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I. INTRODUCTION 

This is a commercial unlawful detainer case in which the Appellant 

tenants held over after termination of a lease. The landlord, Respondent 

FP A Crescent, terminated the lease based on the express lease language 

that allowed immediate termination upon an event of default, which in this 

case was an undisputed failure to timely pay common area maintenance 

charges. The tenants refused to vacate, so FP A sued. The trial court issued 

a writ of restitution under RCW 59.12.030(1). 

Neither the lease nor the statute required FPA to give the tenants 

pre-termination notice or an opportunity to cure. The tenants do not 

dispute this, but instead argue that the lease was terminated, and the writ 

was issued, under RCW 59.12.030(3), not subsection (1). They take this 

position even though FP A invoked the lease to effect the termination and 

sought the writ under subsection (1 ), and even though the trial court 

expressly stated it ordered the writ under subsection (1 ). 

Because the writ was issued under subsection (1), not subsection 

(3), nearly every case the tenants cite is off-point. Subsection (1) does not 

require the notice and right to cure provision as subsection (3). Tenants are 

also wrong in asserting FP A failed to argue subsection (1) until filing its 

supplemental brief. In fact, FP A expressly invoked the language of 

subsection ( 1) in the first brief it filed in support of the writ, and the trial 

court expressly relied upon subsection (1) in ordering the writ. Subsection 

(3) does not apply in this case, making the "right to cure" issue a red 

herring. 
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Tenants' argument that subsection (1) only applies after the normal 

expiration of the stated "term" of the lease contradicts the language of the 

lease and relevant case law, both of which make clear the lease term 

expires upon the landlord's termination. 

The trial court correctly denied tenants' motion to quash the writ of 

restitution. Among other things, the tenants failed to post a bond under 

RCW 59.12.100, and failed to refute the central facts that authorized the 

writ: there was an event of default, the lease does not require notice or an 

opportunity to cure, and adequate notice to authorize the writ was given. 

CP 238-39. 

The trial court also correctly granted summary judgment pursuant 

to RCW 59.12.170 on FPA's claims for breaches ofthe lease and the 

personal guaranty. That motion was brought and decided after the writ of 

restitution was issued and possession restored to FP A. To the extent 

tenants argue FPA was not entitled to damages for rent, RCW 59 .12.170, 

expressly authorized that award. As the trial court found, and the record 

establishes, tenants presented no genuine issues of material fact on 

liability or damages. Likewise, tenants' appeal brief fails to point to any 

genuine issues warranting reversal. 

The trial court should be affirmed on all issues. 
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II. STATEMENT OF THE CASE 

A. Statement of facts. 

Respondent FP A Crescent Associates LLC ("FP A") owns the 

Crescent Building, located at Main and Wall Streets in downtown 

Spokane. CP 21. It leased a portion of the building to "Jamie's LLC, a 

Washington limited liability company," effective February 1, 2014. CP 26. 

Mr. Jamie Pendleton personally guaranteed the lease. CP 40. The parties 

added a new tenant, Pendleton Enterprises, LLC, to the lease shortly 

thereafter. CP 43. The tenants operated a bar in the premises called the 

Daiquiri Factory, home ofthe infamous "Date Grape" drink. CP 26, ~7; 

CP 69, 168. Appellants are referred to collectively below as the "Daiquiri 

Factory." 

The lease required monthly payments of common area 

maintenance charges. CP 24, ~4. The Daiquiri Factory failed to timely pay 

those charges when due on May 1, 2014. CP 143,52. It does not dispute 

that payment was due on that date, and the trial court found that a breach 

had occurred. CP 239, ~2. While the Daiquiri Factory claims to have 

tendered funds to FP A, it did not put those funds in the mail until May 

lOth, the day after the Notice of Termination was served. CP 49, 50, 145. 

More importantly, Daiquiri Factory admits FPA did not receive those 

funds until May 13,2014, nearly two weeks late. CP 145; CP 181/line 54. 
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Under the terms of the parties' lease, the Daiquiri Factory's failure 

to timely pay was an event of default. CP 30, ~19.1.1. Paragraph 19.2 of 

the lease also authorized FP A to terminate the lease upon any event of 

default: 

"Upon the occurrence of any event of default by Tenant, 
Landlord shall have, in addition to any other remedies 
available to Landlord at law or in equity, the option to 
terminate this Lease, in which event Tenant shall 
immediately surrender the Premises to Landlord, and if 
Tenant fails to do so, the Landlord may, without prejudice 
to any other remedy which it may have for possession or 
arrearages in rent, enter and take possession of the Premises 
and expel or remove Tenant ... 

CP 31, ~19.2 (emphasis added). 

Relying upon this provision, FPA terminated the lease on May 9, 

2014. CP 46-48. The Notice of Termination quoted paragraph 19.2 ofthe 

lease and was served on May 9th. CP 49-50. The Notice was effective 

immediately and demanded immediate surrender of the premises, as 

allowed by paragraph 19.2. CP 31, ~19.2. 

The Daiquiri Factory admits "FP A had the absolute right to 

terminate the lease," but they refused to surrender the premises. CP 

525/lines 27-30; CP 210, ~2. Accordingly, FPA filed suit on May 28,2014 

asking the court to, among other things, restore possession via a writ of 

restitution. See CP 12, 16. On June 11th, the court ordered that a writ be 

issued, which the clerk issued the next day. CP 171, 174. The Spokane 

County Sheriff served the writ on June 16, 2014. CP 391. The Sheriff 

executed the writ and evicted the tenant on June 23rd. CP 391,210-11, ~3. 
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The parties' lease agreement contains no grace period or right to 

cure. See CP 27. The Daiquiri Factory has not disputed this point and the 

trial court expressly found this to be the case. CP 238, 239 ~5 ("[t]he 

parties' lease does not require notice under RCW 59.12.030, nor does it 

require Plaintiffto accept a post-termination tender of 'cure' of the Rent 

owed"). 

The Daiquiri Factory nevertheless attempted to tender payment on 

May 13, 2014. CP 144, 145. That payment was refused because the lease 

had been terminated. CP 252. Incidentally, not only was there no right to 

cure, but the total owing was $19,016. See CP 27, ~3 (making all abated 

Rent due upon an event of default). The Daiquiri Factory tendered only 

$2,153.46, so even if there was a grace period and a right to cure, the 

Daiquiri Factory failed to tender sufficient funds. CP 181/line 54; CP 192. 

B. Procedural history. 

FP A's May 28, 2014 Complaint alleged four causes of action: 

unlawful detainer, breach of lease for failure to pay, breach of lease by 

conducting illegal activities on site, and breach of Mr. Pendleton's 

personal guaranty. CP 12, 16-18. FPA sought both a writ of restitution and 

monetary damages. CP 18, 19. 

FP A also filed a motion for an order to show cause why a writ of 

restitution should not be entered. CP 323. FPA got that order, which set 

the show cause hearing for June 11th. CP 3 26-3 2 7. FP A served the order 

on May 29, 2014. CP 331. 
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FPA filed no opening brief in support ofit's show cause motion. In 

its "Reply" brief, however, it directly invoked RCW 59.12.030(1) as the 

basis for issuance of the writ. 

"Defendants' lease term has expired as a result of FPA's 
May 9, 2014 Notice of Termination. A tenant of real 
property for a term less than life is guilty of unlawful 
detainer 'when he or she holds over or continues in 
possession o o o after expiration of the term for which it is 
let to him or her.' See RCW § 59.12.030." 

CP 167 (emphasis added). Following the show cause hearing, Judge Linda 

Tompkins signed an order granting the writ on June 11, 2014. CP 171-

172. The clerk issued the writ the next day. CP 175. 

On June 18th, the Daiquiri Factory filed a motion to quash the writ, 

dismiss the case and award attorney fees. CP 177. It did not, however, post 

a bond as allowed by the court and RCW 59.12.100. CP 373. Nor did it 

seek a stay of execution or seek interlocutory review. It nevertheless 

refused to surrender the premises. CP 210-211. On June 23, 2014, the 

Sheriff broke the locks, entered the premises, and restored possession to 

FPA. CP 391-392. 

FPA's Response to the Motion to Quash and Dismiss argued, 

among other things, that RCW 59.12.030(3), on which Daiquiri Factory's 

motion relied, "does not apply to holdover tenants." CP 204/line 7. The 

court denied Daiquiri Factory's motion in its entirety, by order dated July 

16,2014. CP 238. In its order, the court confirmed several of its June 11th 

fi.ndings regarding the lease. CP 239. In particular the court stated that she 

had found on June 11th "that Rent was due, that Defendants failed to pay 

-6-



Rent when due, that Defendants defaulted on the lease, that Landlord 

terminated the lease, and that Landlord gave adequate notice to authorize 

the Writ of Restitution. The Court therefore authorized the Writ of 

Restitution." CP 239, ~2. 

Having resolved the possession and unlawful detainer issue (count 

one of the Complaint), FPA filed a motion for partial summary judgment 

on its second cause of action (breach oflease for failure to pay) and fourth 

cause of action (breach ofpersonal guaranty by Jamie Pendleton). Those 

causes of action were premised on RCW 59.12.170 and the lease. As 

pointed out in FPA's motion, "FPA's First Cause of Action (for Writ of 

Restitution) is moot because the writ has already been issued, served, and 

executed." CP 214/line 11. 

The trial court granted FPA's summary judgment motion, rejecting 

the Daiquiri Factory's argument that RCW 59.12.030(3) applied in this 

case. See CP 262. The court explained exactly what happened: "Plaintiffs 

terminated the lease pursuant to its own terms and obtained a Writ of 

Restitution pursuant to RCW 59.03.030(1)". CP 262. 

On August 15, 2014, the Daiquiri Factory moved to reconsider the 

summary judgment ruling. CP 284. The trial court denied that motion, 

explaining again that the writ was issued under subsection (1 ). CP 532. 

The trial court also explained the distinction between the unlawful detainer 

claim and the lease claims, and the fact that once the writ was granted the 

matter became an ordinary civil action focused on the breach of lease 
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allegations at issue (counts two and four). CP 531-533. The order on 

reconsideration explains the court's reasoning: 

1. Notwithstanding the overall title in the caption of the 

verified complaint, only the first cause of action addressed 

unlawful detainer. That sole action was heard at the outset of the 

case to the exclusion of any of the subsequent claims or causes of 

action. 

2. The Defendants' holding over/refusing to surrender the 

premises after receipt of the contractual notice of termination for 

failure to pay rent brought the matter within the scope of RCW 

59.12.030(1), since it then became after expiration ofthe term for 

which it was let. 

3. The undisputed failure to pay rent was the basis for 

contractual termination, but the refusal to surrender the premises 

after termination was the basis for unlawful detainer determination. 

4. Failure to surrender the premises was pled in the complaint, 

briefed, argued, and determined by the Court to support the writ of 

restitution all prior to the subsequent partial summary judgment 

determination. 

5. The right to possession of the property ceased to be at issue 

with grant ofthe writ of restitution. 

CP 532-533. 
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III. ARGUMENT 
A. RCW 59.12.030(1) applies to a tenant who remains in 

possession after the lease has been terminated. 

Washington courts have consistently held RCW 59.12.030(1) 

applies to tenants who remain in possession after the lease has been 

terminated. In Brine v. Bergstrom, the parties terminated the lease four and 

a half years before the stated expiration of the lease. 4 Wn. App. 288, 480 

P.2d 783, 783 (1971). Following termination, the tenants refused to 

vacate, ignoring the landlord's demand for possession. !d. The court held 

that tenants' "refusal to vacate the premises after the mutual termination of 

the lease on January 20, 1970 constitutes an unlawful detainer from the 

latter date." !d., 4 Wn. App. at 290, 480 P.2d at 784. 

The Daiquiri Factory, relying upon Shannon v. Loeb, 65 Wash. 640 

(1911), argues RCW 59.12.030(1) "is applicable only after the expiration 

of the entire term as specified in the lease agreement." See Appellants' Br. 

at 26. Shannon, however, does not address the issue before this court, 

namely whether subsection (1) also applies when the lease has been 

terminated early pursuant to an express lease provision. See generally 

Shannon, 65 Wash. 640, 118 P. 823. The most Shannon says is 

termination of the lease justifies the landlord in refusing to accept late 

payments. !d. 65 Wash. at 642, 118 P. at 824. The rest of the case relates 

to damages. !d. 65 Wash. at 642-44, 118 P. at 824-25; see also Kessler v. 

Nielsen, 3 Wn. App. 120, 124-25,472 P.2d 616, 619 (1970). Shannon 

does not say termination pursuant to an agreed lease provision would 
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mean the tenant was still somehow entitled to possession. As a result, 

Shannon offers the Daiquiri Factory no help. 

The Daiquiri Factory overstates the holdings of several other cases, 

including Deming v. Jones and Richardson v. Sears. See Appellants' Br. at 

30. Neither case involves RCW 59.12.030(1). In Deming, the landlord 

gave an apparently ineffective notice of forfeiture followed by a three-day 

notice with no alternative to cure. See Deming v. Jones, 173 Wash. 644, 

647, 24 P.2d 85, 86 (1933). The Deming opinion includes no facts 

regarding whether the landlord had a contractual power to terminate or 

whether the landlord attempted to rely on Washington's unlawful detainer 

statute. See !d. 

Similarly opaque is Richardson v. Sears, where it is not clear 

whether the contractual relationship at issue can even be characterized as a 

lease. That opinion states that notice was required, but it is not clear which 

statute applies. Because the court references "written notice to pay rent or 

vacate the premises, as required by the statute," it appears RCW 

59.12.030(3) applies, not subjection (1). See Richardson v. Sears, 74 

Wash. 499, 506, 133 P. 1010, 1012 (1913). The case is silent as to whether 

the lease required notice. 

In any case, neither Deming nor Richardson addresses the situation 

here because the Daiquiri Factory lease does not require notice and it 

expressly allowed FPA to terminate the lease early. CP 31, ~19.2. The 

Daiquiri Factory does not dispute either issue. CP 525/lines 27-30. The 

trial court's findings in that regard are not challenged on appeal. See CP 
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239, 

The Daiquiri Factory also errs in its contention that Washington 

has a universal three-part test for unlawful detainer proceedings brought 

under RCW 59.12.030(1). See Appellants' Br. at 24. No such test exists 

for section (1) cases, and none ofthe cited cases include a lease in which 

the parties agreed to immediate termination with no right to cure. 

For example, the lease in DC Farms, LLC contained a seven-day 

notice provision and an express opportunity to cure. DC Farms, LLC v. 

Conagra Foods Lamb Weston, Inc., 179 Wn. App. 205,218-19,317 P.3d 

543, 549 (2014). The court held that "A party who has bargained for a 

notice-and-cure provision to protect against forfeiture and litigation is 

entitled to have that bargained-for protection honored." !d. 179 Wn. App. 

at 226, 317 P.3d at 553. The lease here contained no notice and cure 

provisions. DC Farms simply confirms that bargained-for contractual 

terms should be enforced. 

B. The lease expressly provides that the term ends when one party 
terminates. 

Despite the Daiquiri Factory's invitation, this court need not wade 

into the esoteric differences between transitive and intransitive verbs, nor 

need it consult century-old case law to determine whether subsection (1) 

applies to holdover tenants when the lease is terminated early. The lease 

itself answers the question. In Washington, a "lease term" is defined 

according to the parties' lease. "[W]hat controls in a lease is the intent of 

the parties at the time of its execution, and the plain meaning of the 
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language used." See Seattle-First Nat 'l Bank v. Westlake Park Assocs., 42 

Wn.App. 269, 272, 711 P.2d 361, 363 (1985) (citing Washington 

Hydroculture, Inc. v. Payne, 96 Wn.2d 322, 328, 635 P.2d 138, 141 

(1981)). 

Article 2 ofthe parties' lease is entitled "Lease Term." CP 27. It 

provides that the term is as stated in the lease summary (CP 26) "unless 

this Lease is sooner terminated pursuant to the express terms and 

conditions ofthis Lease." CP 27 (emphasis added). Those terms and 

conditions provide for immediate termination upon an event of default and 

require immediate surrender ofthe premises. CP 27, ~19.2. 

FP A invoked that provision and relied upon it in the Notice of 

Termination. CP 46. The trial court so found. CP 239, ~5; CP 262, ~5. 

Washington upholds the validity of leases containing the option to 

terminate leases early. See Peoples Park & Amusement Ass 'n, 200 Wash. 

51, 56, 93 P.2d 362, 364 (1939). 

Not only does the lease provide the right to terminate early and end 

the lease term, but the Unlawful Detainer statute also defers to the parties' 

lease when determining w:hether a tenant may be in unlawful detainer. 

Specifically, RCW 59.12.030(1) provides that a tenant is guilty of 

unlawful detainer: 

(1) When he or she holds over or continues in possession, 
in person or by subtenant, of the property or any part 
thereof after the expiration of the term for which it is 
let to him or her. When real property is leased for a 
specified term or period by express or implied contract, 
whether written or oral, the tenancy shall be terminated 
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without notice at the expiration of the specified term or 
period; 

(emphasis added). This provision establishes that the lease agreement 

defines "the term for which it is let." See Id. The parties agreed in the 

lease that the term could be ended early. When that occurs the premises 

are no longer being "let to the tenant," and the lease term has expired. 

Immediate surrender is expressly required. 

Despite the plain language of the lease and its interplay with RCW 

59.12.030 (1), the Daiquiri Factory asks this Court to instead rely upon 

Kramer v. Amberg, an 1889 trial court decision from the New York Court 

of Common Pleas for the proposition that termination can never cause 

expiration of the lease term. See Appellants' Br. at 28; 4 N.Y.S. 613 

(1889). In Kramer, however, the lease was silent on the effect of a 

landlord's termination of the lease, so the court did not allow a summary 

proceeding for eviction. See id. Because the Daiquiri Factory lease 

explicitly allows early termination, Kramer is of no help. CP 27. 

Not only is Kramer off-point (and obviously non-binding), it has 

been distinguished by subsequent New York cases that hold a lease term 

expires when the lease expressly provides that the term ends upon 

termination ofthe lease. For instance, in Waitt Canst. Co. v. Loraine1
, the 

landlord terminated the lease before the stated term by giving the five days 

1 New York has limited through statute certain portions of Waitt Canst. Co. v. Loraine 
and Manhattan Life Ins. Co. v. Gosford concerning a Landlord's ability to terminate 
without competent evidence. See 40 W. 67th St. Corp. v. Pullman, 100 N.Y.2d 147, 155 
(2003 ). FP A relies on Waitt and Gosford for their reasoning on a lease term ending upon 
termination, not on the ability to terminate without competent evidence, so New York's 
subsequent limitation does not affect FPA's argument. 
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notice required by the lease. Waitt Canst. Co. v. Loraine, 179 N.Y.S. 167, 

169-170 (N.Y. App. Term 1919). After terminating the lease, the landlord 

initiated "summary proceedings against his tenant on the ground that she 

holds over and continues in possession of the leased premises without the 

permission of the landlord, after the expiration of her term." !d. at168. The 

Waitt court distinguished Kramer as having "no application to summary 

proceedings brought after termination of a lease upon the giving of a 

written notice, as provided in the lease under consideration." !d. at 169. 

(emphasis added). 

Like the lease in Waitt, the instant lease expressly provides that the 

lease term ends when the landlord terminates it pursuant to the parties' 

agreed upon lease language. Unlike Waitt, however, this lease does not 

require pre-termination notice. The point of Waitt is that the lease controls. 

In another New York case, Manhattan Life Ins. Co. v. Gosford, the 

court provided that the termination of the leasehold would cause the lease 

term to expire, holding that "[h]ere, however, the lease is in effect that it 

shall endure for one year, unless sooner determined by service of the 

landlord's notice in writing, in which event the term demised shall expire 

upon the lapse of two months from the time of service of the notice." 23 

N.Y.S. 7, 8 (Com. Pl. 1893) (emphasis added). Gosford concluded that 

when the termination of the lease occurs "the term expires of its own 

limitation upon the happening of the event provided for." !d. 

Similarly, in Martin v. Crossley the court faced the question of 

whether it should authorize the "dispossession of a tenant who holds over 
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'after the expiration of his term,' and "whether the term had 'expired,' or 

merely been 'terminated'" through the landlord terminating the lease. 

Martin v. Crossley, 91 N.Y.S. 712, 713 (N.Y. App. Term 1905). To 

determine what "expire" meant, The Martin Court relied upon "the lease, 

which provides that the landlord may 'terminate and end this lease, and 

the term hereby granted, and all right and interest under it,"' through five 

days notice. !d. (emphasis added). 

Daiquiri Factory's attempt to distinguish "expiration" from 

"termination" is refuted by the case law and defeated by the lease. 

C. A terminated lease has expired for purposes of RCW 
59.12.030(1). 

Not only do the lease language and the statute defeat the Daiquiri 

Factory's argument that a terminated lease has not expired, but the leading 

Washington commentator has rejected the argument too. Professors 

Stoebuck and Weaver explained in Washington Practice that the "Exercise 

of the power of termination brings the tenancy to an end, as effectively as 

would the normal ending ofthe term." 17 WILLIAM B. STOEBUCK & 

JOHN W. WEAVER, WASHINGTON PRACTICE§ 6.76 at 437 (2d ed. 2004) 

(citing State v. Sheets, 48 Wn.2d 65, 68 (1955)). The lease term cannot 

survive the termination of the lease. Saying otherwise - that a lease is 

terminated, but that the lease term nevertheless survives- would eliminate 

the usefulness of termination clauses, and their purpose of ending the 

relationship ofthe parties early. See Peoples Park & Amusement Ass'n, 

200 Wn. at 56 (upholding the validity of options to terminate early). 
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Where, as here, the legislature provides no statutory definition of 

the term at issue, the court must give the term its plain and ordinary 

meaning by reference to a dictionary, and "avoid a literal reading of a 

statute which would result in unlikely, absurd, or strained consequences." 

See Tingey v. Haisch, 159 Wn. 2d 652, 663-64, 152 P.3d 1020, 1026 

(2007) (quoting Fraternal Order of Eagles, Tenino Aerie No. 564 v. 

Grand Aerie of Fraternal Order of Eagles, 148 Wn.2d 224,239, 59 P.3d 

655, 663 (2002). As Washington Practice tells us, the word "expire" as 

used in RCW 59.12.030(1) can only be interpreted to include termination 

before the normal ending of the lease term. The lease allows early 

termination and it is absurd to say a terminated lease has not expired. 

No Washington case defines the term "expire" to exclude a 

"termination" and no Washington case limits "expire" to being an 

intransitive verb (i.e. one for which no direct object is required). This 

court need not venture down this road at all because whether the term is 

intransitive or transitive, the eviction is still within RCW 59.12.030(1). 

That is, ifthe Daiquiri Factory is right that "expire" is intransitive and 

therefore can only be used as "the lease has expired," the lease term still 

expired because the term "for which it was let" ended the lease when FP A 

sent the Notice of Termination. CP 27. 

The Daiquiri Factory points to an Alabama bankruptcy court 

opinion, In re Morgan, 181 B. R. 579, 583-584 (Bkrtcy. N.D. Ala. 1994), 

for the argument that "expire" can only be intransitive. See Appellant's 

Brief, p. 34. But that same court disagreed nine years later in In re Moore, 
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where it held the word "expire" can be used both as a transitive and an 

intransitive verb." See in re Moore, 290 B.R. 851, 880 (Bankr. N.D. Ala. 

2003) ("expire" is not always "intransitive" but that "one of the delineated 

usages of expire is " ... to terminate ... " (citing 5 Oxford English Dictionary 

568 (2d ed. 1989)). 

The words "expire" and "terminate" may or may not mean 

different things in different contexts. Here, the lease allowed FP A to 

terminate the lease upon an event of default. It did so. That ended the term 

"for which it [the lease] was let." That made the Daiquiri Factory a 

holdover tenant in violation ofRCW 59.12.030(1). The trial court properly 

invoked that statute to order the writ of restitution. 

D. The trial court properly granted partial summary judgment on 
liability and damages. 

The trial court granted summary judgment in FP A's favor on the 

second and fourth causes of action (breach of lease and breach of personal 

guaranty). As the trial court's findings of fact state, Defendants signed the 

documents and defaulted by failing to timely pay. CP 262. The Daiquiri 

Factory has never challenged those facts, nor has it contested the amounts 

owed. Mr. Pendleton has never, for instance, submitted a sworn statement 

of any kind in this case. Without evidence to refute FP A's evidence, no 

genuine issue of material fact exists on liability or damages for those two 

causes of action. See Bates v. Grace United Methodist Church, 12 Wn. 

App. 111, 115, 529 P.2d 466, 468 (1974) (citations omitted). 

Regarding the damages award, RCW 59.12.170 expressly provides 
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for entry of judgment "for the amount of rent due." Specifically, the 

statute provides in relevant part: 

The jury, or the court, if the proceedings be tried without a jury, 
shall also assess the damages occasioned to the plaintiff by any 
forcible entry, or by any forcible or unlawful detainer, alleged in 
the complaint and provide on the trial, and, if the alleged unlawful 
detainer be after default in the payment of rent, find the amount of 
any rent due, and the judgment shall be rendered against the 
defendant guilty ofthe forcible entry, forcible detainer, or unlawful 
detainer for twice the amount of damages thus assessed and of the 
rent, if any, found due." 

RCW 59.12.170, emphasis added. 

FPA argued RCW 59.12.170 as an adequate basis for damages in 

its reply brief in support of motion for partial summary judgment. CP 398. 

The trial court considered that brief in issuing the order granting partial 

summary judgment. CP 262. The trial court had sufficient authority under 

RCW 59.12.170 to award damages against the Daiquiri Factory for rent 

due under the lease. 

E. FPA is entitled to attorneys' fees and expenses on appeal. 

Pursuant to Rule of Appellate Procedure 18.1, FP A respectfully 

requests attorneys' fees and expenses on appeal. Courts may award 

attorney fees and expense for defending unlawful detainer actions on 

appeal when the lease contains an attorney fee provision. See Sprincin 

King St. Partners v. Sound Conditioning Club, Inc., 84 Wn. App. 56, 69, 

925 P.2d 217, 223-24 (1996); see also First Union Mgmt., Inc. v. Slack, 

36 Wn. App. 849, 858, 679 P.2d 936, 941 (1984). Here, section 28.6 ofthe 

lease provides for reasonable attorneys' fees and costs to the prevailing 
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party if litigation commences over the lease. CP 32. 

IV. CONCLUSION 

FP A Crescent respectfully requests the Court of Appeals to affirm 

the trial court for the reasons set out above and to award fees and expenses 

on appeal. 

DATED this 4th day of March, 2015. 

Respectfully submitted, 

By __ ~------~-r------­
Thomas Basse , W BA # 7244 
Todd Reuter, WSBA # 20859 
Attorneys for Respondent 
FP A Crescent Associates, LLC 
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290 B.R. 851 
United States Bankruptcy Court, 

N.D. Alabama, 
Southern Division. 

In the Matter of Erica Denise MOORE, Debtor. 
In the Matter of Maxine M. Daniels, Debtor. 

Nos. 01-04380-TBB-13, o1-
0401o-TBB-13. I March 25, 2003. 

Chapter 13 debtors sought to assume their government-
subsidized real property leases, and landlord moved for relief 
from stay to conclude its unlawful detainer actions and to 
obtain possession of leased property. The Bankruptcy Court, 
Thomas B. Bennett, J., held that: (I) provision in 13 debtors' 
residential leases, allowing landlord to terminate leases for 
debtor-tenants' material noncompliance with terms of lease, 
including their nonpayment of rent, was enforceable under 
Alabama law, so that where debtors, prior to commencement 
of their Chapter 13 cases, had failed either to pay rent or to 
cure their defaults on being properly notified thereof, their 
leasehold interests were terminated prepetition; and (2) these 
leasehold interests were not included in property of estate, and 
there were no longer any leases for debtors to assume. 

So ordered. 

Attorneys and Law Firms 

*854 Kenneth Lay, Legal Services of Metro Birmingham, 
Inc., Birmingham, AL, for Debtors. 

Bobby J. Hornsby, Law Offices of Bobby J. Hornsby and 
Associates, Birmingham, AL, for Farrington Apartments. 

MEMORANDUM OPINION 

THOMAS B. BENNETT, Bankruptcy Judge. 

I. The Universe 

Modification of the automatic stay of § 362(a) of the 
Bankruptcy Code, II U.S.C. § 362(a), with respect to two 
residential leases of real property, and each's assumability 
under § 365 of the Bankruptcy Code, 11 U.S.C. § 365, are 
subsets of the universe of facts and legal challenges raised 

in different Chapter 13 cases. One of the Chapter 13 cases 
involving one of the leases is that of Erica Denise Moore 
(hereinafter sometimes "Moore"). The other is that of Maxine 
M. Daniels (hereinafter sometimes "Daniels"). Also at issue 
is which of differing interpretations is proper, one which 
is federalistic in approach or another which is centralistic, 
for ascertaining whether a lease of residential real property 
ended under state law pre-bankruptcy is property of the estate 
under §§ 54l(a) & 1306(a) of the Bankruptcy Code, II 
U.S.C. §§ 54l(a) & 1306(a), which may be assumed under 
§ 365(a) & (d) ofthe Bankruptcy Code, II U.S.C. § 365(a) 
& (d). The federalistic methodology looks to state law to 
ascertain what interests in property exist at the time of the 
commencement of a bankruptcy case. Then, whether property 
of the estate exists or not under II U.S.C. §§ 54l(a) & 
1306(a) is governed by these Bankruptcy Code sections. In 
contrast to this method of locating the existence of property 
of the estate, the centralistic approach utilizes (i) variations 
of a statutory maxim, expressio unius est exclusio alterius, 
and a linguistic interpretative device, the plain meaning rule, 
coupled with (ii) interpretation of one or more of two non-
property of the estate subsections of the Bankruptcy Code, II 
U.S.C. §§ 362(d)(IO) & 365(c)(3), and one property of the 
estate excluding subpart of the Bankruptcy Code, II U.S.C. 
§ 54l(b)(2), and (iii) an analogy to a generalized rule for 
when a mortgagor loses the right to cure a default to conclude 
that a residential lease of real property terminated under state 
law before one's bankruptcy case is filed is property of the 
estate in a consumer-debtor's bankruptcy case. Essentially, 
the centralistic view for how one finds the existence of a 
residential lease of real property within II U.S.C. §§ 54l(a) 
& 1306(a) is use of the Bankruptcy Code to modify in some 
cases the state law based determination of what property 
interests one possessed at the point when a bankruptcy case 
is started. 

In both the Daniels and Moore cases, the pivotal legal issue 
is the existence or not of a residential lease of real property. 
What is not before this Court in either the Daniels or Moore 
matters is their continued entitlement to participate in the 
government rent subsidy program utilized to pay each's rent 
to a non-governmental entity, Farrington Apartments. 

II. The Landscape 

Under the provisions of Title 24 of the Code of Federal 
Regulations, 24 C.F.R. §§ 880-891 (2001), the United 
States Department of Housing and Urban Development 

WestlawNext © 2015 Thomson Reuters. No claim to original U.S. Government Works. 
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(hereinafter sometimes "HUD") pays subsidies, referred to as 
rent assistance, to landlords for qualified low income tenants 
who otherwise could not pay the full amount of the rent 

for a residential property. *855 1 In each of the cases 
before this Court, a privately owned apartment is the rented 
residential property. Under HUD's regulations, the landlord 
of such privately owned properties is required to determine 
the income of the rent assisted tenant. It is the income level, 
among other factors, which is used to determine the portion 
of the rent to be paid by the tenant and the part subsidized 
by the United States. Farrington Apartments, the landlord in 
both cases, has just this type of subsidized rental arrangement 
with HUD regarding two of its tenants, Daniels and Moore. 

One source for a landlord participating in HUD's assisted rent 
program, indeed the primary one in many cases, for obtaining 
income information regarding a tenant is from the tenant. It is 
the reliability of the source-rather, the lack thereof-which 
is a major, contributing cause of the landlord-tenant disputes 
involving Farrington Apartments, Daniels, and Moore. 

A. Daniels's Premises 

On June 21, 2001, Maxine M. Daniels filed her bankruptcy 
petition under Chapter 13 of the Bankruptcy Code, 11 U.S.C. 
§§ 1301 et seq. Ms. Daniels has been a recipient of housing 
assistance under Section 8 of Title 24 of the Code ofFederal 
Regulations, 24 C.F.R. § 882 (2001 ). She leased an apartment 
from Farrington Apartments for an initial period of one year 
commencing on August I, 1997, and ending August 1, 1998. 
Unless terminated, the lease is automatically extended for 
successive terms of one year. 

Based on what Maxine Daniels reported her income to be, 
the United States paid one hundred percent (100%) of her 
rent plus additional monies in the form of a monthly utility 
allowance. After commencement of her tenancy, Farrington 
Apartments discovered that Ms. Daniels had not accurately 
reported her income. It was greater than she disclosed. 

Under the terms of the lease, Farrington Apartments is 
permitted to increase the portion of the rent paid by Ms. 
Daniels should her income increase or be greater than 
disclosed. The portion she could be required to pay is up to 
the full amount of the HUD approved market rate of rent. 
Despite her obligation to timely disclose the true amount of 
her income, Ms. Daniels did not. For the time during which 
she was not entitled to the amount of the subsidy received, 

Farrington Apartments recalculated the rent to be paid by 
Ms. Daniels and notified her that she owed rent retroactively 
for the period from March I, 1999, through February, 2001, 
("Retroactive Rent") based on newly discovered information 
which revealed the correct amount of her income for this 
period. 

The Retroactive Rent was not paid. As a result, on April 
3, 2001, Ms. Daniels received written notification that both 
the lease with Farrington Apartments and her tenancy rights 
thereunder were terminated for failure to pay the Retroactive 
Rent. The notice sets forth that the lease and the tenancy 
terminate ten days from its receipt and that the termination 
was based on her default in payment of rent. Although it 
does not specify that it is Retroactive Rent, this fact was 
known to Daniels and so was the fact that her not having 
previously paid any rent meant that the notice could only 

refer to the Retroactive Rent. 2 The notice also contains 
information *856 required under the terms of the lease 
and HUD's regulations including her right to request and 
meet with representatives of Farrington Apartments before 
the effective date of the ending of the lease. So long as 
done according to the terms of the lease, which incorporates 
compliance with state law and HUD regulations, the ending 
of her lease and tenancy rights thereunder was effective on 
April 13, 2001. The Daniels-Farrington Apartments lease 
does not by any contract provision allow its reinstatement 
after termination by payment of accrued, unpaid rent. 

Because Ms. Daniels remained in the apartment, Farrington 
Apartments filed an unlawful detainer action against her in the 
Circuit Court of Jefferson County, Alabama. After the date of 
termination of the lease and Ms. Daniels's tenancy and before 
entry of a final judgment in the unlawful detainer action, 
Ms. Daniels filed her Chapter 13 case. What she seeks and 
believes she can do through the bankruptcy process is forestall 
-indeed preclude-the effective termination of her lease, 
the loss of her asserted tenancy rights, and the ending of her 
presence in the apartment. She has also sought to assume the 
lease under§ 365(a) & (d) of the Bankruptcy Code, 11 U.S.C. 
§ 365(a) & (d). Farrington Apartments' rejoinder to this is 
its motion requesting relief from the automatic stay under § 
362(d) of the Bankruptcy Code, 11 U.S.C. § 362(d), to enable 
it to go forward with the unlawful detainer suit in which it 
seeks her removal from the apartment by judicial process. Its 
stay modification motion is predicated on the assertion that 
the lease, Ms. Daniels's tenancy and her possessory rights 
arising under the lease-which are to be distinguished from 

Westl<t•NNexr © 2015 Thomson Reuters. No claim to original U.S. Government Works. 2 
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her mere presence in and on the premises 3 -were ended 
before her bankruptcy filing. 

B. Moore's Premises 

On July 5, 2001, Ms. Daniels's daughter, Erica Denise Moore, 
started her bankruptcy case under the provisions of Chapter 
13 of the Bankruptcy Code, 11 U.S.C. §§ 1301 et seq. 
Ms. Moore leased an apartment from Farrington Apartments 
employing the identical form of lease as that in the Daniels 
-Farrington Apartments transaction. The initial term of the 
lease was from March 1, 1997, to March 1, 1998. Unless 
terminated, the lease is automatically extended for successive 
terms of one year. 

Just like her mother, Ms. Daniels received housing assistance 
through HUD's program under section 8 of Title 24 of the 
Code ofFederal Regulations, 24 C.F.R. § 882 (2001). Based 
on her reported income, the United States paid all the rent 
for Ms. Moore's apartment and also paid her a monthly 
utility allowance. Identical to what Ms. Daniels had done 
Farrington *857 Apartments discovered that Ms. Moore ha~ 
not reported the full amount of her income for portions of 
the time she received government rental assistance. Therefore 
and pursuant to the provisions of the lease, Farrington 
Apartments exercised its right to increase Ms. Moore's rent 
for the periods during which Ms. Moore inaccurately reported 
her income. The outcome was that Ms. Moore was required to 
pay Retroactive Rent for the period of July 1, 2000, through 
February, 2001. 

She did not pay the Retroactive Rent and on April 3, 2001, 
she was tendered notice that her lease was terminated. It 
disclosed that the effective date of termination of her lease 
and tenancy would be ten days from receipt of the notice. 
This meant that, if done according to the lease provision 
and applicable laws and HUD regulations, on April 13, 
2001, her lease and tenancy rights thereunder were ended. 
The notice of termination also sets forth that the reason for 
termination was her default in payment of rent. It does not 
specifically identifY the unpaid rent as being the Retroactive 
Rent. However and similar to the facts involving Daniels, 
Moore knew that the notice referred to the Retroactive Rent 
for, among other factors, she had not paid rent in the past and 
was aware of the recalculation of rent following discovery 
of her correct income. As that given Ms. Daniels, the notice 
of termination also contained the disclosures required by the 
lease and HUD's regulations such as Ms. Moore's right to 

meet with the landlord regarding the basis for termination 
and her right to institute legal proceedings. Additionally and 
unlike some residential leases, Moore's does not contain 
a contract provision allowing reinstatement of the lease 
following termination on the post-termination payment of 
accrued, unpaid rent and its acceptance by the landlord. 

Exactly as her mother had done, Ms. Moore did not vacate her 
apartment by the April 13, 2001, ending date ofthe lease and 
her tenancy rights. This resulted in Farrington Apartments 
filing an unlawful detainer action against Ms. Moore in the 
Circuit Court of Jefferson County, Alabama. 

Before entry of a final judgment in the unlawful detainer 
action, Ms. Moore filed her bankruptcy petition. Again and 
as with Ms. Daniels, the primary purpose of commencing 
her bankruptcy case has been to enable Ms. Moore to retain 
the apartment by attempting to assume the lease under § 
365(a) & (d) of the Bankruptcy Code, 11 U.S.C. § 365(a) & 
(d), in conjunction with her hoped to be confirmed Chapter 
13 plan. As it did with Ms. Daniels, Farrington Apartments 
has responded to Ms. Moore's bankruptcy tactic by seeking 
modification of the automatic stay imposed under§ 362(a) of 
the Bankruptcy Code, II U.S.C. § 362(a), to enable it to have 
Ms. Moore removed from the apartment via the state court 
unlawful detainer process. Farrington Apartments argues that 
Ms. Moore's landlord-tenant relationship with it and any 
lawful tenancy in and right of possession of the apartment 
were no longer in existence as of the filing of her bankruptcy 
case. 

As is evident, the identical legal issues are presented to 
this Court with respect to each of the stay modification 
motions filed by Farrington Apartments and Ms. Daniels's 
and Ms. Moore's responses to the respectively applicable 
motion. Also, no material or relevant fact differences exist 
between the cases of Ms. Daniels and Ms. Moore. It is due 
to the sameness of the legal issues and of the relevant and 
material facts that this Court addresses in this opinion each 
of Farrington Apartments' motions and the Daniels-Moore 
rejoinders. 

*858 III. Legal Terrain-Overview 

A. Property of the Estate-National in 
Approach, Yet Federalism Incorporated 

VVestlawNexr © 2015 Thomson Reuters. No claim to original U.S. Government Works . 3 
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(1) The Set Denominated Property of the Estate 

(a) Statutes 

Under § 1306(a) of the Bankruptcy Code, II U.S.C. § 
1306(a), property of a debtor's Chapter 13 estate is defined to 
include property interests a debtor holds at the time his/her 
case is filed, accretions and proceeds from such property after 
the filing of the bankruptcy case plus certain post-petition 
acquired property. Its wording is: 

(a) Property of the estate includes, in addition to the 
property specified in section 541 of this title 

(I) all property of the kind specified in such section that 
the debtor acquires after the commencement of the case 
but before the case is closed, dismissed, or converted to 
a case under chapter 7, 11, or 12 of this title, whichever 
occurs first; and 

(2) earnings from services performed by the debtor after 
the commencement of the case but before the case is 
closed, dismissed, or converted to a case under chapter 
7, II, or 12 of this title, whichever occurs first. 

II U.S.C. § 1306(a). Much the same as§ 1306(a), II U.S.C. § 
541 (a) delineates property within the perimeters of "property 
of the estate." Included within the set denominated "property 
ofthe estate" are interests existing as of filing a debtor's case, 
II U.S.C. § 54l(a)(l) & (2), those recovered by or preserved 
for the estate, II U.S.C. § 54l(a)(3) & (4), others acquired 
after filing of the bankruptcy case, II U.S.C. § 54l(a)(5) 
& (7), and property received after filing which has as its 
sources property of the estate, II U.S.C. § 54l(a)(6). Section 
54l(b) lists interests categorized as outside § 54l(a)'s set's 
perimeters, and § 541 ( c )(2) & (d) detail limitations on the 
extent to which certain interests are within the set of"property 
ofthe estate." II U.S.C. § 54l(c)(2) & (d). 

In the context of these Moore-Daniels-Farrington 
Apartments matters, the consequence of§ 1306(a)'s language, 
coupled with that of II U.S.C. § 541, is that 11 U.S.C. § 
541 (a) is the operative subpart of the "property of the estate" 
section for determining the interests in property of Moore and 
Daniels which became property of each's bankruptcy estate 
as of each's respective filing of a bankruptcy case. What is set 
forth is this: 

(a) The commencement of a case under section 301,302, 
303 of this title creates an estate. Such estate is comprised 
of all the following property, wherever located and by 
whomever held: 

(!)Except as provided in subsections (b) and (c)(2) of 
this section, all legal or equitable interests of the debtor 
in property as of the commencement of the case. 

....... . 
11 U.S.C. § 54l(a)(l). 

(b) Nonuniform Uniformity-Constitution, 
Case Law & Federalistic Structure 

Although under the Uniformity Clause of Art. I, § 8 of the 
Constitution, laws on bankruptcy including the Bankruptcy 
Code, II U.S.C. §§ 101 et seq., are to be uniform, 
Congress is permitted in certain instances to recognize 
differing laws of the various states even though this may 
not lead to identical outcomes in bankruptcy cases arising 
in the different subjurisdictions comprising the United 
States. While discussing the Bankruptcy Act, the Supreme 
Court espoused just when the uniformity *859 requirement 
for bankruptcy laws mandates a centralistic application-
one with unvarying nationwide application-and when a 
federalistic structure is permitted, i.e., one where state laws 
are used to determine, at least in part, that which the national 
law governs: 

The Federal Constitution, Article I, § 8, gives Congress 
the power to establish uniform laws on the subject of 
bankruptcy throughout the United States. In view of this 
grant of authority to the Congress it has been settled from 
an early date that state laws to the extent that they conflict 
with the laws of Congress, enacted under its constitutional 
authority, on the subject of bankruptcies are suspended. 
While this is true, state laws are thus suspended only to the 
extent of actual conflict with the system provided by the 
Bankruptcy Act of Congress. Sturges v. Crowninshield, 4 
Wheat. 122,4 L.Ed. 529 [(1819)]; Ogden v. Saunders, 12 
Wheat. 213,6 L.Ed. 606 [(1827)]. 

Notwithstanding this requirement as to uniformity the 
bankruptcy acts of Congress may recognize the laws of the 
state in certain particulars, although such recognition may 
lead to different results in different States. For example, 
the Bankruptcy Act recognizes and enforces the laws 
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of the states affecting dower, exemptions, the validity 
of mortgages, priorities of payment and the like. Such 
recognition in the application of state laws does not affect 
the constitutionality of the Bankruptcy Act, although in 
these particulars the operation of the act is not alike in all 
the states. Stellwagen v. Clum, 245 U.S. 605, 613, 38 S.Ct. 
215,217,62 L.Ed. 507 [(1918)]. 

Butner v. US., 440 U.S. 48,54 n. 9, 99 S.Ct. 914,917-918 n. 
9, 59 L.Ed.2d 136, 141 n. 9 (1979). One area where this use 
of different state laws for national bankruptcy law purposes 
has occurred is in determining what is property of the estate 
under§ 541 of the Bankruptcy Code, 11 U.S.C. § 541. See, 
e.g., Barnhill v. Johnson, 503 U.S. 393, 398, 112 S.Ct. 1386, 
1389, 118 L.Ed.2d 39,46 (1992); Butner, 440 U.S. at 54-55 
& n. 9, 99 S.Ct. at 917-918 & n. 9, 59 L.Ed.2d at 141-142 
&n. 9. 

point marked by the moment one files bankruptcy and which 
of these interests become property of a bankruptcy estate-
which reveal that when it comes to deciding what interests 
in property a debtor possesses for purposes of § 541 (a) of 
the Bankruptcy Code, II U.S.C. § 54l(a), the structure of 
this portion of the Bankruptcy Code is federalistic in nature. 
It is due to this federalistic structure that one must resort to 
state law, here Alabama's, in conjunction with the Bankruptcy 
Code, II U.S.C. §§ 101 et seq., to resolve whether Moore 
or Daniels held, as of the initiating of each's bankruptcy 
case, any property interests constituting an unexpired lease of 
nonresidential real property within II U.S.C. § 541(a) and, as 
a result, also included with 11 U.S.C. § 1306(a). 

B. The Compounding-Issues and Analytical Process 

Although one's reading of the applicable Alabama statutes 
[1] [2] [3] As part of fathoming what is property of governing lease terminations and the decisions of Alabama's 

the estate, courts have fashioned guiding precepts. Secti~n courts regarding lease and tenancy endings should lead the 
541 (a )(I)'s "all legal and equitable interests of the debtor m reader to conclude that the status of the Moore lease and 
property as of the commencement of the case" is broadly 
construed. United States v. Whiting Pools, Inc., 462 U.S. 
198,204-05, 103 S.Ct. 2309,2313,76 L.Ed.2d 515, 521-22 

(1983); In re Thomas, 883 F .2d 991, 995 (11th Cir.l989). 4 

Along with this standard there are correlative principles for 
determining property of the estate. One is that§ 54l(a) does 
not expand the property interests of a debtor beyond those 
held at the moment a bankruptcy case is started. See, e.g., 
Thomas, 883 F.2d at 995; In re Jones, 768 F.2d 923, 927 (7th 
Cir.l985); Moody v. Amoco Oil Co., 734 F.2d 1200, 1213 
(7th Cir.l984 ). Another is what is property of the estate for 
purposes of bankruptcy laws-in these Moore-Daniels cases 
the Bankruptcy Code-is a question of federal law while 
what property interest Moore and Daniels possessed at the 
commencement of a bankruptcy *860 case are, absent a 
controlling federal law to the contrary, created and defined by 
state law. Barnhill, 503 U.S. at 398, 112 S.Ct. at 1389, 118 
L.Ed.2d at 46 ("In the absence of any controlling federal law, 
'property' and 'interests in property' are creatures of state 
law."); Butner, 440 U.S. at 54, 99 S.Ct. at 918, 59 L.Ed.2d 
at 141--42 ("Congress has generally left the determination of 
property rights in the assets of a bankruptcy's estate to state 
law."); In re Reed, 940 F.2d 1317, 1322 (9th Cir.l991 ); In re 
Atchison, 925 F.2d 209, 210-11 (7th Cir.l991); Thomas, 883 
F.2d at 995; In re Detlefsen, 610 F.2d 512, 515 (8th Cir.l979). 

It is these longstanding property of the estate concepts-those 
used to find just what property one holds as of the cleavage 

the Daniels lease with Farrington Apartments was evident 
as of April 13, 2001, other decisions by federal courts 
necessitate a broader analysis of the interplay of state law 
with the Bankruptcy Code, II U.S.C. §§ 101 et seq. The 
result is that the analysis of the Moore-Daniels-Farrington 
Apartments contentions entails consideration of legal issues 
which may be divided into three categories. The first involves 
a determination under Alabama law of the station of each 
lease, in existence or ended, and what the tenancy/possessory 
rights of Ms. Moore and Ms. Daniels were as of the time each 
filed her bankruptcy petition. 

Next is finding just what property interests recognized by 
the national law of bankruptcy Moore had and, alternatively, 
Daniels had under §§ 541(a), 1306(a) of the Bankruptcy 
Code, 11 U.S.C. §§ 54l(a), 1306(a), which is property of, 
respectively, the Moore bankruptcy estate and that ofDaniels. 
More specifically and due to the pre-bankruptcy terminations 
of the leases, whether the presence of Ms. Moore and Ms. 
Daniels in each's respective apartment on the commencement 
of each's bankruptcy case gives either of them the kind, 
quality, and quantity of property interests which are sufficient 
to constitute an unexpired residential lease of real property 
within§ 541(a) of the Bankruptcy Code, 11 U.S.C. § 54l(a), 
which may be assumed in a Chapter 13 case under 11 U.S.C. 
§ 365(a) & (d)(2). 
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The third grouping of legal issues for consideration is 
comprised of three ways by which some federal courts find 
the existence of an unexpired lease of residential real property 
despite state law recognizing the same lease and leasehold 
estate as having ended pre-bankruptcy. One is the holdings of 
federal courts which interpret one or more of§ 362(b)(10), § 
365(c)(3) & (d)(2), and§ 541(b)(2) of the Bankruptcy Code, 
11 U.S.C. §§ 362(b)(10), 365(c)(3) & (d)(2), and 541(b)(2), as 
showing that a pre- *861 bankruptcy terminated residential 
real property lease is property of a bankruptcy estate 
constituting an unexpired lease for assumption purposes 
under II U.S.C. § 365. As is demonstrated later, those courts 
which have used one or more of 11 U.S.C. §§ 362(b)(IO), 
365(c) & (d)(2), and 541(b)(2) as a method to cause the 
boundaries of the set of"property of the estate" to encompass 
residential real property leases terminated under state law pre-
bankruptcy advance a centralistic structure for determining 
the existence of property interests for property of the estate 
provisions of§§ 541 (a), 1306(a) of the Bankruptcy Code, 11 
U.S.C. §§ 54l(a), 1306(a). Additionally, a generalized rule 
for all residential real property leases is adopted by use of 
an analogy to residential mortgage default curing in Chapter 
13 cases plus use of post-termination state lease antiforfeiture 
remedies as simply the curing of a default. This centralistic 
approach makes certain non-property of the estate sections of 
the Bankruptcy Code control over the law of the constituent 
states to create and define what residential real property 
interests a debtor possesses as of the commencement of a 
bankruptcy case regardless of how the identical determination 
would be made under the federalistic structure which allows 
state law to fix what property and interests in property a 
bankrupt debtor holds at the beginning of a bankruptcy case. 
Lastly, certain of the cases using a centralistic approach also 
urge miscellaneous legal arguments to justifY assumption 
of residential leases in Chapter 13 cases based on In re 
Fontainebleau Hotel, 515 F.2d 913 (5th Cir.1975), to the 
effect that (i) Louisiana law is identical to Alabama's on 
lease endings and is, therefore, authority for Alabama lease 
endings, and (ii) a federal general equity based policy utilized 
by the Fontainebleau Hotel court should be adopted for 
purpose of residential lease assumptions in Chapter 13 cases. 

IV. Alabama Law-Existing or Not, The State's Domain 

A. The Statutory and Case Law 
Structure-Complying with Both 

(1) Statutes and Applicability 

To determine whether a leasehold interest has been 
terminated under Alabama law, one must ascertain into 
which legal classification the lease fits. For the ending of 
express leases-not those implied by law, Alabama has five 
classifications. Four are set forth in Title 35, Chapter 9 of 
the Alabama Code and one is discussed in the opinions of 
Alabama's courts and is based on the contractual agreement. 

In Alabama, there is no statutory distinction under the 
relevant code sections between residential and nonresidential 
leases. See Ala.Code §§ 35-9-1 et seq. (1991). This makes 
the statutes governing residential leases the same as those 
for nonresidential. One of the statutory classes is for leases 
for tenancies at will, or for which no time is specified for 
the end of the tenancy, Ala.Code § 35-9-3 (1991), a second 
is for leases with a month to month term or for a term of 
less than one year, Ala.Code § 35-9-5 (1991), the third is 
for leases terminated for breach of or a default under the 
provisions of the lease, Ala.Code § 35-9-6 (1991), and a 
fourth is for tenancies for a certain term and the term runs to its 
stated end, Ala.Code § 35-9-8 ( 1991 ). The fifth classification 
is not statutory and is for leases which by the terms of the 
contract specifY as a default certain failures by a lessee to 
perform, make such defaults a basis to end or forfeit the 
lease, and/or grant a right of re-entry to the landlord with 
or without the necessity of any (a) notice of termination or 
(b) physical retaking of the property, *862 i.e., physical 
re-entry. See, e.g., Moriarty v. Dziak, 435 So.2d 35, 36-37 
(Ala.1983); Garrett v. Reid, 244 Ala. 254, 256, 13 So.2d 97, 
97-99 (1943); First Nat'!. Bank of Huntsville v. Carter, 231 
Ala. 268, 164 So. 388 (1935); Myles v. Strange, 226 Ala. 
49, 145 So. 313 (1932); Johnson v. Blocton-Cahaba Coal 
Co., 205 Ala. 373, 374, 87 So. 559, 561 (1921); Princess 
Amusement Co. v. Smith, 174 Ala. 342, 343--44, 56 So. 979, 
980(1911). 

For leases having a tenancy for which no ending point is 
set forth in the contract document, the lease is treated under 
Ala.Code § 35-9-3 (1991) as one from December 1 to 

December 1. 5 In other words, the lease would end on the 
December 1 following the commencement of the lease term. 
Where a lease is expressly at will, the lease may be terminated 
by either the lessor or lessee at will by giving ten (1 0) days 

written notification. Ala.Code § 35-9-3 (1991). 6 
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Similar to the treatment of tenancies at will under Ala.Code 
§ 35-9-3 (1991), Ala.Code § 35-9-5 (1991) specifies the 
ending of tenancies for month to month leases and leases for 

less than one year. 7 This section allows termination of the 
tenancy of one who does not have an agreement to holdover 
or stay on the premises by the giving of ten (I 0) days written 
notice of the termination. It also provides that the lessor/ 
landlord may-not must-recover possession of the rented 
property by use of an unlawful detainer action. Ala. Code § 

35-9-5 (1991). 8 

Unlike the treatment of other tenancies, Alabama's statute for 
leases involving a tenancy for a certain, fixed period which 
conclude by the lapse of such a term, e.g., a sixteen month 
lease ends at the end of sixteen months, requires the lessee to 
surrender possession of the leased property. No notification 
of the end ofthe tenancy or a demand for return of the leased 

property need be made of the lessee. 9 Ala. Code § 35-9-8 
(1991). 

Neither Ala.Code § 35-9-3 (1991), Ala.Code § 35-9-5 
(1991 ), nor Ala. Code § 35-9-8 (1991) are applicable to the 
Daniels or Moore leases. This is due to the fact that these 
govern the termination of leases and the possessory right 
thereunder when either the term of the lease has concluded by 
running to the end of the stated term or, but for the giving of 
the statutory *863 method of notice of termination, would 
otherwise either renew for a term equal to the original term, 
e.g., week-to-week, month-to-month etc., for up to less than 
one year, or continue on an at will basis. None of these is what 
occurred with Daniels and Moore. 

(2) Termination Meeting Statutory and 
Contract Requirements-No Resolution 

of Retaking of Premises Necessary 

As the subsequent scrutiny will highlight, no discussion of 
Alabama's lease termination statutes would be required if the 
leases at issue contained only the indispensable provisions for 
termination without their complicating language referencing 
having termination of the leases carried out in accordance 
with the provisions of the lease, applicable state law, and 
HUD regulations. Because the language of the lease with 
Daniels and the other with Moore is cobbled from HUD 
regulations, Alabama's statutes governing lease terminations, 
and similar Alabama case law dealing with lease endings, it 
is susceptible of being interpreted as mandating compliance 

with both the contract termination requirements and those 
of the only applicable Alabama statute, Ala.Code § 35-
9-6 (1991 ). Since the resolution of these landlord-tenant 
disputes is not changed by deciding the parties' positions as 
if compliance with both the contract provisions and Ala.Code 
§ 35-9-6 (1991) is required, this Court avoids resolution 
of this contract construing issue by deciding the Daniels-
Moore-Farrington Apartments disputes as ifboth the contract 
and Alabama statutory preconditions to termination had to be 
met. Furthermore and as will become evident, all this Court 
need determine under Alabama Jaw is whether each of the 
leases at issue ended pre-bankruptcy. If so ended and with 
the exception of whether the stay imposed under II U.S.C. § 
362(a) should be modified to permit Farrington Apartments 
to exercise one or more of its state law remedies to obtain 
possession of the apartments, no resolution by this Court 
in this case is warranted regarding retaking of possession 
of the leased premises by the landlord by use of Alabama's 
unlawful detainer statute or otherwise. Likewise and since 
no valid argument has been presented that the prerequisites 
to termination under the applicable HUD regulations have 
not been followed, this Court need only consider whether 
terminations of the leases was done in accord with the terms 

of each lease and Alabama's Jaws. 10 

(3) A Leasehold or Not-Alabama's 
Position and That of Moore and Daniels 

Ala.Code § 35-9-6 (1991) governs the ending of a lease 
and a lessee's possessory rights thereunder for a breach of 
or default under the terms of the lease. It specifies that to 
terminate a lease for a breach or default " ... it shall not be 
necessary to give more than I 0 days notice to quit, or of the 

termination of such tenancy ... " (emphasis added). 11 This 
section is *864 clear that the lease is ended, in statutory 
parlance terminated, following the giving of proper notice of 
termination: " ... the same may be terminated on the giving 
of such notice [no more than ten days] ... any time after 
such default." Ala.Code § 35-9-6 (1991). This section also 
provides for giving notice or demand to the lessee to leave 
the leased property and that " ... no other notice or demand of 
possession or termination of such tenancy shall be necessary 
to maintain unlawful detainer." Similar to this statutorily 
prescribed notice of termination is that specified in the Moore 
lease and that of Daniels with Farrington Apartments. It is to 
be notice in advance of no less than ten days commencing 

with service of the notice oftermination. 12 
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[4] [5] For Alabama law purposes, the inquiry in these 
Farrington Apartments-Moore and Farrington Apartments 
-Daniels disputes is whether (i) the breaches or defaults 
relied upon are of the type upon which a termination under 
Alabama case law and Ala.Code § 35-9-6 (1991) may 
be premised, and (ii) the leases' and Alabama's statutory 
procedure to terminate were followed. Alabama has not by 
statute or under its common law allowed a breach or default 
under a lease for failure to pay rent to be a statutorily 
premised basis for termination of a lease or for re-entry of the 
leased property. See Kennamer Shopping Center, Inc. v. Bi-
Low Foods, Inc., 571 So.2d 299, 300 (Aia.I990); Pieper v. 
American Sign/Outdoor Advertising, Inc., 564 So.2d 49, 50 
(Aia.l990) (No right to terminate lease and re-enter leased 
property for nonpayment of rent unless lease so provides.); 
City of Birmingham v. Link Carnival, Inc., 514 So.2d 792 
(Aia.1987); Ferguson v. Callahan, 262 Ala. 117, 118, 76 
So.2d 856, 857 (1955); Myles, 226 Ala. at 50, 145 So. at 313. 
Although in Kennamer the lease was for a term certain and it 
allowed the lessee to end the tenancy on giving written notice 
of termination sixty days in advance of the effective date, it 
did not contain language making a lessee's payment default 
the basis for terminating the lease or granting a right of re-
entry to the lessor. The Supreme Court of Alabama held that 
Ala.Code § 35-9-6 (1991) 

... does not, of itself, provide an 
independent right of re-entry or 
power of termination of the leasehold 
agreement. No such right or power 
exists upon default in the absence of 
a provision therefore in the agreement 
itself.. .. More specifically, this Court 
has long held that the non-payment 
of rent does not constitute a statutory 
default giving rise to a right of re-entry 
or power of termination independent 
of covenants in the lease. 

Kennamer, 571 So.2d at 300 (citations omitted). Despite this, 
Alabama law recognizes and its courts enforce contractual 
agreements making nonpayment of rent a *865 default upon 
which a lessor may predicate termination of a lease and re-
entry of the leased premises. See Kennamer Shopping Center, 
Inc., 571 So.2d at 300; Ferguson, 262 Ala. at 118, 76 So.2d 

at 857; Myles, 226 Ala. at 50, 145 So. at 314. 13 

[6] In these Moore-Daniels-Farrington Apartments 
matters, each of the leases contains this language: 

'II 16. Reporting Changes Between Regularly Scheduled 
Recertifications: 

a. If any of the following changes occur, the Tenant 
agrees to advise the landlord immediately. 

****** 

(3) The household's income cumulatively increases by 
$40 or more a month. 

****** 
c. If the Tenant does not advise the Landlord of these 
interim changes, the landlord may increase the Tenant's 
rent to the HUD-approved market rent. 

****** 
The lease entered into by Ms. Moore and that by Ms. Daniels 
required that each disclose an increase in household income 
of $40.00 or more per month. It is undisputed that such 
an income increase occurred and that neither Ms. Moore 
nor Ms. Daniels complied with the lease income reporting 
requirement. 

Coupled with its ability to increase rent to the HUD approved 
market rate under paragraph 16c of each lease, paragraph 18 
of each lease imposes a tenant repayment obligation: 

... or does not report interim changes 
in family income or other factors 
as required by paragraph 16 of this 
Agreement, and as a result, is charged 
a rent less than the amount required 
by HUD's rent formulas, the Tenant 
agrees to reimburse the Landlord for 
the difference between the rent he/she 
should have paid and the rent he/she 
was charged .... 

This is what Farrington Apartments did. It assessed Erica 
Moore $2,176.00 in rent following the paragraph 18 
recalculation and in like manner determined Ms. Daniels 
owed $1,464.00 as added rent which should have been paid if 
the proper state of her household income had been divulged. 

Of crucial significance to resolution of whether the leasehold 
interests and tenancy rights of Ms. Moore and Ms. Daniels 
were, in fact, terminated under Alabama law is the language 
set forth in paragraph 23 of each lease which is the portion 
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governing termination of tenancy. Paragraph 23b specifies 
that Farrington Apartments may terminate the 

... Agreement only for: 

(I) the Tenant's material noncompliance with the terms 
of this agreement [ ] 

****** 
Later in paragraph 23, material noncompliance is defined to 
include, among other things," ... non-payment ofrent ... due 
*866 under the lease beyond the grace period permitted 

under State law." 

Ms. Moore and Ms. Daniels concede that they did not 
make the contractually mandated disclosure of an increase in 
household income, received notice of the additional rent due 
for the period during which each did not disclose the increase 
in household income, and have never paid the assessed, 
additional rent. As a consequence of this state of affairs 
each was in material noncompliance with the terms of th~ 
respective lease agreements and Farrington Apartments had 
the contractual right to terminate the lease and tenancy of Ms. 
Moore and that of Ms. Daniels. This it did for each effective 
on Aprill3, 2001. 

As already indicated, the agreement by Moore and that by 
Daniels making by contract nonpayment of rent a basis for 
termination of a lease, and of the tenancy thereunder, is 
recognized and enforced by Alabama's courts. See Kennamer 
Shopping Center, Inc., 571 So.2d at 300; Lynaum Funeral 
Home, Inc. v. Hodge, 576 So.2d 169, 170-71 (Ala.l991). 
Given the explicit language making nonpayment of rent a 
default and a basis for termination of the Daniels lease and 
the Moore lease, such a default is also one on which Ala. Code 
§ 35-9-6 (1991) may be used to end each lease. Kennamer 
Shopping Center, Inc., 571 So.2d 299; Pieper, 564 So.2d 49; 
Link Carnival, Inc., 514 So.2d 792; Ferguson, 262 Ala. 117, 
76 So.2d 856; Myles v. Strange, 226 Ala. 49, 145 So. 313 
(1932). The result is that the basis for each of the terminations 
is proper and enforceable under the respective leases and 
Alabama's laws. 

At this juncture for Alabama law purposes, it remains 
to be decided whether Farrington Apartments procedurally 
implemented termination of the lease with Ms. Moore and 
that with Ms. Daniels consistent with what each lease and 
Alabama's statute require. With respect to Ms. Daniels, a 
written notice of termination of lease, signed on behalf of 
Farrington Apartments, dated and addressed to her, was 

served on her at the leased premises on April 3, 2001. It 
specified consistent with the terms of the lease that the 
termination was for default in payment of rent for "April, 
1999, to present" and that the lease was terminated ten (I 0) 
days from receipt of the notice. For Ms. Moore, a similarly 
signed, dated, and addressed notice of termination was served 
on her at the leased premises on the same day as Ms. Daniels's 
notice with the identical ten (I 0) days prior notice of the 
effective date. The basis of the termination was nonpayment 
of rent for July, 2000, to March 1, 2001. Both notices were 
served in a manner allowed under the contract provisions 
and the propriety of the method of service has not been 
challenged. For Ms. Moore and Ms. Daniels, the procedure 
followed for termination of the leases and leasehold estates 
was in accord with the requirements of the lease provisions. 

The same is true for the procedural requirements of Ala.Code 
§ 35-9-6 (1991 ). They have been met for each of the leases. 
Farrington Apartments gave the statutorily required notice of 
termination in a proper form, manner, and content. The ten 
(I 0) days advance notice ofthe effective date oftermination is 
more than the minimum which is required by Ala. Code § 35-
9-6 ( 1991 ). In fact, Alabama's Supreme Court has enforced 
a residential lease provision which made termination of the 
lease and possessory interest under the lease "immediately" 
on giving of such notice. Johnson v. Blocton-Cahaba Coal 
Co., 205 Ala. 373,376,87 So. 559,562 (1921). 

Since the breach or default relied on by Farrington 
Apartments is within the scope of and proper notice of 
termination having been given under the contract provisions 
*867 and Ala.Code § 35-9-6 (1991), the Alabama's courts' 

holdings on the impact of such a status are consistent: the 
tenant has no leasehold estate and no lawful right under any 
consensual agreement with a lessor to be on or to use the 
formerly leased property. See Kennamer Shopping Center, 
Inc., 571 So.2d 299; Pieper, 564 So.2d 49; Link Carnival, 
Inc., 514 So.2d 792; Jones v. Duncan, 250 Ala. 587, 35 
So.2d 345 (1948); Blocton-Cahaba Coal Co., 205 Ala. 373, 
87 So. 559 (residential lease termination). As the Supreme 
Court of Alabama set forth in Jones v. Duncan describing the 
predecessor to Alabama Code§ 35-9-5 (1991): 

The purpose of the notice provided for 
in section 5, Title 31, Code, is not to 
require the tenant or lessee to do any 
act. Its purpose is to change his status 
in relation to the landlord or lessor, 

'Nestla'NNext © 2015 Thomson Reuters. No claim to original U.S. Government Works. 9 



A-1 Page 31

In re Moore, 290 B.R. 851 (2003) 

and to terminate his existing lease and 
possessory right thereunder. 

Jones v. Duncan, 250 Ala. at 589,35 So.2d at 347. 

The implication is self-evident. Ms. Moore's lease with 
Farrington Apartments and her estate in the leased premises 
ended on April 13, 2001. The same applies to Ms. Daniels's 
lease and leasehold estate. From April 13, 2001, Ms. 
Moore and Ms. Daniels had no lease for an apartment with 
Farrington Apartments, no right of tenancy under a lease, 
and no leasehold estate on which to premise possession of 
the respective apartments. Daniels and Moore have simply 
remained in the respective apartments for which they no 
longer had under Alabama's laws any lawful right to occupy 
or possess. See Lane v. Henderson, 232 Ala. 122, 123-24, 
167 So. 270, 271 (1936); Blocton-Cahaba Coal Co., 205 
Ala. at 3 76, 87 So. at 562 (After termination of a residential 
lease, notice to quit under then existing version of unlawful 
detainer statute, Ala.Code 1907 § 4263, " ... gave defendant 
no possessory right ... to remain on the premises longer than 
the I 0 days provided by the ... " statute. In 1996, the ten day 
unlawful detainer statutory period to quit the premises was 
eliminated resulting in no such statutory justification, if it 
ever was one, for remaining on a premise after termination. 
Ala.Code § 6-6-310(2) (1991).). 

What is perceptible is that any deconstruction of the meaning 
of Alabama's statutes governing the ending of leases, its 
courts' interpretations of them, or of Alabama's courts' 
enforcement of terminations of leases following giving of 
the notice of termination in the proper form, by the proper 
manner, and predicated on a default made a basis for 
ending a lease by the terms of the lease is not supported 
by Alabama's statutes, its courts' interpretations of them, 
or Alabama's courts' enforcement of contract terms ending 
leases for nonpayment of rent. Since the April 13, 2001, 
effective date of termination of each of the leases with 
Farrington Apartments preceded the bankruptcy filings by 
Ms. Moore and Ms. Daniels, the result has been that Ms. 
Moore and Ms. Daniels had no residential real property 
leasehold interest under Alabama's laws as of the institution 
of each's bankruptcy case which could become property of 
the estate under 11 U.S.C. §§ 54l(a), 1306(a). More directly 
and although each occupied a residential real property on the 
filing of bankruptcy, the source of their occupancy rights and 
possession of the residential real property was, as of the date 
of each's respective bankruptcy filing, not from a lease and 
did not constitute a leasehold estate. 

( 4) Relief or Not-The Antiforfeiture Progression 

Although for many Alabama leasehold interests the 
discussion of the existence or not of a residential real 
property interest under Alabama law might end at this *868 
point, other bankruptcy case law which uses subparts of the 
Bankruptcy Code to redefine the scope of property interests 
beyond that provided for under state law requires a further 
consideration of Alabama law. It is an area of law not 
addressed by Moore, Daniels, or Farrington Apartments: 
equitable and/or statutory antiforfeiture laws. In Alabama, 
there is no statutory authority for undoing an accomplished 
forfeiture of a lease and leasehold estate. See Ala. Code§§ 3-
5-9 et seq. ( 1991 ). However, there is equity derived authority 
for a court to grant relief from the termination of a lease. This 
same equity founded power is also located in decisions of 
Alabama courts dealing with a lessee's request to enjoin or 
otherwise prevent a lessor from exercising a right to end a 
lease and the tenant's estate conveyed under a lease. 

[7) [8) To frame the perimeters of an Alabama court's 
equity based authority to relieve a lessee from the termination 
of a lease and leasehold estate, an understanding of one of 
the purposes of a lessor's right to cause a lease to be forfeited 
or ended is helpful. The covenant of forfeiture is what gives 
the lessor the right to terminate a leasehold estate following 
a default in payment of rent and it is considered security 
for payment of the rent. Among other things, this security 
enforces a lessee's performance of the payment obligations. 
Absent a contract provision to the contrary, payment of all 
rent due plus the landlord's damages by a lessee post-default 
and before termination has been viewed as fulfilling the 
forfeiture covenant's purpose and relieving the necessity for 
its operation. Humphrey v. Humphrey, 254 Ala. 395, 399, 
48 So.2d 424, 427 (1950); Cedrom Coal Co. v. Moss, 230 
Ala. 32, 34-35, 159 So. 225, 227 (1935); City Garage & 
Sales Co. v. Ballenger, 214 Ala. 516, 518, 108 So. 257, 
259 (1926); Cesar v. Virgin, 207 Ala. 148, 149, 92 So. 406, 
407 (1921 ); see also Jesse P. Evans III, Alabama Property 
Rights & Remedies§ 21.5(b)(i) (2d ed.l998). More bluntly, 
the lessor's security having fulfilled its intended contractual 
purpose of forcing compliance with the lease's contractual 
rent requirement obviates the lessor's ability to end the lease 
and estate conveyed. 

While bearing in mind the security purpose underlying the 
covenant of forfeiture, Alabama's courts have in limited 
instances utilized it along with the equitable maxim that 
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"equity abhors a forfeiture" as a basis for either granting 
relief from an accomplished forfeiture of a lease or preventing 
a lessor's enforcement of the termination of the lease and 
the estate conveyed under the lease. See, e.g., Humphrey v. 
Humphrey, 254 Ala. 395,399,48 So.2d 424,427 (1950); City 
Garage & Sales Co. v. Ballenger, 214 Ala. 516, 518, 108 
So. 257, 259 (1926). Since the Moore lease and the Daniels 
lease have been terminated, this Court is not faced with a 
fact pattern involving prevention of Farrington Apartments' 
exercise of its contractual and/or statutory right to terminate. 
Despite this, use of Alabama's equity based case law dealing 
with both preventing a lessor's termination of a lease along 
with that addressing relief from already terminated leases 
is helpful in gaining an appreciation of Alabama's limits 
on avoiding-in its prospective and retroactive usages-
forfeitures of leasehold interests for nonpayment of rent. 

[9] [10] When rent is paid after the due date and accepted 
by a landlord before notice of termination is given, Alabama's 
courts have consistently held that the landlord has waived 
late payment as a basis for ending the lessee's tenancy unless 
the landlord in the lease or otherwise informs the lessee that 
acceptance of such a payment is not a waiver of the right to 
terminate. *869 City Garage and Sales Co. v. Ballenger, 
214 Ala. 516, 518, 108 So. 257, 259 (1926). Likewise, a 
course of dealing where a tenant repeatedly pays rent late has 
been used as a basis for not allowing termination of the lease 
and the tenant's possessory rights thereunder. See Lynaum 
Funeral Home, Inc., 576 So.2d 169; Humphrey v. Humphrey, 
254 Ala. 395, 399, 48 So.2d 424, 427 (1950). The same is 
not the case after a lease is terminated. The general rule in 
Alabama is that payment, after termination of a lease, of rent 
owed for the period before termination and receipt of these 
payments by the lessor without something more than payment 
does not waive or undo the ending of the lease and the 
tenant's leasehold estate. City Garage & Sales Co., 214 Ala. 
at 518, 108 So. at 259. One should also note that the equitable 
antiforfeiture remedy if utilized following termination is an 
after termination holding to not allow a lessor to enforce 
termination of the lease and the lessee's loss of the possessory 
interest in the leased property by eviction, unlawful detainer, 
ejectment, injunction or some other method. This is not the 
same as the curing of a default under a lease which has not 

been terminated! 14 

[11] In each instance-tender before or after termination, 
Alabama's courts acting as courts of equity will not grant 
relief from loss of the lease and the possessory right conveyed 
for nonpayment of rent not disputed in amount unless the full 

sum owed is tendered prior to a lessee's seeking such equitable 
relief. The opinion of the Alabama Supreme Court in Dean 
v. Coosa County Lumber, 232 Ala. 177, 167 So. 566 (1936) 
contains this statement of what is required: 

The jurisdiction to relieve against 
forfeitures is founded upon the 
principle that a party having legal 
rights shall not be permitted to use 
them oppressively to the injustice of 
the defaulting party, but the principle 
does not extend so far as to authorize 
a court of equity to set aside the 
valid stipulations of the parties upon 
the performance of which their rights 
depend. And where there is no 
controversy as to the balance due, and 
a reasonable opportunity is afforded 
for payment or tender, a tender of the 
amount due is a prerequisite to the 
right to invoke the jurisdiction of a 
court of equity to relieve from the 
forfeiture. 

Dean, 232 Ala. at 182, 167 So. at 571. See also Hunter-Benn 
& Co. v. Bassett Lumber Co., 224 Ala. 215, 218, 139 So. 348, 
349 (1932); Carterv. Brownell Auto Co., 217 Ala. 690, 117 
So. 304, 305 (1928). What must be tendered prior to seeking 
avoidance of the loss of the lease and the tenant's estate is 

not just the accrued, unpaid rent. 15 Part of what more is 
necessitated is the tender of payment of any damages a lessor 
may have sustained as a result of the nonpayment of rent. See 
Cedrom Coal Co. v. Moss, 230 Ala. 32, 159 So. 225 (1935); 
City Garage & Sales Co., 214 Ala. 516, 108 So. 257; *870 
Cesar v. Virgin, 207 Ala. 148, 92 So. 406 (1921); Abrams v. 
Watson, 59 Ala. 524 (1877). This case law makes evident that 
absent the required tender of payment, Alabama's courts will 
not invoke equity principles to either prevent termination of a 
lease and the tenant's right to possession or grant relief from 
a terminated lease and leasehold estate. 

Further complicating the positions espoused by Daniels 
and Moore for their ability to assume the leases is, that 
under Alabama case law, the mere tender of payment of 
rent and damages is not all that is required. There is yet 
another part of what more is required for Alabama's courts 
use of their equitable powers. City Garage & Sales Co., 
214 Ala. at 518, 108 So. at 259 ("The general rule is 
that payment after forfeiture [is] declared of rents which 
accrued before forfeiture, and receipt of the same, without 
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more does not waive an existing forfeiture."). Just what 
that other part of the "more" is ascertainable by review of 
Alabama's case law. Generally, it is when the penalty of 
loss of the leasehold interest is disproportionately greater 
than the damages suffered by a breach of contract and when 
termination results in the lessor being unjustly enriched. 
See, e.g., Humphrey v. Humphrey, 254 Ala. 395, 48 So.2d 
424 (Termination oflease voided where substantial, valuable 
improvements made to leased premises, location was only 
one from which lessee could operate business, and loss of 
location would end lessee's business. Furthermore, a conflict 
in evidence existed regarding lessor's demand that future rent 
payments be made timely. Court held termination was unjust, 
inequitable, and unconscionable.); Coley v. WP. Brown & 
Sons Lumber Co., 251 Ala. 235,37 So.2d 125 (1948) (Where 
purchaser paid for timber removal rights for five year period 
and had right to extension of one year if timber could not 
be harvested due to conditions beyond purchaser's control, 
here lack oflabor and certain supplies caused by war, refusal 
of landowner-seller to extend term by one year following 
end of initial five year period did not permit exercise of 
forfeiture of contract and rightto timber. Essentially, the court 
avoided the purchaser losing right to timber in instance where 
landowner-seller had been paid and there was a valid dispute 
over contract extension terms.); Dean, 232 Ala. 177, 167 So. 
566 (Court avoids termination of timbering contract where 
substantial monies had been paid in advance of timbering 
and termination resulted in loss oftimbering business, loss of 
timber owned by buyer-lessee under contract's terms, and loss 
of advance payment by buyer-lessee.). 

[14] For Daniels and Moore and assuming for purposes 
of argument that Alabama's courts would apply these equity 
*871 based case law holdings to residential leaseholds, no 

ability under Alabama's laws to seek relief from avoidance 
of the ending of each's lease with Farrington Apartments 
existed or exists. The giving of an opportunity to pay 
the unpaid rent before the effective date specified in the 
notice of termination coupled with the terminations (a) not 
imposing a penalty which in proportion results in Farrington 
Apartments being unjustly enriched, (b) not being based on 
unjust or unconscionable conduct by Farrington Apartments, 
and (c) not resulting from inequitable actions by Farrington 
Apartments, vitiates any basis for Moore or Daniels to 
seek relief from forfeiture of their respective leasehold 
estates by use of Alabama's antiforfeiture equity based 
case law. This position is strengthened when one recalls 
that the disputes between Farrington Apartments-a non-
governmental landlord-and Moore and Daniels do not entail 
either's loss of the right to participate in HUD's rent subsidy 
program. Joined with these factors is Moore's and Daniels's 
failure to disclose their true incomes. In the Moore and 
Daniels circumstances, this constitutes a failure to pay rent 
which is a willful and intentional default by each of the terms 
of their respective agreements with Farrington Apartments. 
This sort of conduct precludes resort to Alabama's courts' 
antiforfeiture equitable powers. Barry, 248 Ala. at 168, 26 
So.2d at 873. 

The completed analysis under Alabama's laws is that as 
of the commencement of Ms. Moore's bankruptcy case she 
possessed no lease of residential real property and no ability 

[12] [13] WhattheseAlabamacasesdemonstrateisthatthe to undo the already effective termination of the lease and 
second of the two parts of the "more" than payment of unpaid, 
accrued rent plus damages necessary to avoid forfeiture of 
a lease and leasehold is not merely the loss of the leasehold 
estate, but its loss coupled with the loss of an investment or a 
business along with (a) an unconscionable gain or conduct by 
the lessor, or (b) a valid dispute over contract terms sufficient 
to legally justify the lessee's nonpayment of rent. From 
analysis of these opinions, two further caveats on equitable 
relief from the forfeiture of a leasehold estate need to be 
mentioned. This Court has only located reported Alabama 
court decisions applying this equity based power when a 
business or commercial leasehold is involved. Secondly, 
Alabama's Supreme Court has held that using such equitable 
powers to avoid a lease's termination is not available for a 
lessee whose" ... defalcation has been willful or intentional." 
Barry v. Welch, 248 Ala. 167, 168,26 So.2d 872,873 (1946). 

her possessory interest in the apartment. The same is true for 
Ms. Daniels. Each's presence on the property of Farrington 
Apartments did not and does not under Alabama's laws arise 
from or under the terms of a lease. Rather under Alabama's 
law, Moore's and Daniels's remaining on the residential 
property is unlawful and makes each a "tenant at sufferance ... 
[whose] possessory right had terminated ... " See Jordan v. 
Sumners, 222 Ala. 314, 318, 132 So. 427,431 (1930); David 
C. Skinner, Alabama Residential, Commercial & Mineral 
Lease Law § 2-8 (1997). See also, Lane v. Henderson, 232 
Ala. 122, 123-24, 167 So. 270,271 (1936); Blocton-Cahaba 
Coal Co., 205 Ala. at 376, 87 So. at 562. 

(5) The Evolution of Ending a Lease and 
Leasehold A/KIA The Fiction of Physical Reentry 
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With respect to Alabama's laws, a few added remarks are 
needed. There has been an evolution in when and how a 
lease and leasehold estate are ended. Early in Alabama's 
existence, the point of termination of the possessory interest 
of a lessee was on the physical retaking of the leased real 
property by the lessor. Overtime, this has been changed 
to allow termination to occur without the necessity of a 
lessor physically dispossessing a lessee from the leased real 
property. Under Alabama's statutes, physical retaking of 
leased property by a lessor to end a leasehold estate is no 
longer required. By Alabama's courts' rulings, the lessor and 
lessee may by contract avoid certain of the common law 
founded and statutory prerequisites to termination making 
even easier and quicker the ending of a lease and the 
lessee's possessory interest in the leased property. As is to 
be discussed infra for other jurisdictions, these advances in 
Alabama's laws allowing parties to a lease to specifY instances 
supporting the ending of a lease which had not previously 
existed at common law or by statute, simplifYing what needs 
to be done to end a lease and leasehold estate, and accelerating 
the time period for accomplishing terminations have occurred 
elsewhere. It is these progressions in the landlord-tenant 
*872 relationship ending laws which must be kept in mind 

during the discussion of the methods used by some federal 
courts for extending a lessee's leasehold estate's existence 
beyond the point state laws so fixes. By consideration of the 
evolution of the ending of a lease for default in payment of 
rent, what becomes apparent is that the modifications in this 
area of Alabama law have not been to make the ending of 
one's interest in a lease and leasehold estate more difficult, 
more technical, or more drawn out. 

V. The Deconstructionism 

A. Overview 

Given this Court's holding that under Alabama law the Moore 
and Daniels leases ended before bankruptcy and each is not 
entitled to relief from termination under state antiforfeiture 
equitable case law, what must be addressed is the further 
convolution caused by a body of bankruptcy case law which 
interprets one or more of II U.S.C. §§ 362(b)(IO), 365(c) 
(3) & 541 (b )(2) in a manner which expands the scope of 
II U.S.C. § 365(a) & (d)(2) and overrides the longstanding 
procedure espoused in Butner for ascertaining just what 
property a debtor possessed at the instant he or she files a 
bankruptcy case. The why for consideration is that should 
what is being done by certain courts sitting as courts of 

bankruptcy be correct, it is a method by which state laws 
marking the boundaries of one's property interests are altered. 
By following these courts' interpretations of parts of the 
Bankruptcy Code, that which under state law is no longer a 
property interest and under Butner, et al. is not property of the 
estate becomes an unexpired residential lease of real property 

·which is (i) treated as property of the estate, (ii) accorded 
certain protections by the automatic stay of II U.S.C. § 
362(a), and (iii) assumable under II U.S.C. § 365(a) & (d)(2). 

How this has been occurring under the Bankruptcy Code is 
disclosed by resort to consideration of bankruptcy case law 
dealing with stay modification and lease assumptions. This 
is because disputes which arise in these contexts frequently 
entail consideration of some or all ofthe identical legal issues 
and the means utilized by some courts to achieve denial 
of stay modification with respect to and/or the allowance 
of assumption of a residential lease of real property. To 
understand what is being done does not require recourse to 
a discussion of all cases involving these issues. Rather, it 
is sufficient to outline the modes used to find the existence 
of an unexpired lease of residential real property along with 
consideration of how these methods are applied in cases 
primarily from some of the courts within the jurisdictions 
comprising the Courts of Appeals of the United States for the 
Sixth, Ninth, and Eleventh Circuits. 

B. Structure of Deconstruction Methodologies 

(1) Not Objectionable Types 

Certain of the reasons for why a residential lease of real 
property is property of a bankruptcy estate are proper and 
not validly questionable. These include (i) the failure of a 
lessor to properly end a lease as required by contract, case 
law, or statute, (ii) not having the right to default and forfeit 
the leasehold interest for nonpayment or other breach of the 
lease, and (iii) certain actions occurring before the ending 
of the lease and estate conveyed and those happenings after 
termination constituting a waiver of the right of a lessor to 
enforce forfeiture of the tenant's leasehold estate. 

These enumerated bases for why there exists an unexpired 
lease of residential real property as of a debtor's filing 
bankruptcy are not the subject of this Court's attention . 
This is due to the fact that, in *873 general, a failure to 
follow proper procedure to end, lack of a valid reason for 
termination, and/or lessor conduct constituting a waiver of 
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the right to forfeit a leasehold estate should, absent other 
intervening factors, result in a ruling under state law that the 
subject lease and conveyance were not ended prior to one's 
filing bankruptcy or that the termination will not be enforced 

because of waiver of the right to so do by the lessor. 16 For 
II U.S.C. § 541 (a) purposes, this leaves the debtor on the 
bankruptcy cleavage date possessing a bundle of property 
interests aggregating under state law the whole of a residential 
real property leasehold estate which constitute "property of 
the estate" under§ 541 (a) of the Bankruptcy Code, 11 U.S.C. 
§54l(a). 

(2) The Considered Means 

The focus ofthis Court is the processes employed to contend 
that the termination of a lease of residential real property is 
not final, i.e., incomplete, or the terminated lease remained 
potentially capable of being what is variously described as 
undone, avoided, voided, or revitalized, reinstated, reversed, 
resurrected, or relieved. Most of the courts which use one or 
more of the methods to be discussed start with a recitation 
from Butner v. US., 440 U.S. 48, 54 n. 9, 99 S.Ct. 914, 
917-18 n. 9, 59 L.Ed.2d 136, 141 n. 9 (1979), or one of its 
adherents that reference is to be made to state law to locate 
a debtor's interests in property as of the filing of bankruptcy. 
Although not necessarily stated as a followed formula, each 
court looks to see if the lease was terminated under applicable 
state law before the filing of the bankruptcy case. Next, if 
terminated, is the determination of whether the ending is 
avoidable under a state antiforfeiture provision or other state 
law. See, e.g., In re Windmill Farms, Inc., 841 F.2d 1467, 
1469-72 (9th Cir.l988); City of Valdez v. Waterkist Cmp. 
(In re Waterkist Corp.), 775 F.2d 1089, 1091 (9th Cir.1985); 
In re Ross v. Metropolitan Dade County, 142 B.R. 1013, 
1015-16 (S.D.Fla.l992); In re Atkins, 237 B.R. 816, 818-19 
(Bankr.M.D.Fla.1999). See also, e.g., Kopelman v. Halvajian 
(In re Triangle Laboratories, Inc.), 663 F.2d 463, 471 (3d 
Cir.1981 ); In re Mimi's of Atlanta, Inc., 5 B.R. 623, 628-29 
(Bankr.N.D.Ga.1980) aff'd, 11 B.R. 710 (N.D.Ga.1981). This 
two-step analysis sets the stage for what ensues. For to be an 
unexpired lease of residential real property for Bankruptcy 
Code purposes, either the termination of the lease must not 
be effective pre-bankruptcy or its ending has to be relieved 
somehow either pre-bankruptcy or post. 

(a) Linguistics & Maxims 

One of the ways by which a termination is determined 
ineffective is by using variations of a maxim of statutory 
construction, stated as such or not, that the expressed 
exclusion of ended nonresidential real property leases from 
(i) the protections of the automatic stay of§ 362(a) by the 

language of§ 362(b)(10), 17 (ii) assumption under *874 § 

365(a) by the wording of§ 365(c)(3), 18 and (iii) property 
of the estate under § 541 (a) by the phraseology of § 541 (b) 

(2), 19 evidences the legislatively intended inclusion of leases 
of residential real property terminated pre-bankruptcy as 
within the perimeters of the stay protections of § 362(a), 
the assumability of leases under § 365(a) & (d)(2), and 
property of the estate under § 541(a)(1). See, e.g., In 
re Ross v. Metropolitan Dade County, 142 B.R. 1013, 
1015 (S.D.Fla.l992); In re Morgan, 181 B.R. 579, 583-
84 (Bankr.N.D.Ala.1994); In re Talley, 69 B.R. 219, 223 
(Bankr.M.D.Tenn.1986). 

Woven into this maxim argument is the contention of a 
semantical purpose revealed by the same three subparts of 
the Bankruptcy Code, 11 U.S.C. §§ 362(b)(IO), 363(c)(3) 
& ( d)(2), and 541 (b )(2). Some courts assert this linguistic 
distinction to bolster the maxim based argument by looking to 
the everyday, nonlegal definitions of terminate and expire-
their claimed plain meanings-and arguing that as commonly 
used they are different in meaning. Terminate is said to be 
some action which prematurely brings a lease to an end 
which is different from an ending by the passage of time 
to the stated term that is its expiration. In re Ross, 142 
B.R. 1013, 1015 (S.D.Fla.l992); In re Morgan, 181 B.R. 
579, 583-84 (Bankr.N.D.Ala.l994); In re Talley, 69 B.R. 
219, 223 (Bankr.M.D.Tenn.l986). Using this so-called plain 
meaning usage distinction in conjunction with the statutory 
interpretation maxim that exclusion of one includes the other, 
unexpired is deemed to have been intentionally selected so 
leases of residential real property ended before running of 
the stated term, i.e., the so-called terminated ones, are not 
expired, that is they are unexpired. It is argued that these 
statutory interpretation devices evidence that Congress did 
not use terminate and expire synonymously. This is a part 
of the foundation for why a residential lease of real property 
terminated under state law purportedly may remain unexpired 
for purposes of§ 365(a) & (d)(2) assumption. See e.g., In 
re Ross, 142 B.R. 1013, 1015 (S.D.Fia.1992); In re Morgan, 
181 B.R. 579, 583-84 (Bankr.N.D.Ala.l994); In re Talley, 69 
B.R. 219, 223 (Bankr.M.D.Tenn.l986). 
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(b) The Analogy-Mortgages & Leases 

Another device wielded to support the position that a lease is 
unexpired for§ 365(a) & (d)(2) assumption is to analogize to 
the law of mortgages and the point at which it is contended 
the ability to avoid the loss of all of one's legal and equitable 
interests in the mortgaged real property is ended. In states 
which permit nonjudicial foreclosures, this so happens to 
be when the equitable right of redemption is extinguished 
which generally is on the sale of *875 the real property at 
foreclosure to another. Commercial Federal Mtg. Corp. v. 
Smith (In re Smith), 85 F.3d 1555, 1557-58 (11th Cir.l996) 
(citing as authority Federal Deposit Ins. Corp. v. Morrison, 
747 F.2d 610, 613 (11th Cir.l984)); Trauner v. Lowrey, 369 
So.2d 531, 534 (Ala.l979); In re Greene, 248 B.R. 583, 
607 (Bankr.N.D.Ala.2000) (citing as authority Summe1jord 
v. Hammond, 187 Ala. 244, 65 So. 831 (1914)); Gerasimos 
v. Continental Bank, 237 Mich. 513, 518-19, 212 N.W. 71, 
73 (1927). In this type of foreclosure transaction, the sale 
need not be confirmed by court order. When foreclosure 
by judicial decree is the procedure followed, the right of 
equitable redemption may be lost at another point along the 
way to its sale. In some states, it is when " ... a mortgagee 
seeks and is granted a decree of foreclosure." Hausman 
v. City of Dayton, 73 Ohio St.3d 671, 676, 653 N.E.2d 
1190, 1194 (1995); Ohio Dept. of Taxation v. Plickert, 
128 Ohio App.3d 445, 447, 715 N.E.2d 239, 241 (1998). 
Then from entry of the decree of foreclosure until court 
confirmation of the sale following its having occurred, a 
period of statutory redemption may be allowed. Hausman, 
73 Ohio St.3d at 676, 653 N.E.2d at 1194;; Plickert, 128 
Ohio App.3d at 447, 715 N.E.2d at 241 (foreclosure decree 
" ... generally terminates the debtor's common-law right of 
equitable redemption."); Wayne Savings & Loan Co. v. 
Young, 49 Ohio App.2d 35, 37-38,358 N.E.2d 1380, 1381-
82 (1976); see also Ohio Rev.Code Ann. § 2329.33 (2002). 
When foreclosure by judicial decree is used, just where the 
right of equitable redemption is lost may be different in 
other jurisdictions. See, e.g., Swift v. Kirby, 737 S.W.2d 
271, 279-77 (Tenn.l987)(Detailing development of equity 
of redemption in Tennessee and the historical misuse of 
equity of redemption to describe both the right of equitable 
redemption and statutory redemption. Today in Tennessee, 
"equity of redemption" usage now includes the statutory right 
of redemption set forth in Tenn.Code Ann. § 66-8-10 I, et 
seq.). 

During the case law decision development of the point at 
which all of one's interests in mortgaged real property are 
ended and before the split in authority among the Circuit 
Courts of Appeals of the United States on the point after 
which a default under a mortgage may no longer be cured, 
compare In re Roach, 824 F.2d 1370 (3rd Cir.l987), with In re 
Glenn, 760 F.2d 1428 (6th Cir.l985), was resolved by a 1994 
amendment to 11 U.S.C. § 1322 setting forth what is now 
§ 1322( c)( 1 ), some Bankruptcy Courts analogized how and 
when all interests in a lease and leasehold estate are ended to 
how the Sixth Circuit in In re Glenn selected the point of loss 
of all interests of a consumer-debtor in mortgaged residential 
real property. The so-called analogous leasehold estate ending 
point is required by some bankruptcy courts to be where the 
debtor-lessee (i) no longer has any property interests forming 
any portion of what is a leasehold estate, and (ii) does not 
have any further ability to obtain relief from the forfeiture of 
the leasehold estate. This point in the lease-leasehold estate 
ending process is variously recited to be at some point from 
the of entry of a judgment of possession in an unlawful 
detainer suit to the later issuance, service, or execution of 
a writ of possession in such a suit. See, e.g., In re Ross, 
142 B.R. 1013, 1015-16 (S.D.Fla.l992) (unclear whether 
issuance of judgment or service of writ of possession); In 
re DiCamillo, 206 B.R. 64, 67 (Bankr.D.N.J.l997) (entry 
of judgment for possession); In re Atkins, 237 B.R. 816, 
819 (Bankr.M.D.Fla.l999) (unclear whether issuance of 
judgment or service of writ of possession); In re Morgan, 
181 B.R. 579, 585 (Bankr.N.D.Ala.l994) (execution of writ 
of possession); *876 In re Yardley, 77 B.R. 643, 644 
(Bankr.M.D.Tenn.1987) (execution of writ of possession); In 
re Talley, 69 B.R. 219,225 (Bankr.M.D.Tenn.l986) (service 
of writ of possession). By analogy to the Glenn mortgaged 
residential real property methodology, these courts argue that 
it is only at such a point where all of the lessee's interests in 
the leasehold estate are unalterably ended. 

Once the lease termination is viewed as incomplete due to 
the absence of either a final judgment or issuance/service of a 
writ of possession in an unlawful detainer suit, the unexpired 
status of the lease for assumability purposes is pre-ordained 
by those using the mortgage analogy argument. It is contented 
that this state of affairs results from the possessory interest of 
the lessee, which is sometimes also referred to as the estate 

conveyed, not having been ended. 20 

(c) Antiforfeiture 
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Yet another way followed to establish an unexpired 
residential real property lease for § 365 assumability 
is application of what are denominated as antiforfeiture 
statutes and similar equity based case law rulings. Although 
sometimes the antiforfeiture laws or the equitable powers 
of a court are used preemptively to stop a lessor from 
ending a lease and the tenant's possessory right thereunder, 
this type of relief from the forfeiture of a leasehold estate 
is not germane to this discussion because the preemptive 
use of these antiforfeiture provisions by a tenant will take 
place before the termination of the lease and the lessee's 
possessory interest. In the context of a bankruptcy, a case 
of peremptory use of anti forfeiture provisions means that the 
lessee's interest in the leasehold estate was not eliminated 
before the bankruptcy case was filed. The outcome is usually 
that the lessee's possessory interest conveyed under the lease 
(i) was not ended under state law before bankruptcy, (ii) 
was not terminated/expired under the national law governing 
bankruptcy, and (iii) is an interest which may be property of 
the estate under§ 54l(a) of the Bankruptcy Code, 11 U.S.C. 
§ 54l(a). 

For this Court's analysis, it is when under the governing 
jurisdiction's laws a residential lease of real property is ended 
*877 before the tenant's bankruptcy that these statutory and 

equitable case law antiforfeiture remedies must be looked 
to determine whether there is a residential lease of real 
property which becomes property of a bankruptcy estate. 
While before the merger of courts of law with those of 
equity many jurisdictions developed a body of case law 
utilizing equitable principles to sometimes relieve a lessee 
from forfeiture of a leasehold estate, some states also enacted 
laws which specify the when, how, and on what basis 
relief may be accorded from the forfeiture of a leasehold. 
See, e.g., Wilson v. Bill Barry Enterprises, Inc., 822 F.2d 
859, 861-62 (9th Cir.l987) (citing California statutes for 
relief from lease forfeitures); In re Great Feeling Spas, Inc., 
275 B.R. 476,478-81 (Bankr.D.N.J.2002) (delineating New 
Jersey's equitable case law antiforfeiture development and 
its statutory codification); Executive Square Office Building 
v. O'Connor and Associates, Inc., 19 B.R. 143, 147-48 
(Bankr.N.D.Fla.l981) (examining Florida's statutory and 
equity based leasehold antiforfeiture law). Other states, such 
as Alabama, which adopted by case law equitable relief in 
limited circumstances from lease forfeitures do not have 
similar legislation to accomplish the same end. See Ala. Code 
§§ 35-9-1 etseq. (1991). 

These antiforfeiture case law and statutory provisions are 
how certain courts have utilized the Bankruptcy Code to 
alter what state law necessitates. They treat nothing more 
than the possibility of such relief under either a statute or 
case law as making the termination of a lease and the estate 
conveyed not final regardless of whether the lessee-debtor 
could demonstrate entitlement to relief from forfeiture under 
the jurisdiction's laws. It is simply the potential for such relief 
under state law, not one's entitlement, which is the basis on 
which pre-bankruptcy terminated residential leases of real 
property are asserted to be unexpired for§ 365(a) & (d)(2) 
assumption. No degree of proof is required showing that the 
debtor-lessee could ever fall within either the statutory or 
equitable case law prerequisites for relief from forfeiture. 

Furthermore, these courts treat the state law based 
prerequisites to relief from a forfeited leasehold as if they 
are simply the curing of a default under an existing contract, 
not as a contract which does not exist absent relief from the 
state law status that the lease and possessory right thereunder 
were ended pre-bankruptcy. See, e.g., In re Ross, 142 B.R. 
1013, 1016-17 (S.D.Fla.l992); In re Atkins, 237 B.R. 816, 
819 (Bankr.M.D.Fla.l999); Executive Square Office Building 
v. O'Connor and Associates, Inc., 19 B.R. 143, 147-48 
(Bankr.N .D.Fla.l981 ). Effectively, these courts treat the 
statutory and/or equity based forfeiture relief as an interest 
in property constituting a portion of the bundle of interests 
aggregating the whole of the lease and leasehold estate and 
not as a separate property interest. This is a critical distinction 
when it comes to the existence of a lease for purposes of 
§ 54l(a) of the Bankruptcy Code. It is also one susceptible 
of disparate treatment under the statutes of the varying 
subjurisdictions aggregating the United States. 

C. Deconstructionism Scrutinized 

Having outlined the methods utilized by some courts to find 
"unexpired" status for a residential lease of real property, 
what remains for this Court to do is ascertain whether 
any are proper. Deference to the statutory structure of the 
Bankruptcy Code for what is property of the estate and 
the Butner based call for reference to state law to locate 
a debtor's interests in property leads to the conclusion 
that it is inappropriate to implement a generally applicable 
procedure by use of these methods *878 for finding that 
a residential real property lease ended under a jurisdiction's 
laws pre-bankruptcy remains unexpired for§ 365 assumption 
purposes. One should note that given the contract terms of 
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a particular residential lease of real property, the relevant 
jurisdiction's statutes and other laws, plus the facts of the 
matter before a court, what are being used by some courts as 
general rules applicable to all residential real property lease 
assumptions may lead to a correct result under a particular 
collection oflegal and factual circumstances. The point is that 
the differences between (i) each jurisdiction's laws-which 
often vary within a state, (ii) the contract terms, and (iii) the 
facts necessitate a case by case resolution of assumability 
of residential real property lease under 11 U.S.C. § 365(a) 
& (d)(2). This is precisely what the methods outlined above 
avoid. To better understand the problems inherent in the 
methodologies implemented, review of each in the context of 
cases utilizing one or more is warranted. It also demonstrates 
why each is inapplicable to the Moore-Daniels-Farrington 
Apartments disputes. 

(1) Plain Meaning, Linguistics, and Expressio Unius 
Est Exclusio Alterius-Not So Plain or Included 

(a) Linguistically Indeterminate, that is, Not Plain 

[15) To allow assumption of a lease of residential real 
property, part of what is relied on under a so-called plain 
meaning interpretation of portions of the Bankruptcy Code 
in conjunction with the statutory interpretation maxim of 
expressing one excludes the other is the wording of 11 U.S.C. 
§ 365( c )(3) & ( d)(2): 

(c) The trustee may not assume or assign any executory 
contract or unexpired lease of the debtor, whether or not 
such contract or lease prohibits or restricts assignment of 
rights or delegation of duties, if-

"'****" 
(3) such lease is of nonresidential real property and has 
been terminated under applicable nonbankruptcy law 
prior to the order for relief; ... 

****** 
(d) ... (2) In a case under chapter 9, 11, 12, or 13 of this title, 
the trustee may assume or reject an executory contract or 
unexpired lease of residential real property or of personal 
property of the debtor at any time before the confirmation 
of a plan but the court, on the request of any party to such 
contract or lease, may order the trustee to determine within 

a specified period of time whether to assume or reject such 
contract or lease. 

11 U.S.C. § 365(c)(3) & (d)(2) (emphasis added). It is argued 
that a distinction is proven by the use of "unexpired" for 
assumption of leases of residential real property in § 365( d) 
(2) versus "terminated" in§ 365( c )(3) for the nonassumability 
of! eases of nonresidential real property. 

Further support for this supposed distinction in the statute's 
usage is premised on § 362(b){lO)'s language for placing 
outside the automatic stay's zone of protection any act by a 
lessor with respect to a lease of nonresidential real property 
" ... terminated by the expiration of the stated term ... " before 
or during a bankruptcy case. The implication proffered is that 
terminated by expiration means a lease ended by running to 
the end of the original term stated, not one shortened by some 
act of a lessor. 

Similarly, the wording of § 541 (b )(2) for excluding 
nonresidential real property leases from property of a 
bankruptcy estate is recited for its usage of" ... terminated at 
the expiration of the stated term *879 .... "Again, Moore-
Daniels and the authorities on which they rely reason that 
"terminated at the expiration" refers to leases which have 
run the full course of the original time period set forth 
in a lease, not one set by a default which allows the 
ending of a lease at a date earlier than the one originally 
fixed. These are some of the factors which it is contended 
demonstrate why "terminated" is not identical under a 
plain meaning interpretation as "expired" and results in the 
argued conclusion that pre-bankruptcy terminated residential 
leases remain "unexpired" post-bankruptcy. These are plain 
meaning arguments using these words as a non-lawyer might. 
It is their non-specialized, everyday usage on which this 
argument rests. 

The debtors in the cases before this Court further contend that 
"expired" and "terminated" as used in these subparts of the 
Bankruptcy Code are not "precisely synonymous" because 
to treat them otherwise makes § 365(c)(3) (nonassumability 
of nonresidential lease terminated pre-bankruptcy), 11 U.S.C. 
§ 541 (b )(2) (exclusion of nonresidential lease from property 
of the estate when ended before filing of bankruptcy or after 
filing of the bankruptcy case), and 11 U.S.C. § 362(b){l0) 
(nonapplicability of automatic stay of § 362(a) to acts of 
lessor regarding nonresidential lease terminated by expiration 
of stated term before or after filing of bankruptcy case) 
unnecessary and superfluous. Other than by the assertion 
of unnecessary and superfluous, just why this is so is not 
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further enunciated. If one pauses to think about this argument, 
those proffering them are essentially discussing the argued 
difference in meaning of terminate and expire/expiration as 
used in these statutory provisions. It is an argument of their 
specialized or technical usage within three sections of the 
Bankruptcy Code. This plain meaning argument is different 
from the others asserted in this respect. 

Not willing to rest their arguments on just these factors, 
Moore and Daniels also tum once more to the layperson's 
usage of terminate and expire as defined by sources of 
English usage and the specialized use of one by reference to 
legal usage sources. Again, this is two different versions of 
plain meaning's determination. Proof that each has a separate 
and distinct meaning is supposedly revealed by reference 
to dictionary and state law definitions of these words. It 
is posited by the case law citations used by Daniels and 
Moore that their usage is not interchangeable. To demonstrate 
this definitional difference, at least three sources are recited: 
Webster's II New Riverside University Dictionary 454, 1194 
(I998), Black's Law Dictionary 579, I471 (6th ed.I990), and 
Vizard Inv. Co. v. Mobile Fish & Oyster Co., I97 Ala. 625, 
73 So. 328 (I9I6). 

Review of one of the definition citations proffered to this 
Court joined with use of a more complete source of English 
usage shows that their layperson's plain usage proposition 
is not so plain. Although it is accurate that one may be 
used to denote something which comes to an end, i.e., 
expires, and the other may mean something which is brought 
to an end, i.e., terminates, one of the cited repositories 
of these definitions for expire and terminate, Webster's 
II New Riverside Dictionary 454, II94 (I988), undercuts 
the argument that expire may not include terminate within 
its usages. Expire is defined as " ... [t]o come to an end: 
terminate .... " This source of authority also has this as a 
meaning of expiration: "I. The act of coming to a close: 
TERMINATION .... " Webster's II New Riverside Dictionary 
454 (I988). 

Moreover, a highly regarded and authoritative source of 
English usage is the *880 Oxford English Dictionary. A 
cursory review of its cites to the usages of expire reveals that, 
contrary to the Daniels-Moore assertion that expire is always 
intransitive, it is used as both a transitive and intransitive verb. 
One ofthe delineated usages of expire is" ... to terminate .... " 
5 Oxford English Dictionary 568 (2d ed.1989). Thus, the 
argument that expire and terminate are not synonymous is 
not supported by resort to a layperson's usage. In fact, each 

dictionary demonstrates that, depending on the context, both 
may be used as a synonym for the other. 

[16] Added to their sources for usages of unexpired and 
terminate to support their plain meaning contentions is how 
the Supreme Court of Alabama construed expiration in a I9I6 
opinion while determining whether one may receive double 
the amount of annual rent under the predecessor to Ala. Code 
§ 35-9-I 00(3), Ala. Code I907 § 4273 ( I907), captioned 
"Damages for Detainer after Expiration of Term of Lease." 
The case referenced is Vizard Inv. Co. v. Mobile Fish & 
Oyster Co., I97 Ala. 625, 73 So. 328 (1916). It is inapt to 
use a state court decision of what expiration is for purposes 
of a state statute as indicating what is an unexpired lease of 
residential real property assumable under § 365(a) & (d)(2) 
of the Bankruptcy Code, II U.S.C. § 365(a) & (d)(2) and 
a terminated lease of non-residential real property under II 
U.S.C. §§ 362(b)(IO) & 541(b)(2). Instead, the determination 
of what is an unexpired lease for§ 365(c)(3), and a terminated 
lease for §§ 362(b)(IO) & 541(b)(2) is one governed by 
federal law. See Jerome v. United States, 318 U.S. 101, 104, 
63 S.Ct. 483,485, 87 L.Ed. 640 (1943); Prudence Realization 
Corp. v. Geist, 316 U.S. 89, 95, 62 S.Ct. 978, 982, 86 L.Ed. 
1293 (1942); Meade Township v. Andrus, 695 F.2d 1006, 
1009 (6th Cir.l982); see also Palmore v. First Unum, No. 
10 I 0802, 2002 WL 1398015, at *2 (Aia.2002). 

Joined with these problems with the plain meaning 
interpretation urged by Moore and Daniels via reliance on 
Talley and Morgan for one or more of their plain meaning 
contentions are other reasons why each is, at a minimum, 
not unambiguous support for their arguments. Any reading of 
"terminated" as used in§ 365(c)(3) is susceptible of meaning 
either or both a lease which ends on the original date specified 
in a lease or one ended before such a date due to one's 
default or other cause. So, too, for § 362(b )(I O)'s terminated 
by expiration of the stated term phraseology. It may be read 
to be (i) the arrival of the stated date, e.g., March I of a 
given year, or a specific period from a fixed starting date, (ii) 
when the lessor by contract right may end the term on the 
occurrence of an event such as for a default, or (iii) when 
the contract specifies an act or occurrence by a third party or 
outside cause which ends the lease, such as by condemnation 
or destruction of leased property. This applies equally to any 
reading of § 541 (b )(2). The stated term of a lease may be 
either (i) one either fixed and known or calculable at the time 
of contracting, or (ii) one which by the terms of the contract is 
not fixed, known, or calculable, but occurs on the happening 
of certain events, again destruction of the leasehold estate or 
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its condemnation, or by action of a lessor when provided for 
by the contract terms such as a default by the lessee. 

All of this discussion leads to the conclusion that Moore, 
Daniels and their authorities' contentions do not clearly 
and unequivocally support plain meaning as a basis for 
resolution of whether a state law ended residential real 
property leasehold may yet be property of one's bankruptcy 
estate and assumable. Rather and the *881 better argument, 
if not the opposite of the plain meaning utilized in Talley 
and Morgan, is that when one relies on such a statutory 
construction argument its limitations should be understood. 
One is: 

... it might at some times in some 
domains be useful to take plain 
meaning as presumptively controlling 
in interpreting statutes, what is the 
"plain meaning" that is to have this 
force? Here it is important to start 
with a caveat and then draw a few 
distinctions. The caveat is that no 
sensible defense of a plain meaning 
approach takes it to be applicable to 
all items of statutory language, since 
many are simply not plain. The degree 
of plainness, that is the degree of 
convergence of extension of language 
among readers of that language, is 
just that-a matter of degree. At one 
end of this spectrum of determinacy, 
it is implausible to suppose that 
linguistically indeterminate language, 
language in which there is limited 
convergence of interpretation within 
the field of likely interpreters, can 
be interpreted according to a plain 
meaning approach. 

Frederick Schauer, The Practice and Problems of Plain 
Meaning: A Response to Aleinikoff and Shaw, 45 Vand. 
L.Rev. 715,737-38 (1992). 

Essentially, the Moore-Daniels plain meaning arguments 
in the Bankruptcy Code context of assumability or not of 
residential leases of real property are, at the least, on the 
linguistically indeterminate side of the usage scale. This 
vitiates the ability of one to urge "plain meaning" as support 

for what Moore and Daniels seek 21 and what Talley, and 
Morgan, and their followers contend. 

Perhaps the part of this methodology used to achieve 
assumption status for pre-bankruptcy terminated residential 
real property leases which supports that the declared plain 
meaning is not so plain is its utilizers' reliance on another 
statutory interpretative device. For if the language was so 
plain in meaning, why is resort to another interpretation 
mechanism necessary? It should not be necessary. See, 
e.g., JC Produce, Inc. v. Paragon Steakhouse Restaurants, 
Inc., 70 F.Supp.2d 1119, 1121-22 (E.D.Cal.l999). Contra 
Chesapeake & Ohio R. Co. v. U.S., 571 F.2d 1190, 1194 
(D.C.Cir.1977). Added to these problems with the plain 
meaning sort of interpretation is the rejection of these 
arguments by a Circuit Court of Appeals which initially 
accepted as accurate in a portion of its dictum some of 

the other parts of the deconstruction methodologies. 22 

In Robinson v. Chicago Housing *882 Authority (In re 
Robinson), 54 F .3d 316, 320 (7th Cir.l995), while rejecting 
such usage differentiation between terminate and expire, the 
Seventh Circuit sets forth in its opinion: 

Hence we conclude that federal bankruptcy law 
draws no meaningful distinction between "expired" and 
"terminated" residential leases and does not provide greater 
federal protection for lessees under residential leases, the 
stated terms of which have not run, even though they may 
have been otherwise terminated. Instead the federal law 
allowing "unexpired" leases to be assumed calls for a 
determination whether a lease has ended under state law. 
(Citations omitted and emphasis supplied.) 

(b) Exclusion/Inclusion 

[17] Premised on the "terminated" in § 365(c)(3) which 
details the exclusion from assumption of nonresidential real 
property leases which end before a debtor-former lessee's 
filing of bankruptcy, Moore and Daniels further argue that 
the absence of verbiage to include pre-bankruptcy terminated 
residential leases within § 365(c)'s or a similar statutory 
limitation on assumption evidences that pre-bankruptcy 
terminated residential leases are assumable. In other words, 
the exclusion of terminated nonresidential real property leases 
evidences the inclusion of residential real property leases. 
This argument, however, does not address how § 365 may 
be utilized to make a lease and leasehold estate ended pre-
bankruptcy property of a debtor's estate within II U.S.C. §§ 
54l(a), 1306(a). 
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This § 365(c)(3)-§ 365(d)(2) argument is mimicked for § 
362(b )(1 0). It is that the expression that acts of a lessor 
regarding terminated nonresidential real property leases as 
excluded from being enjoined by the automatic stay means 
acts of a lessor regarding similarly pre-bankruptcy ended 
residential real property leases are subject to the statutory 
injunction's reach. There is an assumption implicit in this 
argument which is not supported: if such acts of a lessor 
are subject to the automatic stay for residential real property 
leases, the lessee has a property interest which is a lease and 
leasehold estate. The problem is that the lessee may be a 
tenant at sufferance or similar tenant with no property interest 
in a lease or leasehold estate. Acts against the former lessee 
to force such a bankrupt to vacate the residential real property 
are stayed under II U.S.C. § 362(a)(6) even if the debtor has 
no lease or leasehold estate. 

Identical to their § 365(c) and § 362(b)(IO) claims is 
that made for § 541. Moore and Daniels postulate that § 
541(b)(2)'s stated exclusion of pre-bankruptcy terminated 
nonresidential real property leases from being property of the 
estate demonstrates inclusion of similarly terminated leases 
of residential real property within § 541 (a)'s property of 
the estate. Just as with the plain meaning interpretations 
asserted, these exclusion of one, means inclusion of the other 
founded arguments do not rest on references to legislative 
history. All that Moore, Daniels, and their cited authorities, 
Talley, In re Yardley, 77 B.R. 643 (Bankr.M.D.Tenn.l987), 
Morgan, and those courts adopting their rationale, do is 
argue variations of expressio unius est exclusio alterius 
without examination of the legislative history for *883 
these statutory provisions. Contrary to the maxim argument 
used, the legislative history of the 1984 enactment of §§ 
362(b)(IO), 365(c)(3), & 541(b)(2) set forth infra indicates 
Congress addressed only the perceived problem relating to 
nonresidential real property leases. There is no reference to 
residential real property leases. It is most significant that 
the previously recited legislative history is devoid of any 
indicated legislative intent and attempt to include as property 
of the estate under§§ 541(a) & 1306(a) any pre-bankruptcy 
ended residential real property lease. See H.R.Rep. No. 98-
882 (1984); S.Rep. No. 98-65 (1983); S.Rep. No. 98-55 
(1983); H.R.Rep. No. 98-9 (1983). See also S.Rep. No. 95-
1106 (1978); S.Rep. No. 95-989 (1978), U.S.Code Cong. 
& Admin.News 1978, 5787; H.R.Rep. No. 95-595 (1977), 
U.S.Code Cong. & Admin.News 1978, 5963. 

There are other problems with these statutory interpretation 
assertions. Resort to the legislative history for the 1984 

addition of subsections 362(b)(IO), 365(c)(3), and 541(b) 
(2) evidences that it does not support the proposition that 
delineating only nonresidential real property lease interests 
as excluded from each section's operation evidences the 
inclusion of former interests of a debtor under residential real 
property leases ended pre-bankruptcy as property of a debtor's 
bankruptcy estate under II U.S.C. § 541(a) which may be 
assumed as an unexpired lease under II U.S.C. § 365(a) 
& (d)(2). Rather, the legislative history is contrapositive to 
these maxim and usage claims and demonstrates a different 
statutory purpose was intended. Moreover, a review of this 
legislative history exposes that terminate and expire were 
used as interchangeable. 

The drafters of the 1984 amendments wanted, in the context 
of nonresidential real property leases involving a debtor, to 
enable a lessor to recover property which had been subject 
to a lease ended pre-bankruptcy and relet it without further 
delay caused by a debtor's bankruptcy filing. In part, each was 
enacted to accelerate a lessor's ability to relet. 

Language of the extant legislative history is: 

[11 U.S.C. § 541(b)(2)] amends Section 541 of Title 11, 
United States Code, to make clear that the debtor's interest 
in property subject to a non-residential lease which has 
expired by virtue of its own terms is not property of the 
estate and that a proceeding to obtain possession of such 
property is not automatically stayed by Section 362 of the 
Code. 

This amendment is intended to permit landlords to proceed 
promptly in state court to reclaim possession of non-
residential leased premises where such lease has expired 
by its own terms, i.e., because a specified termination date 
of the lease has been reached. This change is intended 
to facilitate the ability of the landlord to re-lease non-
residential space to another tenant as soon as possible. 

****** 
S.Rep. No. 98-65 (1983) (emphasis added). 

Section 54l(b)(2) was added by § 363(a) of the 
Leasehold Management Amendments within the Bankruptcy 
Amendments and Federal Judgship Act of 1984 to clarify that 
there is excluded from property of the estate "any interest 
of the debtor as a lessee under a lease of nonresidential 
real property that has terminated at the expiration of the 
stated term of[the]Iease .... " 11 U.S.C. § 54l(b)(2) (emphasis 

added). 23 This exclusion includes any interest *884 of a 
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debtor as lessee under a lease that terminates by its terms after 
the commencement of the bankruptcy case. See P.L. 98-353, 
1984 H.R. 5174. That for II U.S.C. § 365(c)(3) is : 

Section 365(c)(3) has been added to provide that the trustee 
may not assume or assign an unexpired non-residential 
lease if "such non-residential lease has been terminated 
under state law prior to the order for relief." 

The purpose of this amendment is to provide that an 
unexpired non-residential lease may not be assumed by a 
trustee, if such lease has been terminated by a state court 
judgment or otherwise under state law prior to the order 
for relief. 

S.Rep. No. 98- 65 (1983) (emphasis added) . 
In addition to this legislative history (i) establishing the 
purpose of the 1984 amendments to §§ 362(b)(10), 365(c) 
(3), & 54l(b)(2) to facilitate reletting of nonresidential 
real properties and (ii) revealing no intent to include pre-
bankruptcy ended residential real property leases as either 
property of the estate or assumable, it demonstrates that the 
language used in the legislative history for the amendments 
adding subsections 362(b)(IO), 365(c)(3), and 54l(b)(2) treat 
"expired" as including within its definition "termination": " ... 
where such lease has expired by its own tem1s, i.e., because 
a specified termination date ofthe lease has been reached .... " 
and " ... an unexpired ... lease may not be assumed by a trustee, 
if such lease has been terminated .... " S.Rep. No. 98- 65 
(1983) (emphasis added). This is the opposite of the Moore-
Daniels contention that an unexpired lease is one which has 
not been terminated. This is but one more aspect of why the 
plain meaning founded argument is incorrect. Thus, neither 
the plain meaning asserted, nor the maxim that exclusion of 
one evidences inclusion of the other offer the support urged 
by Daniels, Moore, and those cases on which they rely for 
these arguments such as Talley, Yardley, and Morgan . 

(2) The Glenn Foreclosure Analogy 

(a) Derivation and Implementation 

The use of an analogy to the disposition of mortgaged real 
property at a foreclosure sale appears to have been modeled 
on a portion of In re Glenn, 760 F.2d 1428 (6th Cir.1985), 
in which the Sixth Circuit sets forth that "[t]he event we 
choose as the cut-off date of ' ... the statutory right to cure 

defaults is the sale of the mortgaged premises.' " 24 This 
mortgage foreclosure sale rule was adopted as one of general 
application within the Sixth Circuit. In re Glenn, 760 F.2d at 
1435. This cut-off point was chosen based on various reasons, 
some policy, some not. One of *885 the Sixth Circuit's 
panel's concerns was the variation between the laws of the 
jurisdictions within the circuit and a search for uniformity. 
The Sixth Circuit stated: 

In so ruling we avoid any effort to analyze the transaction 
in terms of state property law. Modern practice varies 
so much from state to state that any effort to satisfy the 
existing concepts in one state may only create confusion 
in the next. Thus, in construing this federal statute [to 
find the cut-off point before which one may cure defaults 
under a mortgage], we think it unnecessary to justify our 
construction by holding that the sale "extinguishes" or 
"satisfies" the mortgage or the lien, or that the mortgage is 
somehow "merged" in the judgment or in the deed of sale 
under state law. 
In re Glenn, 760 F.2d at 1436. 

At the time of the Glenn decision, this cut-off point was 
selected, at a minimum, arguably in derogation of the 
longstanding, federalistic in structure, analytical rule recited 
by the Supreme Court in Butner that property interests are 
created and defined by state law unless some federal interest 
requires a different result. Butner v. U.S., 440 U.S. 48, 54-55, 
99 S.Ct. 914,917- 18, 59 L.Ed.2d 136, 141-42 (1979). Since 
it was a generalized, one fits all rule set without reference to 
any state's laws, its use could cause a real property interest 
ended under state law before one files bankruptcy to be treated 
as "property of the estate." This would occur when the laws of 
a jurisdiction fix the ending of all of one's interests, both legal 
and equitable, in mortgaged real property at a place different 
than that selected by the Sixth Circuit in Glenn. When this 
happens, it also makes redemption of a real property interest 
extinguished under state law pre-bankruptcy as if it was 
the curing of a default with respect to an interest in real 
property which existed under state law as of the filing of 
one's bankruptcy case. Depending on the type of foreclosure, 
private sale or by judicial decree, and on whether by statute 
the right of equitable redemption has been changed from what 
was its common law derivation, redemption may be under 
state law either (i) an interest in the realty which could be 
treated as the curing of a default for national bankruptcy law 
purposes, or (ii) a property interest separate from the real 
property where its exercise would not be the curing of a 
default. 
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Essentially, the Glenn rule for mortgaged property collapsed 
the potentially differing state law based places where one 
loses all interests, legal and equitable, in the mortgaged 
real property into one for use in all jurisdictions within the 
Sixth Circuit. At least until 1994, the difficulty with such a 
one rule for all cases was that if this rule does not reflect 
the legal status under one or more state's laws, it creates 
a context where bankrupt debtor-mortgagors are treated as 
having either greater or lesser property rights than similar, 
nonbankrupt, debtor-mortgagors who default. To the extent 
that the Glenn rule set the ability to cure a mortgage default 
at a later point than state law, it modified the state law 
founded property interests for a bankrupt-mortgagor making 
them greater than those of a nonbankrupt debtor-mortgagor 
residing in the same jurisdiction. Conversely and should the 
Glenn fixed point cut off the ability to cure be before what 
state law allows, it shrinks the bundle of property interests 
of a bankrupt-debtor vis-a-vis what a nonbankrupt debtor-

mortgagor who defaults. 25 

*886 (b) Rebuffed Basis for Comparable Rule 

Although this differentiation wrought by the Glenn bright 
line rule for all such cases has become by later legislation 
an historical anecdote for mortgages involving a Chapter I 3 
case debtor, Glenn's rule making approach was structured 
precisely as another one rejected by the Supreme Court in 
Butner. Butner entailed resolution of a split among the Circuit 
Courts of Appeals. The Third and Seventh Circuits adopted a 
federal rule based on equity powers of a court that afforded 
mortgagees a security interest in rents pre-foreclosure even if 
a state's laws would not until the foreclosure. In contrast, five 
other Circuit Courts of Appeals had held that the existence of 
such a security interest in rents was to be determined by state 
laws. This created different outcomes in "title theory states" 
where the mortgagee has a security interest in rents without 
taking actual or constructive possession ofthe property versus 
other states which predicated a mortgagee's right to rents on 
obtaining actual or constructive possession. Butner, 440 U.S. 
at 52-53, 99 S.Ct. at 916-17, 59 L.Ed.2d at 140--41. 

In rebuffing the bright line, one rule for all jurisdictions 
approach adopted by the Third and Seventh Circuits, the 
Supreme Court used language with direct applicability to how 
(i) the Glenn court reached its ruling, and (ii) the analogous 
leasehold ending bright line rule was adopted using the Glenn 

methodology. The Supreme Court's words in relevant part 
were: 

Property interests an~ created and defined by state law. 
Unless some federal interest requires a different result, 
there is no reason why such interests should be analyzed 
differently simply because an interested party is involved 
in a bankruptcy proceeding. Uniform treatment of property 
interests by both state and federal courts within a 
State serves to reduce uncertainty, to discourage forum 
shopping, and to prevent a party from receiving "a windfall 
merely by reason of the happenstance of bankruptcy." 
Lewis v. Manufacturers National Bank, 364 U.S. 603, 609, 
81 S.Ct. 347, 5 L.Ed.2d 323 [(1961)]. The justifications 
*887 for application of state law are not limited to 

ownership interests; they apply with equal force to security 
interests, including the interest of a mortgagee in rents 
earned by mortgaged property. [Footnote omitted.] 

The minority of courts which have rejected state law 
have not done so because of any congressional command, 
or because their approach serves any identifiable federal 
interest. Rather, they have adopted a uniform federal 
approach to the question of the mortgagee's interest in rents 
and profits because of their perception of the demands of 
equity. The equity powers ofthe bankruptcy court play an 
important part in the administration of bankrupt estates in 
countless situations in which the judge is required to deal 
with particular, individualized problems. But undefined 
considerations of equity provide no basis for adoption of 
a uniform federal rule affording mortgagees an automatic 
interest in the rents as soon as the mortgagor is declared 
bankrupt. 

In support of their rule, the Third and Seventh Circuits have 
emphasized that while the mortgagee may pursue various 
state-law remedies prior to bankruptcy, the adjudication 
leaves the mortgagee "only such remedies as may be found 
in a court of bankruptcy in the equitable administration of 
the bankrupt's assets ." Bindseil v. Liberty Trust Co., 248 
F. 112, 114 (3rd Cir.l917). [Footnote omitted.] It does not 
follow, however, that "equitable administration" requires 
that all mortgagees be afforded an automatic security 
interest in rents and profits when state law would deny 
such an automatic benefit and require the mortgagee to take 
some affirmative action before his rights are recognized. 
What does follow is that the federal bankruptcy court 
should take whatever steps are necessary to ensure that the 
mortgagee is afforded in federal bankruptcy court the same 
protection he would have under state law if no bankruptcy 
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had ensued. This is the majority view, which we adopt 
today. 

Butner, 440U.S. at 55-56,99 S.Ct. at918, 59L.Ed.2dat 141-
42. This quotation highlights a flaw in the Glenn analysis: 
use of equity or generalized policy concerns such as the 
perceived need in uniformity of outcome by federal courts 
in different states in determining property interests is not, 
absent a sufficient federal interest to the contrary, licensed. 
Recognition of this analytical problem for what is the proper 
basis for a jurisdiction wide, one rule for all cases highlights 
the existence of an identical one created by use of an analogy 
to Glenns methodology to fashion a generalized rule for all 
lease and leasehold endings. 

In the context of mortgage foreclosures involving a Chapter 
13 debtor, this potential disparate treatment was eliminated 
by the 1994 amendments to § 1322 of the Bankruptcy Code 
which added, among other subsections, what is now II U.S.C. 
§ 1322(c) which provides: 

Notwithstanding subsection (b)(2) and applicable 
nonbankruptcy law-

(1) a default with respect to, or that gave rise to, a lien on the 
debtor's principal residence may be cured under paragraph 
(3) or (5) of subsection (b) until such residence is sold 
at a foreclosure sale that is conducted in accordance with 
applicable nonbankruptcy law; and 

(2) in a case in which the last payment on the original 
payment schedule for a claim secured only by a security 
interest in real property that is the debtor's principal 
residence is due before the date on which the final payment 
under the plan is due, the plan may provide for the *888 
payment of the claim as modified pursuant to 1325(a)(5) 
of this title. 

What this amendment does is make the national law, instead 
of state law, set the point at which a Chapter 13 debtor 
loses the ability to cure defaults with respect to mortgaged 
property. Effectively and consistent with that which was 
contemplated by the Supreme Court of the United States 
in Butner and Barnhill, a controlling national interest was 
identified by legislative action-not judicial decision-which 
(i) superceded contrary state laws on the ending point for 
curing defaults which of necessity would encompass the 
continued existence of some interest in mortgaged/liened real 
property, and (ii) may require a different result in some 
jurisdictions than state law would reach. See Butner, 440 

U.S. at 54-55, 99 S.Ct. at 917-18, 59 L.Ed.2d at 141--42. 
It is more than noteworthy that during the over twenty-three 
plus years since the effective date of the Bankruptcy Code 
no comparable statutory change was wrought by legislative 
action creating a national law on when all residential leases 

and leasehold interests are ended. 26 

In the absence of a similar, explicit statutory change 
for residential real property leases constituting a debtor's 
principal residence, the use of a so-called analogous cut-
off point setting rationale presents the same failure to 
differentiate between that which ended pre-bankruptcy versus 
that which was a property interest under state law on 
one's commencement of a bankruptcy case. It disregards the 
Butner, et al. principle of reference to state law for what 
interests in property a debtor held by making one point the 
only one for determining when a lessee no longer holds any 
interest in a leasehold estate. It thus modifies by judicial 
decision in many cases what state law sets as the ending of all 
interests in such residential real property leaseholds. 

(c) Seminal Bankruptcy Cases at 
Variance with Underlying State Law 

Some of the seminal cases which use the Glenn mortgage cut-
off rule as the source of the analogy for selection of the point 
at which a residential lease of real property becomes expired 
for § 365(a) purposes include In re Yardley, 77 B.R. 643, 
644--45 (Bankr.M.D.Tenn.l987); In re Talley, 69 B.R. 219, 
224-25 (Bankr.M.D.Tenn.l986) (fixing execution of writ of 
possession by service on the tenant as the only "measurable 
[and] identifiable" point for the termination of the landlord-
tenant relationship under Tennessee law and holding the 
residential lease not "expired" until the occurrence of the 
service of the writ of possession); In re Shannon, 54 B.R. 
219, 220 (Bankr.M.D.Tenn.l985) (same point selected and 
citing to unpublished decision of Smith v. Morrese Karr 
Realty Co., Case No. 380-01112, Adv. Pro. No. 380-
0323 (Bankr.M.D.Tenn.l980) for the same lease ending 
proposition). Since each of these cases is from Tennessee, 
a review of Tennessee's laws on ending of leasehold estates 
demonstrates the problem inherent in this one rule fits all 
approach for residential leases of real property. 

*889 Examination of opinions of the Supreme Court of 
Tennessee establishes that different rules for the "expiration" 
of residential leases have existed for Tennessee leasehold 
interests. Although in 1975 Tennessee enacted its version of 
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the Uniform Residential Landlord and Tenant Act (URL T A), 
Tenn.Code Ann. §§ 66-28-101 et seq. (2001), it is applicable 
for lease termination governing purposes in only some 
Tennessee counties. Tenn.Code Ann. § 66-28-102 (2001); 
see Crawford v. Buckner, 839 S.W.2d 754, 755 (Tenn.l992). 
In part, it is the URL T A's geographical limits on applicability 
which causes termination of residential leases in some 
counties to be governed by the same Tennessee laws 
applicable to nonresidential leases. 

Like other states which have a common law founded legal 
system and early in Tennessee's existence as a state, it 
enacted an unlawful detainer statute to avoid, among other 
things, violence between a landlord and tenant which often 
occurred when a landlord attempted to end the tenant's estate, 
i.e., cause forfeiture of the leasehold estate to be effective. 
Prior to the 1821 enactment of the first unlawful detainer 
statute in Tennessee, and to enforce forfeiture of a leasehold 
which marked the end of the landlord-tenant relationship and 
extinguished the tenant's interest in the estate conveyed by 
a lease, the lessor had to re-enter or take possession of the 
leased property from the lessee. The Cain Partnership, Ltd. 
v. Pioneer Investment Services Co., 914 S.W.2d 452, 456-58 
(Tenn.l996); Matthews v. Crofford, 129 Tenn. 541, 167 S.W. 
695, 698-99 (1914). 

This common law rule was modified by the enactment 
of unlawful detainer. The Tennessee Supreme Court has 
repeatedly recognized that it is the commencement of an 
action for unlawful detainer which is the legal substitute 
for personal entry or retaking of the leasehold premises 
by a landlord. The Cain Partnership, 914 S.W.2d at 463-
64; Matthews, 167 S.W. at 698. For enforcing forfeiture 
of a lease, re-entry has been held to be on the service 
of process of the unlawful detainer suit-not execution of 
the writ of possession. For over a century, Tennessee law 
has not required the physical retaking of leased property in 
order to end every landlord-tenant relationship and the estate 
conveyed by the lease. Matthews, 167 S.W. at 698; see The 
Cain Partnership, 914 S.W.2d at 463-64. Thus, the Talley, et 
al. adopted one rule for all residential lease endings has not 
been and is not Tennessee law for when all residential leases 
and all residential leasehold interests are ended. 

For some, it is on service of the complaint in an unlawful 
detainer action. Matthews, 167 S.W. at 698; see The Cain 
Partnership, 914 S.W.2d at 463-64. For others, the ending 
of the leasehold interest and lessor-lessee relationship may be 
earlier. This arises from the Tennessee Court's enforcement of 

contract terms selecting an ending point such as on the giving 
of notice of a default where such a default is by contract a 
basis for ending the lease and estate conveyed. See The Cain 
Partnership, 914 S.W.2d at 459 (In rejecting the continuation 
of common law rules for terminations of nonresidential leases 
involving one which did not expressly make nonpayment a 
basis for termination, Tennessee Supreme Court (i) adopts 
the view that " ... parties' rights and liabilities should turn on 
an interpretation of the lease, the conduct of the parties, and 
rules which are consistent with modern business practice", (ii) 
makes the Restatement of Property (Second), § 13.1 (1977) 
applicable to commercial leases, and (iii) allows termination 
of leases not containing language making nonpayment of 
rent a basis for termination on the passage of a reasonable 
time following notice of demand within which to pay or 
vacate.); *890 see also, In re Memphis-Friday's Associates, 
88 B.R. 830, 834-37 (Bankr.W.D.Tenn.l988). Effectively, 
the Tennessee Supreme Court has recognized that in many 
Tennessee lease terminations it is a legal fiction that re-entry 
or taking of possession is required before termination of a 
lease is effective. The result is that any argument predicated 
on the abandoned concept of the necessity of a lessor's 
physical re-entry/taking of possession for all lease/leasehold 
terminations is no longer utilizable to demonstrate that absent 
such an event a lessee's leasehold estate interests are not 
ended. 

To similar effect is the Tennessee Supreme Court's 
interpretation of its URL T A. Under the URL T A, the ending 
of a residential lease for material noncompliance, including 
nonpayment of rent, is effective upon the expiration of the 
advance notice period without payment of rent arrears even if 
the lease does not have wording expressly reserving the right 
to terminate the lease. See The Cain Partnership, 914 S.W.2d 
at 457-58. 

What is demonstrated by a reading of The Cain Partnership 
is the evolution in Tennessee of how one ends the landlord-
tenant relationship and a tenant's interest in any estate of real 
property conveyed. It has been to make the process easier 
and earlier-frequently by contract much earlier-than the 
point of physical retaking of possession of the leasehold 
estate by a lessor from the lessee. Thus under Tennessee 
law, the ending of a lease will vary by the terms of the 
contract and the applicable facts and law. Of necessity, this 
means the moment of the ending of the lease and leasehold 
estate will not be the same for all leases and leaseholds. The 
corollary is that adoption and use of one rule for all residential 
lease terminations may either expand or contract the property 
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interests of a bankrupt-lessee from what Butner, Barnhill, 
and their progeny have held as the means for ascertaining 
what property interests a bankrupt debtor held as of filing 
bankruptcy. 

The point of this discussion of Tennessee law is not to assert 
that the general rule espoused in Talley and Yardley, and other 
cases within Tennessee and outside Tennessee, like Morgan, 
following this so-called bright line rule for application to all 
residential lease cases is always incorrect. Rather, it is to point 
out that in the absence of a clear and unequivocal statement of 
federal law mandating a different result such as that evidenced 
by the statutory change wrought for mortgaged residential 
real property interests by the 1994 amendment now set forth 
in I I U.S.C. § 1322(c), the extension ofthe mortgage analogy 
argument to leases causes a similar problem in the leasehold 
arena to that created at the time of the Glenn decision. The 
error for leasehold estates is the same as that which existed 
until 1994 for mortgaged interests of real property: expansion 
or contraction of a debtor's property interests from those held 
under state law by use of a judicially created one rule fits all 
approach. 

In those cases in Tennessee and elsewhere which adopt 
either the execution of a writ of restitution, see, e.g., In re 
Morgan, 181 B.R. 579 (Bankr.N.D.Ala.l994), or execution 
of the writ of possession following entry of judgment in 
an unlawful detainer action, see, e.g., In re Talley, 69 
B.R. 219 (Bankr.M.D.Tenn.l986), as the point where all 
of a residential lessee's property interests are ended for 
assumption purposes under 11 U.S.C. § 365(a) & (d)(2), 
and where under state law these interests ceased to exist 
pre-bankruptcy at an earlier point, no interest in property 
constituting a residential lease would exist under state law. 
Yet, Talley in Tennessee, Morgan in Alabama, and their 
followers *891 must find an interest in real property which 
becomes "property of the estate" under§ 54l(a) before any 
residential lease of real property could be assumed under 
§ 365(a) & (d)(2). This has been done via the Glenn type 
reasoning by a judicially generated general rule for all cases 
implemented via a national law, the Bankruptcy Code, which 
pushes in many instances the lease/leasehold estate ending 
point well beyond where state law fixes it so a lease and 
leasehold property interest may be said to exist for bankruptcy 
"property of the estate" purposes. This sort of use of a Glenn 
based analogy is inconsistent with the longstanding principle 
that state law defines the property interests a debtor possesses 
on filing bankruptcy, and how the Supreme Court has viewed 
in Butner use of a jurisdiction wide rule without a clearly 

articulated national interest supporting such a deviation from 
the now decades old manner of ascertaining what property 
interests a debtor held on the commencement of a bankruptcy 
case. 

(d) The Missed Analogy-Making it Complete 

Additionally and not addressed in Talley-Yardley-Morgan, 
et a!. is that as part of its ruling, the Glenn panel rejected 
(i) the later point of the running of the post-foreclosure sale 
statutory redemption period, and (ii) attempts by the Chapter 
13 debtors to alter the state law post-foreclosure statutory 
redemption requirements by either (a) extending the time 
frame for redemption and/or (b) paying the redemption sum 
over time through a Chapter 13 plan. In re Glenn, 760 F.2d 
at 1436-43. More simply, the cure of a mortgage default 
was not permitted after what the Glenn court set as the 
last possible point where a mortgagor could cure a default: 
where the real property interests were acquired by another, 
be it the mortgagee or a third party. Contrary to what Glenn 
mandates under its holding for post-foreclosure sale mortgage 
redemptions, this part of Glenn is disregarded by many of 
those courts which by analogy to Glenn adopt a supposedly 
similar rule for lease endings. 

Absent an expressed contract provision selecting it as the 
ending point for a lessee's lease contract and leasehold estate 
interests, the state law based leasehold possessory interest 
extinction point is in Alabama and Tennessee before the 
post-judgment issuance, and/or service, and/or execution of 
a writ of possession or a similar order. Just where may 
change case by case. Whether it is the service of the unlawful 
detainer suit or at another point fixed by statute or contract, 
the tenant's loss of the leasehold estate is fixed and certain. 
Varying by case, it may be along the progression from when 
one of these is reached: the contract agreed upon point, 
the statutorily prescribed notice is effective, the service of 
the unlawful detainer suit, or the physical re-entry of the 
premises. When re-entry is accomplished, physically or by 
a legally recognized substitute, or where legally no longer 
required, no lease and no possessory interest in real property 
by a tenant under the lease exists. To be consistent with 
Glenn, it is this point, once reached, where by analogy to 
Glenn's mortgage foreclosure rule that the ability to cure a 
default under a residential lease of real property ends under 
state law. 
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For one following the Glenn rationale and after the point of 
loss of all legal and equitable interests in leased residential 
real property, the lessee's ability, just as the mortgagor's 
following sale of the real property interest, to obtain relief 
from the loss of the real property interest is governed by the 
state law available remedies for relief from forfeiture. It is no 
longer necessarily the curing of a default. See, *892 e.g., 
In re Windmill Farms, Inc., 841 F.2d 1467, 1469-71 (9th 
Cir.l988); In the Matter of Escondido West Travelodge, 52 
B.R. 376, 379-80 (S.D.Cal.l985); In re Smith, 105 B.R. 50, 
53-54 (Bankr.C.D.Cal.l989). Despite this aspect of what the 
Glenn analogy argument should provide, Talley, Yardley, and 
their progeny select a point which for Tennessee is, in many 
instances, after the ending of the landlord-tenant relationship 
and the possessory interest of the tenant in the leased property. 
Likewise, the same happens in Alabama for many terminated 
leases when the Morgan holding is universally followed. 

(e) Equitable Redemption vs. Equity's Antiforfeiture 

Discussion of an error implicit in the Glenn mortgage 
foreclosure rule when adopting a similar one by analogy for 
leases would be incomplete without mention of the right of 
equitable redemption for mortgages and the counterpart for 
leases. It also leads into the consideration of misapplication 
by some courts of the Ninth Circuit's holding in In re Windmill 
Farms, Inc., 841 F.2d 1467 (9th Cir.\988). 

The purpose of the mortgagee's exercise of equitable 
redemption has been to forestall the foreclosure sale which, 
in states like Alabama allowing private foreclosure, marks 
the end of all of the mortgagor's interests in the real 
property. Gerasimos, 237 Mich. at 518-19, 212 N.W. at 
73; Summerford v. Hammond, 187 Ala. 244, 65 So. 831 
(1914); Federal Deposit Ins. Corp. v. Morrison, 747 F.2d 
610, 613 (11th Cir.l984); In re Greene, 248 B.R. 583, 
607 (Bankr.N.D.Ala.2000). In jurisdictions utilizing judicial 
foreclosure, the loss of the right of equitable redemption 
differs. It may be at the entry of the decree of foreclosure. 
See Hausman, 73 Ohio St.3d at 676, 677, 653 N.E.2d at 
1194-9 5. It may be by a statutory substitute for the right 
of equitable redemption on the issuance of the certificate of 
title by the clerk of the court or, if an objection to the sale, 
confirmation of the sale, or other date set by court order. Fla. 
Stat. ch. 45.0315 (1994). See Hoffman v. Semet, 316 So.2d 
649, 652 (Fia.Dist.Ct.App.\975); John Stepp, Inc. v. First 
Federal Savings & Loan Assoc. of Miami, 379 So.2d 384, 386 
(Fia.Dist.Ct.App.l980). The historical comparable for leases 

in many states is tender of payment of what is owed, accrued 
rent at a minimum, to preclude the forfeiture of the estate 
conveyed. See Humphrey v. Humphrey, 254 Ala. at 399, 48 
So.2d at 427; City Garage & Sales Co., 214 Ala. at 518, 
I 08 So. at 259; Rader v. Prather, 100 Fla. 591, 595, 130 So. 
15, 17 (1930); Baker v. Clifford-Mathew Inv. Co., 99 Fla. 
1229, 1232-34, 128 So. 827, 829 (1930). Just as foreclosure 
with respect to the real property ends equitable redemption 
in many jurisdictions, the loss by forfeiture of the leasehold 
estate ends the common law right to stop the forfeiture by 
a pre-termination tender of unpaid, accrued monies owed 

under a lease. 27 Matthews, 167 S.W. at 699; City Garage 
& Sales Co., 214 Ala. at 518, 108 So. at 259. See *893 
In re Windmill Farms, Inc., 841 F.2d 1467, 1469-72 (9th 
Cir.1988). Tennessee's Supreme Court held this to be the case 
no later than 1914 in an opinion containing these words "[n]or 
is it true that the tender which was made with the filing of 
the petition for writs of certiorari and supersedeas [to stop 
enforcement of a writ of possession after lease termination] 
availed to destroy the forfeiture." Matthews, 167 S.W. at 699. 
So too, for Alabama's Supreme Court. See City Garage & 
Sales Co., 214 Ala. at 518, l 08 So. at 259. 

The loss of the pre-forfeiture cure right as of termination 
of a leasehold in Tennessee, just as in Alabama, is why the 
summary in Talley of its mortgage foreclosure analogy is 
flawed for use as a general rule applicable to all residential 
lease terminations. The summation paragraph is: 

Like the foreclosure sale of mortgaged 
property, the dispossession of a tenant 
from leased property is at the heart 
of the realization of a judgment for 
unlawful detainer under Tennessee 
law. Only then-upon execution of the 
Writ ofPossession-is the termination 
of the landlord tenant relationship 
"measurable [and] identifiable." Prior 
to that time, the tenant has many and 
varied rights to upset the landlord's 
intent to reacquire the leasehold. 
Execution of a writ of possession is 
the one step in the process that has 
certainty in all counties and in all 
contractual situations. It is the point in 
time at which the process of the law 
physically severs the debtor from the 
tenancy. For purposes of application 
of a Chapter 13 debtor's right to cure 
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default and maintain payments under 
a residential lease, I find that the lease 
is not "expired" until execution of the 
Writ of Possession by service upon the 
tenant. 

Talley, 69 B.R. at 225. 

Talley equates the ending of all a lessee's interests in 
the leasehold estate for all Tennessee residential leases-
termination of the landlord-tenant relationship-to execution 
of a writ of possession. That is, the point in time when a 
tenant is to be physically removed from real property. As 
evidenced by the discussion of Tennessee law, this has not 
been Tennessee law for all leases and has been expressly 
rejected by Tennessee's Supreme Court. Matthews, 167 S.W. 
at 699. 

This sort of argument is one which means that a lease and 
leasehold estate may never be ended until not just a final 
judgment issues upholding a lessor's ending of a lease, but 
also a later post -judgment writ of possession is executed on a 
recalcitrant former lessee who will not voluntarily leave the 
residential realty. It is one premised on the concept that one 
may not contract to end a lease without a court's judgment 
and issuance of a post-judgment enforcement order. It is one 
which grants status to defenses to the termination, including 
nonmeritorious ones, for why a lease and possessory rights 
thereunder are not ended by allowing such matters to equate 
to the inability to end a lease and leasehold estate. That 
a court order upholds a lessor's termination of a lease 
does not mean that a lessor's earlier-sometimes given the 
slowness of the legal system, much earlier-termination 
was not effective at the earlier date. Indeed, the obverse 
is the usual legal state when a court upholds a lessor's 
pre-lawsuit ending of the landlord-tenant relationship. It 
is the Talley assumption that when a lease is ended it is 
always merged in time with issuance of a final judicial 
determination upholding this status. In fact, this is often not 
so. In re Williams, 144 F .3d 544, 548--49 (7th Cir.l998); In 
the *894 Matter of Escondido West Travelodge, 52 B.R. 

376, 379 (S.D.Cal.l985). 28 Essentially, this difficulty in the 
Glenn type mortgage foreclosure analogy for leases is that it 
overlooks in jurisdictions such as Tennessee and Alabama the 
evolution of how leases and leasehold estates may be ended 
and does not recognize that the loss by a lessee of physical 
possession of the leased property is no longer necessary or 
required under state laws in all instances to end all lessee 
interests in the residential real property. 

(f) The Unsupported Extrapolation 

As telling for why it is a generalization not applicable to all 
lease-leasehold estate endings is that it is an extrapolation 
beyond what even Glenn and II U.S.C. § 1322(c)(l) 
encompass. Neither the Glenn developed rule for curing 
defaults with respect to residential realty securing a debt, nor 
the§ 1322(c)(l) version of the last point in a Chapter 13 case 
after which a debtor may no longer cure a mortgage default is 
fixed at the point where, post foreclosure sale a court order is 
needed to have the mortgagor taken off the sold property. As 
with many leasehold endings, the Glenn rule and§ 1322(c) 
(!) do not predicate the right to cure a mortgage default on 
the presence of the mortgagor on the residential real property, 

i.e., possession. 29 Having set forth what this Court sees as 
the major flaws in the Glenn mortgage foreclosure analogy 
rule for leaseholds, what is left for this part of this opinion is 
consideration of the last of the deconstruction methodologies: 
statutory and equitable post-termination relieffrom forfeiture 
of leaseholds. 

(3) The Antiforfeiture Sine Qua Non 

From a debtor-lessee's standpoint, the mortgage foreclosure 
analogy espoused in Talley, Yardley, Morgan, and courts 
adopting this type of rule to achieve assumability pushes the 
ending of the possessory interest arising under a lease to 
almost the farthest extreme. Because of this, some leases, 
though non-existent under state law, are considered not ended 
for § 365 assumption purposes. This transmogrification is 
sometimes coupled with the altering of what under state 
law are post-termination relief from forfeiture preconditions 
into the curing of a default. This is due to this method's 
conclusion that the lease is not ended. What it does is evades 
consideration of the second part of the Windmill Farms lease 
termination analysis which is whether the termination of the 
lease can be relieved under the jurisdiction's laws. 

Similar to Alabama's case law treatment of a tenant who 
may prevent forfeiture of a lease by tendering past due sums 
before the leasehold interest is ended, some states by statute 
and its equity courts' rulings have in limited circumstances 
granted post-termination relief from forfeiture of a leasehold. 
It is the existence of statutory and/or equitable relieffrom the 
ending of a lease and a tenant's possessory interest which is 
the linchpin ofhow some courts believe that a leasehold ended 
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under state law pre-bankruptcy is "unexpired" for§ 365(a) & 
(d) purposes. 

*895 One such case is Executive Square Office 
Building v. O'Connor and Associates, Inc., 19 B.R. 
143 (Bankr.N.D.Fia.I981). In Executive Square, the court 
determined that a commercial lease had been terminated 
under Florida law pre-bankruptcy. However, it concluded that 
if the termination of a lease may be reversible by a state's 
antiforfeiture statute or resort to similar equitable relief, the 
terminated lease may be assumed. Executive Square, 19 B .R. 
at 146. The court's words are: 

If extinguishment of lease interest 
is still subject to existing and 
available statutory grace proviso or 
right to resort to equity to prevent 
forfeiture or termination, there has 
not been any "ultimate or final 
termination" for purpose of analyzing 
whether Bankruptcy Court has initial 
jurisdiction, whether automatic stay is 
applicable, and whether provisions of 
statute authorizing trustee to assume 
and undertake to cure lease are 
applicable. 

Executive Square, 19 B.R. at 146. 

One should note that this language indicates use of these 
antiforfeiture relief bases as if the lease had not already been 
ended under Florida law which was not the fact situation in 
Executive Square. Then the Executive Square court holds that 
the Florida statutory anti forfeiture requirement of payment of 
accrued, unpaid rent within the time required had not been 
met by the lessee. This statute did not, therefore, allow the 
lessee relief from the ending of the lease. Next, the court 
looked at Florida's equity based relief from forfeiture of 
a leasehold, established that this law made as a condition 
precedent to relief the payment of rent arrearages, and 
recognized that absent such a payment no relief from a 
forfeiture is granted by Florida's courts irrespective of the 
equities that may exist. Executive Square, 19 B.R. at 148. 
Despite this understanding of Florida law, the Executive 
Square court goes on to hold that § 365 of the Bankruptcy 
Code, 11 U.S.C. § 365, allows what Florida treats as a pre-
condition to relief from the forfeiture of a leasehold to be 
merely the curing of a default making " ... an immediate 
cure of arrearage or a tender thereof ... no longer absolutely 

required provided 'adequate assurance' for the same is made 
in accordance with§ 365." Executive Square, 19 B.R. at 148. 

Although the court did not allow assumption in Executive 
Square by finding the debtor failed to demonstrate the ability 
to furnish adequate assurance of future performance under the 
lease, two of the bankruptcy court's dictum conclusions are 
the quintessence of how it reaches assumption of a leasehold 
interest ended under state law may be accomplished. They 
are its determination that the existence of the possibility, 
absent proof, of either statutory or equitable relief from 
the termination of a lease is sufficient to make the lease 
"unexpired" for § 365 assumption purposes and its treatment 
of Florida's pre-condition to the award of such anti forfeiture 
relief, payment of all rent arrears, as merely the curing 
of a default. This Executive Square methodology is how 
other courts have found a lease ended under state law pre-
bankruptcy "unexpired" for assumption under 11 U.S.C. § 
365. Some of the other federal courts in Florida following this 
Executive Square rationale for why a leasehold ended under 
state law remains unexpired for § 365 assumption are Ross 
v. Metropolitan Dade County (In re Ross), 142 B.R. 1013, 
1014-15 (S.D.Fla.1992), and In re Atkins, 237 B.R. 816, 818-
19 (Bankr.M.D.Fla.1999). 

What is being done in Executive Square, Ross, and Atkins 
is that no proof is required to show that the debtor-
tenant could come within what is required by Florida's case 
law developed equity relief *896 from an accomplished 
forfeiture. Executive Square Office Building v. O'Connor 
and Associates, Inc., 19 B.R. 143 (Bankr.N.D.Fia.1981); In 
re Ross, 142 B.R. 1013 (S.D.Fia.1992); In re Atkins, 237 
B.R. 816 (Bankr.M.D.Fia.1999). It is just the existence of 
Florida's courts having a body of case law allowing, on 
limited occasions, equitable relief from a terminated lease 
which is the justification for why the debtor's leasehold is 
"unexpired" under § 365. Nothing more of the debtor is 
necessitated. This conflicts with the fact that Florida's courts 
do not grant equitable relief from the forfeiture of a leasehold 
interest based on merely the potential that a lessee might meet 
the case law developed prerequisites. 

What is actually necessitated under Florida law post-
termination of a lease ended for nonpayment of rent is, 
at a minimum, payment of the rent arrears plus interest. 
When the basis is other than nonpayment of rent and fraud, 
accident and/or mistake are not involved, Florida's courts do 
not use their equity powers to avoid forfeitures. Rader v. 
Prather, 100 Fla. 591, 596-97, 130 So. 15, 17-18 (1930). The 
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Rader court cited Florida precedent for relief from a forfeited 
leasehold also evidences that Florida's precondition to relief 
from forfeiture for nonpayment of rent where the amount 
owed is not disputed is the lump sum tender of the amount of 
rent arrears plus more. The more is no less than interest on 
the arrears. 

Further analysis of Rader's facts indicates that the more may 
also require a finding of unjust enrichment of a landlord 
such as when a tenant makes valuable improvements and 
there is disproportionate harm to the tenant by loss of the 
improvement. Rader, 100 Fla. at 592-598, 130 So. at 16-
18. The Rader court additionally recognizes that a lessee's 
gross negligence and willful persistent violation of the lease's 
terms may be a bar to equitable relief from an ended leasehold 
estate. Rader, I 00 Fla. at 597-98, 130 So. at 18. A summary 
of Florida's equity based grant of relief from forfeiture of 
a leasehold estate is that it is not automatic even upon 
the tender of rental arrearages. Its requirements are also 
virtually identical to Alabama's. See III.(4) Relief or Not-
The Antiforfeiture Progression, supra. 

The point of the discussion of this Florida authority is that just 
the existence of equitable relieffrom forfeiture of a leasehold 
has not been the basis for the granting of such relief by its 
courts. They have required compliance with the pre-condition 
of payment of rent arrears plus, at a minimum, interest as a 
measure of the landlord's damages. Contrary to Florida's state 
courts' implementation of relief from forfeited leaseholds, 
Executive Square, Ross, Atkins and other courts following 
their methodology disregard the fact that the state law on 
relief from forfeiture treats such leaseholds as already having 
been ended and that the price for undoing the forfeiture is 
immediate payment of all rental arrearages plus the more 
factors. 

They also do not address whether Florida's post-termination 
forfeiture equity based relief is an interest separate and 
distinct from the no longer existent lease and estate conveyed. 
Further, these courts fail to point out why each treats meeting 
the conditions to relief from the accomplished ending of a 
leasehold estate no different under bankruptcy law than that 
for complying with what is available to a mortgagor before 

the point of loss of all interests in the liened realty. 30 That is, 
*897 why is getting back what is already lost under Florida's 

law, a lease, treated as merely the curing of a default which is 
the same as that required for preventing the loss of mortgaged 
realty? 

The antiforfeiture equitable remedy is a way to get back 
interests in leased real property which is the whole or a 
part of the realty for less than all time. It is a limited 
remedy exercisable only after the ending of all one's interests 
in the real property. Yet, Executive Square, Ross, Atkins, 
and their methodology followers treat relief from pre-
bankruptcy ended residential leasehold interests different 
from and inconsistent with Florida's statutory redemption 
which inherently requires that a mortgagor have retained 

an interest in the realty. 31 Why this disparate treatment is 
accorded leased and not mortgaged realty interests is not 
discussed by these courts. 

Combined with these problems, Ross relied in reaching its 
"unexpired" conclusion on Talley's In re Glenn mortgage 
foreclosure analogy, Ross, 142 B.R. at 1015, and a 
misinterpretation of the second part of the In re Windmill 
Farms, Inc., 841 F.2d 1467 (9th Cir.1988), procedure for 
determining whether the forfeiture of a lease could be 
reversed. The same is true for Atkins. Although Atkins cites 
Glenn, it does not mention Windmill Farms. Its reliance on 
the misinterpretation of Windmill Farms is via its citation to 
that portion of Ross which misapplies the second part of the 
Windmill Farms 'two part method to ascertain if a lease is 
expired. See Atkins, 237 B.R. at 819. 

The Ross court and the Atkins court by reliance on Ross, 
read the second prong of the two part analysis that seeks 
to determine assumability of a lease by finding" ... whether 
the termination could have been reversed under a state 
antiforfeiture provision or other applicable state law," In re 
Windmill Farms, Inc., 841 F.2d at 1472, as meaning that all 
that need be found is a state law which may or may not grant 
relieffrom the forfeiture of a lease. Supposedly, no proofthat 
the tenant meets the state law standard is needed. 

A close review of Windmill Farms dispatches this Ross-
Atkins reading. It also highlights the error in the identical 
position taken in Executive Square. First, the Windmill Farms 
court sets forth while discussing the trustee's ability to assume 
the lease at issue that "[i]f so [entitled to *898 relief from 
forfeiture under California's law], the trustee's assumption of 
the lease would be proper." The Ninth Circuit panel wrote 
further that: 

This second step in the analysis "permits the [trustee] 
the same opportunities to avoid forfeiture of a lease ... 
that it would have received under state law absent the 
bankruptcy proceedings." [See City of Valdez v. Waterkist 
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Corp. (In re Waterkist Corp.), 775 F.2d 1089, 1091 (9th 
Cir.l985)] (citing Butner v. United States, 440 U.S. 48, 
55,99 S.Ct. 914,918,59 L.Ed.2d 136 (1979)). On remand 
the bankruptcy court should determine whether the lease, 
if validly terminated by Vanderpark, could have been 
saved from forfeiture by application of California Code of 
Civil Procedure section 1179, or any other antiforfeiture 
provision of California law. 

In re Windmill Farms, Inc., 841 F.2d at 1472 (emphasis 
added). 

The Ninth Circuit sent back the Windmill Farms case to the 
lower court to make a determination that the factors mandated 
for relief from a lease's forfeiture by California's anti forfeiture 
remedies could, in fact, be met by the trustee. This is precisely 
what Ross and Atkins do not require. It is also what the 
Executive Square analysis, which both Ross and Atkins rely 
on, does not mandate. Yet, Windmill Farms evidences the 
necessity of compliance with a state's laws for relief from 
forfeiture. This is made plainer by reference to the prior 
case in which the two part test for lease assumptions was 
first detailed by the Ninth Circuit, City of Valdez, Alaska 
v. Waterkist Corp. (In re Waterkist), 775 F.2d 1089, 1091 
(9th Cir.1985). The Waterkist opinion not only contains that 
for a lease to be assumed one " ... must determine whether 
the termination could have been reversed ... "-not might 
have been, but also refers for this proposition to the cases of 
In re Burke, 76 F.Supp. 5, 8 (S.D.Cal.1948); and Hazen v. 
Hospitality Associates (In re Hospitality Associates), 6 B.R. 
778, 780 (Bankr.D.Or.1980). 

A review of Burke discloses terms of the grant of relief 
from forfeiture in a Bankruptcy Act case under a California 
statute that required payment of unpaid rent arrears plus a 
finding of hardship. The payment of rent was done plus 
an undisputed finding of hardship was made by the lower 
court. In re Burke, 76 F.Supp. at 8. The same is shown by 
a relied upon Bankruptcy Code case, Hospitality Associates. 
The Hospitality Associates court set forth the Oregon standard 
for relief from forfeiture for failure to pay rent: 

Relief from the forfeiture of a lease 
for failure of the lessees to pay 
an installment of rent within the 
time stipulated in the lease has 
been granted in Oregon in limited 
circumstances on the basis of accident 
or mistake in Caine [v. Powell, 
185 Or. 322, 202 P.2d 931 (1949)], 

supra, or for excusable neglect in 
Moore [v. Richfield Oil Corp., 233 
Or. 39, 377 P.2d 32 (1962)], supra. 
Relief on the basis of the affirmative 
defense of estoppel was recognized 
in Washington Square [v. First Lady 
Beauty Salons, 43 Or.App. 269, 
602 P.2d 1083 (1979)], supra, and 
although tender of the delinquent 
rental payments is a necessary 
concomitant to obtaining relief, such 
tender is not a basis for equitable 
defense absent other equitable basis 
for relief such as fraud, mistake or 
estoppel. 

Hospitality Associates, 6 B.R. at 782 (emphasis added) 
(citing Fry v. D.H Overmyer Co., Inc., 525 P.2d 140, 150, 
269 Or. 281, 303-04 (1974)). One should also take note 

that Oregon law, as that of California *899 in Burke, 32 

calls for meeting the precondition of tender of payment 
plus more. Under the California statute, the "plus more" 
was a finding of hardship. In Oregon, the "plus more" 
includes accident, mistake, excusable neglect, or estoppel. 
The court in Hospitality Associates concluded that the record 
in the case did not support a finding of fraud, mistake, 
estoppel, excusable negligence or accident for relief from 
the pre-bankruptcy termination of the lease. In re Hospitality 
Associates, 6 B.R. at 782. In other words, the bankruptcy 
court looked for proof sufficient under Oregon's equitable 
relief from forfeiture laws to demonstrate that the debtor-
lessee was entitled to such equitable relief, did not find a "plus 
more" factor, and, as a result, the lease was not assumable 
under II U.S.C. § 365. 

The gist of this discussion ofbut a few of the cases employing 
the mere existence of either statutory or equitable relief 
from an accomplished pre-bankruptcy forfeiture without 
compliance with the state law founded requirements for 
such relief is that more is required in many states and by 
the national law on bankruptcy. Why this is so is that not 
following what state law requires for relief from the ending 
of a leasehold interest expands in some jurisdictions what 
Butner and its successor, following opinions demand for 
finding property a debtor possessed-in these instances a 
lease and leasehold estate-and whether it is "property of the 
estate" under 11 U.S.C. § 541. Again, this failure to comply 
with the Butner, et a/. methodology causes inclusion within 
"property of the estate" interests which ceased to exist under 
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state law as of the bankruptcy demarcation date and time. The 
failure arises from lack of consideration for how state law 
treats either or both, if they exist in a jurisdiction, a statutory 
or equity based antiforfeiture remedy for relief from a pre-
bankruptcy accomplished ending of a lease-leasehold estate. 

Under Alabama's laws, there are no statutory or case law 
authorities which treat its post-termination equitable relief as 
an interest comprising even a portion of lease or leasehold 
estate. This relegates this equitable remedy to a separate and 
distinct interest includible as property of the estate, but not 
as a lease. Cf. Wilson v. Bill Barry Enterprises, Inc., 822 
F.2d 859, 861 (9th Cir.l987). It is to be treated comparable 
to how the Eleventh Circuit has dealt with Alabama's post-
foreclosure sale, one year statutory right of redemption in 
Commercial Federal Mtg. Corp. v. Smith (In re Smith). 85 
F .3d 1555 (lith Cir.l996), as a property interest within II 
U.S.C. § 54l(a)'s property of the estate. However and just 
like Alabama's statutory redemption post-foreclosure, this 
equitable antiforfeiture remedy may not be modified via 
II U.S.C. § 365(b)'s cure provision after a lease/leasehold 
estate has been ended pre-bankruptcy under state Jaw. Rather, 
performance is to be in accord with Alabama's requirements 
of tender plus the more factors. 

(4) The Residual of the Litany 

(a) No Writ of Restitution or Other Final Order 

As another part of their justifications for why the leases in 
question are assumable, *900 Moore and Daniels have a 
litany of other reasons, some legal, some not. One warranting 
supplemental comments is that a lease may not be ended 
in Alabama before entry of a writ of restitution or other 
court order. Although the discussion of lease terminations 
under Alabama's laws dispatches any debate over whether 
a lease may be earlier terminated by the giving of either a 
contractually allowed notice of termination or the statutory 
one, Daniels and Moore have paraphrased the legal support 
proffered in Morgan and argue that Alabama does not allow 
termination of a lease until execution of a writ of restitution in 
an unlawful detainer suit. This Morgan postulated argument 
is partially founded on a comparison to Louisiana Jaw as 
interpreted by the United States Court of Appeals for the 
Fifth Circuit in In re Fontainebleau Hotel, 515 F .2d 913 (5th 
Cir.l97 5), and the contention that Louisiana law on lease 
terminations for nonpayment of rent is identical to Alabama's. 
As a result, it is urged that the same reasoning the Fifth 

Circuit utilized in Fontainebleau Hotel for why leases are 
not extinguishable until entry of a court order terminating a 
lease of nonresidential real property is applicable to Alabama 
terminations of leases of residential real property. 

There are several reasons why this is not the case. Foremost in 
authority is the previously discussed Alabama statutory and 
case Jaw to the contrary. Second, the Fontainebleau Hotel 
court expressly held that the lease it was considering had, as a 
matter of Louisiana law, not been terminated pre-bankruptcy. 
Fontainebleau Hotel, 515 F.2d at 914. This is precisely the 
opposite of the facts and law involving Moore and Daniels. 

[18] Another poignant factor for why the law of Alabama 
is contrary to that contended by Moore and Daniels is 
that Alabama's statutes governing lease terminations clearly 
recognize the lessor's re-entry or obtaining possession short of 
use of judicial proceedings. Ala. Code§ 35-9-6 (199l)'s form 
notice of termination contains a demand that the lessee "quit 
and deliver up" the leased premises within the time stated in 
the notice. This statutory provision therefore contemplates a 
voluntary surrender of the leased premises without redress to 
an unlawful detainer or other legal proceeding to retake the 
leased property. Also, Alabama's courts have upheld the self 
help right of a landlord to, so long as done peacefully, re-enter 
or take back the leased premises where the contract grants 
a right of re-entry. Moriarty, 435 So.2d at 36-37; Princess 
Amusement Co., 174 Ala. at 342, 56 So. at 980. These 
recognized means for retaking of leased premises following 
termination of a lease evidence that under Alabama's laws no 
final judgment or writ of restitution in an unlawful detainer 
or similar court proceeding is required for either a landlord's 
ending of a lease or retaking of possession of the leased 
property. 

[19] A further difficulty with the proposition that in 
Alabama a lease is not terminated and the possessory rights 
thereunder ended until either entry or execution of a writ of 
restitution or similar order is revealed by consideration of the 
precondition to commencement of an unlawful detainer suit. 
Alabama Code § 6-6-31 O's language is: 

For the purposes of this article, the following terms shall 
have the meanings respectively ascribed to them by this 
section: 

****** 

(2) UNLAWFUL DETAINER. Where one who has 
lawfully entered into possession of lands as tenant fails 
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or refuses, after the termination of the possessory *901 
interest of the tenant, to deliver possession of the premises 
to anyone lawfully entitled or his or her agent or attorney. 

Ala .Code § 6-6- 310 (1996) (emphasis added). As a 
precondition to the bringing of an unlawful detainer suit, 
this statute expressly requires that the lease and a tenant's 
possessory rights under the lease be already ended. Alabama's 
courts have found no difficulty interpreting this section 
and its identical predecessor provisions in this way. See, 
e.g., Kennamer Shopping Center, 571 So.2d at 300; Speer 
v. Smoot, 156 Ala. 456, 457, 47 So. 256 (1908); Ross 
v. Gray Eagle Coal Co., 155 Ala. 250, 46 So. 564, 565 
(1908); Myles, 226 Ala. at 50, 145 So. at 314. Thus, the 
unequivocal requirement of Ala.Code § 6-6- 310 (1996) of 
prior termination of a lease before bringing an unlawful 
detainer action reveals the invalidity of the Moore-Daniels 
argument that a lease may not be ended by a properly 
given notice of termination under a contract's terms or by 
Alabama's statutory methods. Rather, the antithesis is the law 
of Alabama. 

(b) Policy-Reorganization vs. Others 

By citation to case law on which they rely, Daniels and Moore 
make yet one more argument in support of their espoused 
belief regarding the existence of a lease on each's filing of 
bankruptcy. It is predicated on the asserted reorganization 
policy underlying a Chapter 13 bankruptcy case, and it, too, 
relies on an analogy to the decision in In re Fontainebleau 
Hotel Corp., 515 F.2d 913 (5th Cir.l975), which involved 
a sublease of a hotel property by a Chapter X debtor under 
the Bankruptcy Act of 1898, as amended. The policy basis 
asserted by Daniels's and Moore's bankruptcy case law 
authorities is that Chapter 13 is designed to allow debtors 
a fresh start while paying some or all of his/her debts . This 
case law recognizes that most Chapter 13 cases involve 
fewer creditors and smaller debts than reorganizations under 
Chapter 11 of the Bankruptcy Code or similar restructuring of 
debts under Chapters X and XI of the Bankruptcy Act. Based 
on the contended identity of policy considerations, equality 
of importance of these issues between Chapter 13 cases and 
the reorganization goals of the lineal predecessor provisions 
to Chapter 11, Chapters X and XI of the Bankruptcy Act, 
Daniels, Moore, and one of their cited authority, Morgan, 
point to Fontainebleau Hotel as support for the proposition 
that even if a lease was terminated before a debtor's filing of 
bankruptcy, it remains assumable. Knowing why this policy 

based, Fontainebleau Hotel analogy argument is incorrect 
necessitates review of the progenitors on which its holding 
rests and analysis of the facts of Fontainebleau Hotel. 

First, the perimeters of Fontainebleau Hotel. It involved 
the asserted ending of Fontainebleau Hotel Corporation's 
sublease for a hotel in New Orleans, Louisiana. The reason 
given for termination was a default in payment of rent. 
The sublease provided for termination for nonpayment of 
rent by giving five days notice of intention to terminate. 
The agreement made termination effective on the running of 
the five day period. On July 24, 1974, the sublessor gave 
notice of default and termination to Fontainebleau Hotel 
Corporation. On August 1, 1974, following expiration of the 
five day notice period, Fontainebleau Hotel Corporation filed 
its bankruptcy petition under Chapter X of the Bankruptcy 
Act. Fontainebleau Hotel, 515 F.2d at 914. In value, the 
sublease was substantially all, if not all, of Fontainebleau 
Hotel Corporation's assets and its sole source of revenue. 
Loss of the sublease meant the elimination of any ability to 
reorganize as an operating business under *902 Chapter X. 
Given this background, the Fifth Circuit upheld the lower 
court's (i) determination that the sublease was a property 
interest which passed to the Chapter X trustee and was an 
asset utilizable as part of a Chapter X restructuring and (ii) 
refusal to declare the sublease forfeited. The affirmance of the 
lower court's actions was premised on two factors . 

The court's initial consideration was whether the sublease had 
been terminated before the Chapter X case was filed. Only if it 
found the sublease had not been ended pre-bankruptcy did the 
Fifth Circuit's panel need to consider whether the lower court 
was right in not allowing termination of the sublease. Why 
it first ruled on the termination issue is important to bear in 
mind in the context of this Daniels- Moore matter: it need not 
have considered the post-petition termination/forfeiture issue 
if the lease had been ended pre-bankruptcy. 

The Fontainebleau Hotel opinion's wording is explicit 
regarding the reason why, despite a contract provision to 
the contrary, the sublease had not been terminated pre-
bankruptcy: 

We are unable to agree with this 
contention [that the sublease had 
terminated prior to filing of the 
bankruptcy]. The law of Louisiana 
requires legal proceedings against a 
delinquent lessee and a judgment of 
the proper court before possession may 
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be obtained. This cancellation of the 
lease for nonpayment of rent is not 
effective until a court has ordered 
termination and granted possession. 
See Edwards v. Standard Oil Co. 
of Louisiana, 175 La. 720, 144 So. 
430 (1932); LeMoine v. Devillier, 
La.App., 3 Cir., 189 So.2d 694 (1966); 
Louisiana Materials Co. v. Cronvich, 
La.App., 4 Cir., 236 So.2d 510 (1970). 
No judicial proceedings having been 
instituted in this case prior to the 
filing of the petition for corporate 
reorganization, the trustee succeeded 
to the possession of the debtor upon his 
appointment by the district court. 

Fontainebleau Hotel, 515 F.2d at 914 (emphasis supplied). 

In other words, and regardless of whether this Court believes 
the Fifth Circuit's holding was a correct one under Louisiana's 
laws, the Fifth Circuit panel held that the laws of Louisiana 
in 1974 did not permit termination of a lease for nonpayment 
of rent without a court order to that effect. This being the 
Fifth Circuit panel's holding on Louisiana law, Fontainebleau 
Hotel Corporation's sublease of the hotel property had not 
been ended pre-bankruptcy. This is the opposite of what is 
represented by Daniels and Moore and authorities cited by 
them regarding whether Fontainebleau Hotel Corporation's 
sublease had been terminated pre-bankruptcy. For this reason, 
the argument and the cases cited which use Fontainebleau 
Hotel as support for a pre-bankruptcy terminated lease being 
assumable under the Bankruptcy Code has a foundation 
based on an erroneous view of the holding in Fontainebleau 
Hotel. This, however, is not the only rationale for why the 
policy based argument of Daniels and Moore founded on 
Fontainebleau Hotel does not lend support for assumption 
of leases which have been ended before the filing of a 
bankruptcy case. 

The other logic of a bankruptcy policy regarding debt 
repayment given in Fontainebleau Hotel as the basis for 
not allowing the post-bankruptcy termination/forfeiture of 
its hotel sublease does not exist in the Chapter 13 case of 
either Daniels or that of Moore. Understanding why requires 
retrogression to the 1946 decision of the Supreme Court of the 
United States in *903 Smith v. Hoboken R.R. Warehouse & 
S.S. Connect. Co., 328 U.S. 123, 66 S.Ct. 947, 90 L.Ed. 1123 
(1946), and the other, later decisions of Courts of Appeals 
of the United States adopting the Hoboken Railroad court's 

holding's rationale in whole or in part, In the Matter of 
Fleetwood Motel Corp., 335 F.2d 857 (3d Cir.l964); Weaver 
v. Hutson, 459 F.2d 741 (4th Cir.l972); In the Matter of 
Queens Boulevard Wine & Liquor C01p. v. Blum, 503 F.2d 
202 (2d Cir.1974). 

Unlike§ 365(e) of the Bankruptcy Code, 11 U.S.C. § 365(e) 
(2002), which makes bankruptcy and insolvency clauses in 

contracts unenforceable in a bankruptcy case, 33 § 70b of the 
Bankruptcy Act, formerly 11 U.S.C. § llO(b) (reproduced in 
A Collier on Bankruptcy, App.Pt. 3-73-74 (15th ed.l996)), 
called for enforcement in a bankruptcy case of 

... an express covenant that an assignment by operation of 
law or the bankruptcy of a specified party thereto or of 
either party shall terminate the lease or give the other party 
an election to terminate the same .... 
Finn v. Meighan, 325 U.S. 300, 65 S.Ct. 1147, 89 L.Ed. 
1624 ( 1945). The same sorts of bankruptcy/insolvency 
provisions in leases were also enforced in receiverships 
and insolvency instances outside bankruptcy. See, e.g., 
Model Dairy Co. v. Fa/tis-Fischer, Inc., 67 F.2d 704, 
705-06 (2d Cir.1933). Within a year of its Finn holding 
that the § 70b bankruptcy/insolvency clause provision was 
applicable in Chapter X reorganization cases, the Supreme 
Court in Smith v. Hoboken R.R. determined that such a 
lease provision should not be enforced. Hoboken Railroad, 
328 U.S. 123, 66 S.Ct. 947. 

Hoboken Railroad involved the termination of a 99 year 
lease of a terminal switching railroad. Note should be 
taken of the fact that Hoboken Railroad entailed the post-
bankruptcy termination of a lease under a bankruptcy/ 
insolvency provision of the lease. Of necessity, this means 
the lease was property which passed to the trustee under § 
70a(5) of the Bankruptcy Act, formerly 11 U.S.C. § 11 O(a)(5) 
(reproduced in A Collier on Bankruptcy, App.Pt. 3-72 (15th 
ed.1996)), on the commencement of Hoboken Railroad's 
bankruptcy. 

The Supreme Court's (i) reversing of the Court of Appeal's 
ruling allowing the lessor to terminate the lease, and 
(ii) refusing to allow termination of the lease under the 
bankruptcy/insolvency clause was predicated on (1) the lease 
not being terminable by the lower courts because such 
an action required approval by the governmental agency 
with primary responsibility over railroads, the Interstate 
Commerce Commission ("ICC"), (2) the "public interest, 
as distinguished from private [which] bulks large in the 
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problem, the solution [which] is largely a function of the 
legislative and administrative agencies of government ... ", (3) 
the railroad's reorganization being the primary responsibility 
of the Interstate Commerce Commission " ... subject to a 
degree of participation by the [bankruptcy] court", (4) the 
termination/forfeiture depriving the reorganizing debtor of all 
of its railroad properties, and (5) the termination/forfeiture of 
the lease in a bankruptcy case in advance of consideration of 
such a termination by the Interstate Commerce Commission 
interfering with the functions granted to the ICC under § 77 
of the Bankruptcy Act, i.e., primary entrustment ofthe nature 
of the plan of reorganization to the *904 ICC. See Hoboken 
Railroad, 328 U.S. at 130-33, 66 S.Ct. at 951- 53. 

The Supreme Court noted that the lease held by Hoboken 
Railroad's trustee could not be terminated under the Interstate 
Commerce Act without prior ICC approval. This is where 
the public interest arises: the ICC in formulating a plan that 
would comport with the bankruptcy law requirements of 
one which is " .. . fair and equitable and feasible ... " must 
also present one which would be " ... compatible with the 
public interest" of the ICC development and maintenance of 
an adequate transportation system. Hoboken Railroad, 328 
U.S . at 131 , 66 S.Ct. at 952. The "public interest" referred 
to was that of a national railroad system and whether the 
railroad terminal switching operations subject to the lease 
should be kept in force and by which entity, the debtor or 
some other entity, should such operations be continued. It 
was not the bankruptcy related interests of the reorganizing 
debtor or its creditors. Most specifically revealed in Hoboken 
Railroad is that the public interest was not one arising from 
the Bankruptcy Act or any related bankruptcy Jaws! Hoboken 
Railroad, 328 U.S. at I 3 I, 66 S.Ct. at 952 (stating: "The 
Commission in preparation of the plan is guided not only 
by the requirements that the plan be fair and equitable and 
feasible. It is also charged with the duty of preparing a 
plan that 'will be compatible with the public interest.' § 
77(d). Whether a leased line should continue to be operated 
by the lessee or should revert to the system of the lessor 
may present large questions bearing on the development 
by the Commission of an adequate transportation system. 
Interstate Commerce Act § 1. "); see also In the Matter of D. H. 
Overmyer Co., Inc., 5 I 0 F.2d 329, 332 (2d Cir. I 975). 

The Hoboken Railroad holding may be summarized as 
preventing a post-bankruptcy termination of a lease when an 
important national interest (adequate transportation facilities) 
is involved, the leased property is property without which a 
reorganization is not obtainable and where a termination of a 

lease under the bankruptcy statute would frustrate the goals 
and purposes of the statute giving primary responsibility for 
such a determination to another governmental entity, the ICC. 
By far the most important fact of Hoboken Railroad is that 
its holding was premised on the railroad switching lease not 
having been ended, or terminated before Hoboken Railroad's 
bankruptcy case was filed. This is the exact opposite of what 
happened with the Daniels lease and the Moore lease. 

Just shy of thirty years after the Hoboken Railroad decision, 
the Third Circuit in In the Matter of Fleetwood Motel 
Corp., 335 F.2d 857 (3d Cir.l964), utilized the Hoboken 
Railroad holding in refusing to allow the post-bankruptcy 
termination of a lease involving what was initially vacant land 
located in Atlantic City, New Jersey, on which the debtor 
had constructed a motel at a cost of over $1,274,000.00, 
with a book value, exclusive of the land, of approximately 
$1,400,000.00. Fleetwood Motel, 335 F.2d at 860. The basis 
on which the lessor sought termination of the lease was 
nonpayment of rent. Under the lease termination provisions, 
the ending of the lease would have resulted in the land plus 
all improvements going to the lessor. In this instance, the 
lessor would receive back the leasehold property with a very 
significant increase in its value. The leased property plus 
improvements were the sole assets of the debtor and its only 
sources of revenue. 

To finance, in part, the construction of the motel, Fleetwood 
made a public offering of stock and debentures which in the 
aggregate exceeded $570,000.00. Fleetwood *905 Motel, 
335 F.2d at 860. A party which had significant statutory 
involvement regarding the Chapter X plan in Fleetwood 
Motel was the Securities and Exchange Commission. 
Fleetwood was given notice of termination for nonpayment 
of rent on September 17, 1960, which under the lease was 
to be effective fifteen days later. Ten days after this notice, 
September 27, 1960, Fleetwood's Chapter X case was filed. 
Fleetwood Motel, 335 F.2d at 861. This lease also contained 
a bankruptcy/insolvency clause providing for termination of 
the lease on the occurrence of the filing of a bankruptcy case 
by or against Fleetwood or in the event of its insolvency. 

In reliance on Hoboken Railroad and in a case with strikingly 
similar facts, the Third Circuit denied the lessor's use of 
the bankruptcy/insolvency clause to terminate the lease 

post-bankruptcy. 34 Similar to what occurred in Hoboken 
Railroad, the Third Circuit rested its holding on (I) the 
public interest of the shareholders and debenture holders 
represented by a governmental agency with responsibilities 
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regarding a reorganization plan, the SEC, involving another 
federal statute, the Securities Exchange Act of 1934, giving 
primary governance of such securities matters to the SEC, 
(2) the leased property plus improvements being the only 
asset of and the sole source of revenues for the debtor 
and, therefore, involving a case where reorganization was 
impossible without the leased property, (3) the determination 
that New Jersey law would not allow a forfeiture, e.g., the 
ending by termination, of the lease under the facts, and (4) 
the allowance of forfeiture resulting in a windfall to the 
lessor which would be unconscionable. See Fleetwood Motel, 
335 F.2d 857 (3rd Cir.l964). As with Hoboken Railroad, 
the court viewed a public interest to be involved and that 
interest was not that of the debtor or its trade creditors 
involved in the bankruptcy case. More straightforwardly, it 
was not any public policy inherent in the bankruptcy laws. 
Rather, it was as in Hoboken Railroad a different type of 
"public interest" which was the basis for the Fleetwood 
Motel holding. It involved giving deference to and not 
precluding the governmental agency with reorganization plan 
input responsibilities along with compliance with its duties 
under federal securities laws. It also involved the critical and 
only asset upon which a business reorganization could be 
accomplished. Just as relevant is that Fleetwood Motel was 
a dispute over post-bankruptcy termination of the lease in 
question. Once, again, this is not the lease termination status 
of the Moore-Daniels disputes. 

Two other decisions on the United States Court of Appeals 
level which did not enforce insolvency/bankruptcy clauses 
followed Fleetwood Motel and preceded Fontainebleau 
Hotel: Weaver v. Hutson, 459 F.2d 741 (4th Cir. l972) and 
Queens Blvd. Wine & Liquor Corp. v. Blum, 503 F .2d 202 (2d 
Cir.l974). 

Both Weaver and Queens Boulevard have common features 
to those used in Hoboken Railroad, Fleetwood Motel, 
and Fontainebleau Hotel to justify not terminating the 
respective leases at issue. One is that the Weaver and 
Queens Boulevard lessors sought to end the leases under 
a bankruptcy/insolvency clause. Weaver, 459 F.2d at 743; 
Queens Boulevard, 503 F.2d 202. The property leased in 
Weaver *906 was a motel built by the lessee on land 
of the lessor at a construction cost of well over one 
million dollars and the aggregate value of the land, motel, 
fixtures, equipment, and furniture of approximately two 
million dollars. It comprised the overwhelming value of the 
bankruptcy estate and was the sole source of income. In 
Queens Boulevard, the leased property was the sole liquor 

store location of the debtor without which it had no place to 
operate its liquor sales business and absent the location no 
source of generating operating income. Thus, both Weaver 
and Queens Boulevard were instances where a single property 
was leased which was in value and for revenue generation 
the asset without which no plan of business reorganization 
was possible. Weaver, as Fleetwood Motel, was a case 
where termination of the lease resulted in return of leased 
property to the lessor with well over one million dollars in 
improvements which both the Weaver and Fleetwood Motel 
courts viewed as unconscionable and inequitable. Weaver, 
459 F.2d 741; Fleetwood Motel, 335 F.2d 857. Each of the 
courts in Weaver and Queens Boulevard determined that 
absent the only property upon which reorganization could be 
achieved that termination of the leaseholds post-bankruptcy 
would, as stated in Weaver, emasculate the reorganization 
process or, as concluded in Queens Boulevard, would be 
inimical to the reorganization process . Weaver, 459 F.2d 
741; Queens Boulevard, 503 F.2d 202. One further identity 
exists between Weaver and Queens Boulevard: both courts 
determined that the lessor had waived and/or was estopped 
from utilizing the pre-petition breaches asserted as a basis 
for ending the respective leases. Weaver, 459 F.2d 741 ; 
Queens Boulevard, 503 F .2d 202. The result is that each court 
actually held that an asserted pre-bankruptcy termination of 
the leases in question did not occur based on application 
of the laws of the applicable states regarding forfeitures. 

Therefore, Weaver and Queens Boulevard 35 follow the 
consistent requirement forming the basis for the holdings in 
Hoboken Railroad and Fleetwood Motel-which was later 
followed in Fontainebleau Hotel-that no lease termination 
occurred before the bankruptcy case was filed . 

For purposes of these Daniels-Moore-Farrington Apartments 
matters, the Hoboken Railroad-Fleetwood Motel-Weaver-
Queens Boulevard-Fontainebleau Hotel case law support 
for not allowing termination of a lease have a constancy of 
factors which do not exist in either the Daniels case or that 
of Moore. First, they involved whether a lease should be 
allowed to be terminated post-bankruptcy. Such is *907 not 
the state of affairs in these matters. Second, each involved 
the only property of sufficient value and the only source from 
which income could be obtained to be able to reorganize. 
Once more, Daniels and Moore had leases for property 
constituting their residence which has no intrinsic value in 
the sense that it is a business asset from which income is 
generated. Since this case does not involve any determination 
of Daniels's or Moore's continued entitlement to HUD rental 
subsidies, no argument regarding the loss of such a subsidy 
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exists in these cases for stay relief regarding their formerly 
leased premises. As significant as these are, the fact that 
the only creditor in Daniels's case is Farrington Apartments 
and Moore's Chapter 13 Plan provides for payment for 
only unsecured debt which is overwhelmingly comprised of 
the Farrington Apartments obligation. Third, and with the 
exception of Fontainebleau Hotel and Queens Boulevard, 
the public interest factor required by the Hoboken Railroad 
analysis which was present in other of the Hoboken Railroad 
progeny was something more than the reorganization aspects 
of a bankruptcy and payment of creditors. This, too, is absent 
in the Daniels and Moore cases. 

Although it is evident that Fontainebleau Hotel and Queens 
Boulevard expanded the Supreme Court's Hoboken Railroad 
holding by eliminating its nonbankruptcy related public 
interest finding, these courts' avoidance of this aspect 
of Hoboken Railroad and the Bankruptcy Act's specific 
recognition of insolvency/bankruptcy clauses was grounded 
in material part on the use of general equity powers of a 
federal court. This the Second Circuit admits in its later 
Overmyer opinion. D.H. Overmyer Co., Inc., 510 F.2d at 332. 

As for the Fifth Circuit, Fontainebleau Hotel, 515 F.2d at 914, 
has this language: 

It is within the equity power of the 
district court, under the circumstances 
here, to decline [post-bankruptcy] 
forfeiture of the lease ... 

The Fontainebleau Hotel opinion also evidences the Fifth 
Circuit's reliance on Queens Boulevard by adopting its 
expansion of Hoboken Railroad without complying with the 
type of public interest the Hoboken Railroad court found as 
an important basis for its holding. Fontainebleau Hotel, 515 
F.2d at 914-15. 

To the extent that the holdings in Fontainebleau Hotel and 
Queens Boulevard used federal equity principles to avoid 
a provision of the Bankruptcy Act regarding insolvency/ 
bankruptcy clauses, this legal basis is precisely what Butner 
was about and was rejected by the Supreme Court within a 
few short years after the Fontainebleau Hotel and Queens 
Boulevard decisions. The Supreme Court set forth in Butner v. 
U.S., 440 U.S. 48, 56, 99 S.Ct. 914, 918, 59 L.Ed.2d 136, 142 
(1979), that " ... undefined considerations of equity provide 
no basis for adoption of a uniform rule affording mortgagees 
an automatic interest in the rents as soon as the mortgagor is 
declared bankrupt." Thus, whatever vitality as legal precedent 

Fontainebleau Hotel and Queens Boulevard may have had 
before Butner, it lost it for its use of such equity powers by a 
federal court to overcome what a national law of bankruptcy 
necessitates. 

Lastly for the Fontainebleau Hotel reorganization based 
policy arguments and with the enactment of the Bankruptcy 
Code, 11 U.S.C. §§ 101 et seq., the enforceability of 
insolvency/bankruptcy clauses as had been mandated by § 
70(b) of the Bankruptcy Act was eliminated by§ 365(b)(2) 
(A) of the Bankruptcy Code, 11 U.S.C. § 365(b)(2)(A). All 
of these reasons are sufficient for why Fontainebleau Hotel 
and its predecessor authority are *908 inapplicable in a 
nonbusiness Chapter 13 case such as that of Daniels and of 
Moore. Accordingly, this Court rejects each as a defense to 
Farrington Apartments's request for relief from the automatic 
stay imposed under § 362(a) of the Bankruptcy Code, 11 
U.S.C. § 362(a). 

VI. The Reconstruction-A.K.A. §54!, 
not§ 365, Controls Property of the Estate 

Just as interests in real property are diverse and range from fee 
simple to life estates, to remainder and reversionary interests, 
to leaseholds, licenses, and a multitude of others constituting 
less than the whole, divergent approaches exist with respect 
to analyzing and deciding matters involving bankruptcy laws. 
Some may be determined solely by reference to what may be 
considered the whole, that is by reference to only the national 
law of bankruptcy. By way of contrast, others must be decided 
by application of a part of one body of law, state law, with 
the national one. For those where the breakup of the legal 
analysis is into parts composed of application of state law with 
federal law, sometimes the state law founded determination 
on which a federal law based decision is predicated forms a 
seamless union for resolution of the legal issue. Other times, 
the utilization of one to make a decision under the other is 
less than harmonious. This memorandum opinion contains 
this Court's foray into which of the divergent positions of 
federal courts is the proper application of state law with 
bankruptcy law governing lessor requests for modification of 
the automatic stay under§ 362(a) of the Bankruptcy Code, 11 
U.S.C. § 362(a), and lessee defenses premised on the argued 
assumability of allegedly unexpired leases under § 365(a) & 
(d)(2) of the Bankruptcy Code, 11 U.S.C. § 365(a) & (d)(2). 
The common thread in each is that the asserted unexpired 
lease is a pre-bankruptcy terminated lease of residential real 
property. 
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A review of the decisions of courts which have considered 
whether a residential lease of real property terminated prior 
to a debtor filing his or her bankruptcy petition under 
Chapter 13 of the Bankruptcy Code, II U.S.C. § 1301 et 
seq., is unexpired reveals that they frequently are decided 
in the context of either modification of the automatic stay 
and/or the assumption of an asserted executory contract or 
unexpired lease. See In re Williams, 144 F.3d 544 (7th 
Cir.1998); Robinson v. Chicago Housing Authority (In re 
Robinson), 54 F.3d 316 (7th Cir.l995); Ross v. Metropolitan 
Dade County (In re Ros~), 142 B.R. 1013 (S.D.Fla.l992); 
In re Atkins, 237 B.R. 816 (Bankr.M.D.Fla.l999); In 
re DiCamillo, 206 B.R. 64 (Bankr.D.N.J.1997); In re 
Mims, 195 B.R. 472 (Bankr.W.D.Okla.l996); In re 
Morgan, 181 B.R. 579 (Bankr.N.D.Ala.l994); In re 
Smith, 105 B.R. 50 (Bankr.C.D.Cal.l989); In re Yardley, 
77 B.R. 643 (Bankr.M.D.Tenn.1987); In re Talley, 
69 B.R. 219 (Bankr.M.D.Tenn.1986); In re Depoy, 
29 B.R. 466 (Bankr.N.D.Ind.l983); In re Darwin, 22 
B.R. 259 (Bankr.E.D.N.Y.1982); Executive Square Office 
Building v. O'Connor and Associates, Inc., 19 B.R. 
143 (Bankr.N.D.Fla.l981); In re Lewis, 15 B.R. 643 
(Bankr.E.D.Pa.l981 ). Further study of such decisions allows 
one to segregate them into those which give primacy to 
§ 541 of the Bankruptcy Code, II U.S.C. § 541, for the 
determination of what is property of the estate by coordination 
with state law for property interests held by a debtor, 
see, e.g., In re Williams, 144 F.3d 544 (7th Cir.l998); 
In re Caldwell, 174 B.R. 650 (Bankr.N.D.Ga.1994); In re 
Smith, 105 B.R. 50 (Bankr.C.D.Cal.l989); In re Depoy, 
29 B.R. 466 (Bankr.N.D.Ind.l983); In re Darwin, 22 B.R. 
259 (Bankr.E.D.N.Y.I982); In re Lewis, 15 B.R. 643 
(Bankr.E.D.Pa.1981), while others utilize§ 365 of *909 the 
Bankruptcy Code, II U.S.C. § 365, as a separate and distinct 
portion of the Bankruptcy Code along with one or more of 
11 U.S.C. § 362(b)(IO) and II U.S.C. § 541(b)(2) and the 
other parts of the deconstruction methodologies to overcome 
state law on property interests under a centralistic view of the 
Bankruptcy Code for what the scope of property of the estate 
is as of the moment one files a bankruptcy case, see, e.g., 
In re Robinson v. Chicago Housing Authority, 54 F.3d 316 
(7th Cir.1995) (Although rejects argument that terminated 
is not unexpired, placed here due to the adoption of Talley 
and Ross generalized rule that loss of possession governs 
ending of lease); In re Ross, 142 B.R. 1013 (S.D.Fla.l992); 
In re Atkins, 237 B.R. 816 (Bankr.M.D.Fla.1999); In re 
DiCamillo, 206 B.R. 64 (Bankr.D.N.J.I997); In re Mims, 
195 B.R. 472 (Bankr.W.D.Okla.l996); In re Morgan, 

181 B.R. 579 (Bankr.N.D.Ala.l994); In re Yardley, 
77 B.R. 643 (Bankr.M.D.Tenn.1987); In re Talley, 69 
B.R. 219 (Bankr.M.D.Tenn.1986); Executive Square Office 
Building v. O'Connor and Associates, Inc., 19 B.R. 143 
(Bankr.N.D.Fla.l981). Although this bifurcation of cases is 
simple in concept, it poignantly reveals the departure ofthose 
which utilize linguistic and maxim based interpretations of 
one or more of II U.S.C. §§ 362(b)(IO), 365(c)(3) & (d) 
(2), & 541 (b )(2), the flawed Glenn foreclosure analogy, and 
misapplication of antiforfeiture remedies to determine what 
interests a debtor has which are property of his or her estate in 
a bankruptcy case in lieu of the analytical approach which was 
posited by the Supreme Court of the United States in Butner 
v. U.S., 440 U.S. 48,99 S.Ct. 914,59 L.Ed.2d 136 (1979). 

As part of this Court's analysis of whether one or more 
methods is appropriate to deviate from the Butner called for 
approach for ascertaining property of a debtor's bankruptcy 
estate, this Court has looked to Alabama law to locate 
how it treats the ending of residential leases and leasehold 
estates such as those which used to exist between Farrington 
Apartments and Ms. Daniels and the other one between it 
and Ms. Moore. This review and analysis has demonstrated 
that Alabama's statutes are not susceptible of linguistic 
indeterminancy or in need of use of maxims of statutory 
interpretation for determining how and when the landlord-
tenant relationship is ended in Alabama. For Daniels and 
Moore, each's lease with Farrington Apartments was ended 
before the start ofthe respective bankruptcy cases and neither 
is entitled to relief from pre-bankruptcy forfeiture under 
Alabama's equitable case law. 

The next facet considered is what has been categorized 
as The Deconstructionism where three groupings of legal 
arguments are described and evaluated for whether what is 
a centralistic approach to application of national bankruptcy 
laws may be implemented to overcome what Butner, et 
al. hold is to be resolved, absent some federal interest 
mandating a different result, in a federalistic manner. This 
Court's inquiry has rejected in the cases before it each of the 
three deconstruction methodologies: use of the plain meaning 
rule and variations of the statutory interpretation maxim of 
excluding one evidences inclusion of another, the Glenn 
mortgage foreclosure analogy argument, and the application 
of post-lease ending antiforfeiture remedies absent proof that 
a debtor has, post lease ending, complied with what state law 
mandates for such relief: full payment of the accrued, unpaid 
rent plus damages and the existence of other factors, such as 
unjust enrichment and unconscionable results. 

'•Nestl<t•NNexr © 2015 Thomson Reuters. No claim to original U.S. Government Works. 37 



A-1 Page 59

In re Moore, 290 B.R. 851 (2003) 

Finally, the residual arguments of the litany presented to 
this court predicated on the argued applicability of the law 
and *910 policy recited in Fontainebleau Hotel has been 
scrutinized and discarded. This is because (i) the state law 
cited in Fontainebleau Hotel is that of Louisiana and a 
comparison of how the Fifth Circuit interpreted Louisiana's 
lease ending law with what Alabama's allows demonstrates 
that it is different from that of Alabama governing lease-
leasehold endings, (ii) the federal law utilized has been 
discredited by later precedent of the Supreme Court and 
adoption of a newer law ofbankruptcy, the Bankruptcy Code, 
and (iii) the major factual variance from the cases before this 
Court of the lease not having been terminated pre-bankruptcy 
in Fontainebleau Hotel. 

[20] The inescapable conclusion is that both the Daniels 
and the Moore landlord-tenant relationships with Farrington 
Apartments were ended before and did not exist as of the date 

Footnotes 

of their respective bankruptcy filings as interests in property 
under Alabama law. This precludes both terminated leases 
and leasehold estates from being property of the estate for I I 
U.S.C. §§ 54 I (a) & I 306(a) purposes. Not being property of 
the estate means that neither may be unexpired leases within 
the perimeters of 11 U.S.C. § 365(a) & (d)(2). This ruling 
recognizes§ 541 of the Bankruptcy Code, 11 U.S.C. § 541, 
as the section controlling over 11 U.S.C. § 365 for whether 
a pre-bankruptcy terminated residential real property lease 
is property of a Chapter 13 debtor's bankruptcy estate. It is 
the federalistic approach, not one which is centralistic, which 
is the underpinning for this determination. Accordingly and 
absent any further post-bankruptcy agreement between the 
contending parties sufficient to alter the outcome determined 
by this Court, the requests of Farrington Apartments to 
modify the automatic stay of 11 U.S.C. § 362(a) are to be 
granted under the terms of a separate order incorporating this 
memorandum opinion. 

"The purpose of this program is to upgrade substandard rental housing and to provide rental subsidies for low-income families." 24 
C.F.R. § 882.10l(b) (2001). 

2 Additionally, the Alabama Supreme Court has rejected the argument that failure to specify in the notice of termination which rent 
payments have not been paid makes the notice ineffective or that it fails to meet any state statute or state contract law based notice 
of termination requirement. Subway Real Estate Co1p. v. Centwy Plaza Company, 624 So.2d I 052, I 057 (Ala.l993) ("Subway, 
however, points to no requirement in the Lease, Amended Lease, or Alabama law that requires Century to specify the exact payments 
alleged to be delinquent as a condition precedent to reentry and forfeiture. Therefore, this argument is without merit."). 

3 The important distinction is the source of the basis for possession of the property. If the leasehold estate has not ended, one's presence 
on the leased property, that is possession, is one of the bundle of property interests acquired under the lease. Ifthe leasehold estate is 
ended, any possessory interest to the real property normally does not arise from a lease agreement. Failure to recognize this distinction 
convolutes the analysis of whether one has a leasehold estate interest just because of one's presence on property which, for a no longer 
existing leasehold interest, has to arise from a source other than a previously existing lease and leasehold estate. 

4 Whiting Pools is cited for the concept that§ 541(a)(1)'s all legal and equitable interests is interpreted broadly. It is not cited for its 
holding regarding the specific property interest(s) determined to exist about which there is a simmering debate over the correctness 
of the Supreme Court's conclusion. See Thomas E. Plank, The Creditor in Possession Under the Bankruptcy Code: Hist01y, Text, 
and Policy, 59 Md. L.Rev. 253, 254, 318-19 (2000); Thomas E. Plank, The Outer Boundaries of the Bankruptcy Estate, 47 Emory 
L.J. 1193, 1234-58 (1998). 

5 "Where no time is specified for the termination of tenancy, the law construes it to be from December 1 to December 1 but if it is 
expressly a tenancy at will, then either party may terminate it at will, by 10 days' notice in writing." Ala. Code§ 35-9-3 (1991). 

6 Other remedies recognized in Alabama include ejectment, Ala.Code § 6-6-280 (1991), peaceful self-help reentry, see Moriarty v. 
Dziak, 435 So.2d 35, 36-37 (Ala.l983); Princess Amusement Co. v. Smith, 174 Ala. 342, 343-44, 56 So. 979, 980 (1911); and 
injunctive relief. 

7 "In all cases of tenancy by the month or for any other term less than one year, where the tenant holds over without special agreement, 
the landlord shall have the right to terminate the tenancy by giving the tenant 10 days' notice in writing of such termination, and the 
landlord upon giving said notice for said time shall be authorized without further notice to the tenant to recover possession of the 
rented premises in an action of unlawful detainer." Ala. Code§ 35-9-5 (1991). 

8 Ala. Code§ 6-6-316 (1991) specifies that: "No proceedings had under this article [forcible entry and unlawful detainer] or judgment 
entered bars or prevents the party injured from prosecuting an action of trespass or other action against the aggressor or party 
offending." 
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9 "When a tenancy is for a certain period, and the term expires by the terms of the lease, the tenant is then bound to surrender possession, 
and no notice to quit or demand of possession is necessary." Ala. Code§ 35-9- 8 (1991 ). 

10 Moore argues that the real reason for termination of her lease was failure to truthfully disclose her income, not her failure to pay rent. 
Daniels makes the same argument. Each contends this had to be the reason for termination and failure to use it precluded termination 
under HUD's regulations. This Court disagrees. Each lease provision for increasing rent and seeking payment of the retroactive rent 
was properly followed by Farrington Apartments. Thus, the use of nonpayment of rent was an alternate basis for termination on 
which it could rely. See text discussion il?fra. 

11 "When default is made in any of the terms of a lease, it shall not be necessary to give more than I 0 days' notice to quit, or of the 
termination of such tenancy, and the same may be terminated on giving such notice to quit at any time after such default in any of 
the terms of such lease; which notice may be substantially in the following form: 

'To A. B.: 
You are hereby notified that in consequence of your default in (here insert the character of the default) of the premises now occupied 
by you, being (here describe the premises), I have elected to terminate your lease, and you are hereby notified to quit and deliver 
up possession of the same to me within I 0 days of this date. Dated this .. .... day of .... .... ............. .... .' To be signed by the lessor 
or his agent; and no other notice or demand of possession or termination of such tenancy shall be necessary to maintain unlawful 
detainer." Ala. Code § 35- 9- 6 (1991 ). 

12 24 C.F.R. § 880.607 is the HUD regulation governing the termination of the type of subsidized arrangements involving Moore, 
Daniels, and Farrington Apartments. It specifies that for material noncompliance under a lease, the time of service of the termination 
notice" ... must be in accord with the lease and state law." 24 C.F.R. § 880.607(c)(2) (2002). 

13 To understand why this is so necessitates delving into the untrowable realm of real property law. In Alabama, a lease is viewed as 
having two distinct aspects. It is both a contract and a conveyance of an estate. Joined with this is that Alabama treats covenants in 
a lease as independent. This means that although nonpayment of rent or other required lease payment may be a default vis-a-vis the 
contract, it is not treated as a default with respect to the estate conveyed, the tenant's possessory rights, unless the lease expressly 
makes nonpayment a basis for ending the tenants possessory right. Jesse P. Evans III, Alabama Property Rights and Remedies, § 
21.5(b )(i) (2d ed.I998). 

14 The difference resides in the interests in property one holds. Pre-termination at least some of the interests aggregating a lease and 
leasehold estate remain with the lessee. Unless a state's laws which govern what property a lessee holds treat by statute or otherwise 
the ability to undo the termination as one of the bundle of property interests making up a lease and leasehold estate, in other words, 
it constitutes an integral portion of those interests aggregating a lease and leasehold estate, a method to undo the ending of a lease 
is a property interest separate and distinct from the lease and leasehold estate. 

15 Even the Supreme Court of the United States has recognized this tender requirement before equitable relief from a forfeiture of a 
lease for nonpayment of rent may be granted. Sheets v. Selden, 7 Wall. 416, 74 U.S. 416, 425, 19 L.Ed. 166, 169 (1868). 

16 This may not always be the case. See, e.g., In re Windmill Farms, Inc., 841 F.2d 1467, 1471 (9th Cir.l988). The Windmill Farms court 
cites Gunter/ v. City of Stockton, 55 Cai.App.3d 131, 138- 40, 126 Cai.Rptr. 690, 693- 94 (1976) for the proposition that termination 
may be effective even if a tenant prevails in an unlawful detainer suit. This evidences some of the diversity in the various states' laws. 

17 II U.S.C. § 362(b)(l0): "The filing of a petition under section 301 , 302, or 303 of this title, or of an application under section 5(a) 
(3) of the Securities Investor Protection Act of 1970, does not operate as a stay-

****** 
under subsection (a) of this section, of any act by a lessor to the debtor under a lease of nonresidential real property that has 
terminated by the expiration of the stated term of the lease before the commencement of or during a case under this title to obtain 
possession of such property;" 

18 II U.S.C. § 365(c)(3): "The trustee may not assume or assign any executory contract or unexpired lease of the debtor, whether or 
not such contract or lease prohibits or restricts assignment of rights or delegation of duties, if-

****** 
such lease is of nonresidential real property and has been terminated under applicable nonbankruptcy law prior to the order for 
relief;" 

19 II U.S.C. § 54l(b)(2): "Property of the estate does not include-

****** 
any interest of the debtor as a lessee under a lease of nonresidential real property that has terminated at the expiration of the stated 
term of such lease before the commencement of the case under this title, and ceases to include any interest of the debtor as a lessee 
under a lease of nonresidential real property that has terminated at the expiration of the stated term of such lease during the case;" 

20 Although it is beyond the scope of what this Court needs to discuss for resolution of these matters, the interests in the underlying 
property, if any, is where the Bankruptcy Code analysis needs to focus more attention. It entails whether the property interest or 
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interests are sufficient under the Bankruptcy Code for such actions as assumption of a lease, grant or denial of modification of the 
automatic stay, or modification of rights under a Chapter 9, II, 12, or 13 plan. All too often, courts simply find the existence of 
some interest, no matter how small, insignificant or tangential, as the basis for allowing assumption, denial of stay modification, 
or modification of rights under a plan. At the extremes where a debtor holds all or none of the interests in property, the analysis 
is simple. It is those points on the continuum between none to all where the inquiry becomes more complex unless any interest no 
matter how trivial, yet greater than no interest, is sufficient for Bankruptcy Code purposes. Should more than just any interest in 
property be required, the analysis should include whether an interest in property which is less than all of the bundle of property 
interests constituting the whole of what is real estate, a lease, a car, etc. is sufficient quantitatively and qualitatively to support the 
actions taken under the Bankruptcy Code. Also, consideration of whether the interests in property held by a debtor are inferior to 
those of another such as a creditor should be part of the analysis undertaken to ascertain if the interests are sufficient in amount and 
kind to support what is sought under the Bankruptcy Code. In an as yet to be published article, Professor Stephen J. Ware presents an 
excellent discussion broaching this analytical approach. Stephen J. Ware, Security Interests, Repossessed Collateral and Turnover 
of Property to the Bankruptcy Estate, 2002 Utah L.Rev. (forthcoming). 

21 Close analysis of the Moore-Daniels contentions and the authorities on which they rely regarding "plain meaning" is that they shift 
between how a non-specialized American lawyer might interpret terminate and expire/expiration and how a layperson might interpret 
terminate and expire/expiration. Some argue it is to be how a non-specialized American lawyer might use these words. See Frederick 
Schauer, The Practice and Problems of Plain Meaning: A Response to Aleinikojj"and Shaw, 45 Van d. L.Rev. 715, 739 (1992). Others 
contend it is a different usage analysis for plain meaning purposes. See T. Alexander Aleinikoff and Theodore M. Shaw, The Costs 
of Incoherence: A Comment on Plain Meaning. West Virginia University Hospitals, Inc. v. Casey, and Due Process of Statutory 
Interpretation, 45 Vand. L.Rev. 687 (1992). 

22 In its subsequent opinion of Williams v. Chicago Housing Authority (In re William~), 144 F.3d 544, 549 (7th Cir.l998), the Seventh 
Circuit upheld§ 362 stay modification to enable a state court to consider a lessee's defenses to the lessor's termination of the residential 
lease. It also refused to adopt what it calls dictum in Robinson of a bright line rule that no lease in Illinois is ended before a landlord 
gets a judgment of possession. The dictum portion of Robinson not adopted as a holding in Williams is the part of Robinson where 
the Robinson panel accepted as accurate other portions of the deconstruction methodologies by reliance on cases, in particular Ross 
v. Metropolitan Dade County (in re Ross), 142 B.R. I 013 (S.D.Fla.l992), aff'd without op., 987 F.2d 774 (II th Cir.l993); and In re 
Talley, 69 B.R. 219 (Bankr.M.D.Tenn.l986), which are discussed later in this opinion. The Williams' Court's conclusion regarding 
Ross and Talley is that the deconstruction portions assumed correct in Robinson are not. 

23 Termination at the expiration and expired by its own terms have been held to encompass leases ended by a default based termination 
prior to a lease running to the end of its initially set term. Robinson v. Chicago Housing Authority, 54 F.3d 316, 320 (7th Cir.l995) 
("Hence we conclude that federal law draws no meaningful distinction between 'expired' and 'terminated' residential leases and 
does not provide greater federal protection for lessees under residential leases, the stated terms of which have not run, even though 
they have been otherwise terminated. Instead, the federal law allowing 'unexpired' leases to be assumed calls for a determination 
whether a lease has ended under state law."). 

****** 
24 The reason that this appears to be the case is thatln re Talley. 69 B.R. 219 (Bankr.M.D.Tenn.l986) and in re Yardley, 77 B.R. 643 

(Bankr.M.D.Tenn.l987) were decided after Glenn and before the 1994 amendment to 11 U.S.C. § 1322 which added to what is now 
II U.S.C. § 1322(c)(l) which codifies in a fashion the Glenn treatment of foreclosure sales of real property. Act, P.L. No. 103-394, 
Title VII,§ 702, 108 Stat. 4150 (Oct. 22, 1994). 

25 In one state within the Sixth Circuit and for nonjudicial foreclosure sales of realty, the right of equitable redemption terminates upon 
the sale of the real property at foreclosure. Gerasimos v. Continental Bank, 237 Mich. 513,518-19,212 N.W. 71,73 (1927). Following 
the sale, Michigan by statute has a statutory redemption right for mortgagors. Mich. Comp. Laws§ 600.3140 (2002); Gerasimos, 237 
Mich. at 518-19,212 N.W. at 73. See also, Note, 29 Mich. L.Rev. 757 (1930--1931). In another, Ohio, for foreclosures by judicial 
decree, the fixing of the end of equitable redemption is earlier than at the foreclosure sale: it is on entry of the decree of foreclosure. 
See, e.g., Hausman v. City of Dayton, 73 Ohio St.3d 671, 676-77, 653 N.E.2d 1190, 1194-95 (1995); Ohio Dept. of Taxation v. 
Plickert, 128 Ohio App.3d 445,447, 715 N.E.2d 239, 240-41 (1998); BCGS, L.L.C. v. Raab, 1998 WL 552984 (Ohio Ct.App. I lth 
Dist.); Wayne Savings & Loan Co. v. Young, 49 Ohio App.2d 35, 37, 358 N.E.2d 1380, 1381-82 (9th Dist.l976). However, Ohio 
has a statutory redemption period under Ohio Rev.Code Ann. § 2329.33 (Anderson 2002) allowing redemption of mortgaged real 
property to occur from the time after the sheriff's sale, but before confirmation of the sale. Hausman, 73 Ohio St.3d at 676, 653 
N.E.2d at 1194; Women's Federal Savings Bank v. Pappadakes, 38 Ohio St.3d 143, 145-46, 527 N.E.2d 792, 794-95 (1988); see 
Levin, Trustee v. Carney, Aud., 161 Ohio St. 513, 520, 120 N.E.2d 92, 97-98 (1954). The Ohio Supreme Court has also concluded 
that under Ohio's statutory redemption a mortgagor retains an interest in the realty until the confirmation of the foreclosure sale. 
Hausman, 73 Ohio St.3d at 676, 653 N.E.2d at 1194. This is unlike Alabama which has a post-foreclosure sale statutory redemption 
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period of one year, Ala. Code§ 6-5-248(b) (1993), which is expressly not an interest in the realty. Ala. Code§ 6-5- 250 (1993); See 
Commercial Federal Mtg. Corp. v. Smith (In re Smith), 85 F.3d 1555, 1558 (11th Cir.1996). Thus, the state law ending points of all 
of a mortgagor's interests in realty are not the same among the states. In some, it is as of the sale. In others, it is later. 

26 There is one caveat to this legislative fact. A lessor, as a lender might, could use a mortgage to secure a lessee's obligations under 
a lease and all or part of the collateral securing performance via use of a mortgage could include the lessee's leasehold estate. For a 
Chapter 13 debtor who had as his principal residence leased real property subject to a mortgage, 11 U.S.C. § 1322(c) would encompass 
the cure of a default under the mortgage for a leasehold estate. However, such a use of a mortgage by a lessor would, most likely, be 
very infrequent, if ever. Also, the lessor in such an instance is not likely to terminate the lease pre-foreclosure. 

27 Some jurisdictions have modified the right of equitable redemption by statute. Post-foreclosure sale redemption is provided for in 
some by statute. This post-foreclosure redemption is often referred to as statutory redemption. When reviewing a state's statutes, it 
is important to see whether the statute is a modification of the right of equitable redemption under which a mortgagor retains an 
interest in the real property or whether it replaces or supplements equitable redemption and is not an interest in the mortgaged realty. 
The difference is that under one, equitable redemption, the mortgagor retains an interest in the real property, and under the other, 
statutory redemption, the mortgagor does not unless the statute or jurisdiction's laws for statutory redemption define it as an interest 
in the realty subject to redemption. 

28 When taken literally, the Glenn mortgage analogy argument as applied by Talley, Yardley, Morgan and others means a lease and 
leasehold estate is "unexpired" for II U.S.C. § 365(a) & (d)(2) assumption determination where a lessor properly terminates the 
lease under state law, the lessee voluntarily vacates the premises, and a writ of execution in an unlawful detainer or similar purposed 
suit is never sought! 

29 Indeed, the Seventh Circuit has recently held the§ 1322(c)(l) cure right ends on the sale of the realty at foreclosure, not completion 
of the sale, confirmation of the sale, or transfer by the deed. Colon v. Option One Mortgage Corp., 319 F.3d 912 (7th Cir.2003). 

30 Florida uses judicial foreclosure for mortgages and deeds of trust. Fla. Stat. ch. 802.09 (1994). A mortgagor's redemption of realty 
is governed by Fla. Stat. ch. 45.0315 (1994) which effectively codifies redemption rights and provides" ... there is no other right of 
redemption." It allows a mortgagor to redeem foreclosed realty until the later of the clerk of the court filing a certificate of sale or 
other date set by the court. Fla. Stat. ch. 45 .0315 . 

One Florida District Court of Appeals has held the redemption right " ... continues to exist until the foreclosure sale has been 
confirmed by the court, or if no objection, then until issuance of the certificate of title." John Stepp, Inc. v. First Federal Savings & 
Loan Association()/ Miami, 379 So.2d 384, 386 (Fla.Dist.Ct.App. l980). This is potentially a later date than filing of the certificate 
of sale or other date set by the Florida court. 
This mortgage redemption statute has been recognized by Florida's courts as encompassing the mortgagor's equity of redemption 
and constituting an estate in land. See Hoffman v. Semet, 316 So.2d 649, 652 (Fla.Dist.Ct.App.l975); Wildwood Crate & Ice Co. 
v. Citizens Bank of Inverness, 98 Fla. 186, 123 So. 699, 702 (1929); Indian River Farms v. YBF Partners, 777 So.2d 1096, 1099 
(Fla.Dist.Ct.App.2001); John Stepp, Inc., 379 So.2d at 386. The import of all of this is that until the statutory set forth redemption 
is ended, a mortgagor retains in Florida an interest in the realty. Also, redemption is no longer available once the mortgagor has 
no interest in the realty. 

31 See discussion of Florida mortgage foreclosure and redemption set forth in footnote 30 supra. 
32 In re Burke. 76 F.Supp. 5 (S.D.Cal.1948), dealt with one of California's statutory provisions for relief from forfeiture, Cal. Civ.Code 

§ 1179, which it held permitted relief when the forfeiture was based on more than just non-payment of rent. The Burke court also 
referenced Cal. Civ.Code § 1174, which applied to cases where the sole basis of forfeiture was nonpayment of rent. Section 1174 
allows relief from forfeiture without notice to the lessor upon payment of the accrued unpaid rent. In re Burke, 76 F.Supp. at 8. Under 
this other statute, the "more" factor is not required. 

33 Generally, these are provisions which allow termination of a lease on the filing of bankruptcy, whether voluntary or involuntary, 
appointment of a receiver or trustee, commencement of receivership proceedings, or assignments/arrangements for the benefit of 
creditors. 

34 It appears that following the bankruptcy filing the lessor in Fleetwood Motel did not, on appeal, pursue the issue of the validity of its 
pre-bankruptcy notice oftennination for nonpayment of rent. Rather, what went forward was consideration of the request to terminate 
based on the bankruptcy/ insolvency clause. 

35 In In re D.H. Overmyer Co. , Inc., 510 F.2d 329, 332 (2nd Cir.l975), the Second Circuit recognized the public interest required by 
the Supreme Court in Hoboken Railroad was that relating to railroads' successful operations. It then admits in Queens Boulevard, 
"[ e ]xtend [ ed] the holding in Smith [v. Hoboken Railroad} ... [by holding] in Queens Boulevard that a bankruptcy court may exercise 
its equitable discretion to deny enforcement of a termination clause .... " Somewhat different from Queens Boulevard, the Weaver court 
predicated its opinion expressly on Hoboken Railroad and Fleetwood Motel. Weaver, 459 F.2d at 744. However, in the addendum 
to its Weaver opinion denying rehearing en bane, the Fourth Circuit expressly applied the principle that "as a court of equity the 
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bankruptcy court had the discretion and power to refuse enforcement ... " of the insolvency/bankruptcy termination clause. Weaver, 
459 F.2d at 744-45. Closer scrutiny of Weaver reveals that it predicated the refusal to allow post-bankruptcy termination on the 
underlying state law, North Carolina's, of waiver by a lessor who continues to accept rent after a default. As a result and unlike 
Queens Boulevard, the Weaver reference to equity principles was in the context of established state law which prevented the lease 
at issue from having been ended. 

End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works. 
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181 B.R. 579 
United States Bankruptcy Court, 

N.D. Alabama, 
Southern Division. 

In re David L. MORGAN, Debtor. 

Bankruptcy No. 94-04276-
BGC-13. I Sept. 14, 1994. 

Apartment complex lessor moved for relief from automatic 
stay to file unlawful detainer action against Chapter 13 
debtor-lessee. The Bankruptcy Court, Benjamin Cohen, J., 
held that debtor was entitled to assume residential lease, 
despite prepetition termination of lease under Alabama law. 

Motion denied; so ordered. 

Attorneys and Law Firms 

*582 Joe Erdberg, Birmingham, AL, for debtor. 

G. Hampton Smith, III, Birmingham, AL, for movant. 

David Rogers, Trustee. 

ORDER DENYING MOTION FOR RELIEF 
FROM THE AUTOMATIC STAY FILED 

BY PROPERTY MANAGERS, INC. 

BENJAMIN COHEN, Bankruptcy Judge. 

This matter is before the Court on a Motion for Relief from 
Automatic Stay filed by Property Managers, Inc. After notice, 
a hearing was held on August 15, 1994 at which Mr. David 
L. Morgan, the Debtor, Mr. Joe S. Erdberg, the attorney for 
the Debtor, and Mr. G. Hampton Smith, III, the attorney for 
the Movant appeared. 

The Movant is a lessor of an apartment complex. The Debtor 
is the lessee of a unit in the apartment complex. The Movant 
has requested relief from the stay to file an unlawful detainer 
action against the Debtor. The Debtor proposes to pay the 
back rent owed to the Movant and assume the lease pursuant 
to 11 U.S.C. § 365 via 11 U.S.C. § 1322(b)(7). Section 
1322(b )(7) provides that a Chapter 13 plan may, subject to the 
requirements of section 365, provide for the assumption of 
an unexpired lease of the debtor. Section 365(b )(1) provides 

that, if there has been a default in an unexpired lease of the 
debtor, the lease may not be assumed unless the lessor is given 
adequate assurance that the default will be promptly cured 
and adequate assurance of future performance under the lease. 
A debtor's Chapter 13 plan is the vehicle through which the 
default in a lease may be cured. 

[1] Under Alabama law, a lessor may terminate a lease for 
breach or default by giving written notice to the lessee to quit 
the premises. Ala. Code 1975, § 35-9-6. If no time period is 
otherwise specified in the lease, the termination of the lease 
becomes effective 10 days following the delivery ofthe notice 
to quit. Id. Upon termination of the tenancy, the lessee has no 
statutory right except as provided for in the lease instrument, 
to cure the default or otherwise reinstate the lease. To recover 
possession ofthe leasehold from a tenant who refuses to leave 
following termination of the lease, the lessor must file a suit 
in state district court for unlawful detainer. Ala.Code 1975, 
§ 6-6-310(2). An unlawful detainer action may not be filed 
by the lessor, however, until 10 days following service upon 
the lessee of a written notice to vacate the premises. !d. A 
complaint for unlawful detainer must be served on the lessee 
at least 6 days prior to a trial being had on the complaint. 
Ala.Code 1975, § 6-6-332(b). If the district court finds in 
favor of the lessor on the complaint, the judge must issue a 
writ of execution commanding *583 the sheriff to restore 
possession ofthe leasehold to the lessor. Ala. Code 1975, § 6-
6-337(a). The lessee may appeal the judgement of the district 
court to the state circuit court within 14 days. Ala. Code 1975, 
§ 6-6-350. Appeal of the unlawful detainer judgement results 
in a trial de novo in the circuit court. !d. The lessee may 
obtain a stay of the district court's writ of restitution pending 
the decision of the circuit court by posting a bond for costs, 
or in lieu thereof, filing an affidavit of substantial hardship 
pursuant to Ala.R.Civ.P. 62(dc). Brentwood Park Apts. v. 
Forbus, 510 So.2d 242 (Ala.l987). 

The term of the lease in this case began on May 3, 1994, 
and ends on April 30, 1995. The lease contract provides that, 
in the event the Debtor violates any of the conditions of the 
lease, the Movant may "upon giving 24 hours written notice 
to the Lessee annul and terminate this lease." The Debtor 
has not paid the rent due under the lease for the months of 
June, July, August and September, 1994, although the Debtor 
offered to tender the August rent at the hearing regarding this 
matter. For nonpayment ofthe June rent, the Movant, on June 
30, 1994, notified the Debtor in writing that his lease would 
be terminated upon the expiration of the ensuing 24 hours. 
On July 5, 1994, the Movant demanded in writing that the 

WestlawNext © 2015 Thomson Reuters. No claim to original U.S. Government Works. 



A-2 Page 65

In re Morgan, 181 B.R. 579 (1994) 

Debtor surrender possession of the leasehold premises within 
10 days. The Debtor filed his Chapter 13 petition on July 22, 
1994. 

I. THE PLAIN MEANING OF THE STATUTE 
EMPOWERS THE DEBTOR TO ASSUME THE LEASE 

121 The Movant contends that the lease may not be assumed 
because it was terminated under state law and the terms of the 
lease prior to bankruptcy. If the lease involved was a lease 
of nonresidential real property, the Movant's argument would 
be well received. Section 365(c)(3) specifically prohibits 
the assumption of an unexpired lease of nonresidential 
real property that has been terminated under applicable 
nonbankruptcy law prior to bankruptcy. Conspicuous by its 
absence is a corresponding prohibition against the assumption 
of an unexpired lease of residential real property which 
has been terminated under applicable nonbankruptcy law 
prior to bankruptcy. The only qualification on the right of 
a Chapter 13 debtor to assume a residential real property 
lease, other than prompt cure and adequate assurance of future 
performance, therefore, is that the lease be "unexpired." If a 
lease has not expired, it may be assumed upon satisfaction of 
the conditions contained in section 365(b )(I) . 

The Movant argues that a lease expires once it has 
been terminated under state law. If the Movant is correct 
and the words "expired" and "terminated" are precisely 
synonymous, then section 365(c)(3) would be unnecessary 
since by definition a lease "terminated under applicable 

non bankruptcy law" could not be an "unexpired lease." 1 For 
the same reason, the word "expiration" in section 541 (b )(2) 
("a lease of nonresidential real property that has terminated at 
the expiration of the stated term of such lease,") and section 
362(b)(10) ("a lease of nonresidential real property that has 
terminated by the expiration of the stated term of the lease,") 
would be superfluous. The fact is that, while both terms 
denote an ending or cessation, they otherwise have distinct 
meanings. To "expire" means "to come to an end," while 
the word "terminate" means "to bring to an end." Webster's 
II New Riverside University Dictionary, Pages 454, 1194 
( 1988). The word expire, including all of its derivatives, is an 
intransitive verb. As such, it expresses an action or state which 
is limited to a subject, and does not otherwise require a direct 
object to complete its meaning. For example, "The lease has 
not expired," or "The unexpired lease may be assumed." In 
contrast, the word "terminate" is a transitive verb, which 
expresses an action between a subject and an object and 

requires a direct *584 object to complete its meaning. For 
example, "The notice delivered by the lessor terminated the 
lease." 

[31 141 When used in reference to a contract or lease, the 
word "expiration" means "termination by mere lapse of time, 
as the expiration date of a lease, insurance policy, statute, and 
the like." Black's Law Dictionary 579 (6th ed. 1990). The 
word "termination," on the other hand, in the same context, 
means, "an ending, usually before the end of the lease or 
contract, which termination may be by mutual agreement or 
may be by exercise of one party of one of his remedies due 
to the default of the other party." Black's Law Dictionary 
1471 (6th ed. 1990). The Alabama Supreme Court noted the 
difference in the meanings of the terms in the context ofleases 
in Vizard Inv. Co. v. Mobile Fish & Oyster Co., 197 Ala. 625, 
73 So. 328 ( 1916). Involved in Vizard was a statute which 
provided that any tenant who forcibly or unlawfully retained 
possession of a tenancy "after the expiration of his term" or 
refused to surrender possession on the written demand of the 
lessor would be liable for double the amount of rent agreed to 
be paid under the contract. Suit for double rent was brought 
by the lessor after the lease was terminated for nonpayment 
of rent but prior to the end of the term of the lease. The trial 
court dismissed the count in the lessor's complaint for double 
rent damages. The Alabama Supreme Court affirmed, stating: 

[B]y expiration of the term the statute intended the term 
nominated in the contract of lease and its termination by 
effluction of time and its own limitation, and not otherwise. 
It has been so held in respect to similar statutes in other 
jurisdictions and that, we think is the proper construction 
of the statute here. 

The third count of the complaint as amended shows that 
the term of the original contract of! ease between defendant 
and plaintiffs assignor had not expired when this suit was 
brought, but that the lease had been terminated by plaintiffs 
declaration of a forfeiture in accordance with a provision 
of the contract. It follows from this that the court correctly 
sustained defendant's demurrer to the third count on the 
ground indicated. 

73 So. at 329 (citations omitted). 

[51 [61 171 The Supreme Court and Court of Appeals 
for the Eleventh Circuit have repeatedly admonished that 
statutory interpretation should begin with the plain meaning 
of the statute's text, and end there, if the meaning of the statute 
is truly plain. United States v. Ron Pair Enterprises, Inc., 489 
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U.S. 235,242, I 09 S.Ct. I 026, I 031, 103 L.Ed.2d 290 ( 1989); 
In re Haggle, 12 F.3d 1008, 1010 (11th Cir.l994). The words 
used in a statute are to be accorded their ordinary and common 
meanings, unless otherwise specifically indicated or unless 
ambiguity will thereby result. In re Burns, 887 F.2d 1541, 
1552 (II th Cir.l989) . In common parlance, and when used as 
terms of art as well, the word "expired" denotes the natural 
or inevitable end to a contract or lease by lapse of time, while 
the word "terminated" denotes the unnatural or premature end 
to a contract or lease as the result of breach or forfeiture. 
To hold that the two words are interchangeable would be 
to embellish the plain meanings of both words, in direct 
violation of the mandate of the Supreme Court and circuit 
court, and to frustrate the purpose behind section 1322(b )(7), 
as will be discussed in more detail below. For those reasons, 
this Court holds that a lease which has been terminated under 
nonbankruptcy law may, despite that fact, be an "unexpired 
lease" under section 365, and, ipso facto, an "unexpired 
lease" of residential real property which may be assumed by 
a Chapter 13 debtor even though the lease may have been 
terminated under nonbankruptcy law prior to bankruptcy. 

thus makes himself current, and remains or continues to be 
in possession of the leased premises or any part thereof, with 
the Lessor's consent, this lease will be considered reinstated, 
and will have effect as though it had not been terminated." 
There is the appearance that neither the law nor the landlord 
considers a terminated lease a nonentity. 

[9] [10] [111 [12] The debtor's right to assume a lease 
of residential property is not unlimited. Reason dictates that 
at some point in time the right to cure must end, so as to 
encourage both the lessor and debtor to promptly seek legal 
redress and relief to which they are entitled, to provide a 
degree of finality and certainty to the financial affairs of the 
lessor and debtor, and to avoid uncertainty regarding rights to 
possession of the leasehold. Clearly the right to cure does not 
extend beyond the term of the lease. Also, the right to assume 
the lease presupposes some possessory nexus or toehold in the 
property. Once that possessory toehold is lost, no "interest" 
exists to form the basis of an assumption under section 365 . 
For example, once a writ of restitution has been issued by 
the state court, and no stay of the writ is obtained pending 
appeal, all hope ofreinstating the lease under state law will 

[8] The Movant argues further that nothing exists for the have vanished, along with any basis for remaining in the 
Debtor to assume since, under state law, the lease was 
extinguished upon termination. Tennination of the lease does 
not effect some mystical disappearance of the lease which 
cannot be undone. In order to effect an orderly dispossession 
of the tenant and to provide a forum for trial of the right of the 
lessor to dispossess the tenant, the Alabama statutes require 
the lessor to file an unlawful detainer complaint against the 
tenant and allow the tenant to hold possession of the leasehold 
until completion *585 of the trial of the unlawful detainer 
action. With the I 0 day presuit demand, plus the 6 day service 
period before trial, plus the 14 day appeal period from the 
district court order, plus the time required for a trial de 
novo in circuit court, the period from lease termination to 
dispossession by the sheriff may last several weeks. If, during 
that time, a judgement were to be rendered in the tenant's 
favor, the lease would be reinstated, or the lease termination 
voided, and the tenant allowed to remain in the property. 
The lease termination is in effect inchoate until the writ of 
restitution is finally entered and no appeal is taken or stay 
of the writ's execution is obtained. Hence, reinstatement of 
the lease is contemplated under state law. Furtherm6re, a 
limited right of reinstatement of the lease is contemplated and 
provided for, with the Movant's acquiescence, in the lease 
document itself, at paragraph 12, which provides as follows: 
"If the lease is terminated by the Lessor for non-payment 
of rent, and the Lessee pays the rent and other charges and 

property. Until the writ is executed, however, an unexpired 
lease of residential real property may be assumed. Ross v. 
Metropolitan Dade County, 142 B.R. 1013 (S.D.Fla.l992), 
aff'd without opinion, 987 F.2d 774 (lith Cir.1993); Buckner 
v. Colonial House Apartments, 64 B.R. 90 (W.D.Tenn.1986); 
In re Talley, 69 B.R. 219 (Bankr.M.D.Tenn.l986); In re 
Shannon, 54 B.R. 219 (Bankr.M.D.Tenn.l985). 

II. THE POLICY BEHIND CHAPTER 13 SUPPORTS 

THE DEBTOR'S RIGHT TO ASSUME THE LEASE 

In re Fontainebleau Hotel Corp., 515 F.2d 913 (5th 
Cir.l975), a case decided under the Bankruptcy Act, involved 
a debtor corporation engaged in the business of operating 
hotels. The hotel premises operated by the debtor were leased 
from another corporation. The lease between the debtor and 
the corporation provided that in the event of a default by 
the debtor in the terms of the lease, the corporation would 
have the right to terminate the lease upon giving the debtor 
five days notice to quit. The corporation terminated the lease 
by giving the requisite five-day notice. The debtor filed for 
corporate reorganization and the corporation filed a motion 
for possession of the leased premises. The motion was denied 
by the district court. The Fifth Circuit affirmed, stating: 
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PREIT contends that the lease had terminated prior to the 
filing of the corporate reorganization proceeding and that 
it is entitled to possession because the trustee had no right 
or interest in possession of the leased premises. 

We are unable to agree with this contention. The law of 
Louisiana requires legal proceedings against a delinquent 
lessee and a judgement of the proper court before 
possession may be obtained. Thus the cancellation of 
the lease for nonpayment of rent is not effective until 
a court has ordered termination and granted possession. 
No judicial proceedings having been instituted in this 
case prior to the filing of the petition for corporate 
reorganization, the trustee succeeded to the possession 
*586 of the debtor upon his appointment by the district 

court. 

It was within the equity power of the district court, under 
the circumstances here, to decline forfeiture of the lease and 
continue the trustee in possession. Reorganization of the 
hotel would not be possible if the trustee were deprived of 
possession of the hotel premises, furniture and equipment. 
Necessarily any opportunity which the creditors might 
have to recover would be substantially impaired, if not lost 
altogether. 

515 F .2d at 914 (citations omitted). 

[13] Fontainebleau involved a nonresidential lease of 
real property and was decided before the enactment of 
the Bankruptcy Code's prohibition against the assumption 
of nonresidential leases of real property terminated under 

nonbankruptcy law before bankruptcy. 2 The Fifth Circuit 
held that since no state court judgement had been entered 
directing restoration of the premises to the landlord, the 
trustee could, in effect, reinstate the lease, despite the fact 
that the lease had been terminated under state law prepetition. 
The basis of the court's ruling was that to hold otherwise 
would be to doom the reorganization effort to failure and 
thereby frustrate the purpose and utility of the corporate 
reorganization provisions of the Bankruptcy Act. 

[14] While the number of creditors and the size of the debts 
involved in the present case are significantly less than those 
in Fontainebleau, the policy considerations are the same and 
the issues are equally important. Consumer bankruptcy is 
intended to provide the honest debtor with a fresh financial 
start in life. Chapter 13 allows the debtor the opportunity to 
gain that fresh start, and, at the same time, pay all or a portion 

of his debts. Chapter 13 is good for both debtors and creditors, 
and has, for that reason, been enthusiastically promoted and 
encouraged since its advent by Congress. In re Bradford, 268 
F.Supp. 896, 898 (N.D.Ala.l967). For both to benefit, the 
individual debtor, the same as the corporate debtor, must be 
able to reorganize. 

[15] If Chapter 13 is to provide an effective means for 
this consumer debtor reorganization, it must provide for 
the temporary retention by those debtors of their dwellings. 
Section 1322(b)(7) together with section 365, were created 
by Congress to fulfill that fundamental requirement. If this 
Court, however, were to adopt the construction of section 365 
pressed by the Movant, so that a Chapter 13 debtor would be 
unable to cure and assume a residential lease after that lease 
has been terminated, then sections 365 and 1322(b)(7) would 
be of no use or benefit to Chapter 13 consumer debtors in most 
cases and the goal of Chapter 13 in consumer cases would be 
substantially frustrated . 

In In re Haggle, 12 F.3d 1008 (11th Cir.l994), the Court of 
Appeals for the Eleventh Circuit held that section 1322(b) 
(5), which enables a Chapter 13 plan to "provide for the 
curing of any default," allows a Chapter 13 debtor to modify 
a confirmed Chapter 13 plan to cure a postconfirmation 
default in the debtor's payment on a note secured by a 
mortgage on the debtor's home pursuant to section I 322(b) 
(5) with the postconfirmation arrearage to be paid under 
the modified plan. The court reasoned that, according to 
its plain language, the operation of the statute was not 
limited to prepetition defaults and that an interpretation of 
the statute which included postpetition defaults furthered the 
Congressional intent that Chapter 13 be used by financially 
distressed homeowners to salvage their homes, stating: 

Section 1322(b)(5) clearly states that a plan may provide 
for the curing of any default. Congress could have easily 
inserted the word prepetition to modify default but failed 
to do so. The omission is significant. The plain meaning 
of § 1322(b)(5) permits cure of any default whether 
occurring prior to the filing of the petition or subsequent to 
confirmation of the plan. Thus, § 1322(b)(5) would permit 
cure of postconfirmation defaults. 

*587 Moreover, we believe that this result is consistent 
with legislative intent. Chapter l3's overall policy is to 
facilitate adjustments of the debts of individuals with 
regular income through flexible repayment plans funded 
primarily from future income. The flexibility permitted in 
the formulation of Chapter 13 plans represents a central 
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element in the implementation of the Congressional goal 
to encourage expanded use of Chapter 13 . A main area 
of expansion was the Code's recognition of the desire 
of homeowners to save their homes through Chapter 
13. Under prior law, a Chapter XIII plan could not 
provide protection to the debtor's home. As a result, 
courts evolved a solution, granting injunctions against 
foreclosure on mortgages during the pendency of Chapter 
XIII cases where foreclosure would defeat the purposes 
of the plan, and allowing debtors to cure defaults on their 
mortgages while maintaining current payments. Section 
1322(b)(5) was intended to codify the practice under which 
foreclosure was enjoined during the pendency of a Chapter 
XIII, with the debtor given a reasonable time to cure 
defaults. Accordingly, permitting cure of postconfirmation 
defaults best accords with Congressional intent to permit 
homeowners to utilize its flexible provisions for debt relief 
without sacrificing their homes. 

12 F .3d at I 010 (citations omitted). 

The court's reasoning in Hoggle bolsters this Court's 
interpretation of section 1322(b)(7) and section 365. 
Congress could have easily inserted the word residential 
along with nonresidential to modify lease in section 365(c)(3) 
but failed to do so. Or Congress simply could have omitted 
the word "nonresidential" in section 365(c)(3). Furthermore, 
a construction of section 365 which allows assumption of 
unexpired leases which have been terminated under state law 
advances the court of appeals described Congressional goal to 
encourage the expanded use of Chapter 13, and also provides 
the flexibility for those who rent to preserve their residences, 
the same as homeowners. Surely, Congress did not intend 
to protect homeowners while ignoring the plight of home 
renters. 

Ill. THE TERMS OF THE LEASE AND THE PROMPT 
CURE AND ADEQUATE ASSURANCE OF FUTURE 

PERFORMANCE REQUIREMENTS OF SECTION 365 
PROVIDE AMPLE PROTECTION TO THE LESSOR 

[16] A residential lease in this geographical area commonly 
runs for a term of one year and provides for automatic renewal 
at the end of each one year period, with the reservation that 
either party may elect not to renew upon giving the other party 
notice. Nonrenewal results in expiration of the lease at the 
end of the one year term during which the notice is given. 
While the Bankruptcy Code authorizes a debtor to assume an 

unexpired lease by curing a default, this Court knows of no 
legal basis upon which a lessor can be required to renew a 
debtor's lease once the lease term has expired. The lessor's 
exposure will ordinarily be limited to the remainder of the one 
year term during which the bankruptcy case is filed, unless 
the lessor decides to allow the lease to be renewed. 

[17] [18] [19] [20] In order to assume a residential lease, 
the Chapter 13 debtor must provide adequate assurance of 
(a) prompt cure of any default in the lease, (b) compensation 
for pecuniary loss resulting to the lessor from default in the 
lease, and (c) future performance under the lease. Cure of 
a default in the payment of rent under the lease means that 
the debtor must pay the rent arrearage in full. Compensation 
for pecuniary loss ordinarily means that the debtor must 
pay any accrued costs of collection provided for under the 
lease in full. In order to constitute adequate assurance, the 
debtor must propose to pay the rent arrearage and lessor's 
collection costs promptly. There is no definition of"prompt" 
in the bankruptcy code. Logic dictates, however, that any rent 
arrearage and the lessor's collection costs must be paid prior 
to the renewal date of the lease. As a practical matter, a debtor 
will seldom be benefitted by the assumption of a lease where 
the remainder of the term of the lease is short. As a rule of 
thumb, this Court adopts a time period of six months, absent 
evidence that a different period should be *588 required. If 
the debtor cannot pay the arrearage and costs in six months, 
then it may be that curing the lease is not in the debtor's best 
interest and will not result in a sufficient benefit to the debtor 
to justify the burden necessary to effect the cure. 

[21] The adequate assurance of future performance 
requirement will be met if a debtor's proposal contains three 
basic safeguards. First of all, the debtor must earn sufficient 
disposable income to allow him to pay the arrearage and 
costs within the time period specified, in addition to his other 
plan payments. Second, the debtor must make current rent 
payments as they fall due. Third, the lessor must be given a 
quick and relatively inexpensive avenue for obtaining relief 
from the stay ifthe debtor either defaults on any ofthe current 
rent payments or any prompt cure payment. 

[22] [231 The Movant's final argument is that the lease 
would not have been extended to the debtor had there 
not been a co-signer on the lease and, since the co-signer 
has defaulted on the lease also, the debtor cannot provide 
adequate assurance of future performance, at least not in the 
manner contemplated between the parties when the lease was 
executed. The Movant does not contend, however, that the 
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Debtor could have contemplated the simultaneous financial 
demise of his co-signer or that there was any fraud involved 
in obtaining the lease by use of the co-signer. Also, section 
365(b )(I )(C) is prospective in its perspective, and looks to 
the debtor's present and future ability to make the payments 
required under the lease rather than the past relationship or 
arrangement between the parties . Furthermore, the Court is 
confident that the safeguards provided below will maximize 
the Movant's interests during the pendency of the Chapter 13 
case. 

IV. CONCLUSION 

The assumption of an unexpired residential real property 
lease by a Chapter 13 debtor is an onerous proposition, 
which, at best, affords the debtor only temporary housing. 
Be that as it may, sections 1322(b )(7) and 365 serve a 
Congressionally mandated purpose by providing assistance 
to many financially troubled debtors. To fully effectuate that 
purpose, however, the bankruptcy court must heed the plain 
language of the statutes so as to include within their operation 
those persons whose leases have been terminated under 
nonbankruptcy law. To construe the statutes in a manner that 
would exclude from their operation unexpired leases which 
have terminated under nonbankruptcy law would be counter 
to the design of Chapter 13. 

In conformity with the above discussion, it is ORDERED 
that the Debtor may assume the unexpired lease upon the 
following terms and conditions: 

1. Within ten days of this order, the Debtor will pay to Mr. 
David J. Chastain, the attorney for the Movant, the rent 

due for August and September, 1994. 3 

2. The Debtor must make all rent payments for the months 
following September, 1994, in accordance with the 
terms of the lease . 

3. In addition to the payments required under the 
Debtor's Chapter 13 plan which was confirmed by 
order of this Court dated September 9, 1994, the 
Debtor shall pay to the Chapter 13 trustee the sum 
of $112.88 as a "cure payment" on the first day of 
each month for a period of six months beginning 
on October I, 1994. The sum indicated represents 
one sixth ofthe total damages of$655.00 incurred 
by the Movant as a result of the Debtor's default 

in the terms of the lease, as stipulated between 
the parties, including rent arrearage, late charges 
and collections costs, plus the Chapter 13 Trustee's 
percentage fee calculated at the rate of3.4 per cent. 
Upon receipt of the funds, the Chapter 13 trustee 
shall forthwith distribute the funds as $109.04 to 
Mr. David J. Chastain, the attorney for the Movant, 
and $3 .84 to the Standing Chapter 13 Trustee. 

*589 4. In the event the Debtor fails to make 
the payment required pursuant to the paragraph 
numbered 1 above, the Movant will be and is 
hereby granted relief from the stay without further 
or additional orders of this Court for the purpose of 
pursuing any remedies available under state law to 
recover possession of the subject premises . 

5.(A) In the event the Debtor fails to make current 
rent payments and concurrent "cure payments" as 
required pursuant to the paragraphs numbered 2 and 
3 above within ten days of the dates specified for 
the making of those payments in either the lease 
instrument or this order, the Movant will be and is 
hereby granted relief from the stay without further 
or additional orders ofthis Court for the purpose of 
pursuing any remedies available under state law to 
recover possession of the subject premises . 

(B) If the Debtor makes payments to the Chapter 13 
Trustee which are less than the total of his plan 
payments and the "cure payment," the Trustee shall 
apply the funds received first to the plan payment 
and the remainder to the "cure payment." This 
situation will of course create a default for the 
Debtor and the relief from stay provided for in 
paragraph 5(A) above will become effective. 

6. In the event the Debtor's Chapter 13 case is 
dismissed prior to the Debtor having made all of 
the payments specified in the paragraph numbered 
3 above, the Movant will be and is hereby granted 
relief from the stay without further or additional 
orders of this Court for the purpose of pursuing 
any remedies available under state law to recover 
possession of the subject premises. 

7. The lease between the parties is hereby reinstated 
and the termination of the lease is hereby declared 
to be null and void. 
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8. Any debt owed by the Debtor to the Movant for 
monetary damages resulting from default in or 
rejection of the lease shall be determined solely 
by means of this order or a proof of claim in this 
bankruptcy proceeding. Unless otherwise modified 
by order of the bankruptcy court or terminated by 

Footnotes 
Section 365(c)(3) reads: 

operation of law, the stay shall remain in effect to 
preclude the adjudication or collection of any such 
debt outside of this bankruptcy proceeding. 

It is further ORDERED that the Motion for Relief From 
the Automatic Stay filed by Property Managers, Inc., is 
DENIED. 

The trustee may not assume or assign any executory contract or unexpired lease of the debtor, whether or not such contract or 
lease prohibits or restricts assignment of rights or delegation of duties, if such lease is of nonresidential real property and has 
been terminated under applicable nonbankruptcy law prior to the order for relief. 

11 U.S.C. § 365(c)(3) (emphasis added). 
2 The case cannot be distinguished from the case at hand on the basis of a difference between Alabama and Louisiana lease law. In 

both states, a lease may be terminated by notice, but possession may only be recovered by way of an unlawful detainer action. See, 
e.g., Lilly v. Angelo, 523 So.2d 899 (La.Ct.App.l988). 

3 At the hearing on August 15, 1994, the Court instructed the Debtor to pay to his counsel, who would hold in trust, the August rent. 
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16 N.Y.Civ.Proc.R. 445 
Court of Common Pleas of New York City and County, 

General Term. 

KRAMER 
v. 

AMBERG. 

April1, 1889. 

Appeal from Second district court. 

This was a summary proceeding instituted by William 
Kramer, landlord, against Gustav Amberg, tenant, to obtain 
possession of the premises known as the "Thalia Theater," 
46 and 48 Bowery, New York City. Defendant's lease would 
not have expired by limitation until May 1, 1891, but plaintiff 
claimed the right to possession on the ground that defendant 
had violated one of the conditions of his lease, in subletting 
the premises. Judgment for plaintiff, and defendant appeals. 

Attorneys and Law Firms 

*613 Howe & Hummel, for appellant. 

A. J. Dittenhoefer, for respondent. 

Argued before VANHOESEN and BOOKSTAVER, JJ. 

Opinion 

PER CURIAM. 

End of Document 

The Code has not introduced any change into the statute 
relating to summary proceedings, and the decisions that 
construed the statute that the Code has superseded must 
control our construction of section 2231 of the Code. It has 
been the law of this state for many years that summary 
proceedings for the removal of a tenant will not lie where 
the landlord is seeking to recover possession on account of a 
breach by the tenant of some condition of the lease. Where the 
lease comes to an end on the happening of a designated event, 
without reference to the wishes of the landlord, so that without 
the exercise of the landlord's volition the tenant's right to 
occupancy reaches its limit by the mere words of the demise, 
the lease is said to determine by its own limitation, and in that 
case summary proceedings may be maintained. In the lease 
before us the landlord has the option either to terminate or to 
continue the term of the letting in case the tenant shall sublet 
the demised premises. If he elects to terminate the letting, he 
takes advantage of a breach of a condition of the lease; but it 
is the exercise by him of his option, and not the happening of 
an event provided for in the lease, that destroys the tenant's 
right to a further enjoyment of the term. This exercise of 
the landlord's option is not, in the language of the law, the 
expiration of a lease by its own limitation; and the uniform 
construction of the courts has been that where the statute 
speaks of the "expiration of the lease," the meaning is that 
the lease has come to an end either by effluxion of time or its 
own limitation. The ending of the lease by the exercise of the 
landlord's option, after condition broken, is the termination, 
not the expiration, of the lease. Miller v. Levi, 44 N. Y. 492; 
Beach v. Nixon, 9 N . Y. 35. It follows from this that the final 
order must be reversed, with costs. 

Parallel Citations 

16 N.Y.Civ.Proc.R. 445, 15 Daly 205,4 N.Y.S. 613 
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3 Misc. 509 
Court of Common Pleas of New York City and County, 

General Term. 

MANHATTAN LIFE INS. CO. 
v. 

GOSFORD. 

May 1,1893. 

Appeal from second district court. 

Summary proceedings by the Manhattan Life Insurance 
Company, landlord, against Charles A. Gosford, tenant, to 
recover the possession ofland, under Code Civil Proc. § 2231. 
From a final order in favor of the landlord, the tenant appeals. 
Affirmed. 

Attorneys and Law Firms 

**7 *510 John A. Foley, for appellant. 

Artemus H. Holmes, for respondent. 

Argued before BOOKSTAVER and BISCHOFF, JJ. 

"Very truly yours, 

The tenant failed to vacate the premises upon expiration of 
the time limited in the notice, and thereupon the landlord 
instituted proceedings to recover possession, upon the ground 
that the tenant continued in possession after expiration of the 
term, without its consent. 

*511 The provision in the lease for notice by the landlord 
operated to limit the duration of the tenant's estate. It did 
not create a condition subsequent, for the tenant's breach of 
which the landlord could re-enter, and thus recover his former 
estate. The case at bar is therefore clearly distinguishable 
from Cramer v. Amberg, (Com. Pl. N. Y.) 4 N. Y. Supp. 
613, cited by appellant's counsel. In that case the general term 
of this court held that the breach of a condition subsequent 
by the tenant does not, of itself, operate to determine the 
demised estate; that such a result is attainable only by the 
landlord's re-entry for breach of the condition; that without 
such re-entry the term cannot be said to have expired; and 

Opinion 

BISCHOFF, J. 

The lease was of a room designated as the "north subbasement 
office of the building numbers sixty-four and sixty-six 
Broadway, extending through to, and being, number nineteen 
New street, known as the 'Globe Building,' in the city of 
New York," and was originally for one year, commencing 
May 1, 1891, to May 1, 1892, but, by mutual agreement, 
extended for one further year. **8 Among other things it 
provided "that, if the landlord shall at any time deem the 
tenancy undesirable, then the tenant will vacate the premises, 
and render up peaceable possession thereof to the landlord, 
after two months' notice, in writing, to be left in or upon said 
premises, but for the two months covered by said notice the 
tenant shall not be required to pay any rent." On December 
1, 1892, the landlord caused the following notice to be served 
on the tenant: 

"Dear Sir: The Manhattan Life Insurance 
Company, your landlord, and owner of 
premises Nos. 64 and 66 Broadway, and 
No. 19 New street, part of which you 
occupy as tenant, hereby requests you to 
render up peaceable possession therof on 
the first day of February, 1893, pursuant 
to the terms of your lease. 

Henry B. Stokes, President." 

hence that, for breach of a condition subsequent, summary 
proceedings to recover possession of the demised premises, 

under the provisions of section 2231 1 of the Code of Civil 
Procedure, cannot be maintained on the ground that the tenant 
continues in possession after expiration of the term. Here, 
however, the lease is, in effect, that it shall endure for one 
year, unless sooner determined by service of the landlord's 
notice in writing, in which event the term demised shall expire 
upon the lapse of two months from the time of service of 
the notice. In such a case no condition is violated, but the 
term expires, of its own limitation, upon the happening ofthe 
event provided for. Re-entry is not required to reinvest the 
landlord with the right to immediate possession, and summary 
proceedings to recover it are maintainable. Miller v. Levi, 44 
N.Y. 489. 

The landlord's authorization of the notice of its president to 
the tenant to surrender the premises is sufficiently shown 
by the adoption of the notice, for the purposes of these 
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proceedings, and its reference to the provisions of the lease 
apprised the tenant that the landlord no longer desired to 
continue the tenancy. Nor was the landlord bound to assign 
any ground for deeming the continuance **9 of the tenancy 
undesirable. The lease did not circumscribe the landlord's 
discretion in that respect by requiring that it should proceed 
from sufficient grounds, and why it deemed the continuance 

Footnotes 

of the *512 tenancy undesirable is therefore immaterial. 
Werner v. Bergman, 28 Kan. 60. The order should be 
affirmed, with costs. 

Parallel Citations 

3 Misc. 509, 23 N.Y.S. 7 

Code Civil Proc. § 2231, provides that a tenant may be removed by summary proceedings when he continues in possession thereof, 
"after the expiration of his term, without the permission of the landlord." 

End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works. 

WestlawNexr © 2015 Thomson Reuters. No claim to original U.S. Government Works. 2 



A-5 Page 74

Martin v. Crossley, 46 Misc. 254 (1905) 

91 N.Y.S. 712 

46 Misc. 254 
Supreme Court, Appellate Term, New York. 

MARTIN 
v. 

CROSSLEY. 

January 17, 1905. 

Appeal from Municipal Court, Borough ofManhattan, Eighth 
District. 

Action by John Martin against Hannah L. Crossley. From a 
judgment for plaintiff, defendant appeals. Affirmed. 

Attorneys and Law Firms 

**713 *254 Randolph M. Newman, for appellant. 

John J. Gleason, for respondent. 

Argued before SCOTT, MacLEAN, and DAVIS, JJ. 

Opinion 

SCOTT, J. 

This proceeding is instituted under subdivision I of section 
2231 of the Code of Civil Procedure, authorizing the 
dispossession of a tenant who holds over "after the expiration 
of his term," and the only serious question involved is whether 
the term had "expired," or merely been "terminated" by the 
act of the landlord in giving notice of his election to and 
the lease and the term thereof. The answer to this question 
involves the construction to be given to clause *255 16 of the 
lease, which provides that the landlord may "terminate and 
end this lease, and the term hereby granted, and all right and 
interest under it," for any breach by the tenant of the terms of 
the lease, by giving a five-days notice in writing; whereupon, 
as it is provided, "this lease and said term and interest, and 
all right and claim under this lease, shall cease and end." Did 
this clause provide merely for a condition or for a conditional 
limitation? The essential distinction between a mere condition 
and a conditional limitation has not always been clearly 
defined in the adjudicated cases, and hence there has appeared 
at times to be some inconsistency between the decisions. 
This distinction has, however, been clearly pointed out by 
Commissioner Hunt in Miller v. Levi, 44 N.Y. 469, and by 
Justice Williams in Matter of Guaranty Building Company, 

52 App. Div. 140, 64 N.Y. Supp. 1056. In the former case 
the court pointed out that in Beach v. Nixon, 9 N. Y. 35, 
and Oakley v. Schoonmaker, 15 Wend. 226, the covenants 
considered were such that, ifbroken, the lessor might or might 
not take advantage of the breach and declare the lease at an 
end, but the breach did not ipso facto terminate the lease. 
Consequently the breach of the condition did not necessarily 
tenninate the lease, and the learned commissioner, writing the 
opinion, quotes and adopts the distinction made in Crabb on 
Real Property (sections 2135, 2136), wherein it is said that: 

"When an estate is so limited by words 
of its creation that it cannot endure 
for any longer time than until the 
contingency happens upon which it is to 
fall, this is denominated a limitation. * 
* * In such a case the estate **714 
determines as soon as the contingency 
happens. * * * On the other hand, 
where the estate is expressly granted 
upon condition in deed, * * * the law 
permits it to endure beyond the time of 
the contingency happening, unless the 
grantor takes advantage of the breach by 
making entry." 

In Matter of Guaranty Building Company, supra, Justice 
Williams quotes with approval the distinction between a mere 
condition and a conditional limitation pointed out in Chaplin 
on Landlord and Tenant, and adopts that author's definition 
of a conditional limitation, as follows: 

"It is otherwise if the lease contains 
a limitation *256 by which it is to 
continue only until breach. The election 
of the landlord to take advantage of a 
breach of condition by entry, and thus 
terminate the estate, is to be distinguished 
from the case where, by the provision of 
the lease, the term is created to endure 
only until an option to earlier end it 
has been exercised by the landlord. In 
the latter case, upon the exercise of the 
option the term 'expired' in the sense of 
the statute." 

To the same effect are Morton v. Weir, 70 N.Y. 247, Cottle 
v. Sullivan, 8 Misc. Rep. 184, and Man. Life Ins. Co. v. 
Gosford, 3 Misc. Rep. 509, 23 N. Y. Supp. 7. In the latter 
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case Kramer v. Amberg (Com. Pl.) 4 N. Y. Supp. 613, 
affirmed 115 N. Y. 655, 21 N. E. 1119, is distinguished. 
Undoubtedly the latter case was properly decided upon the 
facts, although some of the expressions contained in the 
opinion not necessary to the decision are not to be reconciled 
with the best considered authorities. The distinction herein 
considered is well illustrated by two clauses in the lease under 
consideration. The sixteenth clause provides, as has been said, 
that in case of a breach of condition the landlord may give 
a five-days notice of intention to determine the lease. The 
effect of this notice is declared to be that "the lease, and the 
term and interest, and all right and claim under the lease, shall 
cease and end." Here it is the notice, and not the breach of 
condition, which operates upon the lease. The facts of the 
case are similar to those considered in Man. Life Ins. Co. 
v. Gosford, supra, and Cottle v. Sullivan, supra. By contrast 
the seventeenth clause provides that in case of breach of 
any covenant the landlord may re-enter the premises. It is 
such a clause as this which limits the landlord to his right to 
bring ejectment. One conclusion is that the term granted by 
the lease was by the terms of the instrument made liable to 
curtailment upon a certain contingency, to wit, the giving of 
notice by the landlord; and that when that notice had been 
given, and the term thereby curtailed, it had "expired" so as to 
justify a proceeding for dispossession for holding over. The 
sixteenth and seventeenth clauses are not inconsistent, but 
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give the landlord alternative remedies, either of which he was 
at liberty to pursue. 

This appellant is not in a position to now raise the question 
that full time did not elapse *257 between the issue of the 
precept and its return. She did not raise the objection below, 
but appeared and answered. Any irregularity in the service 
of the process was thereby waived. Grafton v. Brigham, 70 
Hun, 131, 24 N. Y. Supp. 54. The subtenants who did raise 
the objection below are not appealing. 

Although the appellant interposed a general denial, she 
did not attempt to litigate any question of fact or make 
any objection based upon respondent's failure to prove the 
violation charged. In fact the appellant's counsel on the trial 
expressly waived any inquiry into **715 the facts, electing 
to stand on what he deemed the insufficiency of the petition 
and the lack of jurisdiction of the court. 

The final order was right, and must be affirmed, with costs . 

DAVIS, J., concurs. MacLEAN, J., taking no part. 

Parallel Citations 

46 Misc. 254, 91 N.Y.S. 712 
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109 Misc. 527 
Supreme Court, Appellate Term, New York, 

First Department. 

WAITT CONST. CO., Inc., 
v. 

LORAINE. 

December 18, 1919. 

Appeal from Municipal Court, Borough of Manhattan, Fifth 
District. 

Summary proceedings to dispossess by the Waitt 
Construction Company, Incorporated, landlord, against 
Jeanne Loraine, tenant. From an order dismissing the 
proceeding, the landlord appeals. Reversed, and new trial 
ordered. 

Attorneys and Law Firms 

**168 *528 Frederic H. McCoun, ofNew York City, for 
appellant. 

Thomas J. Stapleton, of Brooklyn, for respondent. 

Argued November term, 1919, before LEHMAN, BIJUR, and 
WAGNER,JJ. 

Opinion 

LEHMAN,J. 

The landlord has brought summary proceedings against his 
tenant on the ground that she holds over and continues in 
possession of the leased premises without the permission of 
the landlord, after the expiration of her term. The petition 
alleges: 
That on or about the 21st day of April, 1919, the landlord 
entered into an agreement with the tenant whereby the tenant 
hired certain premises for the term of October 1, 1919, to 
September 30, 1920, 'and continued thereunder under the 
terms of the original agreement, the term ending on October 
1, 1919, at 8 o'clock a. m., *529 as hereinafter stated. * * * 
That the term for which the premises were hired by said tenant 
has expired, for the reason that paragraphs 14 and 23 of the 
above-mentioned lease provide as follows: 

"14. In the event of the breach of 
any condition or covenant herein, or 
if the landlord shall at any time deem 
objectionable or improper or undesirable 
**169 the conduct of the tenant or any 

occupant of the demised premises, the 
landlord at his option terminate this lease 
by giving the tenant a written notice of 
five (5) days of an intention to terminate 
the same. In the event of such an election 
and the giving of such notice, the term 
hereof and the right of possession of 
the tenant hereunder shall expire five (5) 
days after the giving of such notice. The 
tenant agrees to yield up and surrender to 
the landlord peaceable possession of the 
demised premises five (5) days after the 
giving of such notice.' 

"23. It is further agreed that that part of clause 14 which 
reads, 'or if the landlord shall at any time deem objectionable 
or improper or undesirable the conduct of the tenant or any 
occupant of the demised premises, the landlord may at his 
option terminate the lease by giving the tenant a written 
notice of five ( 5) days of an intention to terminate the same,' 
shall be interpreted to mean that the character of the tenancy 
is to be decided entirely by the landlord, and that it shall 
not be necessary for the landlord to prove in what way the 
tenant's conduct shall have been objectionable or improper or 
undesirable, the same being entirely a matter to be decided by 
the landlord, and upon the landlord's decision to be binding.' 

'That the tenant holds over and continues in possession of said 
premises without the permission of the said landlord after the 
expiration of the said tenant's *530 term therein, inasmuch 
as a notice of five (5) days was given to the tenant in the 
manner prescribed by the lease on September 25, 1919.' 

[ 1] When the case came up for trial, the trial justice dismissed 
the complaint upon the pleadings, holding: 

'That this particular clause in the lease 
gives no right to maintain summary 
proceedings.' 

The trial justice apparently held that the clauses of the lease 
upon which the landlord relied create a condition, and not a 
limitation, and that under the authority of the cases of Cramer 
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v. Amberg (Com. Pl.) 4 N. Y. Supp. 613, and Beach v. 
Nixon, 9 N. Y. 35, summary proceedings cannot be brought 
to dispossess a tenant for breach of a condition of the lease. 
These cases have no application to summary proceedings 
brought after termination of a lease upon the giving of a 
written notice, as provided in the lease under consideration. 
This distinction has been clearly pointed out in the case of 
Manhattan Life Insurance Co. v. Gosford, 3 Misc. Rep. 509, 
23 N.Y. Supp. 7, where the clause under consideration was 
almost identical in language with the clause in the present 
case, and that case has been followed in the case of Martin 
v. Crossley, 46 Misc. Rep. 254, 91 N. Y. Supp. 712, and 
approved in the case of Schwoerer v. Connolly, 44 Misc. 
Rep. 222, 88 N.Y. Supp. 818, and in the Matter of Guaranty 
Building Co., 52 App. Div. 140, 64 N.Y. Supp. 1056. See, 
also, Miller v. Levi, 44 N.Y. 489. 
[2] The tenant, however, maintains that, even though 
summary proceedings would lie where the tenant holds over 
without the permission of the landlord after a lease has been 
terminated by reason of notice given under this section, the 
petition in this case is defective on other grounds. The petition 
was verified on the I st day of October, 1919. The notice of 
termination of the lease was given on September 25, 1919, 
and the term expired under that notice on September 30, 1919. 
The petition alleges that the parties hereto entered *531 into 
an agreement in writing for the lease of the premises for the 
term of October I, 1919, to September 30, 1920, and it is 
plain that the landlord cannot claim that a tenant is holding 
over after the expiration of a term, when **170 such term 
had not even begun at the period when it is alleged it was 
terminated. It would appear, however, that the allegation that 
the parties under this agreement continued 'under the terms of 
the original agreement, the term ending on October I, 1919, 
at 8 o'clock as hereinafter stated,' is sufficient to show that the 
new lease was merely an extension or continuation ofthe old 
lease, subject to the same terms, and the extended term would 
expire whenever the tenancy was terminated as provided in 
the terms of the lease. In this regard, therefore, the petition 
seems to me technically sufficient. 

[3] [ 4] Another defect which the tenant claims exists in the 
petition is that it fails to set forth in what manner the tenant's 
conduct was undesirable. Apparently the landlord failed to set 
forth any particulars, because he was relying on the clause 
that--

'the character of the tenancy is to be 
decided entirely by the landlord, and 
that it shall not be necessary for the 
landlord to prove in what way the tenant's 

conduct shall have been objectionable 
or improper or undesirable, the same 
being entirely a matter to be decided 
by the landlord, and upon the landlord's 
decision to be binding.' 

But from the colloquy of counsel at the trial it is doubtful 
whether this clause can be applied in the present case. 
Although the petition alleges that the new lease continued 
the term ending on October I, 1919, at 8 o'clock a. m., 
under the terms of the original agreement, it would appear 
from the statement of the landlord's counsel that as a matter 
of fact this particular clause was inserted only in the new 
lease and was not part of the terms of the original tenancy. 
Obviously, if that *532 clause does not apply to the tenancy 
existing on September 25th, the landlord could obtain no 
rights thereunder on the date when the notice was served. 

Nevertheless, even if we assume that this clause had no 
application to the tenancy then existing, the landlord was not 
required to state, either in his petition or in his notice, the 
ground upon which he deemed the tenancy undesirable. In the 
case of Manhattan Life Insurance Co. v. Gosford, supra, the 
court held that under the terms of a lease which did not contain 
any clause similar to clause 23 in this case, but did contain 
a clause similar to clause 14, which is conceded to be part 
of the original lease, the landlord's discretion was unfettered, 
and he was not bound to assign any ground for deeming the 
continuance of the tenancy undesirable; and in the subsequent 
case of Schwoerer v. Connolly, supra, the court approved 
that decision and fortified it by citation of principles which 
are well established in regard to analogous contracts. The 
petition, therefore, seems to me sufficient also in this respect. 
[5] It seems to me that the most serious objection to the 
petition has not in fact been raised by the tenant. While the 
petition need not allege the grounds upon which the landlord 
deemed the tenancy undesirable, it should in my opinion have 
alleged that he did deem it undesirable. It is true that the lease 
is terminated, not by reason of any breach of condition which 
operates upon the lease, but by reason of the notice (Martin v. 
Crossley, supra); but such notice is effective only where the 
event was occurred which gives the right to the landlord to 
**171 terminate the lease, and in the present case that event 

is that he deems objectionable or improper or undesirable the 
conduct of the tenant. It may well be that the landlord need not 
show that *533 in fact the tenancy was undesirable, or that 
he had any reasonable grounds for deeming it undesirable, 
and yet, since his option to terminate the lease arises only if 
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he deems the tenancy undesirable, he should be required to 
allege and prove this fact. 

[6] On the other hand, this defect in the petition, if it exists, 
does not seem to me jurisdictional. It does allege that the 
tenancy has expired, because a notice was given to the tenant 
in the manner prescribed by the lease on September 25, 1919, 
and it is fairly inferable from the allegations of the petition 
that the notice was in fact given because the landlord deemed 
the tenant's conduct undesirable. Since the defect, if any, 
in the petition, was not jurisdictional, the dismissal of the 

End of Document 

complaint, based on erroneous grounds, cannot be sustained 
for that reason. 

Final order should be reversed, and a new trial ordered, with 
$30 costs to appellant to abide the event. All concur. 

Parallel Citations 

109 Misc. 527, 179 N.Y.S. 167 
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100 N.Y.2d 147 
Court of Appeals of New York. 

40 WEST 67TH STREET, Respondent, 
v. 

David PULLMAN, Appellant. 

May 13, 2003. 

Co-operative brought action seeking to eject shareholder-
tenant and recover possession of his apartment based 
on his "objectional" conduct. The Supreme Court, New 
York County, Marilyn Shafer, J., denied co-op's motion 
for summary judgment, and the Supreme Court, Appellate 
Division, Mazzarelli, J.P., 296 A.D.2d 120, 742 N.Y.S.2d 
264, affirmed as modified to extent of granting co-op partial 
summary judgment. Tenant appealed. The Court of Appeals, 
Rosenblatt, J., held that business judgment rule required court 
to defer to cooperative board's determination. 

Judgment of Supreme Court, Appellate Division, affirmed. 

Attorneys and Law Firms 

***747 *148 **1176 Rosenberg & Estis, P.C., New York 
City (Gary M. Rosenberg and Jeffrey Turkel of counsel), for 
appellant. 

*149 Balber Pickard Battistoni Maldonado & VanDer Tuin, 
P.C., New York City (John T. Van Der Tuin, David A. 
Armendariz and Joseph J. Barker of counsel), for respondent. 

OPINION OF THE COURT 

ROSENBLATT, J. 

In Matter of Levandusky v. One Fifth Ave. Apt. Corp., 75 
N.Y.2d 530, 554 N.Y.S.2d 807, 553 N.E.2d 1317 [1990] 
we held that the business judgment rule is the proper 
standard of judicial review when evaluating decisions *150 
made by residential cooperative corporations. In the case 
before us, defendant is a shareholder-tenant in the plaintiff 
cooperative building. The relationship between defendant 
and the cooperative, including the conditions under which a 
shareholder's tenancy may be terminated, is governed by the 
shareholder's lease agreement. The cooperative terminated 
defendant's tenancy in accordance with a provision in the 

lease that authorized it to do so based on a tenant's 
"objectionable" conduct. 

Defendant has challenged the cooperative's action and asserts, 
in essence, that his tenancy may not be terminated by the court 
based on a review of the facts under the standard articulated 
in Levandusky. He argues that termination may rest only 
upon a court's independent evaluation of the reasonableness 
of the cooperative's action. We disagree. In reviewing the 
cooperative's actions, the business judgment standard governs 
a cooperative's decision to terminate a tenancy in accordance 
with the terms of the parties' agreement. 

I. 

Plaintiff cooperative owns the building located at 40 West 
67th Street in Manhattan, which contains 38 apartments. In 
1998, defendant bought into the cooperative and acquired 
80 shares of stock appurtenant ***748 **1177 to his 
proprietary lease for apartment 7B. 

Soon after moving in, defendant engaged in a course 
of behavior that, in the view of the cooperative, 
began as demanding, grew increasingly disruptive and 
ultimately became intolerable. After several points of friction 

between defendant and the cooperative, 1 defendant started 
complaining about his elderly upstairs neighbors, a retired 
college professor and his wife who had occupied apartment 
8B for over two decades. In a stream of vituperative letters 
to the cooperative-16 letters in the month of October 1999 
alone-he accused the couple of playing their television set 
and stereo at high volumes late into the night, and claimed 
they were running a loud and illegal bookbinding business 
in their apartment. Defendant further charged that the couple 
stored toxic chemicals in their apartment for use in their 
"dangerous and illegal" business. Upon investigation, the 
cooperative's Board determined that the *151 couple did 
not possess a television set or stereo and that there was no 
evidence of a bookbinding business or any other commercial 
enterprise in their apartment. 

Hostilities escalated, resulting in a physical altercation 

between defendant and the retired professor. 2 Following the 
altercation, defendant distributed flyers to the cooperative 
residents in which he referred to the professor, by name, 
as a potential "psychopath in our midst" and accused him 
of cutting defendant's telephone lines. In another flyer, 
defendant described the professor's wife and the wife of the 
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Board president as having close "intimate personal relations." 
Defendant also claimed that the previous occupants of his 
apartment revealed that the upstairs couple have "historically 
made excessive noise." The former occupants, however, 
submitted an affidavit that denied making any complaints 
about noise from the upstairs apartment and proclaimed 
that defendant's assertions to the contrary were "completely 
false." 

Furthermore, defendant made alterations to his apartment 
without Board approval, had construction work performed 
on the weekend in violation of house rules, and would not 
respond to Board requests to correct these conditions or to 
allow a mutual inspection of his apartment and the upstairs 
apartment belonging to the elderly couple. Finally, defendant 
commenced four lawsuits against the upstairs couple, the 
president of the cooperative and the cooperative management, 
and tried to commence three more. 

In reaction to defendant's behavior, the cooperative called a 
special meeting pursuant to article III (First) (f) of the lease 
agreement, which provides for termination of the tenancy if 
the cooperative by a two-thirds vote determines that "because 
of objectionable conduct on the part of the Lessee * * * 
the tenancy of the Lessee is undesirable." 3 The cooperative 
informed ***749 **1178 the shareholders that the purpose 
of the meeting was to determine whether defendant "engaged 
in repeated actions *152 inimical to cooperative living and 
objectionable to the Corporation and its stockholders that 
make his continued tenancy undesirable." 

Timely notice of the meeting was sent to all shareholders 
in the cooperative, including defendant. At the ensuing 
meeting, held in June 2000, owners of more than 75% 
of the outstanding shares in the cooperative were present. 
Defendant chose not attend. By a vote of 2,048 shares 
to 0, the shareholders in attendance passed a resolution 
declaring defendant's conduct "objectionable" and directing 
the Board to terminate his proprietary lease and cancel his 
shares. The resolution contained the findings upon which 
the shareholders concluded that defendant's behavior was 
inimical to cooperative living. Pursuant to the resolution, the 
Board sent defendant a notice of termination requiring him 
to vacate his apartment by August 31, 2000. Ignoring the 
notice, defendant remained in the apartment, prompting the 
cooperative to bring this suit for possession and ejectment, 
a declaratory judgment cancelling defendant's stock, and a 
money judgment for use and occupancy, along with attorneys' 
fees and costs. 

Supreme Court denied the cooperative's motion for summary 
judgment and dismissed its cause of action that premised 
ejectment solely on the shareholders' vote and the notice 
of termination. The court declined to apply the business 
judgment rule to sustain the shareholders' vote and the Board's 
issuance of the notice of termination. Instead, the court 
invoked RPAPL 711(1) and held that to terminate a tenancy, 
a cooperative must prove its claim of objectionable conduct 
by competent evidence to the satisfaction of the court. 

Disagreeing with Supreme Court, a divided Appellate 
Division granted the cooperative summary judgment on 
its causes of action for ejectment and the cancellation 
of defendant's stock. It modified Supreme Court's order 
accordingly and remanded the case for a hearing on use 
and occupancy, legal fees and costs. The majority held 
that Levandusky prohibited judicial scrutiny of actions of 
cooperative boards "taken in good faith and in the exercise 
of honest judgment in the lawful and legitimate furtherance 
of corporate purposes" (296 A.D.2d 120, 124, 742 N.Y.S.2d 
264 [2002] [quoting Auerbach v. Bennett, 47 N.Y.2d 619, 
629,419 N.Y.S.2d 920,393 N.E.2d 994 (1979)] ). The two 
dissenting Justices would have required the cooperative to 
prove defendant's objectionable conduct to the satisfaction 
of the court. Defendant appealed to this Court as of right 
pursuant to CPLR 5601(a). We agree with the Appellate 
Division majority that the business judgment rule applies and 
therefore affirm. 

*153 II. The Levandusky Business Judgment Rule 

[1] The heart of this dispute is the parties' disagreement 
over the proper standard of review to be applied when 
a cooperative exercises its agreed-upon right to terminate 
a tenancy based on a shareholder-tenant's objectionable 
conduct. In the agreement establishing the rights and duties 
of the parties, the cooperative reserved to itself the authority 
to determine whether a member's conduct was objectionable 
and to terminate the tenancy on that basis. The cooperative 
argues that its decision to do so should be reviewed 
in accordance with Levandusky's business judgment rule. 
Defendant contends that the business judgment rule has no 
application under these circumstances and that RP APL 711 
requires a court to make its own evaluation of the Board's 
conduct ***750 **1179 based on a judicial standard of 
reasonableness. 
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Levandusky established a standard of review analogous to 
the corporate business judgment rule for a shareholder-
tenant challenge to a decision of a residential cooperative 
corporation. The business judgment rule is a common-law 
doctrine by which courts exercise restraint and defer to 
good faith decisions made by boards of directors in business 
settings (see generally Davis, Once More, The Business 
Judgment Rule, 2000 Wis. L. Rev. 573 [2000] ). The rule has 
been long recognized in New York (see e.g. Flynn v. Brooklyn 
City R.R. Co., 158 N.Y. 493, 507, 53 N.E. 520 [1899]; 
Pollitz v. Wabash R.R. Co., 207 N.Y. 113, 124, 100 N.E. 
721 [1912] ). In Levandusky, the cooperative board issued a 
stop work order for a shareholder-tenant's renovations that 
violated the proprietary lease. The shareholder-tenant brought 
a CPLR article 78 proceeding to set aside the stop work 
order. The Court upheld the Board's action, and concluded 
that the business judgment rule "best balances the individual 
and collective interests at stake" in the residential cooperative 
setting (Levandusky, 75 N.Y.2d at 537, 554 N.Y.S.2d 807, 
553 N.E.2d 1317). 

[2) In the context of cooperative dwellings, the business 
judgment rule provides that a court should defer to a 
cooperative board's determination "[s]o long as the board acts 
for the purposes of the cooperative, within the scope of its 
authority and in good faith" (id. at 538, 554 N.Y.S.2d 807, 553 

N.E.2d 1317). 4 In adopting this rule, we recognized that a 
cooperative board's broad powers could lead *154 to abuse 
through arbitrary or malicious decisionmaking, unlawful 
discrimination or the like. However, we also aimed to avoid 
impairing "the purposes for which the residential community 
and its governing structure were formed: protection of 
the interest of the entire community of residents in an 
environment managed by the board for the common benefit" 
(id. at 537, 554 N.Y.S.2d 807, 553 N.E.2d 1317). The Court 
concluded that the business judgment rule best balances 
these competing interests and also noted that the limited 
judicial review afforded by the rule protects the cooperative's 
decisions against "undue court involvement and judicial 
second-guessing" (id. at 540, 554 N.Y.S.2d 807, 553 N.E.2d 
131 7). 

[3] Although we applied the business judgment rule in 
Levandusky, we did not attempt to fix its boundaries, 
recognizing that this corporate concept may not necessarily 
comport with every situation encountered by a cooperative 
and its shareholder-tenants. Defendant argues that when it 
comes to terminations, the business judgment rule conflicts 

with RPAPL 711(1) and is therefore inoperative. 5 We see 

no such conflict. In the realm of cooperative governance 
and in the lease provision ***751 **1180 before us, the 
cooperative's determination as to the tenant's objectionable 
behavior stands as competent evidence necessary to sustain 
the cooperative's determination. If that were not so, the 
contract provision for termination of the lease-to which 
defendant agreed-would be meaningless. 

We reject the cooperative's argument that RP APL 711 (1) 
is irrelevant to these proceedings, but conclude that the 
business judgment rule may be applied consistently with the 
statute. Procedurally, the business judgment standard will be 
applied across the cases, but the manner in which it presents 
itself varies with the form of the lawsuit. Levandusky, for 
example, was framed as a CPLR article 78 proceeding, but 
we applied the business judgment rule as a concurrent form 
of "rationality" and "reasonableness" to determine whether 
the decision was "arbitrary and capricious" pursuant to CPLR 
7803(3) (see id. at 541, 554 N.Y.S.2d 807, 553 N.E.2d 1317 
n.). 

[4) *155 Similarly, the procedural vehicle driving this case 
is RPAPL 711(1), which requires "competent evidence" to 
show that a tenant is objectionable. Thus, in this context, 
the competent evidence that is the basis for the shareholder 
vote will be reviewed under the business judgment rule, 
which means courts will normally defer to that vote and the 
shareholders' stated findings as competent evidence that the 
tenant is indeed objectionable under the statute. As we stated 
in Levandusky, a single standard of review for cooperatives 
is preferable, and "we see no purpose in allowing the form of 
the action to dictate the substance of the standard by which 
the legitimacy of corporate action is to be measured" (id. at 
541,554 N.Y.S.2d 807,553 N.E.2d 1317). 

In addition, RP APL 711 was derived from former Civil 
Practice Act § 1410(6), which was enacted in 1920 (L. 
1920, ch. 133, adding former Code Civ Pro § 2231 [6], 
recodified L. 1921, ch. 199, § 15). Before that, a landlord 
could evict a tenant based on the landlord's sole and unfettered 
determination that the tenant was objectionable (see e.g. 
Manhattan Life Ins. Co. v. Gosford, 3 Misc. 509, 23 N.Y.S. 
7 [1893]; Waitt Constr. Co. v. Loraine, 109 Misc. 527, 
179 N.Y.S. 167 [1919] ). By enacting former Civil Practice 
Act § 141 0( 6), the Legislature imposed on the landlord 
the burden of proving that the tenant was objectionable. 
While RP APL 711 (1) applies to the termination before us, 
we are satisfied that the relationships among shareholders 
in cooperatives are sufficiently distinct from traditional 
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landlord-tenant relationships that the statute's "competent 
evidence" standard is satisfied by the application of the 
business judgment rule. 

[5) Despite this deferential standard, there are instances 
when courts should undertake review of board decisions. To 
trigger further judicial scrutiny, an aggrieved shareholder-
tenant must make a showing that the board acted (1) outside 
the scope of its authority, (2) in a way that did not legitimately 
further the corporate purpose or (3) in bad faith. 

III. 

A. The Cooperative's Scope of Authority 

[6) Pursuant to its bylaws, the cooperative was authorized 
(through its Board) to adopt a form of proprietary lease to be 
used for all shareholder-tenants. Based on this authorization, 
defendant and other members of the cooperative voluntarily 
entered into lease agreements containing the termination 
provision before us. The cooperative does not contend that it 
has the power to terminate the lease absent the termination 
*156 provision. Indeed, it recognizes, ***752 **1181 

correctly, that if there were no such provision, termination 
could proceed only pursuant to RP APL 711 (1 ). 

The cooperative unfailingly followed the procedures 
contained in the lease when acting to terminate defendant's 
tenancy. In accordance with the bylaws, the Board called 
a special meeting, and notified all shareholder-tenants of 
its time, place and purpose. Defendant thus had notice 
and the opportunity to be heard. In accordance with the 
agreement, the cooperative acted on a supermajority vote 
after properly fashioning the issue and the question to be 
addressed by resolution. The resolution specified the basis 
for the action, setting forth a list of specific findings as 
to defendant's objectionable behavior. By not appearing or 
presenting evidence personally or by counsel, defendant 
failed to challenge the findings and has not otherwise satisfied 
us that the Board has in any way acted ultra vires. In all, 
defendant has failed to demonstrate that the cooperative acted 
outside the scope of its authority in terminating the tenancy. 

B. Furthering the Corporate Purpose 

[7) Levandusky also recognizes that the business judgment 
rule prohibits judicial inquiry into Board actions that, 
presupposing good faith, are taken in legitimate furtherance 
of corporate purposes. Specifically, there must be a legitimate 
relationship between the Board's action and the welfare of the 
cooperative. Here, by the unanimous vote of everyone present 
at the meeting, the cooperative resoundingly expressed its 
collective will, directing the Board to terminate defendant's 
tenancy after finding that his behavior was more than its 
shareholders could bear. The Board was under a fiduciary 
duty to further the collective interests of the cooperative. 
By terminating the tenancy, the Board's action thus bore an 
obvious and legitimate relation to the cooperative's avowed 
ends. 

There is, however, an additional dimension to corporate 
purpose that Levandusky contemplates, notably, the 
legitimacy of purpose- a feature closely related to good 
faith. Put differently, all the shareholders of a cooperative 
may agree on an objective, and the Board may pursue that 
objective zealously, but that does not necessarily mean the 
objective is lawful or legitimate. Defendant, however, has 
not shown that the Board's purpose was anything other than 
furthering the overall welfare *157 of a cooperative that 

found it could no longer abide defendant's behavior. 6 

C. Good Faith, in the Exercise of Honest Judgment 

[8) Finally, defendant has not shown the slightest indication 
of any bad faith, arbitrariness, favoritism, discrimination 
or malice on the cooperative's part, and the record reveals 
none. Though defendant contends that he raised sufficient 
facts in this regard, we agree with the Appellate Division 
majority that defendant has provided no factual support for his 
conclusory assertions that he was evicted based upon illegal 
or impermissible considerations. Moreover, as the Appellate 
Division noted, the cooperative emphasized that upon the 
sale of the apartment it "will 'turn over [to the defendant] 
all proceeds after deduction of unpaid use and occupancy, 
costs of sale and litigation expenses incurred in this dispute'" 
(296 A.D.2d at 127, 742 N.Y.S.2d 264). Defendant does not 
contend otherwise. 

***753 **1182 Levandusky cautions that the broad 
powers of cooperative governance carry the potential for 
abuse when a board singles out a person for harmful treatment 
or engages in unlawful discrimination, vendetta, arbitrary 
decisionmaking or favoritism. We reaffirm that admonition 
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and stress that those types of abuses are incompatible with 
good faith and the exercise of honest judgment. While 
deferential, the Levandusky standard should not serve as 
a rubber stamp for cooperative board actions, particularly 
those involving tenancy terminations. We note that since 
Levandusky was decided, the lower courts have in most 
instances deferred to the business judgment of cooperative 

boards 7 but in a number of cases have withheld deference in 

the face of evidence that the board acted illegitimately. 8 

[9] *158 The very concept of cooperative living entails 
a voluntary, shared control over rules, maintenance and 
the composition of the community. Indeed, as we observed 
in Levandusky, a shareholder-tenant voluntarily agrees 
to submit to the authority of a cooperative board, and 
consequently the board "may significantly restrict the bundle 
of rights a property owner normally enjoys" (75 N.Y.2d at 
536, 554 N.Y.S.2d 807, 553 N.E.2d 1317). When dealing, 

Footnotes 

however, with termination, courts must exercise a heightened 
vigilance in examining whether the board's action meets the 
Levandusky test. 

We have considered defendant's remaining contentions, and 
find them without merit. Accordingly, the order of the 
Appellate Division should be affirmed, with costs. 

Chief Judge KAYE and Judges SMITH, CIP ARICK, 
WESLEY, GRAFFEO and READ concur. 
Order affirmed, with costs. 

Parallel Citations 

100N.Y.2d 147, 790N.E.2d 1174, 760N.Y.S.2d 745,2003 
N.Y. Slip Op. 14001 

Initially, defendant sought changes in the building services, such as the installation of video surveillance, 24-hour door service and 
replacement of the lobby mailboxes. After investigation, the Board deemed these proposed changes inadvisable or infeasible. 

2 Defendant brought charges against the professor which resulted in the professor's arrest. Eventually, the charges were adjourned in 
contemplation of dismissal. 

3 The full provision authorizes termination "if at any time the Lessor shall determine, upon the affirmative vote of the holders of record 
of at least two-thirds of that part of its capital stock which is then owned by Lessees under proprietary leases then in force, at a meeting 
of such stockholders duly called to take action on the subject, that because of objectionable conduct on the part of the Lessee, or of 
a person dwelling in or visiting the apartment, the tenancy of the Lessee is undesirable." 

4 See generally Franzese, Common Interest Communities: Standards of Review and Review ofStandards, 3 Wash U J L & Poly 663, 667 
(2000); Hyatt, Common Interest Communities: Evolution and Reinvention, 31 J Marshall L Rev 303, 343 (1998); Kim, Involuntmy 
Sale: Banishing an Owner From the Condominium Community, 31 J Marshall L Rev 429, 438 (1998); Kress, Beyond Nahrstedt: 
Reviewing Restrictions Governing Life in a Property Owner Association, 42 UCLA L Rev 837, 863 (1995). 

5 RP APL 711 ( 1 ), in pertinent part, states: "A proceeding seeking to recover possession of real property by reason of the termination 
of the term fixed in the lease pursuant to a provision contained therein giving the landlord the right to terminate the time fixed for 
occupancy under such agreement if he deem the tenant objectionable, shall not be maintainable unless the landlord shall by competent 
evidence establish to the satisfaction of the court that the tenant is objectionable." 

6 Indeed, the Appellate Division majority stated that in its own evaluation of defendant's conduct, the record amply supported the 
Board's determination, where defendant's actions had a negati~e effect on all of the other 3 7 leaseholders including making them 
responsible for the payment of thousands of dollars in unnecessary legal fees. 

7 See e.g. Hochman v. 35 Park W. Corp., 293 A.D.2d 650, 741 N.Y.S.2d 261 [2d Dept.2002]; Sirianni v. Raja/off, 284 A.D.2d 447, 
727 N.Y.S.2d 452 [2d Dept.2001]; Cooper v. 6 W. 20th St. Tenants Corp., 258 A.D.2d 362,685 N.Y.S.2d 245 [1st Dept.l999]. 

8 See e.g. Abrons Found. v. 29 E. 64th St. Corp., 297 A.D.2d 258, 746 N.Y.S.2d 482 [1st Dept.2002] [tenant raised genuine issues of 
material fact as to whether board acted in bad faith in imposing sublet fee meant solely to impact one tenant]; Greenberg v Board of 
Mgrs. ofParkridge Condominiums, 294 A.D.2d 467, 742 N. Y .S.2d 560 [2d Dept.2002] [affirming injunction against board because it 
acted outside scope of authority in prohibiting tenant from erecting a succah on balcony]; Dinicu v. GroffStudios Corp., 257 A.D.2d 
218, 690 N.Y.S.2d 220 [1st Dept.l999] [business judgment rule does not protect cooperative board from its own breach of contract]; 
Matter of Vacca v Board ofMgrs. of Primrose Lane Condominium, 251 A.D.2d 674, 676 N.Y.S.2d 188 [2d Dept.1998] [board acted 
in bad faith in prohibiting tenant from displaying religious statue in yard]; Johar v 82-04 Lefferts Tenants Corp., 234 A.D.2d 516, 
651 N.Y.S.2d 914 [2d Dept.l996] [board vote amending bylaws to declare plaintiff tenant ineligible to sit on cooperative board not 
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shielded by business judgment rule]. While we do not undertake to address the correctness of the rulings in all of these cases, we 
list them as illustrative. 
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West's Key Number Digest 
West's Key Number Digest, Landlord and Tenant ;p-,93 to 112 
Legal Encyclopedias 
C.J.S., Landlord and Tenant§§ 101 to 125(1) 
C.J.S., Landlord and Tenant§§ 127 to 129 
C.J.S., Landlord and Tenant§ 82(1) 
C.J.S., Landlord and Tenant§§ 89(1) to 99(1) 

What is sometimes called a "forfeiture" clause in a lease is more properly called a "power of termination." One party or the 
other is given a power to terminate the lease and leasehold. Lawyers sometimes loosely speak of this as "rescission," but 
that is not right. Rescission is an equitable contract remedy that allows one party to renounce or cancel a contract on account 

of the other party's substantial breach. 1 Supposedly rescission, a remedy developed in contract Jaw and not conveyancing 

law, does not even apply to leases, though courts sometimes do speak of"rescission" of! eases. 2 Rescission does not depend 
upon a tennination clause in the contract. "Termination," as we speak of it here, does; the power exists only by virtue of a 

specific clause creating the power. 3 We must study the clause to see whether a party may terminate. Occasionally the clause 
will give the exercising party the power to terminate the lease at will, but more commonly the power is exercisable only upon 
some triggering condition, such as the other party's breach or bankruptcy or the destruction or condemnation of the premises. 
Powers of termination that are created by clauses in leases must also be distinguished from what might be called statutory 
powers of termination. These exist in a number of Washington statutes. For instance, under the Residential Landlord-Tenant 

Act, a tenant may terminate if the landlord fails to make statutorily required repairs after notice. 4 Under RCWA 59.04 .040, 

landlords may terminate upon I 0 days' notice if their tenants default in paying rent. 5 RCW A 4.24.080 allows a landlord 
to eject a tenant who allows the premises to be used for gambling. The unlawful detainer statutes give landlords statutory 

powers of termination. 6 This list of statutes may not be complete, but it illustrates that statutory powers oftermination exist 
in Washington. 
As noted above, the simplest, though most drastic, form of termination clause is one that allows landlord or tenant to terminate 
at will, simply by notifying the other party. With such a clause, an argument may be made that the tenancy becomes a tenancy 
at the will of one party and, by the doctrine of mutuality, a tenancy at the will of both parties. Washington has rejected this 

argument and has upheld a power to terminate at will. 7 

Clauses allowing termination for cause may be general, or they may be specific. A general clause allows a party, say, the 
landlord, to terminate if the other party breaches any covenant of the lease. Such a general clause will, for instance, allow a 

landlord to terminate if the tenant violates a covenant not to assign without the landlord's consent. 8 Exercise of the power 

of termination brings the tenancy to an end, as effectively as would the normal ending of the term. 9 The tenant has no 

further duty to pay rent; neither party has any further duties under the lease. 10 However, if the termination clause provides 
expressly that the landlord may charge the tenant rent until the end of the term or until the premises are re-let, that provision 

will be enforced. 1 1 A court of appeals decision holds that if the provision says only that the landlord may charge rent "for 
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the balance of the term," this will be interpreted to mean that, if the landlord re-lets the premises, the former tenant owes 

rent only up to the point ofre-letting. 12 

Powers of termination must be exercised strictly in the manner provided in the termination clause. If advance notice must 
be given, the termination is not effective until the notice period has expired. In fact, Washington has held that if the lease 
allows the breaching party to have a period of time to cure a breach, termination is not effective until that time has passed, 

even if the breach is one that cannot be cured. 13 

There is an odd quirk in Washington law against which the draftsman will usually want to draft. Republic Investment Co. 

v. Naches Hotel Co. 14 held that, when a lease allowed a landlord to terminate for breach upon 60 days' notice, the 60-day 
notice was necessary, not only to terminate, but also for the landlord to maintain an action for damages. Reasoning in the 
decision was that the parties intended that no breach would occur until after the notice period had expired. Assuming the 
parties would not want that result, it can be avoided by providing that the party who has a power of termination upon the 
other's breach may elect either to terminate upon notice or to pursue any other remedy allowed by law immediately. 

Westlaw. © 2014 Thomson Reuters. No Claim to Orig. U.S. Govt. Works. 

Footnotes 
aO Judson Falknor Professor of Law Emeritus, University of Washington, Of Counsel, Karr Tuttle Campbell, Member of the Washington 

Bar. 
al Professor of Law, Seattle University, Member of the Washington Bar. 
1 See D. Dobbs, Remedies§§ 12.2, 12.12 (1973). 
2 See University Properties v. Moss, 63 Wn.2d 619,388 P.2d 543 (1964). 
3 See I American Law of Property§ 3.94 (A. J. Casner ed. 1952). 
4 RCWA 59.18.090(1). 
5 This statute gives the landlord an ejectment action, not an unlawful detainer action. Verline v. Hyssop, 2 Wn.2d 141,97 P.2d 653 

(1940) (court cited wrong statute). 
6 See RCWA Chapter 59.12 and RCWA 59.18.370 through RCWA 59.18.410. 
7 Peoples Park & Amusement Ass'n v. Anrooney, 200 Wash. 51, 93 P.2d 362 (1939). Accord, Lane v. Wahl, I 01 Wn.App. 878, 6 P.3d 

621 (Div. 3, 2000) (tenant's power to terminate does not render lease illusory). 
8 Boyd v. North, 114 Wash. 540, 195 P. lOll (1921). 
9 State v. Sheets, 48 Wn.2d 65, 290 P.2d 974 (1955). 
I 0 Heuss v. Olson, 43 Wn.2d 901, 264 P.2d 875 (1953). 
II Heuss v. Olson, 43 Wn.2d 901, 264 P.2d 875 (1953); Metropolitan Nat'! Bank v. Hutchinson Realty Co., !57 Wash. 522,289 P. 

56 (1930). 
12 Hargis v. Mel-Mad Corp., 46 Wn.App. 146, 730 P.2d 76 (1986). 
13 Gray v. Gregory, 36 Wn.2d416, 218 P.2d 307 (1950). 
14 Republic Investment Co. v. Naches Hotel Co., 190 Wash. 176, 67 P.2d 858 (1937). 

End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works. 

VVestlavvNext © 2015 Thomson Reuters. No claim to original U.S. Government Works . 2 


	327051 RSP ELF1
	327051 RSP ELF.pdf
	RESPONDENT'S BRIEF
	TOC
	TOA
	I. Introduction
	II. Statement of the Case
	A. Statement of facts
	B. Procedural history
	III. Argument
	A. RCW 59.123.030(1) applies here
	B. Lease term ends upon termination
	C. Terminated lease has expired
	D. Proper to grant partial sj
	E. FPA entitled to fees & expenses
	IV. Conclusion

	Appendix A to Respondent's Brief
	A-1
	A-2 thru A-8
	A-2
	A-3
	A-4
	A-5
	A-6
	A-7
	A-8



	FIRST PAGE 327051




