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A. ARGUMENT

Our Supreme Court has held that gang-related statements provided
to jail staff by a defendant in order to avoid being housed with rival gang
members cannot be considered voluntary and their admission at trial
violates the defendant’s Fifth Amendment rights. State v. DelLeon, No.
91185-1, 2016 WL 2586679, at *4 (Wash. May 5, 2016). The record
shows Mr. Rodriguez made statements under circumstances
indistinguishable from those in DeLeon, and admission of those statements
violated his rights under the Fifth Amendment.

The error was constitutional and the State bears the burden of
showing it was harmless. 2016 WL 2586679, at *5. Here, as in DeLeon,
the State cannot carry this burden. “[T]to find such a constitutional error
harmless, we must find—beyond a reasonable doubt—that ‘any
reasonable jury would have reached the same result, despite the error.””
2016 WL 2586679, at *5 (citing State v. Aumick, 126 Wn.2d 422, 430,
894 P.2d 1325 (1995)). Given the inflammatory nature of evidence of

gang affiliation, this court cannot conclude “‘that the misconduct did not
affect the verdict.”” 2016 WL 2586679, at *5 (quoting State v. Monday,

171 Wn.2d 667, 680, 257 P.3d 551 (2011)).



B. CONCLUSION
Mr. Rodriguez’s conviction should be vacated.

Dated this 7th day of July, 2016.

JANET GEMBERLING, P.S.
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