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A. SUMMARY OF APPEAL 

 The State understandably emphasizes in its Brief of Respondent 

that Mr. Barela’s counsel did not object to the make-up of the jury after it 

was selected, such as by means of a motion to strike the panel, if defense 

counsel believed that the jury panel’s “delayed reporting” discussion had 

irreparably tainted it.  See BOR, at pp. 12, 15-16. 

 However, Mr. Barela’s appeal invokes the Cumulative Error 

doctrine, under which all errors, including imperfectly preserved errors, 

can be considered by this Court in assessing whether the defendant’s trial, 

as a whole, was unfair.  AOB, at pp. 20-26. 

 Mr. Barela, on appeal, focuses most closely on two particular 

errors – the tainted jury panel, and Detective’s Janis’s trial testimony, 

because both errors pertained to the same issue --- whether “delayed 

reporting” impaired or supported victim credibility. 

 (1), the trial court denied Mr. Barela’s post-judgment Motion 

based on multiple issues that he argued had arisen, including the question 

of jury taint.  See AOB, at pp. 1-2, 9-19.  Appellant Mr. Barela argued in 

Assignment of Error (1)(a) that the trial court erred in denying the 

defendant’s Motion for a new trial, arguing that the prosecutor violated 

what was, in Mr. Barela’s estimation, a final order in limine allowing only 
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limited discussion of delayed reporting during voir dire/jury selection.  

That violation allowed: 

the jury to be tainted with discussions from a self-professed 
expert potential juror, stating that a child’s sex abuse 
complaint is normally credible, with a delay in reporting. 
 

(Emphasis added.) AOB, at p. 1 (assignment of error (1)(a)).   

 Appellant’s arguments in Assignment of Error (2) regarding 

Cumulative Error, overlap with some of the errors that were a part of the 

previously mentioned Motion for new trial below.  See AOB, at pp. 1-2, 

20-26.   In particular, Mr. Barela argued that the “jury taint” described 

above caused cumulative prejudice when considered in combination with 

the subsequent trial event of  

the court’s erroneous order allowing Detective Janis to 
testify regarding “delayed reporting” and his theory that 
it is normal or common for child sex abuse victims. 
 

AOB, at p. 2 (assignment of error (2)(a)). 

 Although the State is correct that the defense did not object below 

when the potential jurors’ discussions in voir dire about “delayed 

reporting” became more extensive than counsel believed the trial court had 

authorized, Mr. Barela did, after trial, file his Motion to arrest judgment 

arguing that this earlier jury error, combined with multiple later trial 
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errors, warranted a new trial.  CP 109-15 [Brief in Support of Motion to 

Arrest Judgment]; CP 126-30.1

 As to the other assignments of error or issues argued by the 

Respondent in its brief and not further argued here, Mr. Barela relies on 

his Appellant’s Opening Brief. 

   

B. REPLY ARGUMENT 

 ALTHOUGH MR. BARELA DID NOT PERFECTLY   
 PRESERVE OBJECTION TO THE MACH V. STEWART--
 TYPE TAINT IN JURY SELECTION, CUMULATIVE 
 PREJUDICE, IN THE ENTIRE CIRCUMSTANCES OF THE 
 CASE, MERITS REVERSAL. 
 
 (1). Under the Cumulative Error doctrine, this Court can 
assess whether the prejudice of multiple errors, including imperfectly 
preserved errors, may be considered for purposes of determining 
whether the defendant had a fair trial, or whether instead cumulative 
prejudice caused his trial to be unfair under Due Process.   
 
 Regarding jury taint, the appellant’s argument in seeking reversal 

is premised on several independent bases for purposes of the cumulative 

error doctrine under State v. Russell, 125 Wn.2d 24, 93-94, 882 P.2d 747 

(1994), cert. denied, 514 U.S. 1129 (1995); State v. Alexander, 64 Wn. 

                                                           
 1 The citation on page 10 of the Opening Brief to CP 124 as the pre-trial briefing 
on the topic of delayed reporting was erroneous; the citation is CP 129 (“Motions”).   The 
defense’s second pre-trial brief was provided to the trial court only as a working copy but 
was later attached to the Motion for arrest of judgment as an exhibit.  See 5/29/14RP at 
49-50.  Appendix A to this Brief is the Motion for arrest of judgment, along with the two 
pre-trial briefs; appellate counsel regrets the confusion in the Opening Brief’s numbering 
of the Clerks Papers. 
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App. 147, 150-51, 822 P.2d 1250 (1992); and State v. Coe, 101 Wn.2d 

772, 789, 684 P.2d 668 (1984).  

 Mr. Barela acknowledged in his Appellant’s Opening Brief that 

there was no defense challenge to the ultimate petit jury as constituted.  

AOB, at pp. 9-15 and n. 4, n. 5; see BOR, at pp. 12-14.  Indeed, as 

Respondent correctly points out, after jury selection, defense counsel 

made affirmative statements of satisfaction with the jury.  BOR, at p. 15.   

 However, before jury selection, Mr. Barela had predicted below 

that during the voir dire process, the prosecutor might encourage the jury 

to engage with him and amongst themselves, in extensive, prejudicial 

discussions about the topic of delayed reporting in child sex abuse that 

would taint the eventual jury.  AOB, at p. 9; see CP 29-31 (Defendant’s 

First Supplemental Motions in Limine, p. 2) (“Motion to limit brain-

storming type of discussion of delayed reporting with potential jurors”).   

 The defendant asked that the court order that only a small limited 

amount of this type of discussion occur, if at all.  9/29/14RP at 52.   

 It is Mr. Barela’s assessment of the record that the trial court 

granted this motion, stating that the topic of delayed reporting was 

appropriate to some degree, but that the defendant’s concern was well-

taken.  9/29/14P at 53.  Accordingly, the prosecutor promised that he 

would not “hammer” the theory during jury selection.  9/29/14RP at 53. 
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 But, the prosecutor then did hammer this sort of discussion, 

resulting in juror comments and statements of increasing prejudice by 

several jurors including Wilkensen, who professed to be knowledgeable in 

the area of child sex abuse.  He opined that genuinely abused children 

typically do delay reporting.  See AOB, at pp. 9-15.  

 Mr. Barela argues that the prosecutor violated a pre-trial court 

order in limine that he reasonably thought to be final.  See AOB, at p. 10 

n. 4.  Mr. Barela notes the Respondent’s discussion on pages 12 and 13 of 

its brief regarding when review would be appropriate, and why it is not 

appropriate here.  But this supports Mr. Barela’s position – he, the moving 

party, sought to utilize the unusual procedure of a before-the-fact motion 

to limit prejudicial discussions during jury selection, so as to be spared the 

necessity of calling unwanted attention to the matter by having to object 

later.  See BOR, at pp. 12-13.  The purpose of a motion prior to the 

prejudicial matter being interjected into the case is to dispose of legal 

matters so counsel will not be forced to make comments in the presence of 

the jury which might prejudice his presentation.  State v. Kelly, 102 

Wn.2d 188, 193, 685 P.2d 564 (1984) (quoting State v. Evans, 96 Wn.2d 

119, 123–24, 634 P.2d 845 (1981)).  “Unless the trial court indicates 

further objections are required when making its ruling, its decision is final, 

and the party losing the motion in limine has a standing objection.”  Kelly, 
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102 Wn.2d at 193, 685 P.2d 564.  Mr. Barela contends that the 

circumstances show that he had a standing objection, just as the party in 

McDaniel.  State v. McDaniel, 155 Wn. App. 829, n. 18 230 P.3d 245, 258 

(2010) (standing objection to evidence interjected into trial allowed 

review) (citing Kelly).  When the “delayed reporting” discussions 

progressed so extensively beyond a brief discussion, Mr. Barela argues 

that this is ultimately what he objected to pre-trial, and he argues he 

should not be faulted for believing that highlighting the matter by 

objection would cause further unfair prejudice.   

 Further, Mr. Barela also argues that the jury selection error 

combined together with the later error regarding Detective Janis’s trial 

testimony on the very same topic – delayed reporting – created cumulative 

prejudice – ultimately requiring reversal under Alexander, Coe, and 

Russell, supra.  With regard to review of the issue, this new event in the 

trial regarding Detective Janis, because it carried not only its own 

prejudice but also magnified the prejudice of the comments in jury 

selection, created twin errors that were more prejudicial than the sum of 

their parts.  This Court can exercise discretion to review the error, given 

RAP 2.5(a) is discretionary.  “The appellate court may refuse to review 

any claim of error which was not raised in the trial court.”  RAP 2.5(a).  

Because of the prejudice involved, this Court should review the error. 
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 (2). The cumulative prejudice of the jury taint when combined 

with the closely related error of allowing Detective Janis to testify 

regarding delayed reporting caused Barela’s trial to be unfair under 

Due Process.   

 Under the cumulative error  doctrine, this Court is permitted to 

assess the prejudice caused by multiple trial court errors, including errors 

that were imperfectly preserved below.  A defendant may argue that his 

trial was unfair and violated his Due Process rights under the Fourteenth 

Amendment as a result of Cumulative Error.  U.S. Const. amend. 14; see, 

e.g., State v. Russell, 125 Wn.2d at 93-94; State v. Alexander, 64 Wn. 

App. at 150-51; State v. Coe, 101 Wn.2d at 789.  

 Further, this Court can review any matter if it determines it 

presents a basis for fair review of an important issue on appeal, in the 

entire circumstances of the case.  Here, at the motion for arrest of 

judgment, the trial court heard Mr. Barela’s continued arguments that the 

jury selection discussion rendered trial unfair.  12/1/14RP at 920-25.  The 

trial court entertained the argument, even after counsel noted that there 

had been no request to strike the panel, and denied the argument based on 

the court’s perception that there had been no error, and not by ruling that 

the argument could not be raised at that juncture.  12/1/14RP at 925-26.  

On appeal this Court can entertain the argument -- RAP 2.5(a) is 



8 

 

permissive, merely providing that the "appellate court may refuse to 

review any claim of error which was not raised in the trial court."  See 

McDaniel; supra; Kelly, supra; Pulcino v. Federal Express, 141 Wn.2d 

629, 649, 9 P.3d 787 (2000) (“RAP 2.5(a) is permissive in nature and does 

not automatically preclude the introduction of an issue at the appellate 

level”); State v. Lee, 96 Wn. App. 336, 338 n. 4, 979 P.2d 458 (1999) 

(same)).   

 However, cumulative prejudice had resulted at trial.  Mr. Barela 

did, after trial, file his Motion to arrest judgment, in which he argued that 

the jury had been tainted before the trial and that this and other errors 

warranted a new trial.  See AOB, at p. 4 (citing CP 29-31 [Motions in 

limine]; “CP 92” [correct citation is CP 982

 Crucially, it was after the testimony of Detective Chad Janis, that 

the previous “jury taint” issue became so reversibly prejudicial, because 

the two matters pertained to the same topic.  Detective Janis, the Yakima 

police officer with the Sexual Assault Unit, was permitted to tell the jury 

his opinion of what a delay in reporting means, even though there had not 

been a defense founded on a targeted attack on E.B.’s truthfulness on this 

].   

                                                           
 2 The Opening Brief incorrectly cites Sub # 92 (in addition to CP 98), for Mr. 
Barela’s post-trial Motion to arrest judgment.  See AOB, at p. 4; BOR at p. 13.  The 
Brief’s citation on page 10 should be pages 921-22 of  the cited volume, 12/1/14RP.  In 
addition, on page 10 of the Brief, the correct page citation for this portion of Juror 
Wilkenson’s voir dire answers is page 292 of  9/3/14RP, not page 262.   
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narrow basis.  This prejudicial topic cause the defense, prior to trial, to 

move to limit general discussion of delayed reporting by Detective Janis, 

and alternatively, to preclude it prior to any attack on credibility for 

delayed reporting.  CP 124 (First supplemental Defendant’s motions in 

limine); 9/29/14RP at 48-49, 51-52.  Mr. Barela’s motion was denied, the 

trial court holding that it was appropriate to allow some testimony in this 

regard, and to allow it in the prosecution’s case-in-chief.  9/29/14RP at 53.   

 As a result, and over Mr. Barela’s re-raised, contemporaneous 

objection, Detective Janis did testify extensively about the concept of 

“delayed disclosure” and discuss this as a phenomenon associated with 

traits the jury would associate with actually abused children – such as fear 

of the abuser, or on the other hand, dependence or loyalty.  10/1/14RP at 

540-42.    In other words he testified as to his belief that delays in 

reporting are a result of natural occurrences incident to actual sexual abuse 

and post-abuse periods.  Janis’s testimony likely swayed the lay jurors – 

particularly when combined with the still-lingering taint of the discussions 

of the very same topic during jury selection, causing cumulative prejudice 

that should merit a new trial. 

 As noted, as to one of the defense experts, it is true that defense 

witness Dr. Christopher Johnson was asked questions about delayed 

reporting.  See AOB, at pp. 12-13.  However, any questions on that topic 
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was the understandable defense effort to attempt to defuse the prejudice of 

“delayed reporting” discussed in voir dire, and during Detective Janis’s 

testimony – a topic that the defense had been unsuccessful in attempting to 

preclude. 

 Cumulative prejudice requires reversal of Mr. Barela’s 

convictions.  All of these circumstances rendered the post-trial motion a 

proper manner of re-raising the issue of jury taint that Mr. Barela, before 

jury selection, had unsuccessfully sought to avoid.  Mr. Barela had also 

moved unsuccessfully in limine to prevent Detective Chad Janis from 

testifying regarding delay in victim reporting, a similarly prejudicial topic.  

Reversal is also required for these errors, under the permissive Cumulative 

Error doctrine. 

C. CONCLUSION 

 Based on the foregoing and on his Appellant’s Opening Brief, Mr. 

Barela asks this Court to reverse his convictions. 

 Respectfully submitted this 28th day of April, 2016. 

     s/ Oliver Davis 
     State Bar Number 24560 
     Washington Appellate Project-91052 
     1511 Third Avenue, Suite 701 
     Seattle, WA 98102 
     Telephone: (206) 587-2711 
     Fax: (206) 587-2710 
     E-mail: Oliver@washapp.org  
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