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In this ofa 

awarding Respondent, Edward Esiwily $12,820.00 in attorney for a 

sinlple unlawful detainer action. 

no award 0 f attorney 

the 

reduced. 

both parties prevailed on nlajor 

been nlade to 

and should be or 

[11 The trial court erred in nlaking an award of attorney fees to 

Respondent in its Deeenlber 19,2014 Order on Defendant Edward 

Esiwily's Motion for Reasonable Attorney Fees and Costs. 

Where each party prevails on a nlaj or 

an award of attorney fees to either party? 

should the court make 

r2] The trial court abused its discretion awarding 

for unproductive time, nlistakes by defense counsel, unsuccessful and 

inlproper clailTIs. 

fees 

Did the trial court abuse its discretion by awarding attorney fees 

for unproductive time, Inistakes by defense counsel, unsuccessful and 

inlproper claims? 
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unlawful detainer action at issue was cOlnnlenced by SUlnnlons 

complaintfilcd clerk the court on 2014. 1. 

The objects of the action were to obtain paynlent of past due rent and 

obtain a of restitution. CP 1. 

A Show Cause Hearing was scheduled for August 6, 2014. CP 5. 

The Show Cause Hearing was continued to August 13,2014. CP 6. As of 

August 13, 2014, the parties were engaging in settlenlent efforts to bring 

the rent current and nlutually agreed to a continuance of the Show Cause 

Hearing to August 20,2014. CP 8. 

On August 20, 201 Respondent, Edward Esiwily filed a pleading 

entitled Defendant's Answer and A1Tirnlative Defenses. CP 11. In his 

Respondent denied a failure to pay rent. Respondent also plead 

two unsuccessful affirrnative defenses and one unsuccessful affirnlative 

defense which should have been denominated as a counterclaim (i.e. 

allegations of violations of Fair Housing AlTIendnlents Act of 1988). CP 

11,23,27 and 28. 

The August 20, 2014 Show Cause Hearing was continued to 

August 2014 because defense counsel did not have an interpreter 

present for his client. 14. On August 2014, Respondent filed a 
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briefin support of Respondent's unsuccessful Personal Jurisdiction 

affirmative 19. 

On Septenlber 2014 the trial court entered an Order directing 

paYlnent of back rent to Appellant and providing that Appellant would be 

entitled to late if the rent was not paid Septclnber 10,2015. 

. This Order directed thc Parties to subnlit an Order representing 

the totality of the court's ruling at the August 25,2014 Show Causc 

Hearing. 

Septelnber 24, 2014 the court entered an Order continuing the 

contenlplatcd presentnlent hearing to October 7, 2014. CP 'rhe 

purpose of the continuance was to allow the Parties additional time to 

reach agrccnlent on the tenns of the Order. CP 24. 

Counsel for the Parties were unable to reach agreenlent as to the 

terms of the Order so eonlpeting Orders were subrnitted at the presentlllcnt 

hearing. CP 25 and CP 28. In addition KPS filed objections to 

Respondent's proposed Order. CP 27. 

At the October 20,2014 presentlnent hearing the trial court 

reiterated its long standing policy against considering cOlnpeting Orders. 

RP 126, 11: 19. However, the court was forced to abandon this policy 

beeausc as thc court stated: . Pfundt, what you wrote as Illy Order and 
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what I relllen1bcr I did are two con1plctcly different things." RP 1 

court Respondcnt's proposed and 

adopted Appellant's proposed Order. RP 1 

In a rcference to unsuccessful claims and defenses the court stated: 

There is one other thing I would add and that is it. (sic) You have 
all kinds of findings I did not Inake. You Inight have wanted n1e to 
n1ake them, but I did not. This is ( sic) Order reflects what 
happened. 

RP 1 6:9. Respondent's rejected Order included a finding that Edward 

Esiwily is handicapped/disabled which required an accOllllnodation by 

KPS. CP 25. Respondent's proposed Order also included a conclusion of 

law that: "'Defendant has satisfied the prilna facia elen1ents proving the 

Plaintiff's failure to reasonably accon11nodate Defendant's disability." CP 

. Respondent's proposed conclusion of law nun1ber 6 provided: "There 

are genuine and n1aterial t~lctual disputes as to sufficiency of Plaintiff s 

statutory notice and subject Inatter jurisdiction and that must be resolved 

at trial." CP 25. None of these finding of fact and conclusions of law 

were adopted by the court in the Order which was actually entered. CP 

28. 
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On October 17,2014, . Pfundt filed a 5 page Response to 

objections to his proposed Order and Findings. 

Response was incorporated into the court's Order. 

No portion of this 

December 19, 2014 the trial court entered an Order awarding 

Respondent $12,820 attorney which was the exact amount 

Mr. Pfundt requested. CP 45. KPS tiled 

5,2015. 

Notice of Appeal on January 

As a preliminary l11atter note that appellate courts in Washington 

review a detern1ination of who is the prevailing party in an action on a de 

novo basis. Hawkins v. Diel, 166 Wn. App. 9-10,269 P.3d 1049 (2011). 

In this section KPS del110nstrates that neither party was entitled to an 

award of attorney fees in the trial court, because each party received son1e 

measure of relict: and there was no singularly prevailing party in the trial 

court. 

stated in Phillips Bldg. Co. v. An, 81 Wn.App. 696, 702, 915 

P .2d 116 (] 996), if both parties are awarded "son1e rneasure of relief and 

there is no singularly prevailing party, neither party 111ay be entitled to 
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attorney In .=-==-..:....:.;'-c----'--'-'~~, 86 Wn. App. 102, 104-05,936 P.2d 

(1997), plaintiffs succeeded on their breach of contract clailn and 

the defendants succeeded on their collections clain1. The court held that 

because both parties prevailed on n1ajor issues, neither party was entitlcd 

to attorney ld. Also 

=~C=-=--==' 163 Wn. App. 1,547,260 P.3d 906 (201 I) affirn1ing thc 

rule to be that if both parties prevail on Inajor issues, both parties bear 

their own attorney fees. Finally, and significantly, Country Manor v. John 

Doe Occu12illl1, 176 Wn. App. 601,613,308 P.3d 820 (2013) applied thc 

foregoing rulc in the context oC an unlawful dctaincr action. 

In the trial court KPS was seeking payn1ent of rent and/or issuance 

of a writ of restitution. CP 1. Recall that Respondent, Edward Esiwily 

filed a pleading entitled Defendant's Answer and Affirrnative Defenses. 

CP 11. In his answer Appellant denied a failure to pay rent. Respondent 

also plead two unsuccessful affirn1ative defenses, to wit: lack of personal 

jurisdiction, lack of subject Inatter jurisdiction and one unsuccessful 

affinnative defense which should have been denominated as a 

counterclain1 (i.e. allegations of violations of Fair Housing AlTIendn1ents 

of ] 988). CP 1 ] , and 28. 
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The trial court refused to enter findings that it lacked either 

personal jurisdiction or subject matter jurisdiction Appellant prevailed 

on these n1~j or CP and . RP 1 In addition despite 

the Respondent's considerable efforts the court also refused to find: a 

violation of the Fair I-lousing Amendn1ents of 1988; that Respondent 

had a disability; or, that Respondent did not owe rent to KPS. CP 23 and 

28; RP 126-127. The law is that: 

[fJailure to Inake a finding is construed against the person in whose 
favor the finding would have been Inade. Golberg v. Sanglier, 96 
Wash.2d 874, 880, 639 P.2d 1347, 647 P.2d 489 (1982); Batten v. 
::...:::.=.::::..::::::.:::=,28 Wash.App. 737, 744, 626 P.2d 984 (1981) . 

.'::::C.l':'-~~:'::l_~~._.V..:. .. ~~':~' 34 Wn. App. 581,663 P.2d 843 (1983). Again, these were 

n1~jor issues upon which KPS prevailed. 

The Respondent did succeed in preventing KPS 1'ron1 obtaining a 

writ of restitution. CP 23 and 28. In addition the court fashioned a 

relnedy to allow Respondent to pay past due rent without penalty provided 

the rent was paid by Septen1ber 10, 20] 4. i\ fter that date the court's Order 

allowed KPS to charge reasonable late CP 

Because each Party prevailed upon Inajor issues in the trial court, 

the trial court erred in awarding attorney fees to Respondent. Rather, 

neither party should have been awarded attorney by the trial court. 
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Accordingly, based upon the points and authorities citcd in this 

this Court should reverse of to 

the Respondent. Only in this can justice be and the 

appropriate fee shifting standard be applied to this casc. 

By discussing the aITIount of fees awarded to Respondent, rzps in 

no way abandons its position that each side prevailed on n1ajor issues and 

that no fees should have been awarded to either side. The first section of 

this brief should be chspositive of this case; however, if the court disagrees 

with this position the analysis in this section becornes necessary. 

Washington courts have adopted the lodcstar n1ethod to assess 

reasonable attorncy This lTIethodology is a guiding light and not an 

anchor. It requires the Court to detcrrnine what a rcasonable hourly ratc is 

in the COlTIlTIUnity for the particular areas of law at issue, taking into 

account the uniqueness of the question, the novelty of the issues, the 

cxpcriencc of the attorneys, and the vcnue in which the parties find 

themselves. lodcstar award is arrived at by lTIultiplying a reasonable 

hourly rate by the nmTIber of hours reasonably worked. West v. Port of 

~--J.C-'--'-'-7 146 Wn. App. 108, 1 P.3d 926 (2008). 
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The lodestar Inethodology affords trial courts a clear and sin1ple 
forn1ula for deciding the reasonableness of attorney in civil 
cases and appellate courts a clear upon which to 
decide if a decision was appropriatcly Inade. Under this 
methodology, the party seeking the burden of proving 
the reasonableness of the 122 Wash.2d at 151, 
P.2d 1210. 

Under the lodestar n1ethodology, a court lnust first detennine 
that counsel expended a reasonable nLllnber of hours in securing a 
successful recovery for the client. Necessarily, this decision 
requires the court to exclude fron1 the requested hours any wasteful 
or duplicative hours and any hours pertaining to unsuccessful 
theories or clailns. 122 Wash.2d at 151, 859 P.2d 1210. 
Counsel n1ust provide conten1poraneous records docun1enting the 
hours worked. we said in Bowers v. Transatnerica Title Ins. 
Co., ] 00 Wash.2d 581,597,675 P.2d 193 (1983), such 
docun1entation need not be exhaustive or in Ininute detail, but n1ust 
infonn the court, in addition to the number of hours worked, of the 
type of work perfonned, and the category of attorney who 
perfonned the work (i.e., senior partner, associate, etc.) . 

.:"-'-=="::::-""--c-=--:::"-~=, ] 35 V/n.2d 398,433-434,957 P.2d 632 (1998). 

(El11phasis added). Mahler and its progeny also require the trial court to 

enter findings. 

"Courts n1ust take an active role in assessing the reasonableness of 

fee awards, rather than treating cost decisions as a litigation afterthought. 

Courts should not silnply accept unquestioningly fee affidavits of 

counsel". ______ "-'---'--_" __ , 135 Wn.2d 398, 434-435, 957 P.2d 632 

(1998). "The burden of den10nstrating that a fee is reasonable is upon the 

fee applicant." Scott Fetzer Co. v. Weeks, 122 Wn.2d 141, 151,859 P.2d 

]210 (1993). 
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fn the case at bar the trial court erred in failing to exclude from the 

requested hours wasteful or duplicative hours and hours pertaining to 

unsuccessful theories or clain1s. =-=-_==-7 Wash.2d at 151, 859 P.2d 

1210(1993). This case required a hearing to detennine whether or not 

Managen1ent was entitled to a Writ of Restitution for non-payn1cnt of 

rent. KPS succeeded in establishing that the rent was not paid. Thus the 

sole issue before the Court was whether or not the Defendants had a viable 

defense for not paying the rent. This was not a novel or difficult issue and 

was based upon facts specific to this case. 

In an average unlawful detainer action that is contested, the rnattcr 

is heard in1n1ediately by the Judge presiding over the Unlawful Detainer 

Docket or another available Judge. In KPS' s experience, the average cost 

to pursue an uncontested unlawful detainer action is $850 to $1,000 

including costs. 40. The cost to engage in a contested hearing is 

another 2 hours of an attorney's tilne. CP 40. In this case, PlaintifT's 

attorney fees have far exceeded the normal cost of a contested hearing due 

to: delays caused by the Defense; wasteful hours; and, hours pertaining to 

unsuccessful theories and clailns. 

KPS Managen1ent agreed to continue the Show Cause Hearing 

based upon defense counsel's prOlnise that the rent would be paid 
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current. 40. The first continuance was filed with the Court on August 

6, 201 the date set for the original I-Iearing. 6. . Pfundt' tinle 

that he took no action August 6, 14 and 

15,2014 with the Respondent's Payees to have the rent paid current. CP 

36, Pfundt requested a second continuance on August 12, 

2014, which was also granted. CP 8. Finally, on August 15,20] Mr. 

Pfundt's time records show he contacted Spokane Housing Authority, one 

of the Payee's f~)r Respondent. Mr. Pfundt's tinle records never show hc 

contacted Goodwilllndustrics about paynlent of their share of the rent 

prior to the Hearing. CP 36, Ex. E. I-Iad Mr. Pfundt acted prOlnptly on his 

pronlise to have the rent paid current by both Payees for the Respondent, 

no hearing would have been necessary. Thus, in all fairness none of Mr. 

Pfundt's after August 15,2014 are justifiable because he could easily 

have brought the rent current by that date thereby bringing the case to an 

end. 

Defense Counsel's elnpty promises and lack of efTort to get the 

rent paid current left KPS Managelnent no choice but to request a hearing 

for the Writ of Restitution on August 20, 2014. CP40. KPS Managenlent 

notified Defendants that it v/ould proceed to hearing on j\ugust 20,2014 

ahead of tilne. . Pfundt's tinle records show he expended 10.2 hours on 

August 19,2014 "Drafting Pleadings and Hearing Prep". CP 36, Ex. 
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The pleadings drafted consisted of a 4 page and Affin11ative 

11. This is an extraordinary aInount of tilne which 

or the average total cost of a contested hearing. Moreover, none 

of the affinnative defenses plead in this dOClllnent were successful. In 

addition, the hearing preparation was wasted tillle because Pfundt did 

not arrange to have an interpreter present at the hearing which necessitated 

a continuance. CP ]4. 

Defense counsel states in his Declaration of Barry Pfundt, page 2, 

bnes 6-7, that the Defendant's Payees offered to pay the rent current on 

August 19, 2014 but his time records shenv no such cOlnnltmication to 

Plaintiff's counsel on that date. CP 36. If this staten1ent was in f~lCt true 

and paYlnent was offered, KPS Managelnent would have had no basis to 

proceed with the Show Cause Hearing, thus avoiding the costs involved. 

The tilne records for . Pfundt show no such offer was ever Inade. But 

for defense counsel's actions no fees would have been incurred after 

August 19,2014. Clearly, no attorney fees should have been awarded to 

Respondent after August 19, 2014 because all those fees related to 

unnecessary work. 

"The an10unt of tilne actually spent by a prevailing attorney is 

relevant but not dispositive. Particularly in cases where the law is settled, 
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there is a hazard that the lawyers involved will spend undue mTIounts 

of tin1e and unnecessary effort to present the case". N ordstron1 v. 

-_--I~----" 
107 p.2d (1987). 

. Pfundt's AfTidavit in support of the being requested 

represents but one eXaInple of substantial wasted tin1e in this case. CP 36. 

Paragraph 6 of this AHidavit addresses the nUlnber of Unlawful Detainer 

Actions KPS has filed over thc years. In addition Mr. Pfundt attachcd 50 

plus pages of court records regarding these actions. All of this was 

irrelevant and a total waste of everyone's tilTIe. 

This matter could have been concluded by August 19,2014 and 

would not have involved the Court if ~v1r. Pfundt had sin1ply followcd up 

on his earlier pron1ises to get the rent paid prior to a Court Hearing. Based 

upon this, it is unjust to award Mr. Pfundt any additional fees after August 

19, 2014 because of his lack of eLTort to tin1ely resolve this matter despite 

Plaintiff s willingness to twice grant hiIn the requested time necessary to 

reach such an accOlnn10dation. 

On August 20, 20] 4, the day of the first hearing before Judgc 

Tompkins, Defense counsel spends 6 n10re hours in "I-Iearing Prep and 

Travel; Show Cause Hearing; Consult, Scheduling, & Affidavit of 

Prejudice; Consult and Case Strategy; Research; and DOCUlnent 
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36, In truth, almost inlnlediately after the hearing began and the 

~U,,-,uoJvu, Judge T0111pkins declared a possible 

conflict and recused herself at Plaintiff's request. 

'rhis matter was inlnlediately reassigned to Judge Triplett to be 

heard that sanle nl0rning. Once the hearing began before Judge Triplett, 

he deternlined that a court approved interpreter was necessary for the 

Defendants and that defense counsel had not ll1ade arrangel11ents 

beforehand for such a person, thus the l11atter could not continue at that 

tinle. CP 14. 

The nlattcr was then transferred to Judge O'Connor for hearing on 

August ,2014. Thus, but for Defense counsel's failure to ll1ake 

arrangenlcnts to havc a court approved interpreter available for his client, 

this Hearing would have been resolved on August 20,2014. Therefore, at 

l11ost, Defense counsel should only be allowed a portion his fees up to and 

until August 20, 2014 because he should presented his case on that 

date. If he had been properly prepared with an Interpreter for August 20, 

2014, the Hearing would have been held and he would not have incurred 

any additional til11e. 

Over the next two days, August 2] 2014, Mr. peundt logs an 

additional 14 hours drafting 111el110S for the Court, researching and further 
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hearing prep. According to his tinle records, . Pfundt delivered t\;VO 

lTIenl0S to the Court and an additional pleading as well during this tilnc. 

Mr. Phundt's August 2014 ll1enl0randu111 was 2 pages long and 

addressed the Respondent's unsuccessful affinnative of lack of 

personal jurisdiction. CP 19. second melTIorandlun appears in the 

record. Clearly, no tinle should be allowed for researching and drafting 

two nlenlorandun1s relating to unsuccessful aiTir111ative defenses. 

Despite the fact that Mr. Pfundt had already spent 10.2 hours in 

preparation for this Hearing prior to August 20, 2014 when the Hearing 

should been heard, Mr. Pfundt claims an additional 14 hours drafting 

n1Cl11os, researching and delivcring docunlcnts to the Court on August 21 

and 2014 and another 20.3 hours of "Hearing Prep" betwecn August 

23,2014 and the day of the Hearing, August ,2014. Clearly, nlost of 

this prcparation til11e related to Respondent's unsuccessful affinnativc 

defcnses. In addition the tilne recorded is extraordinarily excessive {~)f a 2 

hour hearing. 

With as much expertise in this area of the law as Mr. Pfundt clain1s 

to have, spending 44.5 hours preparing for a Show Cause Hearing on 

whether a Writ of Restitution should be issued is clearly p.V"'~P.C"'1 and 
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wasteful. 36, . Pfundt docunlents a total of 88.5 hours he 

dedicated to this case defending against a otion for a Writ of Restitution. 

his for.3 hours of his tinle and well he should, his work 

product froln that tin1e was so deficient it was unusable by the Court). Mr. 

Pfundt either has no billing judgnlent or he is attenlpting to punish the 

Appellant with an extraordinarily excessive claim for attorney fees. 

RCW 59.18.250 addresses retaliatory actions by a landlord. In this 

statute the legislature recognized that when legal services are provided at 

no eost to the party, that party is not entitled to recover their reasonable 

attorney fees. It must be rernenlbered that the awarding of attorney fees is 

rneant to cOlnpensate the prevailing party in an action, not to reward the 

attorney involved. In this case no attorney fees were charged to the 

Respondent so there are really no attorney fees to shift to KVS. 

"lJItilnately, the fee award lTIUst be reasonable in relation to the 

results obtained". Brand v. Dept. Of L & I, 91 Wn. App. 280, 292 (1998) 

quoting fic)lTI Hensley v. Eckerhart, 461 U.S. 424, 440 (1983). The casc at 

bar involved no exceptional issues and should have cost a client 

approxinlately $1,500.00 in attorney fees. KPS succeeded in securing 

paYlnent of back rent. Once the rent was paid there relnained no basis for 

issuance of a of restitution. 
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Recall that the trial court refused to enter a finding that Respondent 

suffered frOlll a disability. and 127. Inexplicably and 

without support in the record the trial court concluded in part that the 

requested were justified due to Respondent's disability. CP 2: 19. 

This represents an untenable ground for the fee award. 

The court also based its decision in part two prior failed hearings. 

CP 45, 2:25-28. Recall that Mr. Pfundt's failure to arrange for an 

interpreter for his client was the reason one of the hearings t~liled. CP ] 4. 

This was a silllple case where none of Respondent's alJirn1ativc 

defenses succeeded yet the trial court abused its discretion by awarding all 

the requested by defense counsel ~~~~~~~~~~-':?~~~':?..'2~ 

There is sin1ply no justification i~)r the award of 

attorney fees in this case to be aln10st ten tin1es the fees norrnalIy incurred 

in an unlawful detainer action. Accordingly, the award of attorney fees 

should either be reversed or substantially reduced to an amount consistent 

with the norn1al attorney fees incurred in simple unlawful detainer actions. 

[e] 

The Parties' Lease includes an attorney clause which provides 

for an award of attorney fees to the prevailing party in litigation arising 

out of the Lease. CP 36, Exhibit , clause 15. Pursuant to RAP 18.] 
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rzps requests an award of reasonable attorney 

prevailing party on this appeal. 

and cost if it is the 

Based upon the points and authorities cited in this brief, 

respectfully requests that this Court either reverse the avvard of attorney 

or substantially reduce the award of attorney 

for a silnplc unlawful detainer case. 

to an amount typical 

Respectfully Submitted this 21 sl day of September, 201 S. 

Herman, I-Ierman & Jolley, P.S. 
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1. JOLLEY, attorney for KPS hereby certifies that on November 2015, I placed a 

true and exact copy of the foregoing 

follows: 

the U.S. Mail, postage prepaid and addressed as 

Barry Pfundt 
Center for Justice 
35 W. Main, Ste. 300 
Spokane, W A 9920] 

Herma ,Herman & Jolley, P.S. 

B y:-------'H-------'-"""""""'--"--------
Tonya PI nkett, Rule 6 Law Clerk 
& Paralegal to J. Steve Jolley 


