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I. MOVING PARTY 

Mr. Dutton appeals from a Spokane County Superior Court decision 

affirming the ruling of the City of Spokane Hearing Examiner holding that the 

City of Spokane has the authority to impose liens on property without filing in the 

court of original jurisdiction. Additionally, the appellant challenges the 

enforcement actions conducted in violation of the 4th Amendment and Article 1 

§7 ofWashington Constitution that provides that the Superior Court has original 

jurisdiction in nuisance actions. 

II. STATEMENT OF RELIEF SOUGHT 

The appellant moves the court to find that the building official lacked 

jurisdiction to file a lien against the property in violation of Article IV § 6 of 

Washington Constitution, which provides nuisance must be brought in Superior 

Court. 

III. FACTS 

On April 15, 2013 the appellant was sent a letter entitled "Notice of 

Building Official Hearing." Ex. A. The document informed Mr. Dutton that 

property inspections had been conducted by Code Enforcement and Building 

Department staff ofhis property at 1914 E. 11 th Avenue in Spokane due to a 

complaint received by Code Enforcement on February 4,2013. (RP 11 September 

24,2013). It also informed Mr. Dutton that the inspector had made findings 

regarding the condition of the property. Specifically, the inspector found the 
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property substandard and in violation of SMC 17F.070AOO. Essentially, the 

inspector found that the house was a nuisance. The findings listed various 

responsibilities ofMr. Dutton, including keeping the property secure and filing a 

"Rehabilitation Plan." Further, it established that a fee of $1 ,500.00 would be 

assessed ifMr. Dutton failed to do these responsibilities, as well as a fee of 

$300.00 for "property monitoring" if a detennination was made that the building 

was open, the site did not appear to be looked after, or there were nuisance 

conditions present. These fees would be assessed as liens against the property. 

Lastly, it provided that the city could board up the building and "lien the property 

for the costs" if the building was not secure. 

The hearing was scheduled for May 14, 2013 but was continued to June 4, 

2013. At this hearing, Mr. Dutton was advised he must establish a "rehabilitation 

plan" for the real property. Mr. Dutton advised he planned to attempt to sell the 

real property and placed a for sale sign on the property. Mr. Dutton challenged the 

government's illegal entry upon the property without a warrant pursuant to the 

Fourth Amendment and Article I § 7 of the Washington State Constitution. Mr. 

Dutton also challenged the detennination of the property's condition. At the 

hearing, it was reported that a site visit had been conducted on June 3, 2013 and 

the buildings were found to be secure. Ex. B. 

An order was issued by the Building Official after the hearing and served 

upon Mr. Dutton on June 18,2013. Ex. B. This order upheld the findings of the 
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inspectors and ordered Mr. Dutton to prepare and file a "Rehabilitation Plan," 

ordered that the $1,500.00 fee and the $300.00 "property monitoring" fee be 

assessed, and ordered that Mr. Dutton keep the building secure. It provided that 

Mr. Dutton could appeal the matter to the City Hearing Examiner. 

Appeal was set for August 20, 2013 and was continued to September 24, 

2013. At that hearing, Mr. Dutton continued to challenge the government's entry 

onto the property and the determination of the property's condition. (RP 3-8 

September 24,2013). Additionally, Mr. Dutton challenged the jurisdiction of the 

City Hearing Examiner for maintaining the action based upon the Washington 

State Constitution, and that the fees assessed and possibility of the city ordering 

demolition of the buildings amounts to an unlawful taking of real property. (RP 8­

20 Septen1ber 24, 2013). 

The City Hearing Exalniner issued an Order, which was served on Mr. 

Dutton on October 31, 2013. Ex. C. This Order upheld the decision of the 

Building Official that the house was a nuisance and advised Mr. Dutton that he 

could appeal to Superior Court. 

On November 23,2013, the city entered onto Mr. Dutton's property 

without notifying him and boarded up the buildings. Ex. D. 

Mr. Dutton timely filed an appeal in the Superior Court of Spokane 

County making the same arguments as outlined above. On December 16, 2014, 
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Spokane Superior Court Judge O'Connor issued an Order upholding the lower 

courts decisions. Ex. E. This appeal timely follows. 

IV. GROUNDS FOR RELIEF 

Mr. Dutton is entitled to review of the Superior Court decision under 

RAP 2.2 (a) (1) because the decision of the Superior Court is a final judgment 

in a proceeding. Under RCW 34.05.570 (3)(a), (b), Mr. Dutton is entitled to a 

review of agency orders and the court shall grant relief if (a) the order is in 

violation of a Constitutional provision or (b) the order is outside the 

jurisdiction of the agency conferred by any provision of law. 

V. ISSUES 

A. 	 Was the inspection performed by Code Enforcement on Mr. Dutton's 
property performed in violation of Mr. Dutton's Fourth Amendment 
and Article 1, Section 7 of Washington State Constitutional rights? 

B. 	 Did the Building Official and the City Hearing Examiner have 
jurisdiction in an action to prevent or abate a nuisance or in a case 
involving title or possession of real property where Article IV § 6 of 
the Washington Supreme Court places "original jurisdiction in all 
cases" of this type with the Superior Court? 

C. 	 Does the Building Official and City Hearing Examiner have 
jurisdiction to impose fines and liens against real property pursuant 
to Washington State Constitution Article IV § 6, which requires 
"original jurisdiction" in Superior Court? 

VI. ARGUMENT 

A. 	 The inspection performed by Code Enforcement was performed in 
violation of Mr. Dutton's Fourth Amendment and Article 1, Section 7 
of Washington State constitutional rights. 
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"It is clear that the warrant requirement of the fourth amendment applies 

to entries onto private land to search for and abate suspected nuisances. Michigan 

v. Tyler, 436 U.S. 499, 504-07, 98 S.Ct. 1942, 1947-49,56 L.Ed.2d 486 (1978); 

Camara v. Municipal Court, 387 U.S. 523, 530, 87 S.Ct. 1727, 1731, 18 L.Ed.2d 

930 (1967)." Conner v. City ofSanta Ana, 897 F.2d 1487 at 1490 (9th Cir. 1990). 

"While the probable cause necessary to secure the warrant in this case may have 

been qualitatively different from that required for search warrants in criminal 

cases, a warrant was still required." Bosteder v. City ofRenton, 155 Wn.2d 18 at 

36 (2004). 

The Conner case is particularly en pointe as to this case. In that case, 

officials entered onto the curtilage of a property (and not into the property itself) 

in order to inspect a potential nuisance in the fonn of broken-down automobiles 

on a person's lawn. No warrant was secured prior to this entry. The Ninth Circuit 

quoted at length the United States' Supreme Court in Michigan v. Tyler, 436 U.S. 

499, 504-07, 98 S.Ct. 1942, 1947-49, 56 L.Ed.2d 486 (1978). This section is 

worth re-quoting here in full: 

"The decisions of this Court finnly establish that the Fourth Amendment 

extends beyond the paradigmatic entry into a private dwelling by a law 

enforcement officer in search of the fruits or instrumentalities of crime. As 

this Court stated in Camara v. Municipal Court, 387 U.S. 523, 528 [87 S.Ct. 
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1727, 1730, 18 L.Ed.2d 930], the "basic purpose of this Amendment ... is to 

safeguard the privacy and security of individuals against arbitrary invasions 

by governmental officials." The officials may be health, fire, or building 

inspectors. Their purpose may be to locate and abate a suspected public 

nuisance, or simply to perform a routine periodic inspection. The privacy that 

is invaded may be sheltered by the walls of a warehouse or other commercial 

establishment not open to the public. See v. Seattle, 387 U.S. 541 [87 S.Ct. 

1737, 18 L.Ed.2d 943]; Marshall v. Barlow's, Inc., [436 U.S. 307], at 311-313 

[98 S.Ct. 1816, 1819-21, 56 L.Ed.2d 305]. These deviations from the typical 

police search are thus clearly within the protection of the Fourth 

Amendment." 

Conner, 897 F.2d 1487 at 1490, quoting Tyler, 436 U.S. at 504-05, 98 S.Ct. at 

1947-48. 

For the building inspector to perform an "inspection" of Mr. Dutton's 

property, without first obtaining a warrant to do the same, is a clear violation of 

the Fourth Amendment. For the building department to act on the same is also a 

violation. Evidence is not clear that all inspections were conducted fron1 the 

public right-of-way, and certainly any site visit to determine if the buildings are 

secure and actions to board up the buildings are entries onto the property. At no 

time has a warrant been secured to conduct these inspections, visits, and activities. 

8 



B. 	 The Building Official and the City Hearing Examiner did not have 
jurisdiction in an action to prevent or abate a nuisance or in a case 
involving title or possession of real property where Article IV § 6 of 
the Washington Supreme Court places "original jurisdiction in all 
cases" of this type with the Superior Court. 

Washington State Constitution at Article IV § 6 sets out the Jurisdiction of 

the Superior Court: "The Superior Court shall have original jurisdiction in all 

cases which involve the title or possession of real property, or the legality of any 

tax, import, assessment, toll, or municipal fine, ... of action to prevent or abate a 

nuisance; ... and for such special cases and proceedings as are not otherwise 

provided for." 

The Revised Code of Washington defines an Actionable Nuisance at RCW 

7.48.010 as: "The obstruction of any highway or the closing of the channel of any 

stream used for boating or rafting logs, lumber or timber, or whatever is injurious 

to health or indecent or offensive to the senses, or an obstruction to free use of 

property, so as to essentially interfere with the comfortable enjoyment of the life 

and property, is a nuisance and the subject of an action for damages and other 

further relief." The Revised Code further defines a public nuisance at RCW 

7.48.130 as an action "which affects" equally the rights of an entire community or 

neighborhood. RCW 7.48.280 addressed the method for collecting damages and 

costs in abating a nuisance and does not allow for an administrative action. 

The "Findings of Fact" entered on June 18, 2013 by the Building Official 

and upheld by the City Hearing examiner amount to a determination that 1914 E. 
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11 th Spokane, Washington is a nuisance. It lists specifically dilapidation, 

structural defects, defective and inoperable plumbing, inadequate weather 

proofing, no active utility service for one year, and defects increasing the hazard 

of fire, accident or other calamity. Ex B. 

The Washington Supreme Court has further defined a nuisance as "a 

substantial and unreasonable interference with use and enjoyment of land." Lakey 

v. Puget Sound Energy, Inc., 176 Wn.2d 989, 296 P.3d 860, 867 (2013). Here, 

the City of Spokane violated Article I § 16 by taking the defendant's real property 

through an action to abate a nuisance in an administrative proceeding contrary to 

Washington State Constitution Article IV § 6 requiring that the Superior Court 

has original jurisdiction in cases of abatement of a nuisance. Testimony from the 

September 24, 2013 appeal demonstrates that the property is considered a 

nuisance, which properly should have been addressed via RCW 7.48 and in the 

Superior Court and not through administrative action. (RP 10 September 24, 

2013). As a result the building official and hearing examiner are without legal 

authority in this action to abate a nuisance. 

C. 	 The Building Official and the City Hearing Examiner do not have 
jurisdiction to impose fines and liens against real property pursuant 
to Article IV § 6 which requires "original jurisdiction" in Superior 
Court. 

Article IV § 6 places original jurisdiction with the Superior Court "in all 

cases which involve the title or possession of real property or the legality of any 
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tax, impost, assessment, toll." The Spokane Building Official and City Hearing 

Examiner may not take action involving the "title or possession of real property" 

because the Superior Court has original jurisdiction over these issues. 

The process used here allows for the administrative proceedings to order 

the property owner to take certain action to "rehabilitate" his real property. 

Additionally, the building official can impose fees and lien the real property 

through the administrative procedure. Where the property owner fails to take steps 

to "rehabilitate" the property the City of Spokane may administratively take steps 

to demolish the property. These actions are reserved to Superior Court by Article 

IV § 6. 

Further, Article I § 3 of the Washington State Constitution requires that a 

citizen may not be deprived of property without due process of law. The 

Washington State Constitution requires that a citizen may not be deprived of 

property without due process of law. The Washington State Constitution requires 

a specific form of due process in cases involving abatement of a nuisance or in 

cases involving the "title or possession of real property" and as the building 

official's action involves the "title or possession of real property" the matter must 

properly be held in the Superior Court. 

IV. CONCLUSION 

Mr. Dutton was given a notice that says, in short, "We got a complaint 

from an unknown person, we invaded your privacy by trespassing on your 
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property, and we came to the conclusion that we are going to use the power of the 

state to require certain performance from you" in regards to that real property. 

This is a mockery of the requirements of the Washington State Constitution which 

requires the original jurisdiction be before the Superior Court. 

This case must be remanded back to the Department of Code Enforcement 

for filing a proper action before the Superior Court where the issues must be heard 

as required by the Washington State Constitution as noted supra. 

RespectfuIly submitted this ~ay of August, 2015. 

Douglas D. Phelps, WSBA #22620 
N. 2903 Stout Rd. 

Spokane, W A 99206 
(509) 892-0467 
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OlTICE OF 
NElGUUORIl()OO SERVfO:S 
CODli ENI'Ol\CEMIlNT 
80S W. SPOKANr. 1~"lJ.\ BLVU. 

SPOKANE, \V..mUNOTON 9920\-331} 
(509) 625-()083 
FA.X (509) 625-6802 
beamtfyspokanc.org 

NOTICE OF Bt:JtLorNG OfFICIAL 

ADMINISTRATIVE HEARING 


CERT'fl~O' 

~ril15.2013, 

Blayne Dutton 
7918 E Utah. 
Spokane Vafley, WA 99212 

RE: BUn-OING OFFICIAL ADMINISTRATIVE HEARING ON ASUBSTANDARD AND 
f , 	" ABANDONED HOUSE AND GARAGE AT 1914 E 11,tll, SPOKANE, WASHINGTONI 

,PARCEL NO: 35213.1310' 	 •t 
LEGAL DESCRIPTION: WOODLAWN PLACE L 10813 

I 
I 

yoU have t>e~ identffled as owne( or party of Interest In Ole above mentioned property. This letter ­

I 
serves as ~tiee that ~ admlnlstrative hearing wiU be conducted on the condlttons of this 
building on May 14. 2013 1:30 p-m~. located in'the Council Brleflng Center. Lower Level. 
Spokane City H.I\, 808 VV. Spokane Falls Bloyd., Spobne. WA. Note: the City has Implemented 

, new ~ctirity proOOdu(es. Y~u. must enter the buDding on the Post Slreet side and stop at th~ front( 
desk for a temporary to badge. 	 " , ,i 

I 	 As a result of a property'inspection by the COde' Enforcement staff on March 8, 2013. and the 

I 
I B,uifding Oeps,rtmeht on ApriI'10, ,2013 the house and. garage are scheduled for a hearing before 

the' City f3undihg Official, to determine If the :b(.lildings are substandard under Spokane Municipal 
Code-17F.070.400. 

i 
I T~ following fUl~ings have been submitted for review aUhe hearing on this matter: 

I 


-I YlOLATION OF SMC 17F.070.400 SUBSTANDARD BUILDING' , 

i
'I -) A. 	 DJ.lapffjation: Exterior rieOay. water damage. Findings:' The house roo~n9 Is deteliorated 

and has water damage and moss growth. . The flpves over the rear entry room are'i 
I 	 decayed and water damaged. Fascia on the garage is, puiling away from the stnJcture and 

is highly weather~. 'Sid(ng has peeling ~lnt on the garage and house.
\ 6. Structural defects.' Foundation, wall and roof framing. FJOdings= The rear entry -room on 
! the houSe 'has tnadequate or no struQtural support and the structural members are sagging. 
I 

D. Oefectivenno~bJe plumbing. FIndings: The waler has been shut off sinCe Fabruary 9, 
2005, therefore there Is no operable plumbing for sinks. bathing facilities, sanitation, etc. .! e. l!"8dequate weatherproofing. Siding, roofl~ and -glazing. Findings; The house . roof ,is 

i highly weathered dislodged shingles.. and has holes: this Is allowing weather to penetrate ,I 
i 	 . tlU3 stnJe~. A front ~ndowalso appears to be open or broken..­

F. No activate~ utility tI~ for one year. Fimings: The water has been shut off since ' ! 
I 	 February 9. 2005. 
! 

j 
. ~ 

·t 

i 

i 
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1914 E 11111 Ave - April 15. 2013 - Page 2 (If 3 

. L 	 Defects inCfeaslng (he hazards of fire. accident or othe-r calamity. Findings: The house 
appears to be abandoned as defined In Section 11F.070.030 or the Spokane Municipal 
Code 10 that it gives lndioatio~ no one Is current1y In possession such as by «Jlsc;onnection 
of utilities, dIsrepair. and oUler circumstances, increasing the chance of fire or other 
calamity In the house. The rear entry steps have faUen apart \0 ihe polnt· of being 
hazardous. 

, The buildIng official or hearing examiner may determine that the building(struc1ure Is unrlt far 
human habitation and orders demofi1ion if any of the substandard conditlons listed In SMC 
17F.<l70.400 are found to exist to such an extent as to be dangerous or injurious to the health or 
safety of the buitdings occupants or Community. 

FEE INFORMATION 

A fee of $1.500.00 may be assessed at this hearing if the property owner or thetr representatives 
faA to provl~ an acceptable rehabHltalion'pran end building permits, or plan for the demoliUon of a 
building at least one week prior to the hearing date. Upon presentation of your document> to Code 
Enforcement. you may request a postponemen~ of the hearing. At the hearing the CIty of SJl(?kane 
Bunding OffIcial may determine the conditions .of the bunding meet the Grlteria. of 17F.070.400 
Substandard Bunding or 17F~070.410 Un(it Building or urider SMC 17F.070.030 Abandoned. This 
detennination qualifies the property to be assessed the $1,500.00 fee which wli be placed as a lien 

. at the Spoj<ane County Assessor's Office on the subject property. . 

This fee Is to cover the cOsts of the Building Official Processes. This fee is ayearly fee' and wt1l be 
assessed each year ~e bUilding remains in the BulJd;pg Official Process. Up to $500.00 of the 
amu~1 fee may be reduced it the Building Official is abfe to determine ~t the quantity and extent 
of substandard conditions 119 longer warrant remaining in the Building Official hearing process or 
the structures(s) is demolished and can be removed from the Bulding Officlal process within one 
year of the fee being assessed. 

The Bunding 0ffic1aJ lOeputy Building Offldaf may also assess s'properly monitoring fee of .300.00 
if the determination is made that 1he buNdlng(s) is open, the site does oot appear to be looked after 
tiy the property owner or there are solid waste or other nuisance conditions present.. 

TO review the written documentation in the Ue. please cOntact lhe Code Enforcement Department 
./	 at 808 W. Spokane Falls Blvd •• Spokane. WA 99201 no Jess than seven (7) days prior to the 
, heari(1g. Copies of the ~ments may be obtaln9d for the oost to make copies. CoCnptete copIes 
'\ g.f~J.i.@..~Yl!:!! a pub~est to be filed With the City Clerk's Office.. Please be 

\ aware that Citymay take up ~na to mejig~ : 
'l 	 • -::r""' • 

\. Please be advised that property owner has responsibility' to maintaIn a secure bundlng. tf It 
becomes necessary to seoore the building,from ~try the following standards apply: 

• 	 AU basement, first story and otheF readily access points are to be closed against 
intrusion. 

• 	 This must be done usmg a Y:a-Inch exterior grade plywood and in a manner acceptable to 
this department " 

• 	 If the btilldJng(s) are not secure from entry the city wiU board up the buildings{s) and wiU 
pIage'a lien against the properly for the costs. 

• 	 ·No Tr:espassfng'" signs placed on the front and back of the house and/or garage; 

http:1,500.00
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191" E 11" Ave -ApnI15. 2013 - Page 3 of 3 

Please not,: Prior to any demolition actlvlty. conta<:l Spokane Regiona' etean Air. Agency at (509) 
4n-412(. The joopection results are required by the Washington State Department of Labor 8(\d 
Industries to be mainta'ned on file and available upon request by the Department of labor and 
Industries (WAC .296-62-07721). 

Property Notice: A notice of thIs ooaring wUI be filed with the Spokane County AuditOf'S Office on 
the property. A release document for the propet'ty notice will be prepared for the owner when the 
case Is directed to be closed by the CIty Bullding Official. 

Please can (625-6083) if you have questions or nSeQ additlonal information. Thank you for your 
cooperaUon in the resol~tidn of thIs malter. it Is greatly appreciated. 

:t!i~ 
Code E~6rcement 

BB:chlE1914.11th.doo CERTIFrED#71969008 9115'5600 6211 
Enclosure: Administrative Procedures of the Building Official and Rehabilitation Plan fonn 
AJI meetings -800 hearing will be conducted·in faQUities that are accessible to disabled individuals. If 
any person needs accommodaUons for a sensory-related cf'lSability, that person should contact 
Code Enforcement ~t 62&-0063 at TID NO.62!Hl694 for hearIng Impaired. 46 Hou~ before the 
meeting to ,arrange for accomrnod,atlons· . 

PC: D Skindzier. Deputy Suitdtng Pfficial 
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r certify by signature that I have. the financial resources! To complete the rehabilitation: _______ 
i 
! 

I 
I 

Contact the City Building Department at 625..6300 for 
Information on required permits. 

I 
>. 

I 
,I 
i 
j 
I 
1 
I 

i 
I 
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\ 
I 
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COllt~ b'Ii"',·:I.l.:Maa 

;~ua \(:, !,-\,~. ,~.\,:.: ):~\t.I~" !ip·;1' 


SrtJI.:,\NI:, \;y".\:,ill"'l:I'I·'N ~>!).~i}I·~.~ ::. 


('S()9) (ll-;-60H3
Properly 0W00r:.____________ I:AX (5011> 625-6802 
Mailing Address:____________ bC'.1udfyspol<:,nt:.()l'g 

Phone: ( 


REHABILITATION PLAN FOR ___________------- ­
ADDRESS:,____________________________________--------- ­
Contractor Name__________---!B:!!:u:!2s!!!ines~s:..!::L~ice~n~s!.Ee.....!#L---_-----
Address: ________________________________________----------~ 

City: State: Zip Code: Phone: ______-_ 

(If there Is more than one contractor, please provide additionallnfonnation on back) 

cosr ESTIMATES 

Indicate type of work to 00 done: 

structural $ siding $ __~___ 

mechanical $ windows and doors $ ____-­
e,'ecmcal $ interior finishing $ 

plumbing $ accessory structure $ ____-­
foundation $ roof $ 


GRANO TOTAL $_~___ 

Estimated starting date __-,.____ Estimated oomplation date _____--­

I am aware that ao asbestos survey may be required prior to beginning this rehabilitation plan. 

Office use 

PLAN APPROVED 
By,____-­

DATE: ____ 

; ~ 
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Com~ ENFORot,\4E..... r 

S08 W. SI'<lf(.\M' f,,:.L.' 1l,.\:1>. 

Sl,\)lY\M;. W.\!ill\,,"C'f('l-" Q9Zo I,·H';'; 
('50?1625·6.t~3 ' 
fAX (;09) 62':;.680:l 
b(.'1\uJlfy~pcJk.u"K:.tX',g 

AdmInistrative Procedures of the Building Official 

The heaffng or the Building O{fk;ial tSo an adminls,,"atille heanng to rev.iew buildings that have ~n ~ubmitted to the 
Suikfrng or ~ Enfor<:ement Deparlment for potentlat vfolaUons. Properties are submitted either by complaint from 
c::ftt.re~ or by other di'ilpa~t& and agencies. These balk,:l[ngs. are te,viewed by buildIng. fife or ~e enfortement 
staff to determine if they appe",r to meet the criteria of Spokane Municipal Code 17F.070AOO Subst;mdard Building. 
17F.070.410 Unfit. and/or 17F.070.030 Abandoned Building. 

If tl}e stcnf concludes that the building WOuld meet tile above referenced aitena. it is scheduled for an adminlslrative 
heating before 10e building officlal. Please be aware of your rights with regard to thl.s hearing and tM procedures: 

s~ . Righls and Resp.onsibiUfies. 
A. 	 Right to R~p~nt Yourse.lf~ As. (he pr~ OWAet' yoU have the right to r$J)res~l Youp3elf ef be 

represented by Cuunsel Of other Witnesses. 
a. 	 Rt~ht to SubOlit Evtdf)nee. YQ!,J ma)' submit, ~~nce reg~9 )'OU!' property indudrng whether 'the 

propertv is substttAdard. unfi(. abaridOOed. UAsecured. yOur progress in the repair of the prcperty in 
questiOn! or dlal'fenge the City's ~ce. Evidence ceo include but is. not limited to 1he fol~: pictures. 
ciJmfiJCfDr a,greements; re~ of pUtcI:lase. witness t~ny. buiJ<fmg pet'i'l'li\e ate. Under $MC 
17F.019.0s0{D).·the MesElt eyIderwe for a JUQi~Tribunal rl9 .not apply. 

~. 	 Rev{ew ~J~iiCe,. y.QJ.t tn1ilY- \de)v the ~ff rcapo~ ~nd piG\ure$ in the filt3. The ~es ~re ~Iy 
presented on an overI1ead screen during 1fle he;arihg. 1'he- Staff'report is avaB;mle the'd;!r'/ befOre 1tIe 
hearing.' ' 

O. 	 Mar Sta,rt Reb;iliftJtatlQn Pdor; to f1earing~ If YO\,1 YjiSh to re~OiflU;ite Ihe- bui1cf~s).. priUlse ~It, a 
r.efiabilitation plan to this J)m~,befql;e lha heari{lo- Rel:tabclitafiQn pfaos must inclooe 8 reasonable date of 
C091pfefIon of the work: requlred to bring the buW"mg up to t~ tninimutn standards required byCO<it:, You 
Should alSqeoa'lad CPtruactbr$ for~~ indicate «OfInCial ~ty. 

E. 	 TestimOllY. At ,this hearing the SUilding 0fftct8t witl 'heat testillotlv tom aU concemed padjes, and hear 
evilj~ presented by Ute Hearing Secretaf)'. Based ,on lft.timony and mspect10n etJidenee ffle BuUding 
OfnClal'will'iSsUe a <f~ ft;Jr tl)i$ pro~rty. ' 

F. 	 Demolilion.. The Building Oflicial may order CIemoIitian of \be .building If d9terrnined to bQ SUb.st3ndard to 
SfJdJ an extent as to be unlit as defined by Spokane Municipal- Ccoe. 17F.07OA10. If the owner does. not 
demoflSh. the btJifding within th~ time period ettabUshed by th~, Bui(Qing OffiQal. the City -MIt d~sh ~ 
buUding and pfar.::e,a lien againSt lhe property. for all costs 1ncIud'llg adminlstt.ative rae$. 

lit P~~. 
A. 	 '~uctlCln.The Building Oflicfal win Jntrodt.tce the staffand go ayer Ita. procedures. This includes the 

order ofhearing items and a ~.tt> tum Off ceIl~,Of Il.'take them inaw:iible. • 
B. 	'9~Or::~flg Item&.. li<;aiimJ ~em$will·be reviewed firsl. based on Ihqse it~~t haye an ofm.etor 

representatiVe Signed up10 Speak.Thi$ is t'? a~te people who wish to testilY.. Remafning'items win 
be revl~ based on their.omeron t.fIe eulldihg.OffiCial A.gam1a..

C. 	 Order of T-estimoiiy_ Slaffmporls.w!R be heartf flffit. J~ by Je,s6(nony of the prope(tyowner Of ~ir . 
representatSves. arnftllen the'testimony otlrileresb.Jd nef,gbbors or a"tizens. ' 

o. 	 Rnal CommenfS • .Anyone may ~ 'folIOWb.tg 1he onfer above irduding.addliot1aJ (e$limOny by the 
ownSt$. theft' tep(~~tiv.~ d clV:z:'er:$ dnO n.eJgQbqt-s.

.E. 	 Oraet$ .and' Directives. FoIow'ing lestimony. l'tte Building OfttdaJ ,wi,lt make a deCision on the- oonditklns 9f 
ftle property. ftndings. and 8ftOfder ordlrectlve wm be fssued. ' 

F. 	 Nofi~ of th~ Ord9r orOir~. The or:def ordirective Wm be maifed to the Property owner an9: their 
repce:sentatdes Within one week ofthe administrative haan1lg., , 

G. 	 Appeals.. The oJXIer ordlrectlve:OfUle l3uilding dftidaI is appealable to the City Hearing Examit1er Within 30 
·days ofthe dale ofthe o~e.rwif1l the payment of the 'lWP~e appeal feer 

H. 	 Fees... F~ cannot ,Q& appealed; ~er. the property QWller can feq!..fest a reconsi~rauon of the fee to 
the Bulkfln'g Offidaf WiUlfn 30 days offfle ado.. or dimclive. 

http:folIOWb.tg
http:otlrileresb.Jd
http:Yourse.lf
http:c::ftt.re
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6-19-13"mailed to: 

Douglas 'DPhelps 

2903 N Stout,Rd 

Spokan~ WA 99206~4373 

~ER~ '1196 ~008 ~115 5841 1272 


June·18,2013 
, ORDER OF BUILDING O.FFIC 

, CERTIFIED MAIl 

Blayne Dutton 

7918EUlah 

SAQkane VaUey, WA 99212 


R&.,BUtlDING OFFICIAL'S HEARING ON COMPLAINT OF A SUBSTANDARD AND 
ABANDONED HOUSE AND GARAGE AT 1914 E ~1ih. SPOKANE, WASHINGTON 

PARCEL NO: 35213.1310 '. .' . 
LEG~DESCRtP110N: WOODLAwN p.LAc,e L~O e~3 

On ~\I~ 4,' ~18. ~ hearing ~S'he1d b$fore' me as. BUuding Offtcial fO( the City of Sj)O~,
mgai"ding 1he substandard ilnd abandoned·,-,ouse and fJ8t89$ at 1914 E 11th. City of ~po~ane. 
County of Spoksoe, Slate of Washlngton~ The heaIilg was held in .accordance Wt1li sectlon . 
17f.01.O.«o,oftne Spokane Muntcfpar Code. ' . 

. , At the ~arlng. evkf«1C8 of ownership and condition' of this property was' presented by the Spok-anG 
. Code ~m~Depam:nent '. "', 

Mer careful r~ and d~liberation on the abOve I conduded as follows: 

FINDINGS OF fACT 

,	staff reported as a'res~tof a i>roparty InspeeQon by the Code- Enforcement on March 8. 2013, ~nd 
the 8uJ1ding Qepartment on AprI10. 2013 the house and garage 'W'efB schedu~ for a hearing­
befcra,the',CUy Suldlng OffiQaJ to detennine If the bultdings are sUbstandard under Spokane 
~1eipaICode 17F.070.4OQ. :' . .. " . 

,.:rhe folowlng.flndings have been OOb~itted for ~ at the heari"9 on thIS :matter: 

. ' 


V/olatron ofSpoka~ ~icipal Code Section 17F.010.400 ~ndard BuUpirig 


A. 	 PilePktatkm: Exterior decay, water damage. rlfldings: The house roofing Is deteriorated 
and has water damage and'moss growth. The eaves over the rear entry room are 
decayed and .water damsged; Fascia on the garage Is pulling away from' the ~~d 
Is hlghlyweathered. Siding has ,,"ling.palnt 01'1 the garage arid ~. ; 

8. 	 ~Idef~. Foundation. ~ ,and rOof framlng. Andings: Tho ~ entry'room on 
the ha~ has lR!idequate cr no struotutal f,1upport and Ute stiucturai members are ~. 

D.. Def~ble plu~blog. Findings: The water has Oeet1 shut off stnce, FebruarY 9t 
2005. 1tt&refore there Is no operable plumbing for sinks. batbing {acUities. sanitation, etc. 

E. 	 l~e ~therprooffng: SkIing. roofing and glszinQ: findings:, The hous~. roof is 
highly weathered disl~ shingles. and has holes; this Is, slowing wea1he.r ~'~te 
the .structure. Afront wtndow also appears to ~ open or t:itQkea. . . 

F. 	 No ,aoUvated utility service for one year. Anding;;: The water has been shut off ·since 
.February 9. 2005. . " 

L 	 Def~ increasing the hazard~ of fire. accldent or OIher calamity. Findings: The house 
appe3r$ to be abandoned·as defined in SeCtion 17F.070.030 of the Spobne Municipal 
Qode fn that It gIves Ind~tiona nO one Ii c::urrenUy In posseSsIon such as by dlsoonnection 
of utilities, ·dlsrepalr. and qther, circumstanceS. I~ng the chance of ~fire or otheF 
~al!llty In the' h0US9. The rear entry steps have fallen apart to the pot~ of be~ 
·~rdous. '.' ...' 	 ' , ' 
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1914 E 1.1" Ave - J\J~e 18, 2013 - Paoe 2 of,4 

Slaff:reported this 'property was to the BuUdI~ Officl'1l' ·process.1n 2007. A BuUding Official heari~ 
was held on September 11, 2007 and October 16. 2.007 end appealed \0 Ule Hearing Examlner. 
The appea' hearing was held on November 6. 2007. Th~ Hearing examiner remanded ~ matter 
back to the BuHcfmg otl1claJ far another hearing which was to be heW.at; soon as (lOSslhie but not . 
before a criminal matter assoctated· wltf1 the property was to be resotV~, No new hearing was 
held after,thls. The June.4·, 2013 hearing Is the result of Ii new compt8lnt on the property ~ . 
code enforcement staff recefved on February 4, 2013. A 9lte insPection 0CQtJrred' as a respons, 10 
Ihls '~mp1aiOt and' prompted the ~ to be put Into the Butlding' Offidat ,process due ta 
substandard OOf1dltlons ',Istud above. St~ report~d all ~ogr.aphs were obtained from the publlc 
right of way. A certJfl~ lette( was sent to Blayne Dutton. the property Qwner'dated April 16. 2013 

'Iden6fying the complaint, the conditiOns noted. and a scheduled hearing date of May 14. 2013. , 
Douglas. O. Phelps, attorney for the prQperty owner contacted a 'city attool6y prior to the heartt}9 
and requested adaltional time to put the house up for sale. 1'hQ flt"$t heartng was re-sdledo1ed, to 
J~. 4, 2013. ·but Mr. P.helps ,was"Inf~ .by City Attorney TKn .S2amberan '.that the BuDding 
Official would no~ conm:-ue ~ng. the hearing to ~eJ' the hOuse: 

StaffmPorted a site vtstt was mnducted on ,June 3:'2013 and the house and 9ata90 ~ found 
secure. There Is a "for sale by ow.nerr sIgn In the front ~r:d. The condition of the structures Is ~ . 
same as described above. ~ are no active building ~rmits on file: . ' 

Douglas O. Ph~lps) attorney for Blayne iJ~o",lh6 prop.erty oWner asked staff what fm(!tngs were 
used to determine 1he property Is abahd0t'i6d:1ia.ff explained the property is abandoned ss It 
gives IndicatiOns that no one Is ~ 10 possession SUCih as bydIscOnnec1IOO of utilities and 
cflS{ePair.. Mr. PhelpS asked what distepalr staff was Teferring to IiIIld staff explained the dUapldated· 
roof on the.hou$e. sIding with peelillg paint. rear errtrYtoom vuittl. inadequate struct;urat support and . 
saggf!'G structural members, ~peeling away from the.gan.lge, and lhe' openings in ~ roof all 
constitute ~fsrepaIr. Mr. Phelp$ asked staff how' the determination was made that water is , 
penelraUng the,house. 'Staff explained the determination was made based on evidence coIected 
tom'1he'public tight of way showfng the'roof has holes due to detertoratlon. Mr. Phelps a~ if an 
interior inspecU~waS oonducted to make these findings. to which staff.~i1swered 1bet'e was not. 

Mr. Phelps also asked if1he determfmitJon !hal the ~tJn9was Inoperable was made.~ an 
Interior insP,:E'Oti~. staffexplained 1hat the heating system was not part of the fif\dit:'QS end Is nol, 
liSted as a viOlation. Mt•.Phefps asked how the determination was·made that the plumbing was . 
defectiVel1noperabCe. Staff expIairied the findings show the water has been shut off since February 
of 2005 a~lng to City utllty re<:Orde. Mr. Phelps asked If plumbing could be operable If potab(e 
water was CMied Into the h~ and staff explained 'that the oondiUon of the pturtdxng ~ was 

. not inspeCted as there has-been no Interior Inspec~n; plUmbfng.is nat currently Q~1e due to a 
Jack of runnfng water. 'Mr. Phelps asked Ifstaff ~ed If taxes are current: Staffexplained this 
~on can I?? obtained from. the Spokane County Assessor. and currently the stat~ of taJ(es 

' , ~~ nofaffec:t the tjndlngs,refated to the physical coodIUOn of the strUctu~ ih the hearIntJ 

" 
 "process.. , 

Mr. PtlelPf.l further asked if only o~ewindow pane on the front window~ br~n and/or open. ' 

Stafffurther ttXP'afned Ulat the findIng the houaels Inadequately ~r:oored was made .based 

9n the ~ condition of the structure whiCh in.Clud$s the ml$Sing glazing o~ the front wfndow 8S 

well as the holes In the roof. SI. of which Iaallowing weather to penetrate the structure. Mr. Phelps 

asked when Jtte compJafnt QJII1EJ In for the property. StaffeXpfilfned cod. enforoement received1he 

compl'alnt on February 4. 2013. Mr. PheJt)S asked who lhe complainant was and staff ~ 

this Info:ma~n ~nnot be disclosed however, a public records r8<1uest can be ma~ on the file. 


. ' 


Mr. Phelps testified the property owner, Mr. Dutton has removeG sonie items from 1h.lnterior of the 

house in preparation for s~ and theplari is to sell the'property. . ' 


http:plUmbfng.is
http:abahd0t'i6d:1ia.ff
http:process.1n
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1914 E 1 \" Ave -June,16. 2013-page 3 of 4 

In concIus(on the busdlng(s) Is found to be suQstanda~ as defined,by S~n 17F.070.400 of the 
~kan6MunicIpal Code, due to dilapidation. ~tructural defecls, Inoperable ptumblng, lna<lequate , 
weatherproofmg; no activated utility service for one year. and defects Increasing the hazards of fire. 
accident. orother calamity as described above. The bulldlng(s) 'lsaso fcund to be abandoned as 
defined by Section 17F.070.30 ofthe Spokane MunfclpaJ Code In tnat It gives In~icationS no one is 

. present1y irt ~s~on such as by d1sconnectfon.of util~tles a~ dlsrepair. ' , 

BUILDING OFFICIAL'S ORDER· 

ORDER TO PROVIDE A REHAmUTATlON PLAN 

You are hereby ordeied (0 prvpare a rehabDitatlon pian providing a -time tine, cOstS, a~ esttmates 
from professional tradesmen Of contractors and IndfcatQ your financial ability to ~ out the 
progcam. You . must acquire aU neC,e$$aI'Y' pell't'its' for the· ~billtatiOn indudlng structuraf. 
electrical. ~l. and plumbing. The rehabUitatfon plan must be submitted when, ~•. A 
standard r~habililation ~(8n Is ~ncfosed fa; yo~r infonnatfon, , ' " ' . 

. ORDER TO A~ESS ANNUAl HEARING PROCess FEE 

The ~nuaI ~g~Slng roo of$1,500.00, Is bei'19 asSessed per authority of Spokaoo. 
Mun1cfp8l Code 8.0~.067. Thl$ fee" Is 8S'SeSSecHo the'°land owner' where the,substandard or ,unfit 
bulldog is located for all costs and expenSes incurred by tie City In admlnlsttatJ9n ,~and . ' 
enforoement of this code. A newfee Will be' assessed at the beginnln9 01 ~Ch twelve monlh ~ 
~ the bUilding remainS substandard. unfit or ~ndoned as determtned .by the B,uiding ()fl'i(:Aal. 
The anrual hearing p(Oces~dee.t8 a Den \Inder SMC 17F.070.500 and filed'wIth the Spokane. . 
CourtyT~. Up to five hun&-ed dollars of the 'annual fee may be r~ed iftfle property 1S 
repalre(l and removed from the building offl* procesS withIn one year from the first hearing. 1'l'le 

. bUIlding official or·hls designee Is authorized to offlCtally remove a property from the building, offICial 

pf'OCIOOG and authorize the rvfund, or rele~ of a lien, c.f ~ portiO~ of the fee. ' 


: ORDER TO ASSESS PROPERlY MONJTORING PEE 

, TJ:!e property monitoring ~ of $300~OO is being assessed. The property haS been fourld to ~ntaln 
, nuisarK:e condkions which need to '~ mooi\ored for one year under SMC 17F .070..040. The 

mo.nHomg fee Is filed as B lien. ' " . 

: . 
ORDER TO ~p SECURE 

You a-e heIeby ordered to· keep the building Secure SO that It cannot be entered. The p~perty 
~« ~lr contractor may enter to make repairs. '.' . 

,FURTHER IN.STRUcTIONS 

, Obtain any'necessary pennlts priar to beginning work and cal f~dnspectiOns. 00 not occupy un~ 
substandard conditions ~ been alleviated. Board up ,()pen pane on the front Window If It is open 

. to ~ elem~. We will mOflitDi- your 'Prosress~ This matter win be reViewed on Decemb!H' 10.· 
. ,201~. . 

ASBE8TOS' An asbesto$ IMpttclIon Is required, per Stst,. Law, btiror& aUthorizIng or alJcWtng. , 
any oonsfruotion. renova60n. re~1ing, rtIfl/ritenance, repsir Or demolition. The inspection results 
ere lTK[uited tQ be docitmfinted by wriften report, mamtained. on fiN) and made available upon 
tr:IqtJest to the 'Direptor, 'Washington ,State., DepartriJent of.Labor end Industttes (WAC 29fU2­
07721). For ~etailed Informstier'! contact 'SpokaI'N;t RegionalClean AirAgency Bt(609) 4T1-4727. 

\ . 

------,-~ -, 

http:p(Oces~dee.t8
http:1,500.00
http:d1sconnectfon.of
http:17F.070.30
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191<4 E 11lhA¥e-June18. 2013-Page4 of4 

NonCE <?F RIGHT T<;' APPEAl 

You have'the right to appeal the decision of the BuDding omctaI to the City Hearing Examlner. 
wlthln 30 days from the date of this letter. Appeal fomls are avalable by contacting the Offtce of 

. 	Neighborhood .~Ioes an~ Code Enforcement Oepartme.nt @ 82Q..0083. Pursuant to Spokane . 
Municipal Code 08.02.087 an appeal ~ of $ 250 'must accompany a compteted appeal form. THE, 
DATE Of T~ LAST DAY TO APPEAL 15 JULY 18. 2013 AT 4;30 pm. . 

If ~ have any questions pf~$e call Boris Borlsov at 625-e083. 

so ORDERED 

DS:BB:dl\e1914.1 ·.~oc .CeRTleeD!7196'008 9115 00 1203 
BloIosure: RehabilitatiOn Plan' . 
PC: O. SkindZler. Deputy B~ldin9 OffiCiai 

._----. ~ ._----'---""_. ---'------...-.-..-..... -~-~~, ~-.--------~.------ --.......,.-,........,-~..~.~...~~ .. 


http:Oepartme.nt


OH~lru 01' 
NEIGlfaOlUlOOD SERVICES 
CODE ENFORCE,\fENT 
808 W. $'01(,\N1! FALLS SLVu, 
SI"OKANE;WASHlNGTON 99201.-3~43 
(509) 625·6083 
lW( (509) 625·6802 
beautifyspokane.org 

Property Owner:__________~ 
Mailing Address:___________ 
Phone: ( 

REHABILITATION PlAN FOR: ________________-­
ADDRESS:_____________________-­

Contractor Name Business Ucense # 
Address: ____________________________________________----------- ­

City: State: __ Zip Code: Phone: _-----' 

(If there is more than one contractor, p1ease provide addiUonal information on back) 

COST ESTIMATES 

Indicate type of work to be done: 

structural $ siding $ ______ 

mechanical $ windows and doors $ ______ 

electrical $ .interior finishing $ 

plumbing $ accessory structure $ ______ 

foundation $ roof $ 

GRAND TOTAL $~____ 

Estimated starting date _______ Estimated completion d,ate _._------- ­

I am aware that an asbestos survey may be required prior to begInning this rehabiitation plan. 

I certify by signature that I have the financial resources 
To complete the rehabilitation: _______ 

Contact the City Building Department at 625-6300 for 
infonnation on requIred permits. 

Office Use 

PLAN APPROVED 
By______ 

DATE: ___­

http:beautifyspokane.org
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CITY OF SPOKANE HEARING EXAMINER 

Re: Appeal by Blayne Dutton, Inc. of an FINDINGS, CONCLUSlONS, AND 
Order of the Building Official DECISiON 
determining that 1914 E. 11th Avenue 
is a substandard building FILE NO. AP-13-02 

I. SUMMARY OF APPEAL AND DECISION 

Summary of Appeal: Blayne Dutton has filed an appeal of a decision by the Building Official 
concluding that Mr. Dutton's property, located at 1914 E. 11 01 Avenue, Spokane, Washington, and 
designated as Tax Parcel No. 35213.1310, is substandard pursuant to SMC 17F.070AOO. 

Decision: The decision of the Building Official is upheld. 

n. FINDINGS OF FACT ~1iy.-,CEIVED 
BACKGROUND INFORMATION . 

OCT 31 2013 
AppeUant: Blayne Dutton 

7918 E. Utah PH.ELPS & ASSOCIAI'ES 
Spokane Valley, WA 99212 Attorneys At Law 

Represented by: Douglas Phelps, Attorney at Law 
Phelps and Assodates. P.S. 
2903 North Stout Road 
Spokane Valley. WA 99206 

Respondent: 	 City of Spokane, Office of Neighborhood Services and Code Enforcement 
cia Dan Skindzier, Deputy Building Official 
808 West Spokane Falls Boulevard 
Spokane,VVA 99201 

Represented by: 	 Timothy E. Szambelan, Assistant City Attorney 
City of Spokane City Attorney's Office 
808 West Spokane Falls Boulevard 
Spokane, VVA 99201 

Authorizing Ordinances: SMC 17G.050.010 et seq.; SMC 17F.070.010 et seq. 

Date of Decision being Appealed: June 18, 2013 

Date of Appeal: July 11, 2013 

Hearing Date: May 23, 2013 

1 



Testimony: 

Timothy E. SzambeJan 	 Boris Borisov 
Assistant City Attorney Neighborhood and Housing Specialist 
City of Spokane City Attorneis Office Code Enforcement 
808 West Spokane Falls Boulevard 808 West Spokane Falls Boulevard 
Spokane,WA 99201 Spokane,WA 99201 ..; 

Dan Skindzier Heather Trautman 
Deputy BuHding Official and Inspector Director of Neighborhood Services and 
Supervisor Code Enforcement 
BuHding Department City of Spokane Office of 
808 West Spokane Falls Boulevard Neighborhood Services 
Spokane,VVA 99201 	 808 West Spokane Falls Boulevard 


Spokane, VVA 99201 


Douglas Phelps Blayne Dutton 

Attorney at Law 7918 E. Utah 

Phelps and Associates, P .S. Spokane Valley, WA 99212 

2903 North Stout Roaq 

Spokane Valley, WA 99206 


Exhibits: 

1 . 	 Request for Appeal 

1A Order of Building Official dated 06-18-13 


2. 	 Email dated 07-16-13 to parties of record acknowledging receipt of appeal and suggesting 
hearing dates 

3. 	 Letter dated 07-24-13 to Blayne Dutton setting the hearing date 
4. 	 Appellant's Memorandum of Law received on 08-08-13 
5. 	 City's Response brief received on 08-15-13 including: 

SA Declaration of Dan Skindzier 
58 Declaration of Boris Borisov 
5C Response to Appeal of Building Official Order 
50 1914 E. 11th Timeline . 
5E 4 photos of structure located at 1914 E. 11th Ave taken by Dan Skindzier on 

04-10-13 
SF 10 photos of structures located at 1914 E. 11th Ave taken by Boris Borisov on 

03-08-13 
5G 6 photos of structures located at 1914 E 11th Ave taken by Boris Borisov on 

06-03-13 
6. 	 letter dated 08-21-13 to Douglas Phelps setting the continued hearing date 
7. 	 Appef(ant's Supplemental brief received on 10-07-13 
8. 	 Citts Supplementa.l response brief received on 10-16-13 

2 
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Ill. FINDINGS AND CONCLUSIONS 

A. Introduction 

The Building Department received a complaint about the dilapidated condition of the 
residence located at 1914 E. 11th Avenue. The Building Department investigated the complaint 
and thereafter initiated the administrative process in order to determine whether the property 
would be declared to be substandard. The city sent notice of the complaint to the property 
owner, Mr. Blayne Dutton, identifying the complaint, the defective conditions of the residence. 
and scheduling a public hearing on the matter. 

Mr. Dutton contested the complaint. Mr. Dutton and his attorney attended the hearing 
and presented evidence and testimony in support of Mr. Dutton's case. After the hearing was 
concluded, the Oeputy Building Official issued his decision concluding that the building was 
substandard pursuant to several of the factors listed in SMC 17F.070AOO. The decision provided 
that Mr. Dutton was entitled to appeal the matter to the City Hearing Examiner. Mr. Dutton did so 
within the time frame stated in the Building Official's decision. 

A hearing was held on the appeal to the Hearing Examiner on September 24. 2013. in 
the Conference Room 2B, Spokane City Hall. At that time testimony and arguments were 
presented and exhibits were entered into the record. Mr. Dutton (the "Appellant") was 
represented by Douglas Phelps, Attorney at law, Phelps & Associates$ P.S.. The City of 
Spokane was represented by Timothy E. Szambelan, Assistant City Attorney. 

Based upon the record, the testimony at the hearing, and the memoranda submitted by 
the parties, the Hearing Examiner makes the following findings and conclusions and renders 
this decision. 

B. Standard ofReview 

Review of an administrative decision by the Hearing Examiner is governed by SMC 
17G.050.320. Subsections Band C of that sectioo state: 

B. The Hearing Examiner may affirm, modifyt remand or reverse the decision 
being appealed. In conSidering the appeal, the Examiner must act in a manner 
that is consistent with the criteria for the appropriate category Qf action being 
appealed. 

C. The original decision being appealed is presumptively correct. The burden of 
persuasion is upon the appellant to show that the original decision was in error 
and relief sought in the appeal should be granted. 

C. 	 Background Facts 

On February 4, 2013, the city received a complaint regarding the substandard conditions 
of the building located at 1914 E. 11th Avenue, Spokane, Washington (the "Dutton Property"), 
owned by Mr. Blayne Dutton. See Exhibit 1A (Order of Building Official, p. 2). In response to the 
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complaint, staff from Code Enforcement and the Building Department investigated the matter. See 

ill· 

Code Enforcement conducted a site visit on March 81 2013, See Exhibit 5C. (Response to 
Appeal). At that time. Mr. Boris Borisov made a visual inspection of the Dutton Property, and took 
photographs to memorialize the condition of the property. See Exhibit '58 (Declaration of B. 
Borisov 11 3). The photographs taken by Mr. Borisov are part of the record. See Exhibit SF. Mr. 
Bonsov made his observations and took the photographs while standing in the public right-of-way. 
See id. Mr. Borisov did not enter into the Dutton Property in order to conduct his inspection or 
gather evidence. Testimony of B. Borisov. 

I 
On April 101 2013, the Building Department conducted a site visit at the Dutton Property. 

See Exhibit 5C (Response to Appeal). Mr. Dan Skindzier, Deputy Building Official, did a visual 
inspection of the property at that time. See Exhibit 5A (Declaration of D. Skindzier ~ 3). Mr. 

I 
I 

I 

Skindzier took photographs of the building, which are part of the record. See Exhibit 5E. All 
observations of the Dutton Property were made from the public right of way, and the conditions 
observed were in plain view. See Exhibit SA (Declaration.of D. Skindzier 1r 3); Testimony of D. 
Skindzier. Mr. Skindzier did not enter into the Dutton Property to inspect the property or gather 
evidence. Testimony of D. Skindzier. ' 

I 
On or about April 15, 2013. the city sent a certified letter to Mr. Dutton. advising him that a 

complaint was received and specifying the substandard conditions that the city believed existed at 
the Dutton Property. See Exhibit 5D. Through that same letter, the city scheduled a hearing to 
provide Mr. Dutton with the opportunity to address the alleged conditions of this property. See id. 

I 
 The letter was also posted at the property. See Exhibit 50 (Timetine). 


On Aprif 24, 2013, Code Enforcement received a copy of the certified mail receipt, signed 
by Mr. Dutton, for the certified letter sent on April 15, 2013. See Exhibit 5D (Timeline). 

I The hearing before the Building Official was originally scheduled for May 14, 2013. See 
Exhibit 1 (Order of Building Official, p. 2). However. Mr. Dutton requested and was granted a 

J continuance. See id. As a result. the hearing did not take place until June 2013. See id. 

On June 31 2013, Code Enforcement conducted another site visit of the Dutton Property, in 
preparation for the hearing scheduled for the next day. See Exhibit 50 (Timeline). Mr. Boris 
Borisov again visually inspected the premises and took photographs. See Exhibit 5B (Declaration 
of B. Borisov 11 3). The observations were made and the photographs were taken while Mr. 
Borisov was standing in the public right-of-way. See idA The photographs taken on June 3, 2013 
are part of the record of this appeal. See Exhibit 5G. Mr. Borisov did not enter into the Dutton 
Property in order to conduct the inspection or gather evidence. Testimony ofB. Borisov. 

On or about June 4. 2013, a hearing was conducted by Mr. Dan Skindzier. Deputy 
Building Official, regarding the complaint of substandard conditions at the Dutton Property. See 
Exhibit 1A (Order of Building Official). The purpose of the hearing was to determine whether the 
building on the Dutton Property was substandard within the meaning of SMC 17F .070.400. 
id. 

At the hearing, Mr. Dutton was represented by Douglas Phelps, Attorney at Law, of Phelps 
& ASSOCiates, P.S. See id. Both the city and Mr. Dutton presented evidence on the matter. See id. 
Mr. Dutton, through his counsel, also had the opportunity to cross examine witnesses. See id. 
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On or about June 18, 2013. the Building Official issued its decision on the matter, in the 
form of an "Order of Building OfficiaL" See id. The Building Official's order is also posted at the 
Dutton Property. See Exhibit 5D (Timeline), In the order, the building official determined as 
follows: 

In conclusion the building{s) is found to be substandard as defined by Section 
17F.070.400 of the Spokane Municipal Code, due to dilapidation, structural defects, 
inoperable plumbing, inadequate weather proofing, no activated utility service for one year, 
and defects increasing the hazards of fire, accident or other calamity as described above. 
The building(s) is also found to be abandoned as defined by Section 17F.070.030 of the 
Spokane Municipal Code in that it gives indications no one is presently in possession such 
as by disconnection of utilities and disrepair. 

See Exhibit 1A (Order of Building Official). 

The Building Official's order required Mt. Dutton to prepare a·... rehabilitation plan 
providing a time line, costs, and estimates from professional tradesmen or contractors and 
indicate your financiar abifity to carry out the program." See id. 

The Building Official's order also assessed fees against Mr. Dutton. First. the Building 
Official imposed a hearing processing fee of $1,500, pursuant to SMC 8.02.067. See id. Second, 
the Building Official imposed a property monitoring fee of $300.00, pursuant to SMC 17F.070.040. 
See id. These fees will be imposed annually as long as the substandard conditions exist. See id. 
In addition. the fees are filed as a lien against subject property. See id. 

On June 24.2013. Code Enforcement received a copy of the certified mail receipt, signed 
by Mr. Phelps, verifying delivery of the Order of Building Official to the owner's attorney. See 
Exhibit 50 (Timeline). On June 25,2013. Code Enforcement received a copy of the certified mail 
receipt. signed by Mr. Dutton, verifying delivery of the Order of Building Official to the property 

I owner. See Exhibit 5D (Timeline). 
I 
I On July 11, 2013, Mr. Dutton filed a 'Request for Appeal or Reconsideration of the BuildingI 
'/ 	 Official's decision. See Exhibit 1. In the appeaJ document, Mr. Dutton primarily asserted that the 

decision violated his constitutional rights. See id. More specifically, he claimed that the decision 
constituted an unlawful taking of his property without due process. See id. He also contended that 
the fees and assessments were an unlawful taking of his property, and would eventuaUy result in 

I 	 the City of Spokane acquiring his property. See id. Mr. Dutton noted that he would "also bring. 

I 	 other challenges after review of·the entire record," See id. 

I On or about July 24. 2013, the Hearing Examiner's office notified the parties that the 
hearing on Mr. Dutton's appeal would be heard on August 20,2013. See Exhibit 3. The notice 
also provided a schedule for the submission of briefing by the parties. See id . 

. 
I, 

I 
On August 8, 2013, Mr. Dutton, through his counsel, submitted a Memorandum of Law in 

support of his appeal. See Exhibit 4. In his memorandum! Mr. Dutton claimed that city officials 
trespassed upon his property to inspect the same, and that city officials violated Mr. Dutton's 
Fourth Amendment rights by entering his property without a warrant. See id. Mr. Dutton claimed 
that the illegally obtained evidence could not be used .against him at the hearing. See id. The 
memorandum submitted by Mr. Dutton did not address the issues raised in the Request for 
Appeal, i.e. takings and due process. See id. 
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On August 15.2013, the City of Spokane submitted the following materials in response to 
the appeal: (1) Response Brief; (2) Declaration of Dan Skindzier; (3) Declaration of Boris Borisov; 
(4) Photographs taken by Mr. Skindzier and Mr. Borisov; (5) Response to Appeal of Building 

Official; and (6) a timeline of events through the date of appeal. See Exhibits 5 - 5F. In the 

Response Brief, the city addressed two issues. First, the city denied any violation of the Fourth 

Amendment. See Exhibit 5. Second, the city contended that Mr. Dutton received all the process 

he was due. See id. There was no discussion of the takings issue referenced in Mr. Dutton's 

Request for Appeal. See id. 


On August 20,2013, the parties assembled for the scheduled hearing. However, at the 

commencement of the proceeding, Mr. Dutton requested a continuance based upon the 

unavailability or his attorney, Mr. Phelps. Another attorney from Mr. Phelps' office was present 

and willing to proceed, but this was not satisfactory to Mr. Dutton. The city stipulated to a 

continuance of the matter to allow Mr. Dutton to arrange to have Mr. Phelps present at the 

hearing. As a result, the Hearing Examiner rescheduled the hearing for' September 24,2013. 

See Exhibit 6. 


On September 24,2013, the continued hearing on Mr. Dutton's appeal was conducted. At 
the hearing, the parties were permitted to present argument, submit evidence, and examine 
witnesses. Mr. Dutton was represented at the hearing by Mr. Phelps, and the city was 
represented by Timothy Szambelan, Assistant City Attorney. 

During the hearing, Mr. Phelps raised an argument that was not included in the briefing of 
the parties or previously raised in Mr. Dutton's appeal. Specifically, Mr. Phelps argued th~t, under 
the Washington State Constitution, the superior court had original jurisdiction to hear any :action to 

. abate a nuisance or involving title or possession to real property, and ,therefore the admir'!istrative 
process to declare a building substandard, impose fines, and file or enforce liens, was ou!tside of 
the city's authority. At the conclusion of the hearing. the Hearing Examiner held the reco~d open 
for a specified period of time to allow the submission briefing from the parties on this jurisdictional 
question. 

On October 7,2013, Mr. Dutton submitted a Supplemental Brief Regarding Jurisdiction 

Constitution Violations. See Exhibit 7. ­

On October 16, 2013, the city filed its Supplementa.l Response Brief on the jurisdictional 

questions raised by Mr. Dutton. See Exhibit 8. 


D. 	 Discussion of Facts and Law 

The Appellant claims that the Building Official's decision was erroneous for numerous 

reasons. The primary issues raised in this appeal are best considered under the following 

categories: (1) Fourth Amendment; (2) subject matter jurisdiction; (3) due process; and (4) 

takings. These, and some other matters raised, are discussed in detail below. 


1. 	 The City of Spokane did not violate Mr. Dutton's Fourth Amendment rights when it 
investigated the condition of the Dutton Property. 

Appellant argues that the inspection of his property by Code Enforcement was 

performed in violation of his Fourth Amendment rights. See Memorandum of Law, p. 2. In 

support of this argument, Appellant asserts that government officials illegally entered onto his 
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property to perform the inspections. and presumably did so without a warrant. See 
Memorandum of Law. p. 1. Appellant also characterized the inspections as a trespass of his 
property. See Memorandum of Law, p. 3. Although admittedly no warrant was obtained to 
search the property, the Hearing Examiner concludes that no Fourth Amendment violations 
occurred during the city's investigation. The Hearing Examiner reaches this conclusion for the 
following reasons. 

First, there was no "search" of Appellant's property within the meaning of the Fourth 
Amendment. The mere observation of the condition of the Dutton Property does not necessarily 
constitute a "searchll under the Fourth Amendment. See State v. Seagull. 95 Wn.2d 898, 901, 
632 P.2d 44 (1981). 

As a general proposition. it is fair to say that when a law enforcement officer is able to 
detect something by utilization of one or more of his senses while lawfully 
present at the vantage point where those senses are used, that detection does not 
constitute a "search" within the meaning of the Fourth Amendment. 

I 

See rd. (emphasis added). In this case, the city officials completed their visual inspections and 
took photographs of the Dutton Property while standing in public right-af-way_ See Exhibit 5A 
(Declaration of D. Skindzer 11 3); see also Exhibit 58 (Declaration of B. Barisov 1}3). Upon 
cross examination. these witnesses confirmed that they did not enter onto Appellant's property 
at any time. Testimony of B. Borisov; Testimony of D. Skindzer. Appellant offered no contrary'I 

I evidence or testimony regarding these facts. As a result, the Hearing E;,xaminer concludes there 
was no "search" of Appelrant's property that would give rise to a Fourth Amendment claim. 

I 

Second, assuming arguendo that a "search" occurred, the Hearing Examiner 
nonetheless concludes tnat the city was not required to obtain a search warrant. It is generally 
true, as the city acknowledges, that a warrantless search by a building inspector or other 
governmental official is per S6 unreasonable under the Fourth Amendment. Exhibit 5 
(Response Brief, p. 3). However, one of the specific exceptions to the warrant requirement is 
embodied in the "open view doctrine." This doctrine recognizes that a reasonable expectation 
of privacy does not exist with respect to conditions that are exposed and open for public 

J observation. The Washington Supreme Court explained it this way: 

I In the "open vieW' situation. however. the observation takes place from a non-intrusive 
I vantage point. The governmental agent is either on the outside looking outside or on the 
, 	 outside looking inside to that which is knowingly exposed to the public....The object 

under observation is not subject to any reasonable expectation of privacy and the 
observation is not within the scope of the constitution.

I 
i See id., at 902. The open view doctrine clearly applies to this case. The city's inspections 

I 
consisted of making visual observations and taking photographs.' It was undisputed that all of 
these inspections were done while standing in the public right-of-way, There was no evidence 
presented that a government official ever set foot onto the Dutton Property. Therefore, there is 

i 
I 	 no question that the city officials were lawfully present at the vantage point when making the 

1 Mr. Dutton did not object, in briefing or at the hearing, that the city's use of a camera with a telephoto lens
j 	 transgressed any Fourth Amendment restrictions. In any event, the photographs themselves merely magnify the 

conditions of the Dutton Property that were in open view. There was no evidence that the technology was used 
to invade an area that was private in nature.I 

I 
"I 
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observations. Moreover, the city officials only gathered evidence of conditions that were in open 
view. It is difficult to conceive of a condition that is more open to public view than the exterior 
condition of a residential structure. The Hearing Examiner concludes that no warrant was 
necessary for city officials to visually inspect and photograph the roof, siding. porch, and other 
openly visible portions of the Dutton Property. Under the open view doctrine, no warrant was 
required for such activity and no Fourth Amendment violation could arise. 

Third, the Hearing Examiner disagrees with Appellant's assertion that Conner v. City of 
Santa Anna supports his Fourth Amendment claim. As the city notes, the facts in Conner are 
clearly distinguishable from the situation presented here. In Conner, without a warrant or the 
property owner's permission, the police scaled a fence on the owner's property in order to 
inspect vehicles that were believed to constitute a nuisance, See Conner v. City of Santa Ana, 
897 E2d 1487, 1489 (9th Cir. 1990). Subsequently, and again without a warrant, city officials 
broke down the fence surrounding the Conner's property and removed two vehicles from the 
property. §ee id. City officials later destroyed those vehicles. See id. In this case, city officials 
stood in the public right-af-way and made a record of their observations. The conditions 
observed were in plain sight. There is no fence at the Dutton Property to demark a private area 
or shield anything from observation. City officials did not enter into the property at any point. 
The Hearing Examiner concludes that the facts in Conner be~r no resemblance to the situation 
presented here. 

Appellant assumes that city officials walked onto his land to complete their inspections. 
From that premise, Appellant draws an analogy to Conner, noting that in that case "officials 
entered onto the curtilage of a property (and not onto the property itself) in order to inspect 
a potential nuisance in the form of broken-down automobiles on a person's lawn." See 
Memorandum of law, p. 2 (emphasis added). The implication of Appellant's argument is that 
the city violated the Fourth Amendment, even though there wasno'entry into Appellanfs house, 
because the city trespassed into the "curtilageJl of the property. an area which is also protected 
under the Fourth Amendment. However, there is no evidence that city officials ever crossed the 
line between the public right-of-way and Appellant's real estate. Thus, the Appellant did not 
establish that there was, in fact, an entry into the curtilage of his property. 

Even if, hypothetically, city officials stood a foot or two into AppeUant's land, it is far from 
clear that this would be considered a Fourth Amendment violation. 

The presence of an officer within the curtilage of a residence does not automatically 
amount to an unconstitutional invasion of privacy. Rather, it must be determined under 
the facts of each case just how private the particular observation point actually was. it is 
clear that police with legitimate business may enter areas of the curtilage which are 
impliedly open, such as access routes to the house. In so doing, they are free to keep 
their eyes open....An officer is permitted to the same license to intrude as a reasonably 
respectful citizen ....However, a substantial and unreasonable departure from such an 
area, or a particularly intrusive method of viewing, will exceed the scope of the implied 
invitation and intrude upon a constitutionally protected expectation of privacy. 

State v. Seagull, 95 Wn.2d 898,902-3,632 P.2d 44 (1981); see also Connery. City of Santa 
Ana, 897 F .2d 1487 J 1489 (9h Cir. 1990) (defining Ucurtilage" to include".,.areas which harbor 
intimate activities of domestic life, usually to include fenced-in areas of property."). There was 
no evidence that city officials entered the curtilage of the Dutton Property. Even if the city 
officials inadvertently were standing in a part of the yard of the Dutton Property, a fact which is 
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not in evidence, it would still be necessary to engage in the case~by-case determination as to 
whether that official had intruded into an area that was private and thus constitutionally 
protected. Here, there is no evidence warranting such an analysis, 

2. 	 The Appel/ant did not establish either that city officials trespassed onto the Dutton 
Property. or that he is entitled to a remedy if such trespass occurred. 

The Appellant stated, in oral argument. that the city trespassed upon his land in violation 
of Article I § 7 of the state constitution. However, there was no entry by city officials into the 
Dutton Property, according to the only evidence in this record. Without an entry, there can be 
no finding of trespass. Moreover, Article I § 7 constitutes the state equivalent of the Fourth 
Amendment. The Appellant's constitutional claim, based upon an allegedly warrantless entry, 
has been thoroughly considered and rejected above. The Appellant did not properly raise, 
discuss, or brief any rights that might exist under the state constiMion, over and above those 
protected by the Fourth Amendment. Therefore1 there is no independent basis to sustain the 
appeal by virtue of Article I § 7. 

3. 	 The Hearing Examiner and Building Official have subject matter jurisdiction over this 
matter. 

The Appenant claims that the Building Official and the Hearing Examiner lack subject 
matter jurisdiction because only the superior court has original jurisdiction over any action (1) to 
prevent or abate a nuisance or (2) involving title or possession to real propertYl given the 
provisions of Article IV § 6 of the Washington State constitution. The Appellants also suggests 
that the nuisance statute, RCW 7.481 precludes any administrative proceeding regarding a 
nuisance or its abatement. The Hearing Examiner disagrees with the Appellant's contentions, 
concluding that the city's procedures for addressing substandard buildings, as reflected in the 
substandard buifding ordinance, are well within its pOlice power. Further, the Hearing Examiner 
concludes that both the Hearing Examiner and the Building Official have properly exercised 
jurisdiction over this matter. These conclusions were reached for the following reasons. 

3. 1 	 The City of Spokane was authorized, under state statute and the 
constitution, to adopt an administrative process to address substandard 
buildings and structures. 

The City has clear legisla1ive and constitutional authority to regulate substandard 
buildings and structures within its boundaries. This includes the authority to take the necessary 
steps, at the administrative level, to regulate and remedy nuisance conditions on real property. 

The Washington State constitution provides: "Any county, city, town or township may 
make and enforce within its limits al such (ocal police, sanitary and other regulations as are not 
in conflict with general laws." Const. art, 11, § 11. This provision is a direct delegation of pollce 
powers to municipalities in Washington. See Haas v. Kirkland, 78 Wn.2d 929, 932.481 P.2d 9 
(1971) (quoting Detamore v. Hindley, 83 Wash. 322, 326, 145 P. 462 (1915». Municipal police! 
power is very broad and roughly equal, within municipal boundaries, to those of the state itself.I See 1A, Thompson, Washington Practice: Methods of Practice § 60.5, at 720 (1997).

i 
J 
I The City of Spokane, as a city of the first class; has explicit authority to regulate and 

abate nuisances. The state legislature granted cities of the first class the power "to provide for

I the prevention and abatement of nuisances." See RCW 35.22.280(29). Further, first class cities 
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have been granted the power to "declare what shall be a nuisance, and to abate the same, and 
to impose fines upon parties who may create, continue, or suffer nuisances to exist..." See 
RCW 35.22.280(30). 

In addition, State statute specifically authorizes the city to enact an ordinance setting 

forth the administrative process to address substandard buildings and structures. See RCW 

35.80.010 et seg. The statute describes the initiation of the administrative process; the 

scheduling of hearing before the appropriate city official; the issuance of the officer's order to 

take corrective action; and the filing of appeals, among other matters. See RCW 35.80.030. As 

authorized by this statute2• the City of Spokane adopted its substandard building ordinance, 

entitled the "Existing Building and Conservation Code." See SMC 17F.070.010 et seq. 


3.2 	The Hearing Examiner and the Building Official have express authority to 
conduct quasi-judicial hearings pursuant to the substandard building 
ordinance. 

The substandard building ordinance establishes the Building Official's authority to 
respond to a claim that a building or structure is substandard. Initially, a building inspector 
prepares a written complaint whenever he or·she determines that a building is in violation of the 
substandard building ordinance. See SMC 17F.070.420(A). The complaint includes a notice of 
a hearing before the directof of building services, stating a time and place for hearing, and 
advising that any interested party may file an answer to the complaint and appear and be heard 
at the hearing. See SMC 17F.070.420{A)(3)-(4). Based upon the complaint. any answer, and 
the eVidence presented at the hearing, the director of building services " ... determines whether 
the building is boarded up, substandard, unfit, abandoned, or otherwise a nuisance ... " See SMC 
17F.070.440(A)(1). Following thehearing. the director prepares writing findings and an order 
directing the owner to take corrective action within a specified time period. See SMC 
17F.070.440{A)(3). 

The ordinance also explicitly sets forth the Hearing Examiner's role in any appeals of the 
Buifding Officiai's decisions. Thus, an interested party may appeal the director's order regarding 
a boarded-up, substandard, or unfit building to the Hearing Examiner. See SMC 
17E070.460(A)(1): see also SMC 17F.070.480(E)(1) (providing that the Hearing Examiner 
hears appeals from proceedings and orders of the director). The Hearing Examiner, following a 
hearing, is authorized to affirm, vacate, or modify the director's order. See SMC 
17F.070.460(B); see also SMC 17G.050.070(B)(2) (stating 'that the Hearing Examiner has 
jurisdiction over appeals from decisions of the building official). 

3.3 	The original jurisdiction of the superior court does not preclude the city from 
foJ/owing the administrative process established by the substandard building 
ordinance. . 

The Appellant correctly recites that the Washington State constitution confers "original 
jurisdictionll upon the superior court over "actions to prevent or abate a nuisance." See Canst. 

z See SMC 17F.070.010(C)(1). 

3 "The director is the building official or a designated employee." ~ SMC 17F.070.4BO(A}. 
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l 	 art. 4, §6. Based upon this language, the Appellant concludes that only the superior court has 
! 	 jurisdiction to consider the allegation that there is a substandard residence on the Dutton 

Property. Stated another way, no administrative tribunal has subject matter jurisdiction over this 
case. The Hearing Examiner rejects the Appellant's contentions. for the reasons that fonow. 

I 

I The language of Article IV § 6 does not support the Appellant's claim that the Building 
Official and Hearing Examiner lack subject matter jurisdiction over these proceedings. The 
superior court's original jurisdiction concerns "actions" and "cases at law." An "action" or a 
"case at law" in this context means litigation in the court system. The constitutional provisions 
do not directly concern the reso!ution of controversies in administrative proceedings. More 
specifically, there is no language in Article IV § 6 that clearly operates to preclude quasi-judicial 
proceedings, at an administrative level, regarding matters that are traditionally within the police 
power of a municipality to regulate. 

The city did not commence a nuisance action in any court. Rather. it initiated an 
administrative process, based upon a duly enacted ordinance. The Hearing Examiner 
concludes that the superior court does not have jurisdiction over the Building Official's process 
under the substandard building ordinance. That process is an administrative one. governed by 
state and local legislative enactments. As the city points out, the superior court's jurisdiction 
over this matter is appellate'" in nature, Le. it will arise only if the Hearing Examiner's decision is 
appealed to superior court. See Supplemental Response Brief. p. 4. 

The Appellant overlooked what appears to be the most relevant authority on the 
jurisdictional issue raised in this case. To reiterate, the Appellant's argument in this appeal is 
that Article IV § 6 of the state constitution vests the superior court with original jurisdiction and 
therefore neither the Building Official nor the Hearing Examiner have subject matter jurisdiction 
10 conduct quasi-judicial proceedings under the substandard building ordinance. The 
Appellanfs argument, however, fails to account for the Washington Supreme Court's 
conclusions in City of Everett v. Unsworth, 54 Wn.2d 760, 762,344 P.2d 728 (1959). 

In that case, the City of Everett adopted an ordinance establishing a bureau of fire 
prevention. See Unsworth, 54 Wn.2d at 762. The ordinance set forth a procedure for the 
inspection of buildings. See id. If the government officers determined that a building or structure 
created fire hazards due to age, lack of repair, or dilapidated condition, they were authorized to 
order that the dangerous conditions or materials be removed or remedied. See id. This 
ordinance was enacted as authorized by state statute. which provided that cities of the first 
class were empowered to enact regulations for the ..... erection and maintenance of buildings or 
other structures within its corporate limits as the safety of persons or property may require, and 
to cause all such buildings and places as may from any cause be in a dangerous state to be put 
in safe condition," See id. 

(n Unsworth. a property owner claimed that the municipal court lacked jurisdiction 
because, under the Washington State constitution, the superior court had exclusive jurisdictlon 
to hear a nuisance abatement case. See id. In addressing this challenge. the Washington 
Supreme Court made a number of statements that are pertinent here, as follows: 

4 The superior court's original jurisdiction over nuisance actions is no impinged by this result. If a neighbor filed a 
complaint for nuisance regarding the poor conditions of the Dutton PropertYI that litigation could be prosecuted 
simultaneously with any administrative proceeding conducted by the city. 
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It is well settled that the enactment of reasonable ordinances of this kind are well 
within the police power of a municipality.... 

The appellant may be correct in his contention that an action to abate a nuisance must 
be brought in the superior court; however, the provisions in question do not purport to 
authorize the bringing in the justice court of actions to abate conditions which are fire 
hazards, and therefore nuisances, but merely set up an administrative procedure 
under which the existence of dangerous conditions can be ascertained and 
remedied.... 

There can be no doubt that the city, in the exercise of its police power, mC1lY 
declare a nuisance, may abate the same without resort to the courts, and may 
impose fines upon parties who create, continue or suffer nuisances to exist. RCW 
35.22.. 280(31); Davison v. CilyofWalla Walla, 52 Wash. 453,100 P. 981, 21 L.R.A., 
N.S., 454. 

See Unsworth, 54 Wn.2d at 763-64 (emphasis added) 

The Appellant's challenge to jurisdiction, at its core, implies that the administrative 
process for the remediation of substandard buildings is extra-constitutional. However, the 
Appellant fails to cite any authority concluding that Article IV § 6 of the constitution precludes the 
cjty from enacting and enforcing its administrative regulations. In reality. the city has broad 
constitutional and statutory authority I founded on its police power, to regulate and abate 
nuisance conditions on real property within the city. The result reached in Unsworth confirms 
that the Washington State constitution does not operate in the manner claimed by the Appellant. 

3.4 	 The administrative prooess under the substandard building ordinance is not 
an action concerning title orpossession of real property under Article IV § 6. 

The Appellant maintains that because the superior court has original jurisdiction over 
cases that Hinvolve the title or possession of real property! 11 the Building Official and the Hearing 
Examiner lack subject matter jurisdiction in this matter. The Hearing Examiner disagrees with 
this argument, for the reasons that follow. 

This matter does not concern title or possession of real property. This case does not 
present a claim for quiet title, unlawful detainer. or some other cause of action that clearly 
concerns title or possession to real property. The validity of Appellant's titfe has not been 
questioned. The Appellant's right to continue to control his property is not in controversy. No 
question of title or possession has been adjudicated by an administrative decision-maker. The 
administrative process is not designed or intended to setUe controversies over the title to or 
possession of real estate. Rather, the administrative determination revolves around whether an 
owner properly cares for his real property! to ensure that no unsafe or unhealthy conditions are 
allowed to persist. 

At oral argument, the Appellant asserted that because the city's fees under the 
substandard building ordinance were filed as liens, his title to the real property was at issue in 
the case. The Appellant also claimed that if the lien was enforced! he would lose his property to 
the dty, implicating both his rights to title and possession. The Hearing Examiner does not 
agree that the existence of a lien transforms the case into one concerning the "title or 
possession of real property" within the meaning of Article IV § 6. 
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It is true that a lien, when perfected, does affect title to real property. That does not 
mean, however} that title or possession is the gravamen of a proceeding to declare a structure 
substandard. It is arso true that a lien, if it remains unpaid and is ultimately enforced, the owner 
CQuid lose his property. However, the lien would be undoubtedly enforced through a lien 
foreclosure proceeding in superior court. See SMC 17F.070.500(8) (providing that the lien for 
administrative costs can be collected in the same manner as property taxes). Thus, there would 
no jurisdictional objection to consider. In any case, the Building Official's decision merely 
imposes administrative fees: it does not order a foreclosure sale or otherwise mandate lien 
enforcement. There is no lien enforcement action or proceeding pending at this time. 
Therefore, the issue is raised prematurely. 

The fact that Jiens may exist in support of administrative fees does not establish that the 
administrative process wa~ tantamount to an action concerning title or possession of real 
property. As a result, the Hearing Examiner concludes subject matter jurisdiction properly lies 
at the administrative level. 

3.5 	RCW 7.48 does not preclude the administrative process adopted under the 
substandard building ordinance. 

The Appellant contends that the nuisance statute of Washington precludes the 
administrative adjudication of a substandard building complaint. See Supplemental Brief, p. 3. 
This is true, the Appellant asserts, because the nuisance statute sets forth an exclusive 
" ... method for collecting damages and costs in abating a.nuisance ... 11 See id. As a result, the 
Appellant claims that subject matter jurisdiction is lacking. The Hearing Examiner does not 
agree with these contentions. I 

I 
I 

The Appellant sites to RCW 7.48.280 for the proposition that the nuisance statute 
..... does not allow for an administrative action." See Supplemental Brief, p. 3. However, by the I 

I 
Hearing Examiner's review, that statutory provision contains no language that expressly 
precludes an administrative process such as the one set forth in the substandard building 
ordinance. See RCW 7.48.280. The statute is describing one method that is available to collect 
the costs of nuisance abatement. See id. The statute is not promulgating an exclusive means 
of remediatiilg all conditions that may qualify as a nuisance. Nor does the statute intend to 

I proscribe municipal authority generally or to limit administrative options specifically. If there ara 
any such intentions, it is certainly not apparent from the bare text of the statute. The Appellant 

I does not explain how that text supports its conclusion. The Appellant also fails to draw attention 
to any case law or other authority to support its expansive interpretation of the statute. I 

The Hearing Examiner concludes that the terms of the statute do not support Appellant's 

I 

I contentions. The state nuisance statute does not preclude the city from following its established 
administrative process to address the conditions existing at the Dutton Property. Therefore, the 
Hearing Examiner rejects the Appellants contention RCW 7.48 deprives the Hearing Examiner 

I or the Building Official of subject matter jurisdiction. 
I 
I 

I 
4. The administrative process followed to determine that the Appellanfs property wasI 

substandard did not vic:'ate the Appellant's right to due process.i 
I 

I 
\ 

i 

! 
I 

i 
1 

! 
i 
I 	
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Based upon the briefing and oral argument, the Hearing Examiner believes5 that 
Appellant's due process claim boils down to three assertions. First, Appellant broadly asserts 
he was denied some process that he was entitled to. prejudicing his property rights. Second, 
Appellant asserts that the superior court is the only proper forum to consider any claim that 
nuisance conditions exist on the Dutton Property, and therefore due process requires that only 
the superior court may adjudicate the matter. Third J Appellant asserts that the fees imposed by 
the city exceeded constitutional limits under the due process clause. Each of these assertions 
will be addressed below. 

4.1 	 The administrative process did not v;olate the Appellant's right to procedural 
due process. 

Appellant's first two claims are that he was deprived of some process owed to him. and 
that he has a right to a process other than an administrative adjudication. These assertions 
suggest that Appellant is making a claim that his procedural due process rights have been 
violated. 

I 
Procedural due process requires, in essence, that interested parties be given reasonable 

notice of a proposed governmental action and an opportunity to be heard. See MoUey­
Motley,lnc. v. State of Washington, 127 Wn.App. 62, 81, 110 P .3d 812 (2005). Procedural due 

I 	 process is designed to guarantee that the parties receive all the process that is due. This 
I 	 constitutional principle ensures a fair process; it does not guarantee that the parties will agree 

with the outcome. 

The Hearing Examiner rejects Appellanfs general allegation that some other or 
additional process was due to him. The city has followed all the applicable procedures in 
prosecuting the administrative complaint against him. See e.g. SMC 17F.070AOO·510. 
Appellant has been properly notified of the city's determinatIons, and has taken advantage of his 
right to pursue two appeal hearings. one before the Building Official and one before the Hearing 
Examiner. At no point has the Appellant identified any specific facts demonstrating that he did 
not receive adequate notice, that he was deprived of an opportunity to be heard, or that the 
hearings were conducted in a manner that was fundamentally unfair. In fact, the city stipulated 
to two continuances to allow Appellant additional opportunity to retain and consult with counsel. 
as well as to better prepare and formulate his arguments. Appellant has not identified any 
process that was lacking, let alone proven that he was denied the available procedures. 

Appellant also asserts, however, that he was entitled to "a specific form of due 
process"-namely a court adjudication of any nuisance or abatement claims. See Supplemental 
Brief, pp. 3-4. The Hearing Examiner rejects this claim as a reformulation of his contention that 

5 The Hearing Examiner has not been able to detennine, at least without speculation. precisely how Mr. 
Dutton's due process rights were implicated in this case. It is not even clear what type of due process claim Mr. 
Dutton is advandng. There are two distinct types of due process claims: (1) procedural due process; and (2) 
substantive due process. Each of these concepts applies in different situations. Each daim has its own elements, 
and separate fines of authority. Except for a very brief reference to Robinson v. Seattle, Mr. Dutton failed to cite to 
any of the relevant authorities or explain how the facts presented fit within the parameters of either of these two 
concepts. This fact alone is probably enough to reject Mr. Dutton's due process claims. Even so, the Hearing 
Examiner endeavored to detennine, despite the somewhat cryptic arguments of the Appellant, whether due process 
concerns are genuinely at issue in this case. 
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the Building Official and the Hearing Examiner lack subject matter jurisdiction to consider the 
administrative complaint. The question of subject matter jurisdiction is a separate matter, and is 
thoroughly addressed elsewhere in this decision. If subject matter jurisdiction is lacking, the 
administrative proceedings are a nullity. This would render it unnecessary to reach the 
constitutional question, at (east as presented here. If subject matter jurisdiction exists, then this 
particular due process claim must fail, because it is dependent upon the assertion that 
administrative bodies have no authority to adjudicate a "nuisance" claim under the substandard 
building ordinance. 

It should be noted that the Hearing Examiner can only provide limited remedies in 
response to a procedural due process claim.6 If the Appellant had established that he was 
deprived of some process, the Hearing Examiner could remand the matter for further 
proceedings and thereby correct the omission. The Hearing Examiner can interpret and apply 
the ordinance, as written, and determine its applicability to a particular case. However, the 
Hearing Examiner cannot change or invalidate the administrative process that currently exists. 
That authority lies with the legislature or the courts. 

4.2 The Hearing Examiner lacks jurisdiction to consider the constitutionality of 
the substandard building ordinance. Therefore, the Hearing Examiner 
cannot invalidate the ordinance as violating substantive due process . 

. \ Appellant's third due process claim is that the fines imposed upon him were excessive 
and likely to lead to the city seizing his property in a lien enforcement proceeding. As pertinent 

I 
I 

to due process concepts, the Appellimts appears to be claiming that the fees exceeded 
constitutional-limits and thereby violated his substantive due process rights. 

I 
! There is no question that the' city was authorized. under the applicable ordinances, to 
! 

I 
impose the maintenance and monitoring fees. See SMC 17F.070.440 & 500; see also SMC 
08.02.067. The Appellant did not contest the fact that the fees were expressly authorized by 
ordinance. Instead, the Appellant generally asserted that the fees were unfair, and would likely 

I lead to the seizure of his property when the city's liens were enforced. Since Appellant is 
attacking the fundamental fairness of the imposition of administrative costs, his claim apparently 

I raises a challenge under substantive due process. 

i 
I 
I 

Substantive due process is focused on whether the exercise of police power has 
exceeded constitutional limits. In most cases, the test for a violation of substantive due process 
comes down to whether the subject regulation is "unduly oppressive" on the regulated person. 
See Robinson v. Seattle, t19.Wn.2d.34. 51, a30 P.2q318 (1992). Determining whether a 
regulation is "unduly oppressive" involves the use of 'a balancing test. applied on a case-by-case 
basis, which considers nonexclusive factors such as the harm sought to be avoided. the 
availability and effectiveness of less drastic measures, and the economic loss by the property 
owner. See Presbytery v. King County, 114 Wn.2d 320, 331,787 P.2d 907, cert. denied, 498 
U.S. 911 (1990). When a regulation violates substantive due process rights, the remedy is 
invalidation of the regulation. See Robinson, 119 Wn.2d at 54 . 

. 6 To the extent that Appellant intends to assert that the substandard building ordinance is unenforceable 
because it violates procedural due process, that daim is outside the Hearing Examiner's jurisdiction. The Hearing 
Examiner h~s no authority to declare an ordinance is unconstitutional. 
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The Appellant overlooks an important caveat to asserting this claim at the administrative 
level, i.e. the remedy for a substantive due process violation is beyond the Hearing Examiner's 
jurisdictional authority. The Hearing Examiner can certainly determine whether the procedures 
set forth in an ordinance were followed, and remand a matter for compliance in appropriate 
cases. The Hearing Examiner can interpret an ordinance as written', in order to decide whether 
it applies to a given set of circumstances. What the Hearing Examiner cannot do is waive 
regulatory requirements, change duly adopted procedures, or to hold that an ordinance cannot 
be enforced because it is unconstitutional. See e.g. Chaussee v. Snohomish County Council, 38, 
Wn. App. 630, 638, 689 P.2d 1084 (1984) (holding that a hearing examiner had no jurisdiction 
to exempt a landowner from the adopted road standards). As a result, the Hearing Examiner 
must deny this basis for appeal. 

5. 	 The Hearing Examiner declines to consider the Appellant's claJm that the 
administrative process resulted in an unlf:!wful taking ofhis real property. 

The Hearing Examiner will not consider the Appellanfs taking claim for two reasons. 
First, the Hearing Examiner does not have jurisdiction to grant the applicable remedy when an 
unlawful taking occurs. Second, the Appellant did not sufficiently explain or brief its takings 
challenge, and therefore the Hearing Examiner was unable to give the matter proper 
cons ide ration. 

The Hearing Examiner's jurisdiction is limited to the powers delegated to it. HJS 
Development. Jnc. v. Pierce County, 148 Wn.2d 451,61 P.3d 1141 (2003). Those powers do 
not include the discretion to award compensatory damages. See ~MC 17G.050.010 et seq. 
However, compensation is precisely what is given to a property owner who establishes that his 

! property has been taken by government action. See Robinson. 119 Wn.2d at 49 (stating that I when a regulation resutts in a taking, the remedy is just compensation). Because the Hearing 

I Examiner lacks jurisdiction to grant the applicable remedy. the Healing Examiner cannot 
I consider the Appellant's takings challenge. 

I 	 Even jf some authority to consider the takings claim could be inferred. the Appellant's 
claim has not been sufficiently presented to consider the issue. The takings jurisprudence sets 
forth a detailed and complex test for analyzing a takings claim. The Appellant did not addressI 	 any part of the required anaJysis. In his Request for Appeal. for example, the Appellant

! 	 asserted that the city had unlawfully taken his property without due process. He also stated that 
the fees and assessments imposed by the city constituted a taking. No further written 

I 
I
i 

submissions serve to explain the Appellant's position, cite to relevant authorities. or describe 
how the law supports his takings claims given the facts of this case. The Hearing Examiner 
declines to consider the matter, given that he can 'only guess how the Appellant would address 
the multi-step analysis under takings case law. 

It should be acknowledged that the Appellant's counsel did briefly make reference to 
Robinson v. Seattle, 119 Wn.2d 34,830 P.2d 318 (1992) in oral argument. That case does set 

I forth the applicable takings analysis. However, the Appellant did not actually apply that takings 
analysis to the facts presented, or demonstrate. through the example of Robinson. how an

I unlawful taking occurred. Presumably, based upon the limited oral argument, the Appellant 

I 
i cited to the case for the proposition that excessive government fees may constitute an unlawful 

taking. While that may be true in some circumstances, the Washington Supreme Court in 

I 

I
j, 
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Robinson rejected the plaintiffs' c1aim7 that Seattle's housing preservation ordinance resulted in 
an unlawful taking. See Robinson, 119 Wn.2d at 54. Thus, the case does not support the 
Appellant's claim, at least in its result. Without a more detailed treatment of the issue, it is not 
clear to the Hearing Examiner how takings law should be applied to this case. Ultimately, the 
Hearing Examiner concludes that the Appellant did not sufficiently explain its. position to allow a 
reasoned analysis of this difficult area of law. 

For the forgoing reasons, the Hearing Examiner declines to consider the Appellant's 
claim that the city's enforcement of the substandard building ordinance has caused him to suffer 
an unlawfu1 taking of his real property_ 

6. 	 The city's policy against immediately disclosing the Identity of the complaining patty 
does not create a defense to a substandard building determination. 

During oral arguments, the Appellant decried the fact that the city refused to disclose the 
identity of the individual(s) that initially complained about the condition of the Dutton ~roperty. 
The Appellant suggested that the failure to identify the complainant somehow violated his rights. 
The Hearing Examiner rejects this contention for the following reasons. 

First, the Appellant did not explain how being deprived of the identity of the complaining 
neighbor prevented him from defending against the complaint. There is no apparent connection 
between a property owners responsibility to maintain his property and the identity of a neighbor 
who complains about the dilapidated conditions. As the city argued, the Appellant did not show 
that there was any prejudice as a result of the non-disclosure. 

Second, the city correctly pointed out that the Appellant could obtain the information. 
despite the city's policy. by making public records request ·pursuant to the Public Records Act. 
See RCW 42.56.010 et seg. Therefore, the identity of the complainant can be obtained in due 

I 
j course. with rather minimal effort. Had the appropriate requests been made, the Appellant 
! would have had the information prior to the hearings in this case, especially given the multiple 
i continuances granted to him. i 
i 
i 

I 
The Hearing Examiner concludes that the city's nondisclosure polioy is irrelevant to this 

appeal. The identity of a complainant is not germane to the Appellant's defense, and he 
demonstrated no prejudice arising from the nondisclosure. In any event, the desired information I 
can be obtained with little trouble. The Appellant could have easily addressed his concerns byI 

I submitting a records request. As a result, the Appellant's argument is rejected. 
j 

i 

! 1 The Court in Robinson did find the SeaUle's ordinance to be unduly oppressive and therefore invalid under the
! 
I substantive due process clause. However. the test under substantive due process is distinct from, and an alternative 
I 

to, the test under the takings clause. The issue of substantive due process, as applied to this case, is separately i 
addressed in this decision. 

I 
! 
i 
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IV. DECISION 

Based upon the findings and conclusions above, as well as the fact that the Director's 
decision is presumptively correct, the Hearing Examiner finds that the Building Official's decision 
was correct and therefore should stand. 

DATED this 30th day of October 2013. 

NOTICE OF RIGHT TO APPEAL 

Appeals of decisions by the Hearing Examiner are governed t>y Spokane Municipal Code 
17G.060.210 and 17G.050. . 

Decisions by the Hearing Examiner regarding administrative appeals are final. They may 
be appealed by any party of record by filing I a Land Use Petition with the Superior Court of 
Spokane County. THE LAND USE PETITION MUST BE FJLED AND THE CITY OF SPOKANE 
MUST BE SERVED WITHIN lWENTY..ONE (21) CALENDAR DAYS OF THE DATE OF THE 
DECISION SET OUT ABOVE. The date of the decision is the 30th day of October 2013. THEI 
DATE OF THE LAST DAY TO APPEAL IS THE 20th DAY OF NOVEMBER 2013.I. 

In addition to paying any Court costs to appeal the decision, you may be required to pay a I transcript fee to the City of Spokane to cover the costs of preparing a verbatim transcript and 'j 

I 
 otherwise preparing a full record for the Court. . 
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THE COURT: I had an opportunity to read the 

record and the briefing and I put a few notes together. 

This matter was not filed under RCW 36.70C 

because there was no mention of it in any of the 

paperwork that was filed by the the petitioner. This is 

a land use decision. The statute is designed to address 

administrative decisions Subsection 2(c), which is the 

defitional sectionj includes enforcing ordinances that 

regulate the maintenance of property which is 

essentially what we have here. 

Irrespective of whether it is a LUPA 

petition or an administrative review, this court sits as 

an appellate court and the parties are bound by the 

record. Although in a LUPA, you can take additional 

testimony with the permission of the court through the 

initial hearing process provisions. However, no initial 

hearing was held in this case. It is pretty uncommon to 

allow additional testimony. I have done it on a couple 

of cases, but it is very unlikely. You still have to 

live and die by the record that is made at the 

administrative proceedings below. 

The standards of review fo~ a LUPA decision 

are not dissimilar to the Administrative Procedures Act, 

in that is there substantial evidence to support the 

finding and is there a proper application of the law. 
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The standard under LUPA is whether there is a clearly 

erroneous application under the law to the facts, which 

is a little bit different than the APA. But the bottom 

line is that my view is that you are using a substantial 

evidence test for the facts. With regard to the 

application of the law, the court could look at that de 

novo, although arguably under a LUPA it is a clearly 

erroneous decision. This wa~ not technically filed as a 

LUPA even though it should have been. 

Counsel has summarized well the issues that 

were raised in the briefing and have been raised 

throughout this proceeding. I am not going to spend any 

more time on the Fourth Amendment claim. There just is 

no evidence that there has been a Fourth Amendment 

violation and improper entry onto the property. The 

individuals involved specificall~ testified to that 

fact. There is no controverting evidence. They got 

some additional information about the property, which 

they are entitled to get through other sources, such as 

the utilities department, which does not require entry 

onto the property, either. I am satisfied there was no 

illegal entry onto the property. Taking pictures from 

the public right of way is perfectly permissible, there 

24 is no reasonable expectation of privacy in that. 

25 The second issue raised by the petitioner is 
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a constitutional challenge. We have to keep a couple of 

things in mind. Number one, administrative law judges 

or hearing examiners do not have the authority to 

determine j,f a statute is unconstitutional. As a matter 

of fact, I just finished a state administrative appeal 

from the Department of Health. 'A constitutional issue 

was raised in the proceedings for the sake of, r call 

it, a placeholder l but not decided. The Hearing 

Examin~r, Mr. McGinn, wrote a number of pages on this 

because he does not believe the law is unconstitutional} 

and neither do I, but he could never find a law 

unconstitutional. He just could not do that, he does 

not have the authority. This is what this court needs 

to do. 

The other thing that I assume did not happen 

in this case but should have, whenever anyone, a lawyer 

or a party, wants a law to be declared unconstitutional, 

they have to notify the Attorney General. Then you 

usually get a letter from the Attorney General's Office 

saying that is very nice, let me know what happens. But 

that is required. 

Whenever a party challenges the 

constitutionality of a statute, the burden of proof is 

unconstitutional beyond a reasonable doubt. That is the 

burden of proof. None of this is being addressed. I 

24 
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have been around a long time and I have declared a 

couple laws unconstitutional in my time. I can tell you 

that the briefing in that regard is usually very 

significant in depth because the burden beyond a 

reasonable doubt is so high. 

I do not see this as an lfas-appliedl1 

challenge because Mr. Dutton's situation is not 

particularly different than any other situation to which 

the statute applies. This is not an as-applied 

argument, this is a straight up unconstitutional 

argument. 

One of the things I looked to for somebody 

who has such a high burden of proof is some leg~l 

authority that might support their position. There is 

not any in here of any value in terms of whether this 

. statute is unconstitJJti~-a-l. 'fhe mcrst·~e:-v-r--,.,....;~~. 

discussion is th~~ City of Everett v. 
..----..~--.....-.--.-- .. ----...'" 

Wn2d 760. That case talks about police power. Spokane 

is a first class city and therefore Spokane has the 

right, if it so chooses, to adopt a Municipal Code to 

deal with the state of buildings in the community. They 

have the authority to do that under RCW 35.22. RCW 

35.80 is where it specifically talks about structures 

that are unfit and provides both a definition l which 

does not use the term nuisance in RCW 35.80.010. More 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

6 

I 

°of 
f 
I 

I 

! 

I 

I 
! 
! 


! 
! 
! 
! 

J 
·f 

\ 
i 
! 
i 

i 
1 
! 

. ; 

importantly, 35.80.030 goes on for pages and talks about 

what would an appropriate ordinance look like in that 

regard. The city has the authority, if they so choose, 

which they have chosen to do, under Municipal Code 

17F.070.400, to put this in ordinance form. 

The Unsworth case talks about the police 

powers. A city like Spokane has police powers and they 

have the ability to adopt these ordinances. The 

specific issue in that case, and that is an old Supreme 

Court case, interestingly enough, was that the ordinance 

for the City of Everett said if you want to appeal the 

decision from the building inspector, you go to the 

Municipal Court. ~sworth said nat you need to go to 

the Superior Court because of the nature of what we are 

talking about. If you read that decision closely, the 

Supreme Court indicated that it really was not contested 

by Mr. Unsworth that there was authority to do thi~ In 

other words he did not raise the constitutLQ.Jla.l...._i.§.s.u~~.. 

ip as to what court he was supposed to be in 

appeal. The court indicated that the police powers
--="=""'" 
allows cities to adopt this type of ordinance. 

They are not inherently unconstitutional. 

So the question becomes whether or not how does that fit 

into the scheme of things with regard to the Washington 
-

State constitution that gives the Superior Court 
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original jurisdiction in cases of nuisance, 
----~----

I think that these statutes could be 

harmonized easily, Est of a0 t ______---- ­

court has original jurisdictio~does not mean that there-------::;-.----- ­ -~--".- ..- ., 

cannot be an administrative proceeding by some 
__• ____~___• ____• • ••• ---.-.- ........ ~. ",._••••• _ ••••••_-',.-.". k_.. _·W ••••• ~" ...._.~ ,."., ' 


51overn~l._..e.n.t..Lt.¥"4-_. f!.here has been no ci tation to 

authority on the part of the petitioner, who carries the 

burden on this issue, that there is any case law, even 

around the countr~ Sometimes we do not have it. If 

you are going to really do this and research it l there 

might be something in some other state that says you 

cannot have something parallel going on. 

The fact that a municipality who has the 

authority, by statute, to create ordinances and enforce 

ordinances, chooses to do so through administrative 

process, is not either inherently unfair, or does it 

necessarily infringe on the Superior Court·s 

jurisdiction. The fact that I have original 

jurisdiction does not necessarily mean that the 

administrative agency does not have any :furisaICtion. 

That is what you are trying to get 

One of the points, and 

up on this, is this matter was not 
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nuisance action in Superior Court. 

at. 

Mr. Szambelan picked 

commenced as a 

Essentially that is 

what the petitioner is arguing. The petitioner is 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

8 

I 

1 

1 
t 

I 
i 
i 

I 

I 

. i 
~ 
i 
J 

I 

·t 
! 
1 
I 

I: 
'1 

,; 

l 
i 

arguing that is what has to happen. In fact, it does 

not have to happen. You can harmonize these statutes, 

think easily, by saying that indeed the first class 

municipalities do have a right to create an ordinance 

and create an enforcement mechanism, or a hearings 

mechanism and an enforcement mechanism, and an appeal 

which would go to Superior Court. I believe these have 

all been gathered up now under the Land Use Petition 

Act, which then moves forward to its own standard of 

review. 

To me, that does not offend the 

constitution. It does not offend the constitution 

because the constitution does not require the cities to 

file these cases in Superior Court initially. What it 

says is ultimately, the Superior Court would have 

jurisdiction over this if a person like Mr. Dutton were 

aggrieved and appealed a decision of the city. I have 

not seen any case law that would support the 

petitioner's position on this. As I indicate, these can 

be harmonized. I thought Hea~ing Examiner McGinn did a 

really fine job in analyzing this issue and recognizing 

that it is important to understand the fact that the 

Superior Court has jurisdiction to do something does not 

mean that some other process cannot occur. 

There is quite a bit of discUssion about 
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these kinds of things with regard to the Juvenile Court, 

but that is not analogous because that is court to 

court. That is not really analogous to what we are 

talking about today and I respect that. ~ut the reality 

is that in looking at the constitution, the fact that 

there is a proceeding going on administratively, does 

not add, does not subtract, to the Superior Court's 

original jurisdiction if a nuisance case is filed in the 

court~ That is where it is going to come because we are 

a constitutional court. It is not going to come to the 

statutory courts, which are the district courts and 

municipal courts. 

You have to understand that municipalities 

aren't the only people who can file nuisance claims. We 

have a fair amount of civil nuisance and those come to 

the Superior Court. The fact that the municipality has 

an initial administrative process does not change that, 

does not add or subtract to my jurisdiction as a 

Superior Court judge. ~he City of Spokane created it 

under the authority they have been given by the state 

legislature under RCW 35.80 and 3S.22:J It really is a 

challenge to those state statutes because nobody has 

argued that there is something inherently 

unconstitutional about the Spokane Municipal Code. 

~I~ 
~ am satisfied that the petitioner has not 
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met his very high burden of demonstrating, beyond a 

reasonable doubt, that these statutes in the Spokane 

Municipal Code are unconsti tutiona~ 
~la~ is the due process issue. 

First of all as far as procedural due process is 

concerned, I do not think anyone can argue that Mr. 

Dutton did not get an opportunity to be heard. He had 

an opportunity to have counsel, he was able to present 

witnesses and testimony. There was at least one 

continuance to accommodate his lawyer. He had an 

opportunity to question the people involved. 

This whole issue about a complaining witness 

wished to remain confidential, that is not an unusual 

provision. You see that in other statutes because of 

the retaliation issue. There are occasions when, 

depending on the circumstances, they have to be 

disclosed. In this case Mr. Dutton can make a public 

records claim, that is not that hard. You write a 

letter, find out who the public records person is with 

the city. They have to respond, they get fined if they 

do not respond. It is not an onerous process at all. 

But more to the pointr there was nothing in the record 

to indicate that there was any hardship to the 

petitioner because he did not know who the individual 

was. 
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All of the evidence was produced by the 

governmental entities. I do not know if there was a 

theory that the complainant had damaged the property or 

what, but there was nothing raised in the record about 

how knowing the complaining person was relevant to what 

was happening. In some cases it could be relevant, but 

you would have to make a showing and you could make your 

public records request. If the city was going to honor, 

I take it they checked the box that said they did not 

want to be disclosed, that was the issue. You could 

have gotten another continuance, made a public records 

request, checked it out. But there was no mention in 

the record of anything other than what Mr. Borzof and 

Mr. Skindzier did and what they observed. They 

identified who they contacted as well. (;hat is where 

the basis of the decision was. My view is there were no 

procedural due process problem;] "-' 

The last issue is this~;~~s00 It is 

clear in reading the statute that RCW 35.22.280 allows a 

city to levy fines to defer s of the enf?~J«~.r!~_~.~.t.......-----.. _-_....... 

It is a flat fine of $1500 and they have another fee for 

monitoring. These situations come up_ A property owner 

can certainly fight it. They can work with the City to 

try to fix the problem. In this case Mr. Dutton put the 

property up for sale. I do not know if it still is or 
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1 if it has been sold. The problem is not going away 

2 unless something is done about it. There is a process 

3 where there a rehabilitation plan can be proposed to fix 

4 the property. I suppose in some cases it may not be 

5 able to or it may be prohibitively expensive. Really 

6 the ball is in the property owner's court. Here there 

7 was no rehabilitation plan. 

8 In reading this record, it is clear that the 

9 City will work with the owner if the owner will work 

10 with the City. But if owner of the property does not 

11 want to work with the City, does not want to do what is 

12 necessary to get the property back to something that is 

13 habitable and'rehabilitate the property, then the City 

14 has to go forward and do something. Initially, 

15 oftentimes fines are kind of the carrot and the stick 

16 approach; we are going to fine you if you do not do 

17 something. Otherwise there is no point in having a 

18 process like this because nothing is going to happen. 

19 The fact that a fine is levied after 

20 appropriate due process and everybody has had a chance 

21 to be heard and the building owner knows and has been 

22 told what he needs to do and has chosen not to do it, is 

23 not a taking of property. That is exercising the police 

24 power to levy a fine. It is coercive in nature. In the 

25 sense it is like coercive contempt. It is not there to 
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punish people, it is there to get them to deal with the 

problem that is not going away. 

I assume this property is probably uninsured 

because it is vacant, unless somebody is paying a lot of 

money for insurance on it. Apparently it has not had 

wate~ service for years. Nothing is going to be done 

about it. The City cannot just ignore itt they have a 

statutory duty to do something about it. The first 

thing you want to do is work with the property owner. 

If that does not work, maybe a fine to help defer your 

costs and to get the owner's attention. It is all in 

the statute. It is not a large amount of money. If 

that does not work, eventually they City must continue 

to move through the process, perhaps even demolish the 

house. That is a different process and it has its own 

procedures. But at this level, and at this point, the 

fact that there is a levied s----------------------'--_._---'-_..._-_._---_.--_._--_... , 
not a taking. 

This is the first salvo across the bow to 

try to get the attention of the property owner. I am 

satisfied that this is not a taking of property. It 

might lead to a taking of property, but there will be 

other procedures that will happen before that. Again, a 

lot of this is in the property owner's court, how much 

they want to work with the City or what is it they want 

to accomplish with property that has been determined to 
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be substandard and dangerous to the health and welfare 

-----...~,- ,-~ .. ---..---------­

of the community. 

Counsell I will affirm the Hearing
• _____~- --_____L._..... ,,.•• 

Examiner's decision. In all respects I think he did a 

thorough analysis. What do you folks need from me at 

this point? I think my decision needs to be typed up. 

MR. SZAMBELAN: Yes, your Honor. 

THE COURT: Normally I would type it up and 

I would not require findings and conclusions, generally 

concludes he is affirmed. Once that is signed and 

filed, that is the law of the case and then it is up to 

the petitioner if they want to file an appeal after 

that. That is what I do. I know I will get it done 

fairly quickly because my last day at work is December 

19th so I want to get it out of here before then. I 

will sign it file it and we will send you a copy. That 

will take care of it at my level. If you want to go 

from there, you can file a Notice of Appeal after the 

decision is actually signed and filed. 

Thank you very much, counsel, I am going to 

close off my equipment so you can be excused. 

(In Recess.) 

The Honorable Kathleen M. OIConnor 
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