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I. INTRODUCTION 

Defendant/Appellant Azure Chelan, LLC ("Azure") 

appeals from a pair of erroneous summary judgment rulings, in 

which the trial court allowed a junior lienholder to invalidate 

Azure's senior lien. 

Azure possessed a senior, secured interest in real property 

in Chelan County, Washington, ("Property"), which was 

intended to be developed for residential housing. Washington 

Federal l later obtained an invalid Deed of Trust that 

purportedly conveyed a junior security interest in the same 

property covered by Azure's senior lien. 

In 2011, the Bank foreclosed on its invalid junior interest 

and obtained a Trustee's Deed (which was also invalid for 

additional reasons). Then, claiming to be "owner" of the property 

subject to Azure's lien, the Bank invoked RCW 7.28.300 (which 

confers standing only on property "owners") to seek to invalidate 

Azure's allegedly time-barred senior lien. The trial court 

awarded summary judgment quieting title in the Bank and 

invalidating Azure's senior lien. It is undisputed that without 

1 Washington Federal is successor to Horizon Bank (collectively the "Bank"). 
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RCW 7.28.300, the Bank would have no standing to assert the 

borrower's statute oflimitation defense and its quiet title claim 

would fail as a matter oflaw. 

The Bank's position reflects two primary flaws, both of 

which are independently fatal to its summary judgment motion. 

First, because the Bank's Deed of Trust was invalid (LHDD1 

having disabled itself to make any further encumbrance after 

granting Azure's Deed of Trust) the Bank did not take valid 

legal title to the Property when it foreclosed in 2011. Second, 

the Trustee did not convey the property described in the Bank's 

Deed of Trust and called out in the Notice of Sale; instead the 

Bank caused the Trustee (a subsidiary of the Bank's law firm) to 

draft an entirely new property description that it inserted in the 

Trustee's Deed, which the Trustee was without power to convey. 

As it does not own the Property, the Bank lacked standing under 

RCW 7.28.300 to quiet title. For either reason, summary 

judgment quieting title in the Bank's favor under RCW 7.28.300 

was error. 

The trial court expressed "concern" that the Bank's law 

firm "unilaterally changed the legal description" without court 
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approval and while acting as trustee.2 While the Bank claims, 

with absolutely no evidentiary support, that the effect of the 

new and different property description it caused the Trustee to 

put into the Trustee's Deed was merely to correct a "scrivener's 

error," the evidence before the trial court was that the errors in 

the legal description were "profound" and material. On summary 

judgment the trial court was not allowed to ignore those errors. 

Summary judgment under RCW 7.28.300 was error because 

questions of fact exist about: (1) whether anything was actually 

conveyed to the Bank, and (2) whether that which was 

purportedly conveyed included the Property securing the Azure 

Deed of Trust. 

The trial court also erred in accepting the Bank's 

argument that the 6-year statute of limitation on Azure's claim 

against its borrower began to run in May 2007 (when the Bank 

agreed that Azure accelerated debt). While the Bank was only 

able to support this position by pointing to a single unsigned, 

undated document, Azure offered evidence not only that it did 

not accelerate the debt in May 2007, but that the borrower cured 

2 CP 0-0429, CP 0-0548. 
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defaults by making substantial payments after this date, and 

that acceleration did not occur until later in August 2009. Even 

if acceleration did occur in May 2007, questions of fact exist as 

to whether Azure's acceptance of the borrower's payments 

reinstated the secured obligations or constituted either 

abandonment or waiver of any acceleration. To complete the 

record, Azure offered evidence that it actually accelerated the 

debt in August 2009. 

The Bank also sought, and erroneously obtained, 

summary judgment on Azure's counterclaims that the Bank's 

Deed of Trust and the Trustee's Deed it obtained at the 

foreclosure sale were invalid, the Bank slandered Azure's title, 

the Trustee breached various legal duties, and that the Bank's 

claims were frivolous 

II. ASSIGNMENTS OF ERROR 

L The trial court erred in granting summary 

judgment in favor of the Bank on its quiet title claim based on 

expiration of the statute of limitations.3 

3 CP 0-0429, CP 0-0453, CP 0-0454 459. 
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2. The trial court erred in quieting title in the subject 

property in favor of the Bank.4 

3. The trial court erred in granting summary 

judgment in favor of the Bank on Azure's counterclaims.5 

III. ISSUES PERTAINING TO ASSIGNMENTS 
OF ERROR 

1. Whether the Bank had standing to assert a statute 

of limitations defense to defeat Azure's senior Deed of Trust, 

including whether the Bank met its burden of proving it is the 

"owner" of the subject property under RCW 7.28.300. 

(Assignments of Error 1-3). 

2. Whether the Bank's junior Deed of Trust was 

valid. (Assignments of Error 1-3). 

3. Whether the Foreclosure Trustee's insertion of a 

new, materially different legal description in the Trustee's Deed 

rendered the Trustee's Deed void andlor ineffective to convey 

any property interest. (Assignments of Error 1-3). 

4 CP 0-0429, CP 0-0453, CP 0-0454 - 459. 
5 CP 0-0544 0-0547, CP 0-0548. 
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4. Whether questions of fact exist concerning when 

the statute of limitations began to accrue on Azure's claim 

against LHDDl. (Assignments of Error 1-2). 

5. Whether questions of fact exist concerning when 

Azure accelerated the underlying loan. (Assignments of Error 1­

2). 

6. Whether questions of fact exist concerning 

whether Azure either waived or abandoned the alleged debt 

acceleration. (Assignments of Error 1-2). 

7. Whether questions of fact exist on Azure's 

counterclaim that the Bank's Deed of Trust was invalid because 

LHDD 1 had no ability to grant a second trust deed encumbering 

the same property as covered by Azure's Deed of Trust. 

(Assignment of Error 3). 

8. Whether questions of fact exist on Azure's 

counterclaim that the Bank's Deed of Trust and Trustee's Deed 

were invalid because they lack proper legal descriptions. 

(Assignment of Error 3). 

9. Whether questions of fact exist on Azure's 

counterclaim that the Bank's Deed of Trust and the Trustee's 

6 




Deed amount to a slander of title to the subject property. 

(Assignment of Error 3). 

10. Whether questions of fact exist on Azure's 

counterclaim that the Foreclosure Trustee violated RCW 61.24. 

(Assignment of Error 3). 

IV. STATEMENT OF THE CASE 

A. 	 Background Facts. 

1. 	 February 2007 - Azure's senior Deed of Trust 
was created. 

The subject property ("Property") is known as the Lake 

Hills Estates, a 168-acre tract next to the Chelan public golf 

course. Jack Mr. Cole, the owner of Azure, acquired the 

Property in 2005 for the purpose of development into single-

family residentiallots.6 Mr. Cole is now 75-years old and retired; 

this investment accounts for a significant part of his retirement.7 

Mr. Cole formed a development company for his 

involvement in the project - Azure Chelan, LLC. Azure joined 

with an unrelated development partner, Lakehills Development 

6 CP 0-0326, 0-0336 - 337. 
7 CP 0-0327. 
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LLC, to form a single-purpose development company for this 

project, Lake Hills Development Division 1, LLC ("LHDD1"). 

Mr. Cole was the LLC Manager ofLHDD1.8 

Development of the Property began in 2005. The plan was 

to develop the Property in two phases: Phase 1 would consist of 

86 residential lots on a 46-acre portion on the West end of the 

Property. Once the Phase 1 lots were sold, LHDD1 was to go 

through a similar process in Phase 2, which was expected to be 

roughly 120 lots on the remaining 122 acres at the East end of 

the Property.9 

In February 2007, Lakehills Development LLC purchased 

Azure's interest in the development in an Equity Redemption 

Agreement for cash and a $5,500,000 Promissory Note ("Azure 

Note").lo The Equity Redemption Agreementll and the Note were 

secured by a recorded first Deed of Trust on the Phase 2 portion 

of the Property ("Azure Deed of Trust"). The Phase 1 portion of 

the Property was left unencumbered for the express purpose of 

8 CP 0-0326,0-0336 337. 

9Id. 

10 CP 0-0354 - 0358. 

11 CP 0·0360 0367. 
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permitting LHDD1 to obtain construction financing for the 

development work on Phase 1. 12 

The Azure Deed of Trust specifically prohibited 

subordinate Deeds of Trust on Phase 2.13 As the Azure Deed of 

Trust was recorded in February 16, 2007, the Bank had record 

notice of the fact that LHDD1 had relinquished its right to grant 

any further encumbrance over Phase 2 property without either 

paying Azure or obtaining its written consent, which the Bank 

never sought nor received. 

When Azure and LHDD1 executed the Promissory Note 

and Deed of Trust in February 2007, the parties intended that 

LHDD1 would apply for and obtain a construction loan from 

another lender.14 The agreed upon plan allowed LHDD1 to 

obtain a construction loan using Phase 1 of the Property as 

collateral, develop the 46 acres in Phase 1 into approximately 86 

building lots, and then upon completion repay the Promissory 

Note in a lump sum to Azure. 15 Azure's Deed of Trust was 

12 CP 0-0326 - 327, CP 0-0336 - 337. 

13 CP 0-0343. 

14 CP 0-0328, CP 0-0336 - 337, CP 0-0355 - 0356. 

15Id. 
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therefore limited to the acreage within Phase 2, as to which 

LHDDI formally disabled itself to make any conveyance or 

further encumbrance without Azure's consent or by paying off 

its obligation to Azure. 

2. Spring 2007 - LHDDI defaulted. 

LHDDI defaulted in the spring of 2007.16 However, as it 

was entitled to, Azure elected to accept the payments, actions, 

assurances, and other commitments of LHDD 1 to cure the 

defaults rather than initiate foreclosure in 2007. 17 Azure opted 

to permit LHDDI to cure the defaults or, in some instances, 

temporarily excused performance of the defaulted terms.18 

While, Azure continued to send LHDDI Notices of Default, 19 in 

each event Azure elected to accept the assurances from LHDDI 

as supporting a cure or excuse of those default events.20 

As part of the accommodation to LHDDl, Azure accepted 

late payments in the spring of 2007 after sending out default 

notices. As an example, the first Notice of Events of Default 

16 CP 0-0368, CP 0-0387. 

17 CP 0-0328 329, CP 0-0336 - 337. 

18 Id. 

19 CP 0-0376 - 377, CP 0·0378 - 387. 

20 CP 0-0329, CP 0·0336 - 337. 
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listed various payments that LHDDI was required to make. 21 

The May Notice relied upon by the Bank recited that to 

reinstate the Deed of Trust, LHDDI must pay those amounts. 

22LHDDI made the required partial payments.23 

3. 	 May 2007 - Bank obtained invalid junior 
security interest. 

In May 2007, three months after Azure recorded its Deed 

of Trust, Horizon Bank extended a $9,900,000 construction loan 

to LHDDI ("Horizon Loan").24 Despite having knowledge of the 

Azure's Deed of Trust, in which LHDDI had disabled itself to 

grant any further encumbrance, and having no evidence of 

Azure's written consent (which was never given) Horizon Bank 

attempted to secure its loan via a junior Deed of Trust ("Bank 

Deed of Trust") ,25 which purported to encumber all of the 

Property, including Phase 2.26 

4. 	 August 2009 - Azure declared LHDDI in 
default. 

21 CP 0-0369 - 371. 

22 CP 0-0311 - 317. 

23 CP 0-0329, CP 0-0336 - 337. 

24 CP 0-0257. 

25 CP 0-0260 271. 

26 CP 0-0327, CP 0-0336 337. 
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The Azure Note was due at the completion of the 

construction and sale of Phase 1 lots, and carried an outside 

limit for LHDDl's payment of 24 months from the funding date 

in February 2007. 27 

By mid-2009, it was apparent to Azure that LHDD1 was 

bankrupt, and that LHDD 1 could not complete and sell the 

Phase 1 lots without additional investment of somewhere 

between $500,000 and $2 million.28 Accordingly, Azure served 

upon LHDD1 another, updated Notice of Events of Default, 

which went uncured. Azure also elected at that time to 

accelerate the Azure Note with a Statutory Notice of Default 

under RCW 61.24.29 This notice was dated August 7, 2009, thus 

allowing Azure until August 2015 to foreclose on LDHH1. 

Significantly, at this time the Bank approached Azure 

about completing the project on its behalf.30 Based on the 

possibility of working with the Bank to complete the project, 

Azure elected not to proceed with foreclosure. 3! During these 

27 CP 0-0355. 
28 CP 0-0330, CP 0-0336 337. 
29 CP 0-0330, CP 0-0388 405. 
30 CP 0-0330, CP 0-0336 337. 
31 CP 0-0330, CP 0-0336 337. 
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discussions, the Bank was in a first secured position on Phase 1, 

and Azure was in a first (and sole) secured position on Phase 2. 

Together, the parties had the opportunity to proceed with the 

project. 

5. 	 2010-2011: Washington Federal purportedly 
acquired Property through foreclosure. 

Horizon Bank failed on January 8, 2010, and Washington 

Federal acquired the Horizon Loan from the FDIC receivership 

of Horizon Bank and became the beneficiary under the Bank 

Deed of Trust.32 When LHDD1 defaulted by failing to pay 

amounts due under the Horizon Loan, Washington Federal 

caused a trustee to non-judicially foreclose on the Bank's Deed 

of Trust in January, 2011.33 

6. 	 The Foreclosure Trustee unilaterally inserted 
a new, materially different legal description 
into the Trustee's Deed. 

Mter the foreclosure sale, the Bank decided it wanted to 

take title to property described differently than its Deed of 

Trust. It had the Trustee insert an entirely new and different 

32 CP 0-0258. 
33 Id" CP 0-0272 282 
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legal description into the Trustee's Deed. The Bank claims the 

changed description was to correct some "scrivener's errors."34 

However, the Bank offered no evidence to support that 

assertion, and the evidence of record is that there were no 

"scrivener's errors": the property description that was covering 

Phase 2 contained in the Bank's Deed of Trust was faithfully 

copied from Azure's Deed of Trust over Phase 2, and was 

faithfully set out in the Notice of Trustee's Sale. 

At the Bank's instance, the trustee, LPSL Corporate 

Services, Inc., a company that is a subsidiary of the Bank's law 

firm,35 changed the legal description to one that appears entirely 

different, as to which there is no evidence what property it now 

covers. 36 Of note, the officers of LPSL are practicing lawyers 

with the Bank's law firm - Lane Powell.37 Thus, the Bank's law 

firm, acting as the Foreclosure Trustee and with the assistance 

of the title company, created and recorded a new, revised 

Trustee's Deed using the "corrected" legal description, without 

34 CP 0-0417 

35 CP 0-0422 - 423. 

36 CP 0-0417, CP 0-0422 423. 

37 CP 0-0422, CP 0-0427 428. 
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notice to any interested party and without court approva1. 38 

B. Procedural History. 

1. Bank's first summary judgment motion. 

Mter amending its Complaint to include a quiet title 

claim under RCW 7.28.300, the Bank moved for summary 

judgment, arguing that Azure's Deed of Trust was unenforceable 

because the statute oflimitations on its claim against LHDD1 

on the secured obligations had run. After realizing that the 

Trustee's Deed (the document under which the Bank claimed 

ownership) contained a new and materially different legal 

description from that appearing in the Bank's Deed of Trust and 

Notice of Sale, the trial court requested additional briefing on 

the issue.39 This was because of the trial court's "concern" that 

Lane Powell had unilaterally changed the legal description 

without court approval and did so while acting as trustee.40 

On January 29, 2015, the trial court granted summary 

judgment in favor of the Bank, quieting title as requested based 

38Id. 

39 "Upon review of the motion, the court noted the difference in language 

between the legal descriptions appearing in the deeds of trusts and the legal 

description appearing in trustee's deed." CP 0-042l. 

40 CP 0-0429. 
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on the expiration of the statute of limitations under RCW 

7.28.300.41 The trial court did not rule that the statute of 

limitations had run as to LHDD1's underlying obligations; 

rather it carefully limited its order to a determination that the 

statute oflimitations barred Azure's right to enforce the Deed of 

Trust. The trial court's order certified the issue as final under 

CR 54(b), and Azure timely filed a notice of appeal. 42 

2. Bank's second summary judgment motion. 

Mter entry of the initial order on summary judgment, the 

Bank filed a second summary judgment motion, seeking 

dismissal of Azure's counterclaims. The trial court granted this 

motion, dismissing Azure's counterclaims on June 26,2015.43 

Azure timely filed a notice of appeal of this order on July 17, 

2015. 44 Subsequently, upon Azure's motion, the two appeals 

were consolidated. 

v. SUMMARY OF ARGUMENT 

The only way the Bank could take advantage of LDHHl's 

41 CP 0-0454 459. 
42 CP 0-0460 469. 
43 CP 0-0544 547. 
44 CP 0-0549 555. 
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personal statute of limitations defense and quiet title was as 

"owner" of the property under RCW 7.28.300. That statute only 

allows owners to quiet title. The Bank did not become an owner, 

however, for two reasons. First, LHDDl, as grantor, could not 

convey any more than it had, and at the time it granted the 

second Deed of Trust to Horizon it had disabled itself to grant 

any further encumbrance (of which fact Horizon was on notice), 

Second, the Trustee's Deed purportedly conveying title from the 

Trustee to the Bank contained a property description materially 

different from that in the Bank's purported Deed of Trust, which 

was published in the Notice of Trustee's Sale. 

The Bank's improper attempt at self-help by "correcting" 

the Trustee's Deed invalidated any conveyance because the 

Trustee (a) had no authority under the Deed of Trust Act to 

invent a new legal description, and was forbidden to do so under 

the Statue of Frauds, and (b) could not convey title to other than 

what it actually held. On this record, there is simply no way of 

knowing what property is covered by the new property 

description, but it was neither within the Trustee's authority to 

insert a new and different property description into its deed, nor 
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to convey any property other than exactly what it held, if 

anything. If the Bank wanted to change the legal description for 

its Trustee's Deed, it needed to take title then petition the court 

to reform the Deed. It is not clear that the Bank owns any of the 

Property securing Azure's Deed of Trust, and there are 

questions of fact about whether the Bank had a right to rely on 

RCW 7.28.300 as a mechanism to quiet title. Consequently, 

summary judgment was erroneously granted. 

Alternatively, even if the Bank was the "owner" of the 

Property, material questions of fact exist as to when the six-year 

statute of limitations began to run on Azure's claim against 

LDHHl. Specifically, material questions of fact exist as to 

whether and when Azure accelerated the Azure Note and 

whether subsequent acts amounted to a waiver or abandonment 

of any acceleration. 

There is a complex and disputed factual record relating to 

Azure's counterclaims, including issues concerning whether the 

Bank obtained anything in its Deed of Trust, the validity of the 

Trustee's Deed, and the Foreclosure Trustee's failed attempt to 

unilaterally modify the Trustee's Deed without court approval. 
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Consequently, the trial court erred in dismissing Azure's claims 

on summary judgment. 

VI. ARGUMENT 

A. 	 The trial court's rulings on summary judgment are 
subject to de novo review. 

An order granting summary judgment is subject to review 

de novo, and the appellate court engages in the same inquiry as 

the triaL See Folsom v. Burger King, 135 Wn.2d 658,663 (1998). 

Summary judgment is only warranted when "there is no genuine 

issue as to any material fact" and "the moving party is entitled 

to judgment as a matter of law." CR 56(c). The burden is on the 

party seeking summary judgment to demonstrate the absence of 

a genuine issue of material fact. Folsom, 135 Wn.2d at 663. All 

of the facts and reasonable inferences must be viewed in the 

light most favorable to the nonmoving party. See Ruvalcaba v. 

Kwang Ho Baek, 175 Wn.2d 1, 6 (2012). Even where the 

evidentiary facts are undisputed, if reasonable minds could draw 

different inferences from those facts, then summary judgment is 

not warranted. See Chelan Cnty. Deputy Sheriffs Ass'n v. Chelan 

Cnty., 109 Wn.2d 282, 294-95 (1987). 
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For purposes of determining whether there is a genuine 

issue of material fact for trial, materiality is based on the 

governing substantive law. See Rossiter v. Moore, 59 Wn.2d 722, 

724 (1962) (indicating "material facts" are determined "under 

applicable principles of substantive law"; quotation omitted); 

Morris v. McNicol, 83 Wn.2d 491, 494 (1974) (indicating "a 

'material fact' is a fact upon which the outcome of the litigation 

depends"). 

B. 	 The trial court erroneously granted summary 
judgment on the Bank's quiet title claim based on 
expiration of the statute of limitations. 

In its Amended Complaint, the Bank asserted four causes 

of action.45 The Bank sought summary judgment on only one of 

its claims,46 which was an assertion that Azure's senior deed of 

trust was unenforceable because enforcement of the underlying 

debt was barred by the applicable statute of limitations. 

The Bank's summary judgment motion was flawed 

because (1) the Bank lacked standing to raise the LHDD1's 

statute of limitations defense and, alternatively, (2) material 

45 CP 0-0181 - 239. 
46 CP 0-0243, n.3. 
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questions of fact existed concerning whether LHDD1's debt was 

accelerated on the date claimed by the Bank. 

1. 	 Bank lacks standing to quiet title based on 
LHDDl's statute of limitation defense. 

It is axiomatic in every American jurisdiction, including 

Washington that a defense based upon the statute of limitations 

in personal to a defendant, Vern. J. Oja & Ass'n. v. Wash. Parll 

Towers Inc., 89 Wn.2d 72 (1977), and may be waived, Boyle v. 

Clarll, 47 Wn.2d 418 (1955). It is equally well settled that one 

creditor of a debtor may not invoke the debtor's personal statute 

of limitations defense so as to maneuver ahead of another 

creditor. Guar. Sec. Co. v. Coad, 114 Wash. 156 (1921). The 

Bank, therefore, lacked standing to invoke LDHH1's personal 

statute of limitations defense to argue that LDHH1's obligation 

to Azure is time-barred. There is one narrow exception to that 

rule; under RCW 7.28.300, a property owner can assert in a 

quiet title action that a lien clouding his title is time-barred. 

The Bank's standing to seek to invalidate Azure's senior 

Deed of Trust thus rested solely and completely upon its 

challenged claim of ownership. The Bank's asserted ownership 

flows solely from the Trustee's Deed, which has no effect because 
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the Trustee had nothing to convey and because it purports to 

convey something different from that which LHDD1 purported 

to give to the Trustee (if the Trustee received anything at all). 

At common law, a mortgage existed separately from the 

obligation it secured; therefore, even when the statute of 

limitations had run on an underlying debt, a mortgagee still 

could foreclose on the mortgage. This was in part because the 

equitable foreclosure action was not governed by the legal 

statute of limitations defense, and in part because the expiration 

of the limitation period "bars merely the remedy on the debt, not 

the right." Walcker v. Benson and McLaughlin, P.S., 79 Wn. 

App. 739, 742 (1995) (internal citations omitted). "Washington's 

deed of trust statute, RCW 61.24, does not refer to any 

limitation period for nonjudicial foreclosures." Id. at 743. Thus, 

under the common law and Washington's deed of trust statute, 

expiration of the statute of limitations of the underlying debt 

would not bar a nonjudicial foreclosure action. 

Although the distinction between a deed of trust 
and a regular mortgage is becoming increasingly 
less significant, it has not been totally destroyed. 
One of the most important persisting notions is 
that it, like other trusts, continues until the 
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performance of the trust purpose, viz., the 
payment of the debt for which the trust was 
created. One result is that there is no time limit 
on it except as specifically provided by statute. 
Barring of the remedy on the debt has no effect 
upon the trustee's power to sell the property and 
pay the debt with the proceeds. 

Walcker, 79 Wn. App. at 742-743 (citation omitted). 

In light of the forgoing, the Washington legislature 

enacted RCW 7.28.300, which subjects nonjudicial foreclosures 

to a statute of limitations, but only in quiet title actions brought 

by the current owner of the subject property. RCW 7.28.300 

provides: 

The record owner of real estate may maintain an 
action to quiet title against the lien of a mortgage 
or deed of trust on the real estate where an action 
to foreclose such mortgage or deed of trust would be 
barred by the statute of limitations, and, upon 
proof sufficient to satisfY the court, may have 
judgment quieting title against such a lien. 

(emphasis added). 

Absent enactment of RCW 7.28.300, there would be no 

statute of limitations defense that would block Azure's ability to 

seek nonjudicial foreclosure of its Deed of Trust, even if 

collection of the underlying debt against LDHHI was time 

barred. 
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As RCW 7.28.300 only applies to "owners," the sole basis 

upon which the Bank could claim standing to quiet title based 

on the alleged running of the statute of limitations was as an 

owner of the Property. While the Bank claimed owner status, it 

failed to establish either the validity of its Deed of Trust (given 

the clear provision in Azure's recorded, prior Deed of Trust 

disabling LDHHI to grant any further encumbrance), or the 

validity of the Trustee's Deed (given the Trustee's admitted 

decision to convey a property whose description was materially 

different from that in the Bank's Deed of Trust and Notice of 

Trustee's Sale). These are of critical significance, because the 

Foreclosure Trustee was without power to convey a Trustee's 

Deed if the Trustee never had title, or, if it did, its effort to 

convey property different than what was specified in the Bank's 

Deed of Trust was invalid. At a minimum, material issues of 

fact were presented to the trial court on the question, requiring 

denial of summary judgment. 

The Bank's sole evidence that it was the "owner" of the 

Property when it sought to quiet title is the Trustee's Deed it 

obtained after foreclosure. However, the Trustee's deed is either 
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(1) void, or (2) ineffective as a matter of law, or (3) material 

questions of fact exist concerning its validity. Either way, 

summary judgment was inappropriate given the Bank's doubtful 

claim to be an "owner" of the property secured by Azure's Deed 

of Trust. 

a. 	 Summary judgment was inappropriate 
because the Bank's Trustee never 
received title to anything. 

The Deed of Trust LDHH1 granted to Azure, and that 

Azure recorded in Chelan County in February 2007, provided: 

4.11 Sale, Transfer, or Encumbrance of Property. Grantor 
shall not, without out the prior written consent of 
Beneficiary ... further encumber the property or any 
interest therein ... without first repaying in full the Note 
and all other sums secured hereby.47 

Washington law recognizes that there are different 

variants of such provisions. According to Professor Stoebuck: 

A "disabling" restraint is one that is stated in the form of 
a prohibition; the transferor in some way forbids the 
transferee from alienating. A variant form of disabling 
restraint that is sometimes recognized is a "promissory" 
restraint, where the transferee promises not to alien. An 
example of a disabling restraint is a conveyance in which 
the grantor says "grantee shall not alienate" or a 
conveyance accompanied by the grantee's covenant not to 
alienate. 

47 CP 0-0027. 
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17 William B. Stoebuck & John W. Weaver, Washington 

Practice, Real Estate: Property Law § 1.26 (2d ed. 2004 & Supp. 

2015). 

LDHH1 had clearly agreed to disable itself, consonant 

with Professor Stoebuck's example: its Deed of Trust provided 

that it "shall not ... further encumber the property .... " 

Accordingly, the Deed ofTrust that LDHH1 conveyed to Horizon 

Bank's Trustee conveyed nothing because LDHH1 had nothing 

left to convey.48 Because the Trustee took nothing in the Deed of 

Trust LDHH1 gave it, the Trustee had nothing to convey to the 

Bank following a foreclosure sale. 

b. 	 Summary judgment was inappropriate 
because the Trustee's Deed was void 
and/or purported to convey property 
the Trustee had no power to convey. 

1. 	 The Trustee had no power to alter any 
legal description, and its attempt to do 
so was void under the Statute of 
Frauds. 

48 We are not confronted here with any difficult equitable question of fairness 
to the Bank, because Azure's Deed of Trust was of record, and Horizon Bank 
was clearly aware of it, given that the property description that Horizon 
Bank used to describe Phase 2 in its Deed of Trust was identical to that in 
Azure's Deed of Trust. 
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A Trustee under a Deed of Trust has no power to alter 

legal descriptions. In Bigelow v. Mood, 56 Wash.2d 340,341, 353 

P.2d 429 (1960), the Washington Supreme Court reiterated the 

long-established rule that: 

[I]n order to comply with the statute of frauds, a 
contract or deed for the conveyance ofland must 
contain a description of the land sufficiently 
definite to locate it without recourse to oral 
testimony, or else it must contain a reference to 
another instrument which does contain a sufficient 
description. Conveyances of land must contain a 
description of the land that is sufficiently definite 
to locate it without recourse to oral testimony. 

Bigelow, 56 Wn.2d at 341 (citing Berg v. Ting, 125 Wn.2d 544, 

551 (1995); RCW 64.04.010; RCW 64.04.020). 

A deed may be reformed, but only in circumstances where 

an inadequate description resulted from a scrivener's error or 

because of a mutual mistake. See, e.g., Berg, 125 Wn.2d at 553­

54. Reformation is an equitable remedy, Denaxas v. Sandstone 

Ct. ofBellevue, LLC, 148 Wn.2d 654, 669 (2013), which only a 

court is empowered to grant. A party seeking reformation must 

prove the facts supporting it by clear, cogent, and convincing 

evidence. Id. 
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Nothing in Washington's statutes creating and governing 

Deeds of Trust (RCW Chapter 61.24) provides an exception to 

the Statute of Frauds, or empowers a Trustee to collude with a 

lender to alter a property description in a trust deed. 49 In House 

v. Erwin, 81 Wn.2d 345 (1972), our Supreme Court declared that 

it would not allow real estate brokers to supply or alter real 

property descriptions in earnest money agreements, unless the 

agreement specifically empowered and authorized them to do so, 

because such authority could not be reconciled with the policies 

underlying the Statute of Frauds. House is directly applicable 

here, and dictates a holding that the Bank's Trustee could not 

arrogate to itself the power to reform or rewrite a property 

description. The Trustee did so here at the direction of the Bank; 

the product of its effort was void as a matter of law. 

11. There was no scrivener's error. 

Even if the Bank's Trustee had authority to "correct" the 

legal description of the property it purported to convey, no 

grounds existed to do so here. There was no "scrivener's error". 

49 A trustee that colludes with the lenderlbeneficiary commits a 
violation of the Consumer Protection Act. Klem v. Wash. Mut. 
Bank, 176 Wn.2d 771 (2013). 
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The property description of Phase 2 in the Bank's Deed of Trust 

is identical to that in Azure's Deed of Trust, and was 

presumably faithfully copied from it. Further, it is undisputed 

the Notice of Sale published by the Bank's Trustee faithfully set 

forth the exact same legal description that had appeared in 

LDHH1's Deed of Trust. There was no intervening error in 

copying the description into new documents. Cf, Glepco, LLC v. 

Reinstra, 175 Wn. App. 545 (2013). Rather, it is undisputed that 

the Trustee's Deed obtained by the Bank in foreclosure purports 

to convey something entirely different than what was set forth 

in Bank's Deed of Trust, for no better reason than that the Bank 

wanted it that way. The changes were material: even a cursory 

comparison of the Bank's Deed of Trust and the Trustee's Deed 

reveal substantial changes. Compare Appendix A (Bank's Deed 

of Trust),50 Appendix B (Trustee's Deed),51 and Appendix C, 

which is a demonstrative exhibit showing the differences 

between the two documents. 

50 CP 0-0260 27l. 
5] CP 0-0272 282. 
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Recognizing the differences between the legal description 

in the Bank's Deed of Trust and the Trustee's Deed issued after 

the Bank's foreclosure, the trial court requested additional 

briefing on the issue as it related to the Bank's quiet title 

claim.52 Without evidentiary support, the Bank argued that its 

Deed of Trust contained "scrivener's errors" that needed 

correction. Based on this undefined and unsupported claim of a 

scrivener's error, the trustee, LPSL Corporate Services, Inc., a 

subsidiary of the Bank's law firm,53 altered the legal description 

"in order to more accurately describe Phase II and to avoid 

future confusion."54 Of note, the officers of LPSL are practicing 

lawyers with the Bank's law firm - Lane Powell. 55 The effect of 

this was that the Bank's law firm altered the legal description 

on the Bank's Deed of Trust, for the Bank's benefit, then the 

Bank's law firm acted as the Foreclosure Trustee, and with the 

assistance of the title company, created and recorded a Trustee's 

52 "Upon review of the motion, the court noted the difference in language 

between the legal descriptions appearing in the deeds of trusts and the legal 

description appearing in trustee's deed." CP 0-0421. 

53 CP 0-0422. 

54 CP 0-0417. 

55 CP 0-0422, CP 0-0427 428. 
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Deed using the "corrected" legal description, without notice to 

anyone and without court approva1. 56 Without ruling on the 

legal significance of this conduct, the trial court expressed its 

"concern" that Lane Powell unilaterally changed the legal 

description without Court's approval when acting as trustee. 57 

In contrast to the Bank's factually unsupported 

contention that the differences in the legal descriptions were the 

result of scrivener's errors, Azure retained a surveyor to 

examine the legal descriptions and advised that the differences 

were "profound."58 The surveyor gave a preliminary opinion that 

the legal description in the Trustee's Deed significantly 

expanded the land area described, but felt the degree of 

expansion was difficult to quantify.59 

111. 	 The Bank's Trustee had no power to 
convey property different from what 
was conveyed to it. 

It is a fundamental proposition of American law of real 

property (fully in effect in Washington since Statehood) that a 

56Id. 

57 CP 0-0429. 

58 CP 0-0423 and CP 0-0427-28. 

59Id. 
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grantor can only convey whatever title it has. "[N]o form of deed 

is sufficient to convey a title where the grantor has none." 

Ankeny v. Clark, 1 Wash. 549 (1889). The Bank's Trustee never 

held title to the property described in the Trustee's Deed 

(whatever it may be). Therefore, alternatively, the Trustee's 

attempted conveyance to the Bank was ineffective to convey any 

interest in the described property, because even assuming 

LHDD1 had the power to convey any interest in Phase 2 (it 

didn't) the Trustee could not in any event have obtained or held 

title to anything other than the property LHDD1 purportedly 

conveyed. Accordingly, the Bank was not the "owner" of the 

property purportedly conveyed to it because the Trustee never 

held title to it. 

c. 	 Summary judgment was error because 
the Bank was not the "owner" of the 
Property. 

The Trustee never received any valid interest in the 

property covered by Azure's Deed of Trust. And even if it had, 

the Trustee's cavalier attempt at "self-help" substitution of a 

different legal description is fatal to the Bank's summary 

judgment claim. The Bank, to this day, has never sought 
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judicial reformation of the Trustee's Deed. It is up to the Court, 

not the Trustee, to assess the facts and determine whether clear, 

cogent and convincing evidence justifies reformation of the 

Trustee's Deed. See Glepco, LLC v. Reinstra, 175 Wn. App. 545 

(2013). 

Instead, the Bank and Trustee, acting in concert, elected 

a self-help remedy and inserted a new and different legal 

description into the deed without Court approval. This 

purported reformation either had no legal effect and made the 

resulting Trustee's Deed void as a matter oflaw, or, even if it 

was not void, it purported to convey a property that the Trustee 

did not own and had no power to convey, and therefore was just 

as ineffective to convey title as George C. Parker's legendary 

"deed to the Brooklyn Bridge." The Bank is not the "owner" of 

the Property and lacked standing under RCW 7.28.300 to quiet 

title. As the Bank's only mechanism to assert that Azure's Deed 

of Trust was time barred arose under RCW 7.28.300, which it 

had no standing to invoke, summary judgment should be 

reversed and the Bank's quiet title claim should be dismissed for 

lack of standing as a matter of law. 
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d. 	 Questions of fact exist concerning 
whether Azure accelerated the Azure 
note. 

L 	 The Bank has no argument for a time 
bar if the Azure Note was not 
accelerated in early 2007. 

Assuming, arguendo, that the Bank owned the Property 

and had standing to avail itself of RCW 7.28.300, summary 

judgment was still not appropriate because material questions of 

fact exist concerning when the six-year statute of limitation on 

Azure's claim against LDHH1 began to run. 

The Bank claimed that RCW 4.16.040's six-year statute of 

limitations barred Azure from enforcing the note against 

LLHD 1 and, therefore, its Deed of Trust was also unenforceable. 

The Bank's claim is premised on a factual assumption that 

Azure accelerated all payments on the LDHH1 Note in May 

2007. The Bank concedes its argument for a time bar fails if the 

Note was not accelerated in early 2007. That is so because the 

terms of the Note did not require payment until February, 2009, 

and Azure thus had until at least February, 2015 to bring suit 

on the note (and foreclose under its Deed of Trust), if not later. 
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Because material questions of fact remain as to whether the 

debt was accelerated, summary judgment is inappropriate. 

11. 	 Issues of fact exist as to whether any 
acceleration occurred before August 
2009. 

The general rule for debts payable by installment 

provides, "a separate cause of action arises on each installment, 

and the statute oflimitations runs separately against each.... " 

31 Richard A. Lord, Williston on Contracts § 79: 17, at 338 (4th 

ed. 2004). But if an obligation that is to be repaid in 

installments is accelerated--either automatically by the terms 

of the agreement or by the election of the creditor pursuant to an 

optional acceleration clause-the entire remaining balance of 

the loan becomes due immediately and the statute of limitations 

is triggered for all installments that had not previously become 

due. Id.; § 79:18, at 347-50; RCW 62A.3-118. 

Here, the Azure Note contained an acceleration clause, 

which permitted, but did not require, acceleration of the entire 

note balance upon the occurrence of specified de fa ult events.60 

60 CP 0-0287. 
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Under Section 7 of the Azure Note, Azure had the "option" to 

accelerate the obligation under the terms specified therein.61 

Azure denies that it accelerated LDHH1's obligations in 

its notices in early 2007.62 It offered evidence that it did not 

accelerate until mid-2009.63 That evidence alone was sufficient 

to require the trial court to deny the Bank's motion for summary 

judgment. 

Further, the law is settled in this jurisdiction that even if 

the provision in an installment note provides for the automatic 

acceleration of the due date upon default, mere default alone 

will not accelerate the note. A. A. C. Corp. v. Reed, 73 Wn.2d 

612,615-16 (1968) (citing White v. Krutz, 37 Wash. 34 (1905). 

The same result occurs when, as here, the note may be 

accelerated only at the option of the holder. ld.; Puget Sound 

Mut. Sav. Bank v. Liltions, 50 Wn.2d 799, 803 (1957). 

Washington's Supreme Court has held "that mere default in 

payment does not mature the whole debt, whether there be 

words of option in the agreement or not. Such a provision 

61 CP 0-0287. 
62 CP 0-0328 - 329, CP 0-0336 337 
63 CP 0-0330 331, CP 0-0336 337 
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hastening the date of maturity of the whole debt is for the 

benefit of the payee, and if he does not manifest any intention to 

claim it, before tender is actually made, there is in law no 

default such as will cause the maturity of the debt before the 

regular time provided in the agreement." A.A.C. Corp. 73. Wn.2d 

at 615-616 (quoting Coman v. Peters, 52 Wash. 574, 578 (1909». 

Moreover, the Supreme Court has also held that in the 

case of acceleration, "some affirmative action is required, some 

action by which the [creditor] makes known to the [debtor] that 

he intends to declare the whole debt due. Weinberg v. Naher, 51 

Wash. 591, 594 (1909) (emphasis added). Importantly, 

"acceleration must be made in a clear and unequivocal 

manner which effectively apprises the maker that the holder 

has exercised his right to accelerate the payment date." 

Glassmaker v. Ricard, 23 Wn. App. 35, 38 (1979) (emphasis 

added). The reason for this heightened evidentiary standard is 

so that the "exercise of the option ... be made in a manner so 

clear and unequivocal as to leave no doubt as to the holder's 

intention and to apprise the maker effectively of the fact that 

the option has been exercised." C. T. Drechsler, What is 
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Essential to Exercise of Option to Accelerate Maturity of Bill or 

Note, 5 A.L.R.2d 968, § 4[a] (2015). 

Once a debt has been accelerated, it can later be 

abandoned or waived. Equitable Life Leasing Corp. v. 

Cedarbrook, Inc. 52 Wn. App. 497, 501-502 (1988) (holding that 

acts inconsistent with acceleration constituted, as a matter of 

law, a waiver of acceleration); Cent. Wash. Prod. Credit Ass'n v. 

Baker, 11 Wn. App. 17 (1974) (course of dealing can include 

consistent failure to enforce specific contract requirements); 

Dunn v. Gen. Equities of Iowa, Ltd., 319 N.W.2d 515 (Iowa, 

1982) (right to enforce an acceleration clause in an installment 

note can be waived by a course of dealing accepting late 

payments); Khan v. GBAK Prop., Inc., 371 S.W.3d 347, 353 

(2012) (a note holder who exercises its option to accelerate may 

abandon acceleration before the limitations period expires, 

restoring the contract to its original condition, including the 

note's original maturity date.) Consequently, a "holder can 

abandon acceleration if the holder continues to accept payments 

without exacting any remedies available to it upon declared 

maturity." Holy Cross Church of God in Christ v. Wolf,44 
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S.W.3d 562, 567 (2001); see also Rivera v. Bank ofAm., N.A., 

2014 WL 2996159, at *6 (E.D.Tex. July 3, 2014) 

("[A]cceleration was abandoned ... when Defendants accepted 

a payment subsequent to the acceleration and opted not to 

foreclose at that time.") 

The sole evidence offered by the Bank in support of its 

assertion that the Azure Note was accelerated is an unsigned, 

undated Notice of Events of Default,64 and an unsigned, undated 

Notice of Default.65 The Bank argued that the Notice of Events 

of Default is dated March 16,2007,66 and the Notice of Default is 

dated May 1, 2007. The Bank, therefore, uses May 1, 2007, as 

the date the statute of limitations began to run. 

First, the Bank offered no signed copy of the Notice of 

Events of Default or Notice of Default, or any proof that either 

was delivered to LDHHI. Citing Azure's discovery responses, 

the Bank claims that Azure produced these documents as 

"Microsoft Word documents used for signing at those times."67 

64 CP 0-0307 - 309. 
65 CP 0-0311 317. 
66 CP 0-0241. 
67 CP 0-0242. 
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This is not sufficient evidence at the summary judgments stage 

to establish that these draft were actually signed and delivered. 

In fact, there was no evidence offered to the trial court that this 

occurred, let alone the "clear and unequivocal" proof of 

acceleration required under Washington law. Glassmaker, 23 

Wn. App. at 38. This alone justifies denial of summary 

judgment. 

Even assuming that the document relied on by the Bank 

was actually signed and delivered to the debtors (there is no 

evidence that it was), it did NOT unequivocally accelerate all the 

obligations under the Note. 

LHDDI breached various provisions of the Azure Note 

and Deed of Trust in 2007, but Azure offered evidence that it 

elected to accept the actions, assurances and other commitments 

ofLHDDl rather than initiate foreclosure. 68 As permitted under 

its Deed of Trust, Azure elected to permit LHDDI to cure the 

monetary default and temporarily excused performance of the 

defaulted terms.69 While Azure continued to send LHDDI 

68 CP 0-0328 329, CP 0-0336 - 337. 
69Id. 
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Notices of Default, 70 in each instance Azure elected to accept the 

verbal assurances from LHDD1 as supporting a cure or excuse of 

those default events. 71 

The unsigned, undated "Notice of Default" the Bank relies 

upon as sole support for its assertion that the full LHDD1 debt 

was accelerated was allegedly dated May 2007.72 It is far from 

"unequivocal" as to acceleration. Among other things, this 

document references a monetary default based on the failure of 

LHDD1 to pay about $470,000. 73 The Notice relied upon by the 

Bank stated: 

5. REINSTATEMENT: IMPORTANT! PLEASE READ! 

(a) As of May 1, 2007 the total amount that must be paid 
to reinstate the Deed of Trust and the obligation 
secured thereby before the date of recording the Notice 
of Trustee's Sale is the total of unaccelerated portion 
of Section 3 plus Section 4 above, equaling 
$470,448.50. 74 

That is not an unequivocal demand to pay the entire balance of 

the promissory note, and Azure offered evidence that LDHH1 

70 See CP 0-0376 - 377, CP 0-0378 - 387. 

71 CP 0-0329, CP 0-0336 - 337. 

72 CP 0-0311- 317. 

73 CP 0-0313. 

74 CP 0-0314. 


41 


http:470,448.50.74
http:470,000.73
http:events.71


paid only the amount demanded in the notice, and therefore 

curing the default. 75 

There is no logical reason that LDHHI would have made 

that substantial payment if it believed that in doing so it was 

not going to succeed in reinstatement of the note by curing its 

payment default. Azure offered evidence that it continued to 

issue notices of "nonmonetary default" in April, 2007; May, 

2007; and October, 2008; and finally accelerated in August, 

2009. Azure is entitled to the inference, in defense of the Bank's 

motion for summary judgment, that these notices (which would 

have been pointless if Azure had already accelerated the Note, 

and triggered the statute of limitations) demonstrate that it had 

not already accelerated the LDHHI Note. 

It cannot, therefore, be said that the Bank proved by clear 

and unequivocal evidence that the full LHDDI debt was 

accelerated in May 2007. At a very minimum, even assuming 

the Bank had standing to raise the statute of limitation defense 

and assuming it offered sufficient evidence that the LHDDI was 

initially accelerated in May 2007, material questions of fact exist 

75 CP 0-0336 337, CP 0-0329, CP 0-0386 - 387. 
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concerning whether Azure either abandoned or waived the 

purported acceleration. 76 Drawing all reasonable inferences in 

favor of Azure, summary judgment should have been denied.77 

C. 	 Summary Judgment on Azure's counterclaims was 
inappropriate. 

Azure asserted several counterclaims against the Bank. 

After obtaining summary judgment on its statute of limitations 

claim, the Bank filed a second summary judgment motion, 

seeking dismissal of Azure's counterclaims. 

1. 	 Bank's Deed of Trust is invalid because 
LDHH1 had no ability to grant the Second 
Deed of Trust - (1st Counterclaim). 

In its first counterclaim, Azure asserted that the Bank did 

not possess a valid Deed of Trust in the first instance because 

LDHH1 could not have granted it. 

76 Further, the time period from the initial demand and subsequent payment 
would be tolled from the statute of limitations. See RCW 4.16.270 (When any 
payment of principal or interest has been or shall be made upon any existing 
contract, if such payment be made after the same shall have become due, the 
limitation shall commence from the time the last payment was made.) 
77 Azure offered evidence to the trial court that it declared LHDDI in default 
in compliance with the operative documents by sending a Notice of Default in 
August 7, 2009, thus allowing Azure until August 2015 to commence an 
action. CP 0-030, CP 0-0388 - 405. 
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It is undisputed that Azure recorded its Deed of Trust, 

encumbering Phase 2 of the Property on February 16,2007.78 It 

is also undisputed that Section 4.11 of the Azure Deed of Trust 

prevented LDHHI from granting any interest or further 

encumbrance of the Property, without Azure's written consent, 

which Azure never gave.79 

It is settled that that the bundle of property rights 

includes the right to occupy a property, as well as rights to sell, 

lease, mortgage, or give away interests in it. See Appraisal 

Institute, The Appraisal of Real Estate 112 (13th ed. 2008); see 

also Spanish River Resort Corp. v. Walker, 497 So.2d 1299, 1302 

(Fla. Ct. of Appeals, Fourth District, 1986) (the "sticks" which 

constitute the "bundle of rights" include the right to mortgage 

property). The effect ofLHDDl's covenant in Section 4.11 was to 

remove one of the sticks of ownership from the "bundle of rights" 

it otherwise possessed. That is to say, Section 4.11 dispossessed 

LHDDI from the right to convey any further interest in Phase 2 

78 CP 0-0291- 305. 
79 CP 0-0295. 

44 


http:16,2007.78


of the Property, including a deed of trust, and any attempt to do 

so was a nullity. 

As Azure's Deed of Trust was recorded, the Bank was on 

record notice of all terms therein, including Section 4.11. See 

Tomlinson v. Clarke, 118 Wn.2d 498,500 (1992) (recorded deed 

of trust imparts constructive notice of such real property 

interest). Given that the Bank later used the same property 

description Azure used to cover Phase 2, Azure is entitled to the 

inference that Horizon Bank was specifically aware of the terms 

of Azure's Deed of Trust. Nevertheless, in May 2007, the Bank 

awarded a $9,900,000 construction loan facility to LHDD1 and 

secured it with a Deed of Trust.80 But, as the Bank knew, 

LHDD1 had already dispossessed itself of the right to encumber 

the Property by virtue of the previously recorded Azure Deed of 

Trust. 

LHDD1 voluntarily deeded away its right to further 

encumber its Property when it executed the Azure Deed of 

Trust. As the right to encumber its Property was no longer a 

right it possessed, its attempt to again do so through the Bank 

80 CP 0-0183. 
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Deed of Trust was a nullity. That is to say, LDHHI could not 

transfer what it did not possess, and the Bank, being fully aware 

of the Azure Deed of Trust, knew it. The Bank's Deed of Trust 

was invalid, and the trial court erred in granting summary 

judgment in the Bank's favor on Azure's counterclaim. 

2. 	 Bank's foreclosure was invalid because of a 
deficient Trustee's Deed - (3rd Counterclaim). 

Azure's third counterclaim seeks an order invalidating the 

foreclosure sale and the resulting Trustee's Deed under which 

the Bank is now claiming ownership. 

As discussed above, LDHHI had no authority to grant the 

Bank a Deed of Trust. Therefore, the Trustee's Deed conveyed 

nothing to the Bank after foreclosure. Further, the Bank and 

the Trustee's improper insertion into the Trustee's Deed a new 

property description materially at variance from that appearing 

in the Bank's Deed of Trust rendered the Trustee's purported 

conveyance ineffective, even if the Trustee did have something 

to convey. The trial court's grant of summary judgment against 
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Azure on this counterclaim was erroneous for the same reasons 

as its 	grant of summary judgment for the Bank was.81 

3. 	 Foreclosure Trustee violated RCW 61.24 (5th 
Counterclaim). 

Azure asserted, as its fifth counterclaim, that the Bank 

and the Foreclosure Trustee violated ROW 61.24 by the 

concerted effort of self-help in redrafting the Trustee's Deed to 

comport with what the Bank wanted the legal description to 

convey. The Bank's summary judgment on this claim repeated 

its thoroughly unsupported assertion that the modifications 

cured a "mere scrivener's error."82 As shown previously, there 

was no "scrivener's error", the Trustee had no right or power to 

reform any property description, and its collusion with the Bank 

to do so violated both chapter 61.24 of the Revised Code of 

81 The Bank, in support of its summary judgment motion on Azure's counter 
claims, argued that they were all barred because the court had just ruled 
Azure's Deed of Trust was no longer enforceable. That is immaterial: the 
bank positioned itself as "owner", in violation of law, and from that position 
extinguished Azure's senior lien. Azure retains standing to seek a remedy for 
that violation whether or not it still holds a valid lien. The trial court 
erroneously dismissed all Azure's other counterclaims, including slander of 
title and malicious prosecution, presumably on this basis, but without 
substantial discussion. 
82 CP 0-0496 0497. 
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Washington, but also the Consumer Protection Act, RCW 

19.86.090. Klem v. Wash. Mut. Bank, 176 Wn.2d 771 (2013). 

4. 	 Azure could not have waived its post 
foreclosure claims. 

As part of its second summary judgment motion, the 

Bank alleged that some of Azure's counterclaims, referred to as 

"non-foreclosure counterclaims," were waived because they were 

not raised prior to the Trustee's sale. Several flaws exist in the 

Bank's position. 

First, the Bank's theory is based on a factual assumption 

that it failed to establish. Namely, the Bank claims that Azure 

learned of the Bank's Deed of Trust before the foreclosure, and 

failed to object.83 It asserts that Azure admitted receiving notice 

of the pending foreclosure, which is correct.84 However, the 

admission made by Azure is more limited than what is 

portrayed by the Bank. That is to say, Azure admits it was 

notified of the sale. What was not alleged, and not admitted, was 

whether what Azure received was legally sufficient notice. The 

only reference made by the Bank in support of this key fact is 

83 CP 0-0498. 
84 CP 0-0068. 
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paragraph 2.18 of its Complaint, which alleges "Azure Chelan 

received notice of the trustee's sale and did not restrain the 

sale."B5 The Bank offered no evidence of what it provided Azure 

in the notice. This omission fatally undercuts the Bank's 

position on summary judgment. 

What is more, the Bank's waiver argument fails because 

the claims raised by Azure challenge the very validity of the 

property interest claimed by the Bank via its faulty Deed of 

Trust and invalid Trustee's Deed, and even if Azure had 

standing to litigate those claims previously, it had no reason to 

do so. The nonjudicial foreclosure of the Bank's Deed of Trust, 

and the ensuing Notice of foreclosure sale did not trigger any 

need in Azure to bring any suit to enjoin the sale (and therefore 

could not have resulted in a waiver of Azure's rights) because 

the Bank had nothing to foreclose on, and whatever it did have 

was indisputably junior to, and had no effect upon Azure's 

rights. Azure had neither knowledge of the Trustee's rewrite of 

the legal description nor motivation nor standing to challenge 

the Bank's claim of title under the Trustee's Deed until the 

85 CP 0·0006, CP 0-0498. 
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Bank brought this lawsuit, in which it sought to extinguish 

Azure's senior lien (and with it a substantial portion of the 

elderly Jack Mr. Cole's estate). Azure waived nothing, but at a 

minimum, the question of waiver is one of fact, and this court 

should remand the issue for resolution at trial, along with the 

many other questions of fact that are present in this complex 

real estate dispute. 

VII. CONCLUSION 

This Court should hold, as a matter oflaw, that the Bank's 

Trustee's Deed is void and dismiss its lawsuit. Alternatively, the 

matter should be remanded to resolve the numerous questions of 

material fact that exist concerning the Bank's quiet title claim and 

Azure's counterclaims. 
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PROPEFITV DAMACII INSURANCE. The following proyioion& relallng to ilsUfing lhe Property are a pert 0I1hia Dead of 
Trust 

l1li_ 0I......,1tICI. Grantor ahsII _ and maintain poIIei08 0/ fire no"",""" _ ..._ ..­
........ge __on. fair value _ for 1110 IuIIlnsu_ \'Ill... CO\IOIYIg all ~_ on Il1O _ Property 
In an amount aulficlerrtlD a"'" II!'PiiCa!Ioo cI any __• and wlllla _Ill mortgagee clause In .."'" of 
1..Onder, Gronlor """" also procu...nd ....nIIIin -,,",,"1\Ie genellllliBbillty insurance III ""*' 00\10_.-.. 
Lender may _I with TfIJI\IIQ and Lender being named ..._1 inaurede In auch _Illy __ poIIe"', 
AddItIcnaIIy, Grantor ahsII malnlan auch _ Insurance. Including but not _10 hazanl, I>uSI'IeM iI1ornJpIk)n. and 
boiler ilIurance, .. Lender may ~ teqUi... _ shall be _ in form, amounbi, OO\I8I'OgoI or<! be.. 
r&IIIItlI1IIbIy """"I'IObIe ID Lender and ioauod by a company or ~Ioe raaoonalliy accoplable to Lender, G""""r, 
""'" ItIqUOBt 01 Lender. wII dol.... to l.endar !rom limo 10 ~mo the p<.>icioo or c_1OB 01 I""""""", in (o1Tl\ 
...--y to Lender, ineIudiIng .tIpoIationo thai CCMlf_ wm not be _ or dimlnillloO wlIhouI all...1.... 110)
dayo ""'" wmRl __ to 1..Ondor, EaoI1 __ PQik:y 1180 _ Include en andoraamont provkllng lila! """""'110 in 

'""'" 01 Lender wi! r<II be In'plnld In 8lf'/ way by 8lf'/ act. omIsaion or delauft '" G,antor or any other poreon, ShooIi:t 
thO AoaI PIOPfOIIy be _ In an .... dOBIgnetad by II1e Director of II1e FoO""" Emergancy Managona< Ager<;y ... 
OpIICl8lfIood """'"' ..... Gnintor .~ to 00Ia1n end ....nIIIln Fodor.1 Flood inaurance. W.v.llabIe. witt*! 45 dayo 
__ to given by Lender thai the property Is located In • epaclal flood hazald ar .., for the full IflpIIId "''''pol 
__ 01 ... loon and .ny ""'" lions on ... proparty BOCUIYlg 1110 IOIIn. '" to thO ....Im"" policy 11mb oat undOr II1e 
Nellanal _ '"_Program, or .. oIh....... required by Landor, and to malnlllin IUch Insurance for 111. term 01 
thO I0Il" 
~ of -. Gr"""" lhall p"""ptIy noftIy lOndo, 01 8lf'/ 1000 or dolMgo 10 IIMt Properly, I..Onder may 
...... prooI of I... ff GnanIOr falla to do 80 wllhin tifIoen 115) dayo 0I1IIe cuuoIty, Whethor 0, notl8n<lOr'a soourity Ia 
in1;>olred. l.endar may. all.endar'a okIcIIon, rocoive and rotaln the ~ 01 8lf'/ In.uranee and ~ IIMt ptOC8edo 10 
me reduction of mo '_1, poymo<1lo1 ItIfY I"" aff8cling Iho Properly, or ... 'oetorallan and repair 011110 
Property, "1..Onder _10 apply 1110 ~ to 'eoto,.~en and repair, 0 ..... 0' lhall ropa~ or ropIaCa!he dOmagtId or 
daoIn:rfod """""'_ In • monne' ...tI8flotory to I.8nder. I..Onder ahllll, "pori ""'iafacIOry proof 01 ""*' e><p&ndl!u,e, 
pay or _ursa Grantor fran the proceeds for ... rea.D1III:i. cool cI ropai' or raatorollan WGranic< Is not in dellLit 
undor this [)oed 01 TrutII, /\rTf prccoeds Which have not boon dlabureed within 180 dayo attar ""'" .....,. and which 
Lendof ha$ not _ 10 tho ropojr or ,..10,.1100 01 Ihe Propeny .hall be ..00 ftrtllO poy any _ OWing to 
L"- under 1I1is Dead '" Truel. then to poy aoorued Inlor.." and Ihe remainder, W8lf'/, .".. be appiloO to ... principe! __ 011110 1__, "Lander haId$ any procoods after payment In full 01 thO 10'___, .uch prccoeds 
thaU be pekt wtthout tnI:8reIl to Grantor 18 Grantor's IntDf'8Bts: mav appear. 

ClllnIII,'a 1IopOr\ ..., I",urona. Upon requesl '" Lander, how<Mlr not .....elhen once I yeor, 13_ ohalllu",sh to 
Lender I """'" 00 aach ...tlllng policy oIlnauranee show"g: (1) 111. nome 01 the Insurar; (2) ... _ lnaurOd; (3) 
the amount of ... policy; (4) IIMt pr1)pOl1y nured.1he than eurrO<ll r"""-' value "'such property. and ... _ 
of Clatelmlnlng that v ...... ; and (5) Gramnr shol. upon ItIqUOBt 0I1.endor. ha"" ...the ..pi,...,., dale 01111. policy, 
~app_ llIIal8Clory to Londo< del""""'" 1110 cull yatu. """""",,,enl _, 0I1he Propeny, 

LENDI!II'II EXPIINDlT'UREli. H8lf'/ _, Of proc....mg ~ oonomoncOd thai _ moterlelly a1IeO! l.srl<IOr'a W>tereot In 1I1e 
Property or UGranfor fIIIa 10 oompty with any ptO\IIaion 0I1his Dood cI True! '" 8lf'/ Rotatad DoournonIs. inciuding oot not 
_ III GrantIlr'. falure to discharge or pay MIen duo.ny amounts Grantor .. required to discharge 0' poy """", thIII Dead 
01 Truot or any _tad 000_. Lender on Grantar's _ may (IltJI shall not be obIlgolodto) take 8lf'/ _ thall..Onder 
_ appropriate. muding but notlimltod to ~ 0( poyong all ...... liens, IOCUrlIy .,...........urrll)""""", and 
other olalmO. aI 8lf'/ limo _ Of pIacOd on thO Pr-'Y or<! poying all COOIB 10, Insuring, _Inlng and p....1IIVIng tho 
Pmporty, !\lauch ~r.. 1_ or pald by 1.8_ for ""*' purpcseo wli tnon __at IIMt rate 0flaIV0d 
eMor'" _ fran the dote _ or paid by lender ID 1110 dale 0/ _ymont by Granic<. All such __ wi _ 
a part 01 thO 1__and. 81 Lender'I option. will (A) be pa~ en derr\arod; (B) be _ to Iho balanCe 01 the 
_and be ~_and bepayabiO wlthlltYi lIlItaIlmenI po_1O _ duo during either (1) tho """'''' 
any II!lPIIcaI* inau"'.... policy: Of (2) tho remoinllg term 0I1IMt Note; or (e) be """'tad .. I balloon poynnont wIIlCh will be 
dUO end payable 111110 Nola'. maturIIy, The [)oed 01 Truot also WI"""... poynnont 0I1hete """"'nto. Soch rtght _ be In 
addition to all_ rIghIt lind _10which lAndor mow be"- ""'" 00fauIt 
WARRANTY; DEFENSE OF TTI1.E, The fallowing _ision. rrlIBtIng to _hlp oIlhe Property .... a part 0111110 Dead 01 
Trust 

TIll.. arantor w .......... IhaI: II) __ good and """....tIIe Iltle of ,"""'" to the property In fee Ii"""", """ 
and _ 0/ all flano and __ ""'" then those .81 fo!1t1 ., Iho Reel Property ~ or In any till. 
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..ur....,. policy, tI1kt nopoII. or f1!'Ia'lIIIe opinion ..Iued in fa"", 01. anda<:cep!ed l>j.l.8ncIar in _ wlll!lhiG Deed 
of Tn...~ AII'Id (b) Gtt_tu th.ful righl. power, andllUl!1onlyto .xecute and dellverthiG Deed of TfUiII to l.8ncIar. 

Dol..... 01 'l11l4I. SUbjeclIl>'" txceptlon " lt1e POf8Qfapl\ _. Gro_ WarT1l," and wm __ tho till. III 
It1e PrCp8f1y agatn., It1e lawful clarno of.1 parllON, In.,....." any action '" procoodlng ,. ~ thel q ..... tion. 
Grantor'll titlo or It1e ..... """ of Truo.... or l.8ncIar und... thil Deed of Truol, Grantor shIIIl _ 1t1. ectIon al Grantor's 
..ponat. Gr.""" may be It1e """,*"" porty " ouch ~ b" l.8ncIar ....,' be ...- II> POIfi:'- in tho 
""""",,*og and to be reprooentod " tho procNdlng I>j COUnt'" 01 lJIndor'o own choice, and Grant!lr wII_, or 
...... to be dollverod, to l.8ncIar such ,n.trurnGl1tB.I t.snder may r_t frotn lime to timo to pormllWCh portdpOlion. 

~ _ ....... Grantor WI"""" that It1e PrCp8f1y and G_a .... of It1e I'ftlt>orty """"""" wiOh 011 ...."'0

appI __, ordi'lanc ... and 'IIgIiationo of gov<II11montal _. 

S_al~ IIKtWllmlnlloe. All r__". WO_. and ._" modo by _Inllllo 
ONd of Truol _ ....... It1e e'''''utlon ond doIlvay of thIa Deed of TI'1JIt, _ be c:ontInuOlg In na1unI. and wi 
_In liJlloo:a and _ \I1IIlauell time .. Grantcw'a IIldOIlIodnoaI sholl be paid i'o 1uH. 

CONDEIINATlOH. 111elalowilg provtoion8 "''''0 10 caodormation procoedi1go .re. port Qf thi. Ooed of T",s': 

-.... If IInf proc08di1g In cond...,.UOO .. filed, G..- shIIIl prornpIIy notl!y l.8ncIar In writing. and G"""'" 
ahaJI p!OI"nptiy talc••uch ""'PO .. may be ,..,....ry III _ It10 action and oIrtaillho _ Grantor may be the 
nomnol party In such procoodlng, but Lender _ be _ to port;:tpa18 In th. ~ and to be _"onted In 
tile proceodilg I>j _ of lIB own choice BII.t Grantor.......... and Grantor wi! d_ or """"" to be delivorod to 
lender suell Inltru_ and dOCIJmornatton ... may be rsqu.."'" I>j Lend", frotn II"", to _ 10 pormn .uch 
parIlcIpatton. 
Al'f'llooIton 01 NoI_ HOI! or any port '" lt1el'ftlt>orty iG _ by __ proceodlngo "by any 
~ 0< purOheAlo In lieu of ""n,lernrlOlIon, Lender may al Ita _ requ're thot .. or any ponton of the net 
P">'eedS of tile award be applied to tile __or It1e repo~ or ...."".1Ion of lt1e P,-rty. 111e11Ol procooda of 
the ....... _ moan lt1e __ poyment of al raaaonal:IIe ........ ox.,..,..,., and attomoya' f... Inourrod by T_ 

or t.snder In """"""'"' will! the condermation. 

IMPOSfTION Of'TAUS, FEElI AND CHARGES BY GOVER_NTAL AUTHORITIES. The fIlIlowi1g ""''''''_ rolali1g III gov__• _ and c/1argoa are a port of Intt Deed of TrlJllt 

Cu...... T__ ancI Chorgoo. Upoo reqoeot by Lender, Grantor lhail ex",,'" ouch documenlllin addItton to 1M 
Deed of Trust and ..... __ oIIle, actton 10 raqueelod by Lend", to porteel and conIi1uo Landof. lion "" the Reo! 
P~. G_ thall raimborse Lender for AI ....., a. described below. tngeIhor will! aI ••_ Incumod in 
_ng. porIactIng Of conMuIng thiS Deed 01 Trut!~ including w-. Imilalion III _. _. dOo_ry 81J1nll5. 
and otIler chargoI fo, reoordIng or naglOtoMg 1M Deed 01 TnJlt 

T._. Tho foIIOwino _ oonotIM....... to whlolllM _ applies: (1) ••pooilic ... upon IhII type of Deed of 
Trust or upoo .. or any port of tile IndOOl_. 8OC,..d by Ihla Deed 01 Trusl; (2) • apociIic tax on Gn&ntor which 
G_1o a_«I or 'equlred to dod..:! from po,..,.," "" tile 1_HC\JI«I by thia type of Deed of Trus'; 
(3) ..... "" thlG 1\'1>1 of Deed of TnJOI otwgeobIl agal'l81 the Lender or tho heldor of tho _; _ (4) a apociIic tax 
on .. Of ony portion oIlt1o -.or on poymen" of prInoipol and 1_modo by Grantor 
~tT_. II any tax to _h thiS ...liOn appIiea i. eno_ Nluquan' to tile dale of It1Is Oeod of Truot. 1M 
avon! thall ""VI tile .."'" offec' .. an Event 01 Default. and Lender may exercise any or an of na avallotle _ for 
an Even! 01 o..r.uU as provldod __ G'",1O< oIthor (1) PlY" tile .... before ~ I>OCOm8ri delinquent, or (2) 
oonteeIIlt1o ...... provldod above In thl Tax.. Ind Uona section and deposita will! Lender CMh« ••_ 
corporate IIUffIty bond or oIIler SOCIInty MlIIfIcIot)' to l.8ncIar. 

SECURIlY AGIIEEMENT; FINANCING STATaENT'S. The follawilg PIOVlsiooa ,""tiog to thlt! Deed of Trual .. a aeourtty 
agreemenl a... port of 1M Deed of True!: 

......,lty AtI- ThIs l""lrllT1Oflt eIlall COf16IIW1e. Security Ag_t to 1t1••"""" any 01 tho Property _ 
IIxtur.., and Lender thall hove all 01 tile rights of • """""'" party \.Dler the UnIform COfnmorcIoI Cod... arnon<Io<Ilrom 
tmo to limo. 

_my1_ Upoo _, try Landor. Granto' ,hall ..... wha_ action 18 ,eq...."'" by UIIlder to perlect and 
OOf1tinua Landor'o _uriIy ilIer..1il the Rent. and POI1IO!1III Property, In addHion to r<lC:Ol'di1g 1M Oeod of T""" In tile 
""" ptOPOrty _. l.8ncIar may. OI.ny dmo and without fur1her ._frotn Gran..... fII••_ o"""t.,,,,,,IO. 
COP'" or roproductkJna of thIa Deed 01 Tru.t ... ......,Ing ....,_ Gra_ shill' rel_.. Lender for .. _ 
Inourrod In porftoottog or coolinuilg IhiG """urity Intereat. Upon daIe!Jt. Grantor shill' not """""•• _, or d_ tile 
PenIanoI ~ frotn the I'ftlt>orty. Upoo _I~ Grantor IIhIII ..._ any PoroonaJ Proporty no! _ to the 
I'ftlt>orty In a man_ and a' a place ....0I'IaIlIy ..,.,vonlom to Gra_ and Lender and make II .....ilI. to Lender wilt",
"""" (3) days aft., reoolp! of _ d""""; """" l.8ncIar to th••_ pormilled by appI_law. 

Add_ Tho mailing addr..... of G"- (_or) and L-.r toeoured party) frotn w11lch _lion """"""'og 
tho lecurily _tgrantod try It1Ia Deed 01 Trust may be _ teach" required by tile Unilorm ~101 c-) 
......_ on It10 fIrIIt pogo of thIa Deed of Trust. 

FURTltEA AS8UIIANCI!a; ATTDRNfl'~N-FACT. 111e loIiowlf1g provlelono ''''Iing to flJrthor ...urane.. and 
attomey-n-fact .... a port 01 thI8 Doed of Trust 

""_ Aaa......-, At any Ume, and from ~mo to trno. upon rsquIII of Londor. Grantor wll make, .""""", _ 
deliver. or 1011 """"" to be modo••_ or -..ed. to Lender or to Londor's dMlgnea. and when ""'U.."'" I>j 
lander, cause to be fled. recon:IacI, ,eflIed, Of rereoon:.kl:l, 8& the cue may be, a1 sUCh Iirnt!ts and In IUCh dftces and 
pt.... .. l.8ncIar may dIaom lIIlPrQ;Jriate. any and .1 such mortgageo, _ 01 INI~ oocurtry _. aecurlty 
__• filanclng .ta_lO. conti1uation allllomenta. InBtrumonIIi 01 lur1hor aaauranoe, _. and othar 
documanla .. may, ... tile aOIe 0(,1ini;ln 01 Lender. be _ary or "",._ in ol<ler 10 off.......... .....,.eta. ptIfIecl. 
continu•• or !)me'" (1) _sobIlgoIIDna under the Note. thie Deed of Trust, and tho Re_ Oocurnonts. and (2) 
It10 Ilona and MCurfty 1_"e,_ by II11s Oeod of TnJOI .alw$t _ ""'" Ilona on tile p~.__ now owned 
or _r acquired I>j Gra_. UnIIioa prchIbItecI by law '" Lender ag_ to tile oontrary In wriIilg. Grantor shall 
_ Landlar fo' aft ",.". and ""P'Int.. ilQUmId In con""",ion with the _ "",,"ed to in this paragraph. 

AIIDmoy-Inof'ICI. HGran10r falla 10 do lin\' of the thingo r_ III in tho precedhg paragapl\. Lender may do eo for 
and In tho """'" 01 Gl'llflll;lr _ al Gtantor'..._. fer luell purpoaea. G_ hOnIby i'r8\lOC8b1y appoima I..8ndo< 
as Grantora atllltrley-in-facl for tho purpooe of makilg, exocUliog. dellvll1ng. ftllng. racortIlng. and OOIng 011 otIler lhi1go 
.. may be """"""'" or <IooirotAe. in lend"'s .ae opIn..... to ooc;omplilh the mattonl ,alerTed to in Ill. pr1lCodtng 
poragaph. 

FULL PERFORMANCE. If Granto' poys all the _noaa _ due. and otIlorWl... porIorma all the obligations ~ 
upon Grantor und", 1M Deed of Trust. LandII' shal .xoc"", end deliver to Truolee a ,_I for !at """'"""1'''''''' and _ 
""""Ute and _er III Gra_ suitablo .talarntll1!B of _ of any financlog _ on fII. ""idenclng ~a 
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.""urlty In_I", ... Renlo and Iho P_ 1'Itlporty. Any "'CI)I1II..,,"""" f....haI be paid by GrllnlDr. ~ potmi.ad by
applicable law. Tho gran.... In any rOOClMlYance may be _ .. Iho ._or __ IogaIty _Iho_', ~'ld 
me _10 WI 1he """"""'Yanco 01 any _ '" __ Ile <XI'1CIusive proof 01 ... trUlhIWw. 01 any .1M:h _ or-.EVENTS OF DEFAULT. Each 01 1he follOWIng. at Lsnder'. option, __ an E..... of OeIauli under II\Is !)oed 01 
Trust: 
p~ DoIouit. Grantor _ID make any paymeolwhen (Iue undOr \Ile 1_•. 


0tIW IWouIIlI. G'an"" fail ID ~ _ 0' fa po"",", any _ loon, oIlIlgalion. covenant III condllion e<>ntained " 

this Deed 01 Trusl or n any 01 ... Rlllaled Oocumenta IlIID ~ with or '" porform any IOfm. OOllgatlon, covenant or 

condition _Inany ....r Bg""""""t _ Lender and Grantor. 

compllan.. DoIouit. F_ ID ~ with any _ term, 0bIig0IIcK1, COY<!fl8nt '" condlllon _!ned In IhIa Oeed 01 
Trust. !I1B Note or In any 01 tJa R_ Doc""""" •. 

Default on 0tIW ""-II. Falu", 01 Grantor wl!t>ln the ~mo requtred by Ihla Deed of Trust ID make any poymont "" 
lox... '" Insu""",,,. '" any _ paymeol """....ry to P""'''''' filing of '" to _ -.go 01 any lion. 

faIN _. Any W8IIanty, ,~ III _ made '" 1umlahed to Lentlar by Grantor", on GrantOt'. 
_ u_ thl, Deed 01 TM' or Iho _led Ooc_ Is 1aI... Of mlaloading In any ma_ nrspoct, either now or ., 
tJa _ mad. 01 furn!&hod or Ilocomoo f_ or nisloOd"g al any time !hor...... 

1IeI_ ~Ion. Thl. Deed 01 Trus, '" any 01 tho R_ Poe_ ....... ID be In full fore. and _, 
Onctudlng loIIu", 01 any colla'.... documeolto cr..... a valid and perfecled aecurlty _t Of ''''1 a, any .me and for 
anyr......... 
_ or InoolYlln/l)'. Th. _ of Grantlr's (regard ... oI_r _ to oonIi1",,1s madel. any ~w_ from Iho Imte<i IIoIllity ~. or any _ terrn..._ 01 GIlII1tnt', oxiatenoe a. a going buIIlnau 01 \Ile 
doath of any _r, tJa I""""'''''''Y 01 0..-. Iho appoIn1merlt 01 a r_ for any part of Gran!D(8 ~. any
aaSignmeol fer 11\8 _ of CRlditOnl. any typo 01 credllol WC/koUt, or the com_ 01 any proooodlr1g under any 
bankruPtcY or Ine/lI\/8I'\C)' _ by 01 against G"",IO/. 

CneIIIICt or _tuna _ngo. CoinnoN:ement 01 _ or lortalluro proceodlngo. w_ by Jl.<jlclal 
pmceedIng, aoll-help, nrpoo....... Of any oIIlo, _, by any .._ 01 Or"""" or by any gov_ ag8I'\C)' 

aga.... any properly .0CId1g m. __, This 1_ a gamlohmenl m any 01 GranlD(e acoounta. Including 

dopao~ """""",", with Ulnder. _or, this Event of Dolautl shalt notllPi>y " NAIls a good leiIh dlspuIB by Gr_ 
.. to ItNr _ty or _""-s of tho cia'" _Ia 1he beals 01 ... creditor 0' _. proceedng and ~ G_ 
gIv.. Lender written rDIIcr! 01 the c,edlID, or forfeltu", ~ and deposits _ Lender monIoI or • aurety boo:! for 
... Cladllol '" fort.1UlI proceeding, In an amourn dOlarmined by Lentler, in lis sole dlBcrallor1... being an adequate 
reserve or boo:! fa' the dispute. 
B,_ 01 0111. ~ MY b,..cI1 by GrantO< under tho terms of any _ ...._nl __ Ofll11tor and 
.....- IhaI Is not _ Within any grac. porlod ~ \Ilereln, Including _ '_lion any agr_ 
ooncemIng any -. or '""'" obligation ot Gra_ to Lender, _roKioting _ or_. 

Evon_ AIfIOllnt Quonrnlo'. Any 01 !he prOCOdlng evonto 0CQlfS willi ""'poet to any G"",""IOI' 01 any 01 Iho 
1_ or any Gua,,,,,,,,, diet Of I>eoOf!oIo ~, or ",vok.. Of disputes ....alidity of, Of I_hy .met. 
any Guaranty of !he Indebl_. In'" _ of a _, Lender, at ItlI option. may, but shall not be required to, 
pormiI tJa G ....anto(. ...- to ...""'" lnXlI'Jditionaily the 0bI1ga1iono arising under !I1B guanartty "' a """"nor 
aatlolactDIY to LentIer, and, "' doing"". c..e any Event mDolault 
_ .. CIWIUo. A material .- cher1ga occur. " Gron.....a f....,is1 COOdIIion, or Lender beI_ ... _I of 
paymeol 01 peo1ormanco 0111\81-'- is ~ad. 

InHOurtIy. LentIer In good fallh _ltseIllns_. 

Rigm to C..... "any default, _ !hen a dOfatAI n poymeollA ....- II1'I<I _ Gf1IIlIOr has 1101-. glvan a nOOc8 m a 
broacl\ 0I1h. II8m8 prOYiaIon of IhIa Deed of Trull1 wlrhln the P<BOedng _YO (12) months, • may be ~ " Ora_, 
after ~ _on nOOc8!rom LentIer -...:ting c..a of Bud> _tAl: (II ouroa the doIeub wiItWl tIlirty (30) days: 
or (2) 11ha c"'. requi... more than hrty (30) deyo. _lately 1nIIJ..... atapa whlr:h UInder _ In l,8ndeta .... 
discrelion ID be sullieientlD cU"' !he dolaull and 1ha,eoft8, continuoo and compi_ aI_. and __ry •• 
su~lclent to produce oompIlm>r .. eoon as te8lIOf\IIbIy __• 

RIGHTS AND RI!MI!DIES ON OII'AULT. I, on fvent 01 IlefatAI aceu", undor this Deed of Trus~ at any line _. 
TruatM Of L.ender may 8)1arclNIU1Y one Of more of the toIiQwIng r1gtI1s and ~: 

8_Of _I... Eleclion by UInder ID pumue any rOflllldy .haI ooIexdude pursul1 of any olher romody, and an 
election 10 maka ~"'" or to take action to porfam 011 OOllgation 01 Grantor undo< thill Oeod 01 TI\I8I, _ 
Gr"""'~. lallure to porfam, shall 1101_ Lender'. fittiI to declarO a default aro:! ......Ioe lis ._. 

_1__.. l..- _I have "'" right 1I111l1 option to declor. Iho entlralnd_lmmedJatoly due 
and~, Inr:fudjng any prepayment penalty which Grantor would be requirOld '" pay. 
Fo,ecloounB. With 'eapoc1lD ..1or any patt m tha AeIII'Itlporty, Itie Trua1ee shalt haIr.1tie ri~ '" ...reIs.1to _a, 01 

.... aro:J to lot_. by notlc. and oal., and UInder shall he... Iho right 10 """"_ by judloial f"""'losura, in _ 

.... n IICCQrdance ""'" and 10 tha lui axtenl proIIldod by IlPi>lCIIlI&low. 

UCC _ .... _ ...poetlD all Of any part 01 !he P....onal Property, .....- &hall hi... sllltNr rIt;;1IS BOO rernodift m 

••""..od petty under !he Uniform COmmoroIaI ~. 


Col""" 11..111. Landa' shall have tho ri\trt, will1cut "",los to GranlO/ to talco ~ of and """"'ae \Ile property 

and cotlact Itie Rents, including amounta pasl due and ~Id. and IIW\' the net proceeds. ova, and aboY. Lendor'. 

coo.., agalnot the 1ndebI_. In furthorlI"". m litis ri~, l"""'" rney requir. any _ or _ ...of the property 
10 make poymeoIa of "'"' '" UM _ directly 10 Lender. ft Itie Rents are 0011_ by Lando<, then GronIOI ifr""""""" 
~ Lender aa Oranto(a aUXJmey-in-laoI 10 endo",. I\8lrumonta _ In payment _ n the nama 01 
Grontor aro:J to negoIIalo Itie .... aro:J <dec! the proceoda. P.~ by _ 01 __II to LentIer n_a 
10 londo(. demand .haII ..fisfy Iho OOligrl1lona lot _ Iho paymenta are ~. _ or 001 any proper gr<lUnd. 
lor tho demand .XlSted. L..- may .."",Is. ito rp WIde,thIs .ubparagraph _ n pomon. by agont, or throug, a 
_r. 
~_. Urndor __ the rtght 10 halre a ....- appoInIed to lak.I'0......... of .. or any part of Iho 

Property. wlll1lho _ to protect and pros"",. the Property, to openIt8 \Ile property procadhg or pending _"'" 
0' Sal8, and ID _ the R.... !rom !he Property and IfIlI'II' the procoods, ov« and abOve tho 0001 01 the roc.......h", 
agalnat tJa 1_. The roceIvtK may ..."", _ boo:! ~ permiIIed by law. I..ordo(s rtght to lit. OWOI_I 
of a ,_IV.. anall .xlst _ or not th. _ent value 0I1he property '""c..... tho Indolll_. by a substantial 
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III'IlO\I'II. Ernj:lIoyment by ~ shaU not disqualify _ pors"" from """'ing .. __. 

T_ II __"_.....Ino In _ ....",01 tho "'-"Y _tho P-'Y 10 lIOi<I .. """,k!ed above or 
lJirdof _. booomoo ""lIIIad to __ 01111& P-'Y""" dol_Ill 01 GrB/1tOf. G..- .hIIl ....,..". a_nt a1 aulfanonoe of L8000r 0< tho p..- 01 tho "'-"Y and ohaII, a1 ~, opIlon, _ (1) pay a 
r...COIIlIe ramal for tho IJ&O 01 tho P-'Y, or (2) vaca1e 1110 Proporty _1IIy ..,.,. tho _ of lJirdof. 

rI~0III0r 11_. T_ 0< lJirdof _ hove any _ or ,emedy provId«I WI thlo Doed 01 T""'I Of tho _ or 
aval_ allaw or In Gq\ll1y. 

_ of $110. t...- aha! ~ G...... r~. notice of 111. line and pi.... 01 any ""bIic aa1a 01 tho P""","", 
P-'Y 0< of !he line oller w~1Ch III1\' prlval8 aa1e at 0Iher1n1lOndad dllII"JIIltion 01111. """"""" Property Is 10 be modo. 
Rea_ noIIea ohaII ..., noIIca given at _ "," (to) dayo befOfe the time of 1I1e ..I. or dIspooiIIon. AIrj ..Ia 01 
tho P_Pn:>pony ""'Y bo _In corjunctlon _ any aaIe of tho _ P-'Y. 

sa", "'1M P,~. To tho _ paImitIod by IIR'fiC8b1a law. GranlCr hereby wa_ III1\' and all r1\jlla 10 have the 
Pn:>pony ......halad. to UII all or any pari of thoIn .'''''''',Ing "" r1\jlI8 and remod.... 11\0 T,""'" or t...- ahall be !r.. 
Pn:>pony b:lgo!t1or 0< _,alely, In one ..I. or by lepa""" ..I... llIOder shall be _10 bid a1 any ..- aa1. on all 
or any portion 01 !he Proporty. 
Anomoers' F_; ~ "t...- 1.._ III1\' BU. or _ to enlorce any 011118 10lmS of II1Is Doed of TM!. 
lJirdof _ Ile"- 10 _ B..,h a"" .. Ihe court may adJudgo _Il10 .. at1<>meya' _ at !rial and upon 
any appeal. _ 0< not any COUll action 1& Involved. and 10 tho _ not proIlIbIIed by law. all _.x_ lJirdof , ...... 1hat in ~a opinion ar. """""'"'Y .1 II<!'( time lor Ihe prolocIIon of III _ or ... 
""_01 III rlI11IB ohaII _ a port o! the ,_payable on demand and _ """'In*..'aI1l1e NQIe 
NIl. !rom !he _ 01 !he .xpendII..... unti 'epold. Expen... covered by this paragrapll I'lclude, _ limltalion, 
however '"'*'" 10 0l'I'f IImIll under ~ I.w, L8oO.... a!ll:lmoyo' fees and Landar'alegal "-"'", _ Of not 
IIlera 10 • '-it, indOOing attomeyo' fees and __ lor bankruplCy prooaodings (indOOing _ 10 Il1OdIl\I or 
_ any _110 'Illy Of injUnctIon), appeals, and any 1IIlIic~ poat-judgmon! ooIlecIIon _. 1118 cool of 
_""'*>g rocord" _ing liIIa """"'" (l'lclUdIng 1or••I08,,,. ,."..,.). aurveyors' ,,,,,,,,,,,. and appralooI f..., I~ina_. and _ lot "'" TruS1e8, 10 !he ext..,1 pormlnod by eppIloabl. law. G,amor aliso wtD pay any court COO1S. ill 
_ to .. _ ..... p!OYidod by 1.01. 

FIIgtIt. of T_ Truol88 ahaft hive a. 011110 rIliI"8 and duti.. of llIOder as a.. _1n Ilia • .,cllolt 

POWI!RS AHD OllUGA11ON8 OF TRUSTEE. Tho following """,i.~. ralating 10 !he """",ro end ctIiga ...... 01 Truslao 
(purauent 10 ~o_).... part of IhiII Doed of Trust 

-.of ~ Inll!X!iIico 10" POW'" of Trua.....rIIi\g ... matterolla.., Tru5188 ,hall havo1he _lOtako 
!he ItrIIawIng acllono with ,-' 10 1118 Property upon1he __I 01 Lender and Grantor: (0) join In p!1IpOIIng 
and fling a mop or PIal 01 !he _ Propeny, _g tha _lion of au_ or _ 'ighlo 10 "'" public; (b) join in 
granting any _ or crooting any /IIIIlrIc1ion on 1he ROIl Property; and (e) loin in any s__ Of 0I10r 
00"""""'" _ng'" Doed of TrUOl '" Il1O ",.,...101 ~ undor !hIa Deed o· TrUll!. 

0bI1gIIIonI1O NGlIIy. Trusl80 ahlll not be ctligalod 10 nollfy any other party 01 • pending ..,. under ."y 0111.. I1U8t 
deed or lion. or of any IICIioo or p"""","ing In wIli<:h Grantor. ~, or Trustee .h" be. party, unIeos lequm by 
~alaw, or _1110 action Of proceodIng Ie brO<qlt by Tru..... 

Tru..... Trustee """. IIlOO! all qtJ/lIifallionl _Ired lor T'USIee under appic_ law. In _10 the r1g1llS and 
remo,li...... _ abo..., with ,eepect to an or 0l'I'f part 01 the Property, tho Tru,'" shall have tho rigtlt 10 fotaclose by 
notice and ..la, and LAIndor ohaIl ha... the riI1lIlo """""'"" by jUdicial lo_u"" In _ """" In .""""""'" wlll1 and 
to lI1a fulI.-,. """,<led by eppIioobI.law. 

_ T.- L8oOor. at lAndor'. option, may fr<>m ti..... to limo appoint a """"""'" Tru.... 10 any Trua10e 
appo/nIIIII under thlli Doed of Trusl by an 11111111."",,1 ""_ and aeknoWlodged by lJirdof end "'0...- In 111. ollie. 
01 tho ,aoordo< of CI'UM C<>unty, Stata of Wasl1lngloo. Tho lnel111T1ont ""all oontoln, In _ to all _ ma_ 
lequl"", by .tal8 law, 1110 """"'" of !he 0I1gInaJ Landor. Trusl8o, and G",ntcr, Ih8 boOk and pogo "' ... Aud"ota .if 
N_-.. IhIs Deed o! Trusl Is _, anti Il1O """'" and Iddr.... 01 the SIJCCOII8(J( _tee, and !he Ins1nJ"""" 
ahlll be """"uted and lICIrnowIedged by llIOder Of Ito """""""" in Intor.... The a",,,e.iI'" _. wtthout """""I'anoa 
of 1110 P-'Y, shall ~ 10 wille tIIIo. _, and duli.. conferred upon 1110 T""," In thi. Dead of TMI and by 
appii::al>. law. ThIs procedura for 'ubslilullOf1 01 TN.tee shall pam to th. oxcIualon of all _, """,isklr,. for
subs_. 

N011CEa SllbjeclIO appIIc:abIo law. and exoap! for mice lequlrad or oJowad by law 10 be gil/OIl In _or man_, any 
noIIca r&quirad to "" gNon u"... llla Doed 01 Trusl, including _ I_lion any notlOe of doIalll and 0l'I'f noIJc. 01 sale 
_ be glV8tl in _g, and _ txt _. when actuoIIy __, """" actually _ by tel_lie (unleea 
_a roquAd by lew), ........ dopos~ with a na1icnaIIy """'CJlized ov.m~ courier, Of. I malad. when depoalled In 
IIIe UMad _ mal, as flnt ClUe. _ or o>giIl8nId "",II paslllgO prepaid, d_to !he add_ shown nee, !he 
bogi1nIng of II1Is Deed of TM' All copioa of _ of fotacloaur. fr<>m 1I1e holder 01 any lion _ haO prIoriIj! <Her this 
Deed of Trust sholl txt oent to..--. """....,.. _n.-1110 IlegInnI"Q 01 illS Deed of Trust. AIrj pony may <JIlorlgo It! 
a<lire&IIor'- _thla Deed 01 Truol by gI\IirIg formalwrilton notice to !he _ par1Iee, _~ thai tha purpco& 01 
1he _ 10 10 <:hIngo !he perly's .d(!...... _For notiCe ... G...- agr... 10 keep L8000f In_ al 1111 times of 
Grantor'. currenl _. ~ac:t 10 ~ I.w, 800 .,.,..,.Ior nolle. raouired or allOwed by law 10 Ile gNon '" ~Of 
.....nnor. W""'''' is ..... than one Grantor. any noIIca given by L8000r 10 any Grantor Is _ 10 be notice given ., .. 
_roo 

~I!I.IAIIIOUII PIIOWIIONt. Tho foIlcwlng _UII provloIOno a",« part of lI1it Doed of Trust 
_ ThIs Doed of Tru.~ togo_ with any Rolaled Doc...,..,.., oonallM.. tho _ \I1derslllndlng and 
.~ ot 1118 partieo .. 10 the mafbi.. sot Ior1h '" IhI6 Doed of TruoL No _lion 01 Of ._10 .... Deed 01 
Truotslloll oa ett_ ...1... given in wnting and signed by 1I1e party or partiot souglll to be CIlIIrged or bound by tho 
atteratOl Df 811'Bldmant. 

Ann.... """""", H th. proporty I. UIIed for _ .. oIher IhIIn Grantor'. r-.ea. Grantor """. fumish 10 Lender, 
..,.,. _~ a _ 018_ of no! operating _ ,ooolVed fr<>m !he P-'Y during GrotrIO~s prevIOUS fl8ca1 
year '" euoh form and _ .. Lando< ohall raou." 'Not oper«tiro;I i'lcoma" shall ,.." oJ CMh recelpil from 1110 
Pn:>pony _ AI caah 0JCIl'IIld...... mado '" """""""'" wltl1tho _.Iion of "'" P-'Y. 
Copt"" H....'ngo. CapOcn hMcIIngIln!llls Dead ot Trust ..elor __ t>JI1lO8OII orIy and ... not II> Ile uaad to 
il1erprot .. doflll8 !he provIolona of Ills Doed of Trusl 
Mor"",. 1l1on>ohaIi txt no merger of the Inl_ or ..1818 cr_ by thIS Deed of T,UII! with any 0I10r ",,,,, ..Ior ..tate 
WI 1118 proporty aiIII1\' ttne hold by or lor tho _ of Lender In any _11)', wltl10ut 1118 _ """""'" of ~. 

ao..."ing ....... TIl'" Deed of Truot will be eo-nlCl by -.. IIW ~ to ~ Ind, 101l\e _ not

I'AIII11PIad by '-'IIIW, 11M _ of 111. _ of Wllllhl __,..;1111 to u. con_ of ..... proVllIOno. 
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ThIo'- .,Truat hU _ ~br~ In "'0 _0I_1ngton. 

Choice 01 Val.... H""'" i•• 1....uIt, G..- agr_ upon L.o.-'a request to .!DnI1 to ... ju_of 1tle coons of 

Wha-.. County, _ 01 WUhlngtlln, 

No _ by"-, '-"'- ahall not bo __ to have waived atI'/ lights .....r 1111& Oeod 01 T""" ........uch 
waiver iI cjV8I'Iln _g and """"" by ,-",-, No doily or cmlaaloo on ... Put 01 '-"'- In _log any ri!t<I shall_Ie .... waiver 01 a""" rtght or any other r1ghl Awaiver by '-"'- 01 a pmvtaicn of iI1i1 Oeod of TM! _ no«
PftIludice rr constIM8 • waiver 01 L........ rtght _10__compliance wilh 11\81 provision or atI'/ _ 

prtMoicn of IIliI Oeod of TM!. No prtor waiver by ,-",-, oor ony """'"" of dealing _ L_ and G"""",",.haII
""""tIMe a _ 01 any oIl.onde<'a .y.;a or 01 any 01 Gran1rr'a obIlgoIIcna II 10 any Muro _, Whonov... 
111& ""n,,,,nt 01 L-.dtr i8 requlnld ..-Ihil Oeod 01 Truoi, ... granting 01 ....h coooent by IAndor In 8t1)' InIlance ahall 
""' ......__ng oanaant 10 oubHquonllnolanceo whOl9 auoll_ i8 roq<ired and In all ...OS. 'IIC~ ~ 
may be granted or w_ n111& _ diocretJon 0I1.ooder. 

_Illy, "a court 01 COtTlpelBnt J- 'inda any provis"'" 01 IhIo Deod 01 Trua' to be ftlegal, Invalid, or 
u_b/jI .. 10 any .""..,.._. 11\81 finding _ not Il1OO 111& offending provsioo 1IegoI, invalid, ar 
u_.. to ony _ clrc.....l8r1co, "f"alble,,,, oIfondIng "",,,,"Ion ahaJl be __ad .--80 that h 
bec:Omos legal, valid __., modllltd, ~ shan be ....._,,111& -.sIng """"""",..,,not be .. Il0l_ 
frm111110 Ootd 01 Trual Uri... _ required by _.11>0 1IegoI~. _!!Y, ar _billy of any provIaioo 01 
II1iI Ootd 01 Trust &1\111 not _'1I1&1egoIi1y, .alidily oronftorc_1Iy 0101"1\' """" provi&ionollllil Oeod clTruat, 

1_ond AnI.,... SuIljoct to any limltafions ""'!ad .. 1111& Oeod 01 TM' an !Janotar 01 GrlIntDfs _ ...,. thIo 
Oeod 01 Trua! """II be _ng upon and In"", 10 "'. _ of ... pIII1lot!. "'air 8wct18/1OfO and asaignll, """"""""" of
tho Property becomes _ In 8 __tIlan Granter, L.oOOer. _ noIIoo 10 Grantor, may deal _ Grantor'• 
....,...... ..1Ih _once 10 ",Ia Deod of Trust _ 11>0 ,__• by ..ay 01 _ or """"'""'" _III 
roIaasIng Grantor !!un'" OOIIgafions 0I1I1iI Daod of Truot or IiobIIIy under ... Indo_., 
limo I. of IlMt _ Tirlo i8 01 ......."""" In ... pot1ormance of 1hi8 Deed of TrusL 

WIll.. Jury. Aft portltllo 11111 Ootd at Trulll '*""'Y..ivlllMt rlghllo ..y lury 11111 In lin, oetlon, ~ng. or_n_broutIM by lIlY porty lpolnot any 0_ porty. 

_ of ___pilon. Gra_ Iwaby ,_.. and ..aMoe III rlghta and _ of .... I'orMOtead 


••emption .... 01 ... S1ato 01 Wuhlnglon .. '" oIllnd1b_ sacurad by ",I. Deed 01 Trust. 

DEf'fNmONS. Tho ~ capbl_ worda and lOnna _ hove .... toIIowing maanlngs wh"" used .. 11110 Deed 01 TrUll!. 
Un"" opoclflcally I1aIed 10 ... contrary, all 1_10 _ ~ shall """'" ........,.. "1awfI.j mcnoy 01 tho unhed 

_ of __ WOI$ _ IOrm8 UII<Id In 111& oIngtHtllhllllncl_ tho plurai, and iI10 pI"r" lhalIlnot_ ... singular, a • 
.... cant."" may require. WOlds _ tormo not "",erwi.., doIInad .. 1111& Deed 01 Trualllhlll havo ... moo"1ngo """OOted '" 
."'" tenna ...... UnHorm C<mnerclal Code: 

--.y. _ ~ "Bo>neI<:larf moons Harizon Bank, _113._ and ...Igr•. 


_. Tho ~ "So,,_ """"" Lako Hila DeveIcpnent OMolon 1, LLC and Indudeo all co-eI!JlO.. and
0(>0_ oilJ1lng .... Nolo and 011 iI1slr 0""""""",, and a..igna, 

.-01 Trull. Tho _ "Oeed of Trust' """,n 1111. Deed 01 Trull among (lra_. L...... and TruatBoI, and Incfudeo 
_ l_tIon aIIaasigrmlmt and -.my inter881 provl.""'. relating to ... Po""""" Property and Ronll. 

DoIIuI\. Tho word "DafaUt· rnoono ... Oetaulf 881_ n Ihlo Ootd 01 Trust In tho loctioo tlIIad 'OOIoull", 
_ 01 DoIIuIl. Tho _ ·f..... 01 Defau~ .-n any 01 .... _ 0' delalM 881 torII1 .. "'" Deed of TflJlI ., ... 
events of _uIf _ of IhIa Deed 01 TI\IOI, 

Qrontor. The word "QranIOr" ....n. Lake Hills DevoIopn\on' OM."'" 1, LLC. 

Gu_, Tho word "G..llln1D<" __ any ~r. surely, or aceonvnoda1!on party 01 ony or all of 1M
-._!y. _ word .Guaranty' nw.n..... guaranty lram Guarantot to Landor, including _lit Umlilltion a guaranty of
all or part of 111& _, 

Irnpr_ Tho wort! 'inl>"""""""" nw... all misting and futuro improv~. buildings. atruc1u""', mollie 
I'orMO _ad en iI10 Real Property, flcfllli.., addlllonl, replacemonls and oIher conllnlction on ,,,. Real Property.1_ Tho word ·Ind-.· _ and .._moans all principal, lnfBr..t, end othoramounto, poVallie 
under ... Nate '" Relalad Oooumonta. togothor _ all r_. of, -..Ione 01, mod __ 01. coni_lions 01 
and au~ lor "'" NoIB or RoiIled Ilo<:ume<'rts _ any amoun1a ~ '" _ by L.oOOer '" diocNrgo
G_s aIlIIQIItlano Of __... nourrad by Tru.... '" Land... to e_ Granto<'. obfIgotiOn. undor ttlia Deed of 
Tr""~ togoiI1Or _1nIe"""on8llCh ......... s.provldedlnl!lla Deed of Trust. 

..-, Tho word 'Londer' ......,. Horizon BlInk, Ha .""""""" and ."Igns.

H_ Tho word 'Nofa' __ ... prarnlaaoryncte d.ted May 17. f/!YJ7.ln the origInal principal amount 01 

$9.900.000.00 from G....,.,. to L.oOOer, .ogoII1eI wllh aJt ""'....1. 01, """,""lone of, trWJdIfIcatklna 01. _Ings of, 

~ of, and subatIMIono fOr ... prornlaoO<y nota ar ag_, NOTICE TO GIIAHI'OA: THE NOTE 

CONTAIIIII A VAIlIAIILE INTEREST AA1'1!. 

_ .., Pn>perIy. Tho _ '_ Property" ~ IIIf squlpmen~ ""......, _ other articl.. 01 personal pr<l!le<Iy 

...... f!I! _fill< _ by Gran"". and now or ho"",fIII< _ '" afflIocIlO 1M Real Property; togoI!lo< with all 
"""...Ione, pans, and IIddItlano 10, all rapIIIcamiInII 01, and an a_utIona tor. any 01 a""" ~ and IogaI!)e< wllh 
all_ and pmI!Io"""" and procaod. (including _Iim_.. lnau....,. """'_ and ,oIunda 01 """"""") 
!!un any ..1. ar"""" di8poa11ioo of 11>0 Property. 

Pn>perIy. Tho -a "Properly' means ~ tho Real Property and .... Pen!on8I Property 

_ fIrOpIrty. The words 'ROllI Proper1y" """'" ... """ _rty, _ .. and rig",", •• Iv""or _In this Daod 
oITruot. 
FtolMad Doc::uf'nMta. The won:ia MAeiatad DoeurnantII' mean all promiHory t'IC:&a, crd B~I loan B~tB. 
go,IIIIIt11Ioo, _uriIy agr_. 1Tl<lft(IOgoo, _ 01 1ru1l1, II8CUriIy _. coil_a! morIgogot, _ all oIhor 
inotnmonta, __ and documotl", -... ...... ar In """"ectIon willi 11>0ho_ .'.'ng. .."""'ad 
IndeCltadn...; provided. that tho __Iindemn~ agreemanta Ira not 'Related Ooou""""'" anti a... not 880urad 
by th. Oeod of Trust. 
Aenia. The word "'Rents'" meana all prtIHf1t aoo future rents, rwenuH. income, ia5001. royaItiGa, pmfb) ltd other __!!un'" Property, 

Tru"... The word 'TM'''" .,..,.". W..twatd Fjoanciol Setviceo Corporation, ,....,.. mailing add.... Ia 1500 Cornwall 
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A""""., BoIIIn(;wn, WA 98225 and any .ubstIM. Of """",,,",or tr""""" .. 
GRAN'IOR ACKHOWLEDGES HAYING READ ALL ntE PROVISIONS OF ntiS OEED OF TIIUST. AND GRAH'I'OR 
AGREES TO ITS lENa. 

ORAN'IOR: 

LIMITED LIABILITY COMPANY ACKNOWLEDGMENT 

STA'lEOF 

coumvO:~ )SS~ ) 

I, 'II' .......... EQUEST FOR FULL RECONVEYANCE 

"'I••\W..\~"'I ......To; ==~ ..___ Trustee 


Tho und8r'oIIJlod is hllogoI ....... ora _ 01 011-' lecured Ily "'" DeM! 01 Trust You are h",aIly requ..ted, 

upon pa\'fNllll at all I"'" owing 10 YOU. to r_V INIIhouI wananIy, to ... __ad _ .... rig!11, !lIIo and 
1_,_hoId Ily you undof ... 1Jeo<I of Trust 
DoOr. _cltlry: ________ 

By: ________ 

Itt: 

APPENDIX A . 9 



EXHIBIT "A" 

PAACELA: 

A PARCEL OF lAND srruATED PARTLY IN THE NORTHWEST QUARTER OF SECl10N 12 AND 
PARTLY IN THE I'lORTHEAST QUARTER OF SECl10N 11, ALL IN TOWNSHIP 27 NOR11i, RANGE 
22, E.W.M., CHELAN COUNTY, WASHINGTON, MORE PARTIaJLARLY OESCRIBEDAS FOLLOWS: 

BEGINNING AT 11iE SECl10N CORNER COMMON TO SECTIONS I, 2, 11 AND 12 AND RUNNING 
THENCE NORTH 89°3S' WEST ALONG THE NORTH BOUNDARY OF SECl10N 11 FOR 2632.27 
FEET TO THE NORTH QUARTER CORNER OF SAID SECTION 11; THENCE SOUTH 00026'50" 
EAST FOR 1395.93 FEET TO ASTONE MARKING THE NORTH SIXTEENTH CORNER OF SAID 
SECTION 11; 11iENCE NORTH 86°38'30' EAST ALONG THE SOUTH BOUNDARY OF THE 
NORTHWEST QUARTER OF THE NOR11iEAST QUARTER OF SAID SECTION 11 FOR 807.34 FEET: 
THENCE SOUTH 80034'45' EAST FOR 263.54 FEET; THENCE SOUTH 69000'10" EAST FOR 258.00 
FEET; 11iENCE SOUTH 6ooS4'Hl" EAST FOR 209.00 FEET TO A WEST ANGUE POINT OF TRACT 
"S" OF 11iE PLAT OF FIRST AODmON TO GAUKROGER SUBDIVISION; THENCE NOR11i 
3s020'37' EAST FOR 159,67 FEET TO 11iE NORTHWEST CORNER OF SAID PLAT; THENCE 
NORTH 51°39'23" WEST FOR 640.24 FEET; 11iENCE NORTH 38"20'37" EAST FOR 189.78 FEET; 
THENCE SOUTH 51°39'23' EAST FOR 17S.OO FEET; THENCE NORTH 5s010'52' EAST FOR 126.43 
FEET; THENCE NORTH 25°26'52' EAST FOR 127.56; THENCE SOUTH 780 24'38" EAST FOR 
493.29 FEET; THENCE SOUTH 16039'53" EAST FOR 282.69 FEET; THENCE SOUTH 41°31'53' 
EAST FOR 205.99 FEET; THENCE NORTH 230 35'37' EAST FOR 167.42 FEET; THENCE NORTH 
25040'52' EAST FOR 353.34 FEET; THENCE SOUTH 49042'08' EAST FOR 1324.27 FEET; THENCE 
SOUTH 40017'52' WEST FOR 75.00 FEET; THENCE SOUTH 37°36'38' EAST FOR 216.00 FEET; 
THENCE SOUTH 32014'08' EAST FOR 181.41 FEET; THENCE NORTH 31°12'00' EAST FOR 206.69 
FEET; THENCE SOUTH 89034'30" EAST FOR 1378.23 FEET; THENCE NORTH 5003'30' EAST FOR 
75.25 FEET; THENCE SOUTH 89°34'30" EAST FOR 108.97 FEET; THENCE SOUTH 30030'33" 
EAST FOR 87.44 FEET; THENCE SOUTH S9034'30" EAST FOR 48.77 FEET TO A POINT ON THE 
EAST BOUNDARY OF SAID NORTHWEST QUARTER OF SECllON 12; THENCE NORTH 00°30'45" 
WEST ALONG SAID EAST BOUNDARY FOR A DISTANCE OF 1900.00 FEET TO THE NORTH • 
QUARTER CORNER OF SAID SECTION 12; THENCE NORTH 88°53'15" WEST ALONG THE NORTH 
BOUNDARY OF SAID NORTHWEST QUARTER FOR 2673.23 FEET TO THE SECllON CORNER 
COMMON TO SAID SECllONS 11 AND 12 BEING THE ORIGINAL POINT OF BEGINNING, 

EXCEPT THEREFROM A PARCEL OF LAND IN THE NORTHEAST QUARTER OF THE NORTHEAST 

QUARTER OF SECl10N 11, TOWNSHIP2? NORTH, RANGE 22 EAST, W.M., CITY OF CHELAN, 
CHELAN COUNTY, WASHINGTON, MORE PARTICULARLY DESCRIBED AS FOLLOWS: 

BEGINNING AT THE NORTHWEST CORNER OF LOT 77, PLAT OF Gall' COURSE TERRACE 3RD 
AODmON ACCORDING TO THE PLAT THEREOF, RECORDED IN VOLUME 17 OF PLA'TS, PAGES 
61 AND 62, RECORDS Of THE QiELAN COUNTY AUDITOR, THENCE SOUTH 53048'15" EAST 
ALONG THE NORTHERLY UNE OF SAID LOT 77 FOR A DISTANCE OF 340.22 FEET TO THE 
NORTHEAST CORNER OF SAID LOT 77; THENCE NORTH 00037'08' EAST FOR 26.62 FEET; 
THENCE NORTH 57°25'27' WEST FOR 324.94 FEET; THENCE SOUTH 57024'53' WEST FOR 1.21 
FEET TO THE POINT OF BEGINNING. 

EXCEPT THEREFROM 11iOSE PORTIONS (RESERVOIR SITE AND 60 FOOT ROAD) AS DESCRIBED 
IN AND CONVEYED TO THE CITY OF CHElAN BY DEED RECORDED JULY 14, 1977, UNDER 
AUDITOR'S flUE NO. 775081. 

ALSO EXCEPT THE PlAT OF GOll' COURSE TERRACE, CHELAN COUNTY, WASHINGTON, 
ACCORDING TO THE PLAT THEREOF RECORDED IN VOLUME 12 OF PLA'TS, PAGE 52 AND 53. 

ALSO EXCEPT THE PLAT OF GOLF COURSE TERRACE SECOND ADomON, CHElAN COUNTY, 
WASHINGTON; ACCORDING TO THE PLAT THeREOF RECORDED IN VOLUME 14 OF PLATS, PAGE 
43 AND 44. 

ALSO EXCEPT THE PLAT OF GOLF COURSE TERRACE THIRD ADDmON, QiELAN COUNTY, 
WASHINGTON, ACCORDING TO THE PLAT 11iEREOF RECORDED IN VOLUME 17 OF PLA'TS. PAGE 
61 AND 62. 

ALSO EXCEPT ALL OF TRACTS 'A' AND '8" PLAT OF FIRST AODmON TO GAUKROGER 
SUBDlVlSION, O1ELAN COUNTY, WASHINGTON, ACCORDING TO 11iE PLAT THEREOF. 
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PARCEL B: 

THE NORTHWEST QUARTER OF THE NORTHEAST QUARTER OF SECTION 12, TOWNSHIP 27 
NORTH, RANGE 22, E.W.M., CHELAN COUN1Y, WASHINGTON. 

EXCEPT THEREFROM THAT PORTION LYlNG EAST Of THE RIGHT OF WAY OF UNION VALLEY 
ROAD AS DISClOSEO BY AUDITOR'S FILE NO. 8403120035. 

ALSO EXCEPT RIGHT OF WAY OF UNION VALLEY ROAD, AS DESCRIBED BY AUDITOR'S FlLE NO. 
8403120035. 

EXCEPT FROM PARCELS A AND B ABOVE, THAT PORTION THEREOF DESCRIBED AS FOLLOWS: 

COMMENCING AT THE AFOREMENTIONED NORTHEAST CORNER OF SECTION 11, FROM WHICH 
THE NORTH QUARTER OF SAID SECTION 11 BEARS SOUTH 89058'24" WEST 2634.69 FEET; 
THENCE SOUTH 120 19'37" WEST 903.33 FEET TO AN ANGLE POINT ON THE SOIIrHERLY 
BOUNDARY AND THE TRUE POINT OF BEGINNING; THENCE ALONG SAID SOUTHERLY AND 
WESTERLY BOUNDARY THE FOLLOWING COURSES: 

SOUTH 25°18'29" WEST 352.82 FEET; 

SOUTH 23019'20' WEST 167.40 FEET; 

NORTH 41049'37" WEST 205.96 FEET; 

NORTH 17001'53' WEST 282.57 FEET; 

NORTH 780 43'48" WEST 493.11 FEET; 

NORTH 00000'13" WEST 38.08 FEET; 


THENCE LEAVING SAID BOUNDARY SOUTH 730 51'53" EAST 20.90 FEET TO A 580.00 FOOT 
RADIUS CURVE TO THE UEFT; THENCE ALONG SAID CURVE 113.95 FEET; THENCE SOUTH 
85007'16' EAST 246.60 FEET TO A !O5.00 FOOT RADIUS CURVE TO THE LEfT; THENCE ALONG 
SAID CURVE 130.87 FEET TO A 25.00 FOOT RADIUS CURVE TO THE RIGHT; THENCE ALONG 

SAID CURVE 29.40 FEET; THENCE SOUTH 89002'38" EAST 77.26 FEET TO A 225.00 FOOT 
RADIUS CURVE TO THE LEFT; THENCE ALONG SAID CURVE 53.36 FEET; THENCE NORTH 
77022'05" EAST 308.46 FEET TO A 100,00 FOOT RADIUS CURVE TO THE RIGHT; THENCE 
ALONG SAID CURVE 59.64 FEET; THENCE LEAVING SAID CURVE, FROM WHICH THE RADIUS 
POINT BEARS SOUTH 21032'18" WEST NORTH 22021'52" EAST 197.38 FEET TO THE POINT OF 
BEGINNING. 

ALSO EXCEPT FROM PARCELS A AND B, THAT PORTION THEREOF LYlNG EASTERLY OF A UNE 
DESCRIBED AS FOLLOWS: 

COMMENCING AT THE AFOREMENTIONED NORTHEAST CORNER OF SECTION 11, FROM WHICH 
THE NORTH QUARTER OF SAID SECTION 11 BEARS SOUTH B9058'24' WEST 2634.69 FEET; 
THENCE SOUTH 89020'52" EAST, ALONG THE NORTH UNE OF SEc.TlON 12, 281,47 FEET TO 
THE TRUE POINT OF BEGINNING OF SAID UNE; 

THENCE SOUTH 00018'31' WEST, 193.94 FEET; 

THENCE SOUTH 45032'32' EAST, 1167.66 FEET; 

THENCE SOUTH 33006'49" EAST, 182.SO FEET; 

THENCE SOUTH 18°13'32' EAST, 125.62 FEET; 

THENCE SOUTH 66003'53" WEST, 413.91 FEET; 

THENCE SOUTH 17025'38' WEST, 243.61 FEET TO AN ANGLE POINT ON THE SOUTHeRLY UNE 

OF THE AFOREMENTIONED PARCEL A AND THE SOUTHERLY TERMINUS OF SAID UNE. 


PARCELC: 

A PARCEL OF LAND SITUATED PARTlY IN THE NORTHWEST QUARTER OF SECllON 12 AND 
PARTlY IN THE NORTHEAST QUARTER OF SECTION 11, ALL IN TOWNSHIP 27 NORTH, RANGE 
22, E.W.M., CHELAN COUNTY, WASHINGTON, MORE PARTICULARLY DESCRIBED AS FOLLOWS: 

THE NORTHWEST QUARTER OF THE NORTHEAST QUARTER OF SECTION 12, TOWNSHIP 27 
NORTH, RANGE 22, E.W.M., CHELAN COUNTY. WASHINGTON_ 

EXCEPT THEREFROM THAT PORTION LYTNGEAST OF THE RIGHT OF WAY OF UNION VALlEY 
ROAD AS DISCLOSED BY AUOITOR'S FIlE NO. 8403120035. 

ALSO EXCEPT RIGHT OF WAY OF UNION VALLEY ROAD, AS DESCRIBED BY AUDITOR'S FILE NO. 
8403120035. 
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TOGETHER WITH TliE FOLLOWING: 

COMMENONG AT TliE AFOREMENTIONED NORTliEAST CORNER OF SEC110N 11, FROM WHICH 
TliE NORTli QUARTER OF SAID SECTION 11 BEARS SOUTli 89"58'24' WEST 2634.69 FEET; 
TliENCE SOUTli 12°19'37" WEST 903.33 FEET TO AN ANGLf POINT ON TliE SOUTliERLY 
BOUNDARY AND TliE TRUE POINT OF BEGINNING; TliENCE ALONG SAID SOUTliERLY AND 
WESTERLY BOUNDARY TliE FOLLOWING COURSES: 

SOUTli 25°18'29" WEST 352.82 FEET; 

SOUTli 23°19'20" WEST 167.40 FEET; 

NORTli 41°49'37" WEST 205.96 FEET; 

NORTli 17"01'53" WEST 282.57 FEET; 

NORTli 78°43'48' WEST 493.11 FEET; 

NORTli 00000'13" WEST 38.08 FEET; 


TliENCE LEAVING SAlD BOUNDARY SOIJTH 730S1'53" EAST 20.90 FEET TO A580.00 FOOT 
RADIUS CURVE TO TliE LfFT; THENCE ALONG SAID CURve 113.95 FEET; TliENCE SOUTli 
85"07'16" EAST 246.60 FEET TO A 105.00 FOOT RADIUS CURVE TO TliE LEFT; TliENCE ALONG 
SAID CURVE 130.87 FEET TO A 25.00 FOOT RADIUS CURVE TO TliE RIGHT; TliENCE AlONG 
SAID CURVE 29.40 FEET; THENCE SOUTli 890()2'38' EAST 77.26 FEET TO A 225.00 FOOT 
RADIUS CURVE TO TliE LEFT; TliENCE AlONG SAlD CURVE 53.36 FEET; TliENCE NORTli 

77°22'05" EAST 308.46 FEET TO A 100.00 FOOT RADIUS CURVE TO TliE RIGHT; TliENCE 
ALONG SAID CURVE 59.64 FEET; TliENCE LEAVING SAID CURVE, FROM WHlot TliE RADIUS 
POINT BEARS SOUTli 21°32'18~ WEST NORTli 22021'52' EAST 197.38 FEET TO TliE POINT OF 
BEGINNING. 


ALSO TOGETHER WITH TliE FOLLOWING: 


COMMENONG AT TliE AFOREMENTIONED NORTliEAST CORNER OF SECTION 11, FROM WHICH 

TliE NORTli QUARTER OF SAID SECTION 11 BEARS SOUTli 89"58'24" WEST 2634.69 FEET; 

TliENCE SOUTli 89°20'52' EAST, ALONG TliE NORTli UNE OF seCTION 12, 281.47 FEET TO 

TliE TRUE POINT OF BEGINNING OF SAID UNE; 


TliENCE SOUTli 00"18'31" WEST, 193.94 FEET; 

TliENCE SOUTli 45032'32" EAST, 1167.66 FEET; 

TliENCE SOUTli 33006'49" EAST, 182.50 FEET; 

TliENCE SOUTli 18°13'32' EAST, 125.62 FEET; 

TliENCE SOUTli 66°03'53" WEST, 413.91 FEET; 

TliENCE SOUTli 17°25'38" WEST, 243.61 FEET TO AN ANGLf POINT ON TliE SOUTliERLY UNE 

OF TliE AFOREMENTIONED PARCEL AAND TliE SOUTliERLY TERMINUS OF SAID UNE. 


EXCEPT TliEREFROM APARCEL OF LAND IN TliE NORTliEAST QUARTER OF TliE NORTliEAST 

QUARTER OF SECTION 11, TOWNSHIP 27 NORTli, RANGE 22 EAST, W.M., OTY OF CHELAN, 

CHELAN COUNTY, WASHINGTON, MORE PARTICULARLY DESCRIBED AS FOLLOWS: 


BEGINNING AT TliE NORTHWEST CORNER OF LOT 77, PLAT OF GOLF COURSE TERRACE 3RD 

ADDmON ACCORDING TO TliE PLAT THEREOF, RECORDED IN VOLUME 17 OF PLATS, PAGES 

61 AND 62, RECORDS OF TliE CHELAN COUNTY AUDITOR, THENCE SOUTli 53048' IS" EAST 

ALONG TliE NORTliERLY UNE OF SAlD LOT 77 FOR A DISTANCE OF 340.22 FEET TO TliE 

NORTliEAST CORNER OF SAID LOT 77; TliENCE NORTli 00°37'08" EAST FOR 26.62 FEET; 

TliENCE NORTli 57025'27' WEST FOR 324.94 FEET; TliENCE SOUTli 57024'53' WEST FOR 1.21 

FEET TO TliE POINT OF BEGINNING. 


EXCEPT TliEREFROM TliOSE PORTIONS (RESERVOIR SITE AND 60 FOOT ROAD) AS DESCRIBED 

IN AND CONVEYED TO THE OTY OF CHELAN BY DEED RECORDED JULY 14, 1977, UNDER 

AUDITOR'S FILE NO. 775081. 


ALSO EXCEPTTliE PLAT OF GOLF COURSE TERRACE, CHELAN COUNTY, WASHINGTON, 

ACCORDING TO TliE PLAT TliEREOF RECORDED IN VOLUME 12 OF PLATS, PAGE 52 AND 53. 


AlSO EXCEPT TliE PLAT OF GOLF COURSE TERRACE SECOND ADDmON, CHELAN COUNTY, 

WASHINGTON, ACCORDING TO TliE PLAT TliEREDF RECORDED IN VOLUME 14 OF PLATS, PAGE 

43 AND 44. 


ALSO EXCEPT TliE PLAT OF GOLF COURSE TERRACE TliIRD ADDmON, otELAN COUNTY, 

WASHINGTON, ACCORDING TO TliE PLAT TliEREOF RECORDED IN VOLUME 17 OF PLATS, PAGE 

61 AND 62. 


ALSO EXCEPT ALL OF TRACTS 'A" AND "S" PLAT OF FIRST ADDmON TO GAUKROGER 

SUBDIVISION, CHELAN COUNTY, WASHINGTON, ACCORDING TO TliE PLAT TliEREOF. 
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Skip Moore, Auditor, Chelan County, WA. AFN # 2336864 Recorded 01/14/2011 at 
03:03 PM, D Page: 1 of 10, $71.00, FIRST AMERICAN TITLE - WENATCHEE 

Return Address: 

LPSL Corporate Services, Inc. 
Successor Trustee 
Attn: Gregory R. Fox 
1420 Fifth Avenue, Suite 4 J00 
Seattle, WA 98101-2338 

GRANTOR: 
GRANTEE: 

ABBREV. LEGAL DESCRIPTION: 

TAX PARCEL NUMBER(S): 
AFFECTED DOCUMENTS; 

150993 
REAL ESTATE EXr:::SE T",X 

EXEi.i~T 


Cheian County rrcil~urur 

David GrifiL:1S, CPA 


TRUSTEE'S DEED 

LPSL CORPORATE SERVICES, INC. 
WASHINGTON FEDERAL SAVINGS 
& LOAN ASSOCIATION 
PTN SEC 11 TWP 27N RGE 22E NE QTR & PTN 
SEC 12 TWP 27N RGE 22E NW QTR NE QTR. 
CHELAN COUNTY 
272211110100;272212200050;272212120000 
2256113 

The Grantor, LPSL Corporate Services, Inc., as Successor Trustee under that certain 
Construction Deed of Trust, as hereinafter particularly described, in consideration of the 
premises and payment recited below, hereby grants and conveys, without warranty, to 
Washington Federal Savings & Loan Association, as Grantee, that real property, situated in 
the County of Chelan, State of Washington, described as follows: 

See Exhibit A attached hereto. 

1. This conveyance is made pursuant to the powers, including the power of sale, 
conferred upon said Successor Trustee by that certain Construction Deed of Trust ("Deed of 
Trust") dated May 17. 2007 and recorded May 22, 2007 under Instrument No. 2256113, 
records of Chelan County, Washington. from Lake Hills Development Division I, LLC, a 
Washington limited liability company, as Grantor, to Westward Financial Services 
Corporation, as Trustee, to secure an obligation in favor of Horizon Bank as Beneficiary 
("Beneficiary"). The Deed of Trust and the obligation secured thereby were assigned to 
Washington Federal Savings & Loan Association ("Washington Federal") by the Federal 
Deposit Insurance Corporation ("FDIC") receivership of Horizon Bank, as memorialized by 
an Assignment of Deed of Trust dated May 11,2010 and recorded May 18,2010 under 
Instrument No. 2323450, records of Chelan County, Washington . 

114934.009815002951 I . I . 
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2. Said Deed of Trust was executed to secure, together with other undertaking, 
the payment of a promissory note in the original principal amount of $9,900,000, with interest 
thereon, according to the terms thereof, in favor of the Beneficiary of the Deed of Trust, and 
to secure any other sums of money which might become due and payable under the terms of 
said Deed of Trust. 

3. The described Deed of Trust provides that the real property conveyed therein 
is not used principally for agricultural or farming purposes. 

4. Default having occurred in the obligation secured andlor covenants of the 
Grantor, as set forth in the Notice of Trustee's Sale described below, which by the terms of 
the Deed of Trust makes operative the power to sell, the 30-day advance Notice of Default 
was transmitted to the Grantor, or its successor in interest, and a copy of said Notice was 
posted or served in accordance with law. 

5. The Beneficiary, being then the holder of the indebtedness secured by said 
Deed of Trust, delivered to said Successor Trustee a written request directing said Successor 
Trustee to sell the described premises. 

6. The default specified in the "Notice of Default" not having been cured, the 
Successor Trustee, in compliance with the terms of said Deed of Trust, executed, and on July 
20, 2010, recorded in the office of the Auditor of Chelan County, Washington, under 
Instrument No, 2326684, a "Notice ofTrustee's Sale" of said property. 

7. The Successor Trustee, in its aforesaid "Notice of Trustee's Sale," fixed the 
place of sale as the main entrance of the Chelan County Courthouse, 350 Orondo Street, 
Wenatchee, Washington, a public place, on the 22nd day ofOctober, 2010, at the hour of 10:00 
am" and in accordance with law caused copies of the statutory "Notice of Trustee's Sale" to 
be transmitted by mail to all persons entitled thereto and either posted or served prior to 90 
days before the sale; further, the Trustee caused a copy of said "Notice of Trustee's Sale" to 
be published once on September 22, 20 I 0, and once on October 13, 2010, in a legal 
newspaper in the county in which the property or any part thereof is situated; and further, 
included with this Notice, which was transmitted to or served upon the Grantor or its 
successor in interest, a "Notice of Foreclosure" in substantially the statutory form, to which 
copies of the Grantor's Note and Deed of Trust were attached. 

8. The Successor Trustee having continued the trustee's sale from October 22, 
2010 to November 19, 20 I 0 at the hour of 10:00 a.m., by calling the continuance and mailing 
a Notice of Continuance on October 22,2010, in accordance with applicable law. 

9. The Successor Trustee having continued the sale from November 19,2010 to 
December 17, 2010 at the hour of 10:00 a,m., by calling the continuance and mailing a Notice 
of Continuance on November 19,2010, in accordance with applicable law. 

114934JlO981S0029SI.1 -2­
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10. The Successor Trustee having continued the sale from December 17, 2010 to 
December 27, 2010 at the hour of 10:00 a.m., by calling the continuance and mailing a Notice 
of Continuance on December 20, 2010, in accordance with applicable law. 

11. The Successor Trustee having continued the sale from December 27, 2010 to 
January 7, 2011 at the hour of 10:00 a.m., by calling the continuance and mailing a Notice of 
Continuance on December 29, 20 10, in accordance with applicable law. 

12. During foreclosure, no action was pending on an obligation secured by said 
Deed of Trust. 

13. All legal requirements and all provisions of said Deed of Trust have been 
complied with, as to acts to be performed and notices to be given, as provided in Chapter 
61.24 RCW. 

14. The matured obligation secured by said Deed of Trust remaining unpaid on 
January 7, 20 II, the date of sale, which was not less than 190 days from the date of default in 
the obligation secured, the Successor Trustee then and there sold at public auction to said 
Grantee, the highest bidder therefore. the property hereinabove described for the sum of 
$1,863,000 in partial satisfaction of the obligation then secured by said Deed of Trust, 
together with fees, costs and expenses as provided by statute. 

DATED: January /J-,2011. 

LPSL Corporate Services, lnc. 
Successo 

Address: 
LPSL Corporate Services, Inc. 
1420 Fifth Avenue, Suite 4100 
Seattle, Washington 9810\·2338 
Phone: (206) 223·7000 
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STATE OF WASHINGTON ) 
) ss. 

COUNTY OF KING ) 

I certify that I know or have satisfactory evidence that Charles R. Ekberg is the person 
who appeared before me, and said person acknowledged that he signed this instrument, on 
oath stated that he is authorized to execute the instrument and acknowledged it as the Vice 
President of LPSL Corporate Services, Inc. to be 's free and voluntary act of such parties for 
the uses and purposes mentioned in this instrurn 

DATED: January 11, 2011. 

1I4934.0098/SOO29S 1.1 -4­
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EXHIBIT "A" 

LEGAL DESCRIPTION 


The land referred to in this deed is situated in the State of Washington. County of Chelan and 
is described by follows: 

PARCEL A (LAKE HILLS DEVELOPMENT PHASE I): 

A PARCEL OF LAND SITUATED PARTLY IN THE NORTHWEST QUARTER 
OF SECTION 12 AND PARTLY IN THE NORTHEAST QUARTER OF SECTION 
11, ALL IN TOWNSHIP 27 NORTH, RANGE 22, E.W.M., CHELAN COUNTY, 
WASHINGTON, MORE PARTICULARLY DESCRIBED AS FOLLOWS: 

BEGINNING AT THE SECTION CORNER COMMON TO SECTIONS 1,2, 11 
AND 12 AND RUNNING THENCE NORTH 89°38' WEST ALONG THE NORTH 
BOUNDARY OF SECTION 11 FOR 2632.27 FEET TO THE NORTH QUARTER 
CORNER OF SAID SECTION 11; 
THENCE SOUTH 00"26'50" EAST FOR 1395.93 FEET TO A STONE MARKING 
THE NORTH SIXTEENTH CORNER OF SAID SECTION 11; THENCE NORTH 
86°38'30" EAST ALONG THE SOUTH BOUNDARY OF THE NORTHWEST 
QUARTER OF THE NORTHEAST QUARTER OF SAID SECTION II FOR 
807.34 FEET; 
THENCE SOUTH 80°34'45" EAST FOR 263.54 FEET; 
THENCE SOUTH 69°00'10" EAST FOR 258.00 FEET; 
THENCE SOUTH 60°54'10" EAST FOR 209.00 FEET TO A WEST ANGLE 
POINT OF TRACT "B" OF THE PLAT OF FIRST ADDITION TO GAUKROGER 
SUBDIVISION; 
THENCE NORTH 38"20'37" EAST FOR 159.67 FEET TO THE NORTHWEST 
CORNER OF SAID PLAT; 
THENCE NORTH 51°39'23" WEST FOR 640.24 FEET; 
THENCE NORTH 38"20'37" EAST FOR 189.78 FEET; 
THENCE SOUTH 51 °39'23" EAST FOR 178.00 FEET; 
THENCE NORTH 58°10'52" EAST FOR 126.43 FEET; 
THENCE NORTH 25°26'52" EAST FOR 127.56 FEET; 
THENCE SOUTH 78°24'38" EAST FOR 493.29 FEET; 
THENCE SOUTH 16°39'53" EAST FOR 282.69 FEET; 
THENCE SOUTH 41°31 '53" EAST FOR 205.99 FEET; 
THENCE NORTH 23°36'37" EAST FOR 167.42 FEET; 
THENCE NORTH 25°40'52" EAST FOR 353.34 FEET; 
THENCE SOUTH 49°42'08" EAST FOR 1324.27 FEET; 
THENCE SOUTH 40°17'52" WEST FOR 75.00 FEET; 
THENCE SOUTH 37°36'38" EAST FOR 216.00 FEET; 
THENCE SOUTH 32°14'08" EAST FOR 181.41 FEET; 
THENCE NORTH 31°12'00" EAST FOR 206.69 FEET; 

114934.009815002951.1 - AI ­
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TIIENCE SOUTH 89°34'30" EAST FOR 1378.23 FEET; 

THENCE NORTH 5003'30" EAST FOR 75.25 FEET; 

THENCE SOUTH 89°34'30" EAST FOR 108.97 FEET; 

TIIENCE SOUTH 30030'33" EAST FOR 87.44 FEET; 

THENCE SOUTH 89°34'30" EAST FOR 48.77 FEET TO A POINT ON THE EAST 

BOUNDARY OF SAID NORTHWEST QUARTER OF SECTION 12; THENCE 

NORTH 00030'45" WEST ALONG SAID EAST BOUNDARY FOR A DISTANCE 

OF 1900.00 FEET TO THE NORTH QUARTER CORNER OF SAID SECTION 12; 

THENCE NORTH 88°53'15" WEST ALONG THE NORTH BOUNDARY OF 

SAID NORTHWEST QUARTER FOR 2673.23 FEET TO THE SECTION 

CORNER COMMON TO SAID SECTIONS 11 AND 12 BEING THE ORIGINAL 

POINT OF BEGINNING, 


EXCEPT TIIEREFROM A PARCEL OF LAND IN THE NORTHEAST QUARTER 

OF SECTION II, TOWNSHIP 27 NORTH, RANGE 22 EAST, W.M., CITY OF 

CHELAN, CHELAN COUNTY, WASHINGTON, MORE PARTICULARLY 

DESCRIBED AS FOLLOWS: 


BEGINNING AT THE NORTHWEST CORNER OF LOT 77, PLAT OF GOLF 

COURSE TERRACE 3RD ADDITION ACCORDING TO THE PLAT THEREOF, 

RECORDED IN VOLUME 17 OF PLATS, PAGES 61 AND 62, RECORDS OF 

THE CHELAN COUNTY AUDITOR, 

THENCE SOUTH 53°48' 15" EAST ALONG THE NORTHERLY LINE OF SAID 

LOT 77 FOR A DISTANCE OF 340.22 FEET TO THE NORTHEAST CORNER 

OF SAID LOT 77; 

THENCE NORTH 00°37'08" EAST FOR 26.62 FEET; 

THENCE NORTH 57OZ5'27" WEST FOR 324.94 FEET; 

TIIENCE SOUTH 57OZ4'S3" WEST FOR 1.21 FEET TO THE POINT OF 

BEGINNING. 


EXCEPT THEREFROM THOSE PORTIONS (RESERVorR SITE AND 60 FOOT 

ROAD) AS DESCRIBED IN AND CONVEYED TO THE CITY OF CHELAN BY 

DEED RECORDED JULY 14, 1977, UNDER AUDITOR'S FILE NO. 775081. 


ALSO EXCEPT THE PLAT OF GOLF COURSE TERRACE, CHELAN COUNTY, 

WASHINGTON, ACCORDING TO THE PLAT THEREOF RECORDED IN 

VOLUME 12 OF PLATS, PAGE 52 AND 53. 


ALSO EXCEPT THE PLAT OF GOLF COURSE TERRACE SECOND 

ADDITION, CHELAN COUNTY, WASHINGTON, ACCORDING TO THE PLAT 

THEREOF RECORDED IN VOLUME 14 OF PLATS, PAGE 43 AND 44 . 
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ALSO EXCEPT THE PLAT OF GOLF COURSE TERRACE THIRD ADDITION, 
CHELAN COUNTY, WASHINGTON, ACCORDING TO THE PLAT THEREOF 
RECORDED IN VOLUME 17 OF PLATS, PAGE 61 AND 62, 

ALSO EXCEPT ALL OF TRACTS "A" AND "B" PLAT OF FIRST ADDITION TO 
GAUKROGER SUBDIVISION, CHELAN COUNTY, WASHINGTON, 
ACCORDING TO THE PLAT THEREOF, 

ALSO EXCEPT THAT PORTION THEREOF DESCRIBED AS FOLLOWS 
(BIRDIE POINT PARCEL): 

COMMENCING AT THE AFOREMENTIONED NORTHEAST CORNER OF 
SECTION It, FROM WHICH THE NORTH QUARTER OF SAID SECTION II 
BEARS SOUTH 89°58'24" WEST 2634,69 FEET; 
THENCE SOUTH 12°19'37" WEST 903.33 FEET TO AN ANGLE POINT ON THE 
SOUTHERLY BOUNDARY AND THE TRUE POINT OF BEGINNING; THENCE 
ALONG SAID SOUTHERLY AND WESTERLY BOUNDARY THE 
FOLLOWING COURSES: 
SOUTH 25°18'29" WEST 352,82 FEET; 
SOUTH 23°19'20" WEST 167.40 FEET; 
NORTH 41°49'37" WEST 205,96 FEET; 
NORTH 17"01 '53" WEST 282,57 FEET; 
NORTH 78°43'48" WEST 493.11 FEET; 
NORTH 00"00'13" WEST 38.08 FEET; 
THENCE LEAVING SAID BOUNDARY SOUTH 73°51'53" EAST 20,90 FEET TO 
A 580.00 FOOT RADIUS CURVE TO THE LEFT; 
THENCE ALONG SAID CURVE 1l3.95 FEET; 
THENCE SOUTH 85°07'16" EAST 246,60 FEET TO A 105.00 FOOT RADIUS 
CURVE TO THE LEFT; 
THENCE ALONG SAID CURVE 130.87 FEET TO A 25.00 FOOT RADIUS 
CURVE TO THE RIGHT; 
THENCE ALONG SAID CURVE 29.40 FEET; 
THENCE SOUTH 89°02'38" EAST 77.26 FEET TO A 225.00 FOOT RADIUS 
CURVE TO THE LEFT; 
THENCE ALONG SAID CURVE 53.36 FEET; 
THENCE NORTH 77"22'05" EAST 308.46 FEET TO A 100.00 FOOT RADIUS 
CURVE TO THE RIGHT; 
THENCE ALONG SAID CURVE 59.64 FEET; 
THENCE LEAVING SAID CURVE, FROM WHICH THE RADIUS POINT 
BEARS SOUTH 21°32'18" WEST SOUTH 22"21 '52" WEST 197.38 FEET TO THE 
POINT OF BEGINNING. 

ALSO EXCEPT THAT PORTION THEREOF LYING EASTERLY OF A LINE 
DESCRIBED AS FOLLOWS: 

114934 0098150029S1,I - A3· 

APPENDIX B - 20 



AFN # 2336864 Page: 8 of 10 

COMMENCING AT THE AFOREMENTIONED NORTHEAST CORNER OF 

SECTION 11, FROM WHICH THE NORTH QUARTER OF SAID SECTION 11 

BEARS SOUTH 89°58'24" WEST 2634.69 FEET; 

THENCE SOUTH 89"20'52" EAST, ALONG THE NORTH LINE OF SECTION 12, 

281.47 FEET TO THE TRUE POINT OF BEGINNING OF SAID LINE; 

THENCE SOUTH 00°18'31" WEST, 193.94 FEET; 

THENCE SOUTH 45°32'32" EAST, 1167.66 FEET; 

THENCE SOUTH 33°06'49" EAST, 182.50 FEET; 

THENCE SOUTH 18°13'32" EAST, 125.62 FEET; 

THENCE SOUTH 66003'53" WEST, 413.91 FEET; 

THENCE SOUTH 17"25'38" WEST, 243.61 FEET TO AN ANGLE POINT ON 

THE SOUTHERLY LINE OF THE AFOREMENTIONED PARCEL A AND THE 

SOUTHERLY TERMINUS OF SAID LINE. 


PARCEL B (LAKE HILLS DEVELOPMENT PHASE II): 

THE NORTHWEST QUARTER OF THE NORTHEAST QUARTER OF SECTION 
12, TOWNSHIP 27 NORTH, RANGE 22, E.W.M., CHELAN COUNTY, 
WASHINGTON. 

EXCEPT THEREFROM THAT PORTION LYING EAST OF THE RIGHT OF 
WAY OF UNION VALLEY ROAD AS DISCLOSED BY AUDITOR'S FILE NO. 
8403120035. 

ALSO EXCEPT RIGHT OF WAY OF UNION VALLEY ROAD, AS DESCRIBED 
BY AUDITOR'S FILE NO. 8403120035. 

TOGETHER WITH A PARCEL OF LAND SITUATED PARTLY IN THE 
NORTHWEST QUARTER OF SECTION 12 AND PARTLY IN THE 
NORTHEAST QUARTER OF SECTION 11, ALL IN TOWNSHIP 27 NORTH, 
RANGE 22, E.W.M., CHELAN COUNTY, WASHINGTON, MORE 
PARTICULARLY DESCRIBED AS FOLLOWS: 

BEGINNING AT THE SECTION CORNER COMMON TO SECTIONS 1, 2, 11 
AND 12 AND RUNNING THENCE NORTH 89°38' WEST ALONG THE NORTH 
BOUNDARY OF SECTION 11 FOR 2632.27 FEET TO THE NORTH QUARTER 
CORNER OF SAID SECTION 11; 
THENCE SOUTH 00"26'50" EAST FOR 1395.93 FEET TO A STONE MARKING 
THE NORTH SIXTEENTH CORNER OF SAID SECTION II; THENCE NORTH 
86°38'30" EAST ALONG THE SOUTH BOUNDARY OF THE NORTHWEST 
QUARTER OF THE NORTHEAST QUARTER OF SAID SECTION II FOR 
807.34 FEET; 

THENCE SOUTH 80°34'45" EAST FOR 263.54 FEET; 
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THENCE SOUTH 69°00' 10" EAST FOR 258.00 FEET; 
THENCE SOUTH 60°54'10" EAST FOR 209.00 FEET TO A WEST ANGLE 
POINT OF TRACT "B" OF THE PLAT OF FIRST ADDITION TO GAUKROGER 
SUBDIVISION; 
THENCE NORTH 38°20'37" EAST FOR 159.67 FEET TO THE NORTHWEST 
CORNER OF SAID PLAT; 
THENCE NORTH 51 °39'23" WEST FOR 640.24 FEET; 
THENCE NORTH 38"20'37" EAST FOR 189.78 FEET; 
THENCE SOUTH 51 °39'23" EAST FOR 178.00 FEET; 
THENCE NORTH 58°10'52" EAST FOR 126.43 FEET; 
THENCE NORTH 25°26'52" EAST FOR 127.56; 
THENCE SOUTH 78°24'38" EAST FOR 493.29 FEET; 
THENCE SOUTH 16°39'53" EAST FOR 282.69 FEET; 
THENCE SOUTH 41°31 '53" EAST FOR 205.99 FEET; 
THENCE NORTH 23°36'37" EAST FOR 167.42 FEET; 
THENCE NORTH 25°40'52" EAST FOR 353.34 FEET; 
THENCE SOUTH 49°42'08" EAST FOR 1324.27 FEET; 
THENCE SOUTH 40°17'52" WEST FOR 75.00 FEET; 
THENCE SOUTH 37"36'38" EAST FOR 216.00 FEET; 
THENCE SOUTH 32°14'08" EAST FOR 181.41 FEET; 
THENCE NORTH 31 °12 '00" EAST FOR 206.69 FEET; 
THENCE SOUTH 89°34'30" EAST FOR 1378.23 FEET; 
THENCE NORTH 5°03'30" EAST FOR 75.25 FEET; 
THENCE SOUTH 89°34'30" EAST FOR 108.97 FEET; 
THENCE SOUTH 30°30'33" EAST FOR 87.44 FEET; 
THENCE SOUTH 89°34'30" EAST FOR 48.77 FEET TO A POINT ON THE EAST 
BOUNDARY OF SAID NORTHWEST QUARTER OF SECTION 12; THENCE 
NORTH 00°30'45" WEST ALONG SAID EAST BOUNDARY FOR A DISTANCE 
OF 1900.00 FEET TO THE NORTH QUARTER CORNER OF SAID SECTION 12; 
THENCE NORTH 88°53'15" WEST ALONG THE NORTH BOUNDARY OF 
SAID NORTHWEST QUARTER FOR 2673.23 FEET TO THE SECTION 
CORNER COMMON TO SAID SECTIONS 11 AND 12 BEING THE ORIGINAL 
POINT OF BEGINNING, 

EXCEPT THAT PORTION THEREOF LYING WESTERLY OF A LINE 
DESCRIBED AS FOLLOWS: 

COMMENCING AT THE AFOREMENTIONED NORTHEAST CORNER OF 

SECTION II, FROM WHICH THE NORTH QUARTER OF SAID SECTION 11 

BEARS SOUTH 89°58'24" WEST 2634.69 FEET; 

THENCE SOUTH 89°20'52" EAST, ALONG THE NORTH LINE OF SECTION 12, 

281.47 FEET TO THE TRUE POINT OF BEGINNING OF SAID LINE; 

THENCE SOUTH 00°18'31" WEST, 193.94 FEET; 

THENCE SOUTH 45°32'32" EAST, 1167.66 FEET; 
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THENCE SOUTH 33°06'49" EAST, 182.50 FEET; 

THENCE SOUTH 18°13 '32" EAST, 125.62 FEET; 

THENCE SOUTH 66°03'53" WEST, 413.91 FEET; 

THENCE SOUTH 17"25'38" WEST, 243.61 FEET TO AN ANGLE POINT ON 

THE SOUTHERLY LINE OF THE AFOREMENTIONED PARCEL A AND THE 

SOUTHERLY TERMINUS OF SAID LINE. 


PARCEL C (BIRDIE POINT PARCEL): 


A PARCEL OF LAND SITUATED IN THE NORTHEAST QUARTER OF 
SECTION II, ALL IN TOWNSHIP 27 NORTH, RANGE 22, E.W.M., CHELAN 
COUNTY, WASHINGTON, MORE PARTICULARLY DESCRIBED AS 
FOLLOWS: 

COMMENCING AT THE AFOREMENTIONED NORTHEAST CORNER OF 
SECTION II, FROM WHICH THE NORTH QUARTER OF SAID SECTION 11 
BEARS SOUTH 89°58'24" WEST 2634.69 FEET; 
THENCE SOUTH 12°19'37" WEST 903.33 FEET TO AN ANGLE POINT ON THE 
SOUTHERLY BOUNDARY AND THE TRUE POINT OF BEGINNING; THENCE 
ALONG SAID SOUTHERL Y AND WESTERL Y BOUNDARY THE 
FOLLOWING COURSES: 
SOUTH 25°18'29" WEST 352.82 FEET; 
SOUTH 23°19'20" WEST 167.40 FEET; 
NORTH 41°49'37" WEST 205.96 FEET; 
NORTH 17°01'53" WEST 282.57 FEET; 
NORTH 78°43'48" WEST 493.11 FEET; 
NORTH 00°00')3" WEST 38.08 FEET; 
THENCE LEAVING SAID BOUNDARY SOUTH 73°5 I '53" EAST 20.90 FEET TO 
A 580.00 FOOT RADIUS CURVE TO THE LEFT; 
THENCE ALONG SAID CURVE 113.95 FEET; 
THENCE SOUTH 85°07'16" EAST 246.60 FEET TO A 105.00 FOOT RADIUS 
CURVE TO THE LEFT; 
THENCE ALONG SAID CURVE 130.87 FEET TO A 25.00 FOOT RADIUS 
CURVE TO THE RIGHT; 
THENCE ALONG SAID CURVE 29.40 FEET; 
THENCE SOUTH 89"02'38" EAST 77.26 FEET TO A 225.00 FOOT RADIUS 
CURVE TO THE LEFT; 
THENCE ALONG SAID CURVE 53.36 FEET; 
THENCE NORTH 77"22'05" EAST 308.46 FEET TO A 100.00 FOOT RADIUS 
CURVE TO THE RIGHT; 
THENCE ALONG SAID CURVE 59.64 FEET; 
THENCE LEAVING SAID CURVE, FROM WHICH THE RADIUS POINT 
BEARS SOUTH 21 °32' 18" WEST SOUTH 22"21 '52" WEST 197.38 FEET TO THE 
POINT OF BEGINNING. 
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5/17/07 Horizon Deed ofTrust 

1114/2011 Trustee Deed 

Moved From (Double Strikethrough) 
EXHIBIT "A" Moved To (Double Underline) 

LEGAL DESCRIPTION 

The land referred to in this deed is situated in the State of Washington, County of Chelan and 
is described by follows: 

PARCEL Af (LAKE HILLS DEVELOPMENT PHASE I): 

A PARCEL OF LAND SITUATED PARTLY IN THE NORTHWEST QUARTER OF 
SECTION 12AND PARTLY IN THE NORTHEAST QUARTER OF SECTION 11, ALL IN 
TOWNSHIP 27 NORTH, RANGE 22, E.W.M., CHELAN COUNTY, WASHINGTON, MORE 
PARTICULARLY DESCRIBED AS FOLLOWS: 

BEGINNING AT THE SECTION CORNER COMMON TO SECTIONS 1,2, II AND 12 AND 
RUNNING THENCE NORTH 89£'::38' WEST ALONG THE NORTH BOUNDARY OF 
SECTION 11 FOR 2632.27 FEET TO THE NORTH QUARTER CORNER OF SAID 
SECTION 11; THeNCE SOUTH 00°26'50" eAST FOR 1395.93 FeeT TO /\ STONE 
MARKING THe NORTH SIXTEENTH CORNeR OF SAID SECTION 11; 

THENCE SOUTH 00°26'50" EAST FOR 1395.93 FEET TO A STONE MARKING 

THE NORTH SIXTEENTH CORNER OF SAID SECTION 11; THENCE NORTH 86£'::38'30" 
EAST ALONG THE SOUTH BOUNDARY OF THE NORTHWEST QUARTER OF THE 
NORTHEAST QUARTER OF SAID SECTION t I FOR 807.34 FEET; 

THENCE SOUTH 80°34'45" EAST FOR 263.54 FEET; 


THENCE SOUTH 69°00!+{}OO' 10" EAST FOR 258.00 FEET; 


THENCE SOUTH 60°Wl-054' 10" EAST FOR 209.00 FEET TO A WEST ANGLE POINT OF 

TRACT "B" OF THE PLAT OF FIRST ADDITION TO GAUKROGER SUBDIVISION; 


THENCE NORTH 38°20'37" EAST FOR 159.67 FEET TO THE NORTHWEST CORNER OF 

SAID PLAT; 


THENCE NORTH 51°39'23" WEST FOR 640.24 FEET; 


THENCE NORTH 38°20'37" EAST FOR 189.78 FEET; 


THENCE SOUTH 51 o~39' 23" EAST FOR 178.00 FEET; 


THENCE NORTH 58°10'52" EAST FOR 126.43 FEET; 


THENCE NORTH 25£'::26'52" EAST FOR 127.56;- FEET; 


THENCE SOUTH 78£'::24'38" EAST FOR 493.29 FEET; 
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THENCE SOUTH 15°39'5316°39'53" EAST FOR 282.69 FEET; 


THENCE SOUTH 41~o31 '53" EAST FOR 205.99 FEET; 


THENCE NORTH 23£~36'37" EAST FOR 167.42 FEET; 


THENCE NORTH 25°40'52" EAST FOR 353.34 FEET; 


THENCE SOUTH 49°42'08" EAST FOR 1324.27 FEET; 


THENCE SOUTH 40°17'52" WEST FOR 75.00 FEET; 


THENCE SOUTH 37£~36'38" EAST FOR 216.00 FEET; 


THENCE SOUTH7 32°14'08" EAST FOR 181.4] FEET; 


THENCE NORTH 31~0 12 '00" EAST FOR 206.69 FEET; 


THENCE SOUTH 89°34'30" EAST FOR 1378.23 FEET; 


THENCE NORTH 5°03'30" EAST FOR 75.25 FEET; 


THENCE SOUTH 89034'3089°34'30" EAST FOR 108.97 FEET; 


THENCE SOUTH 3Q£~30'33" EAST FOR 87.44 FEET; 


THENCE SOUTH 9°34'3089°34'30" EAST FOR 48.77 FEET TO A POINT ON THE EAST 

BOUNDARY OF SAID NORTHWEST QUARTER OF SECTION 12; 


THENCE NORTH 00°30'45" WEST ALONG SAID EAST BOUNDARY FOR A DISTANCE 

OF 1900.00 FEET TO THE NORTH QUARTER CORNER OF SAID SECTION 12; 


THENCE NORTH 88053'1588°53'15" WEST ALONG THE NORTH BOUNDARY OF SAID 

NORTHWEST QUARTER FOR 2673.23 FEET TO THE SECTION CORNER COMMON TO 

SAID SECTIONS 11 AND 12 BEING THE ORIGINAL POINT OF BEGINNING, 


EXCEPT THEREFROM A PARCEL OF LAND IN THE NORTHEAST QUARTER OF +J.H; 


NORTHEAST QUARTeR Of SECTION 11, TOWNSHIP 27 NORTH, RANGE 22 EAST, 

W.M., CITY OF CHELAN, CHELAN COUNTY, WASHINGTON, MORE PARTICULARLY 

DESCRIBED AS FOLLOWS: 


BEGINNING AT THE NORTHWEST CORNER OF LOT 77, PLAT OF GOLF COURSE 

TERRACE 3RD ADDITION ACCORDING TO THE PLAT THEREOF, RECORDED IN 

VOLUME 17 OF PLATS, PAGES 61 AND 62, RECORDS OF THE CHELAN COUNTY 

AUDITOR, 
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THENCE SOUTH 53°48'15" EAST ALONG THE NORTHERLY LINE OF SAID LOT 77 

FOR A DISTANCE OF 340.22 FEET TO THE NORTHEAST CORNER OF SAID LOT 77; 


THENCE NORTH 00037'0800°37'08" EAST FOR 26.62 FEET; 


THENCE NORTII 57025-2757°25'27" WEST FOR 324.94 FEET; 


THENCE SOUTH 57°24'53" WEST FOR 1.2] FEET TO THE POINT OF BEGINNING. 


EXCEPT THEREFROM THOSE PORTIONS (RESERVOIR SITE AND 60 FOOT ROAD) AS 

DESCRIBED IN AND CONVEYED TO THE CITY OF CHELAN BY DEED RECORDED 

JULY 14, ] 977, UNDER AUDITOR'S FILE NO. 775081. 


ALSO EXCEPT TIlE PLAT OF GOLF COURSE TERRACE, CHELAN COUNTY, 

WASHINGTON, ACCORDING TO THE PLAT THEREOF RECORDED IN VOLUME 12 OF 

PLATS, PAGE 52 AND 53. 


ALSO EXCEPT THE PLAT OF GOLF COURSE TERRACE SECOND ADDITION, CHELAN 

COUNTY, WASHINGTON, ACCORDING TO TIlE PLAT THEREOF RECORDED IN 

VOLUME 140F PLATS, PAGE 43 AND 44. 


ALSO EXCEPT TIlE PLAT OF GOLF COURSE TERRACE TIlIRD ADDITTONADDITTON, 

CHELAN COUNTY, WASHINGTON, ACCORDING TO TIlE PLAT THEREOF 

RECORDED IN VOLUME 17 OF PLATS, PAGE 6] AND 62. 


ALSO EXCEPT ALL OF TRACTS "A" AND "B" PLAT OF FIRST ADDITION TO 

GAUKROGER SUBDIVISION, CHELAN COUNTY, WASHINGTON, ACCORDING TO 

THE PLAT THEREOF. 


P1A..RCEL III 

THE NORTHWEST QUARTER OF THE NORTHEAST QUARTER OF SECTION 12, 

TOWNSHIP 27 NORTH, RANGE 22, E.\\'.M., CHELAN COUN1Y, WASHINGTON. 

EXCEPT THEREFROM THAT PORTION LYING E/\ST OF THE RIGHT OF WAY OF 

UNION V/\LLEY ROAD AS DISCLOSED BY AUDITOR'S FILE NO. 8403120035. 

ALSO EXCEPT RIGHT OF WAY OF UNION VALLEY ROAD, AS DESCRIBED BY 

AUDITOR'S FILE NO. 8403120035. 


EXCEPT FROM. PARCELS A AND B ABOVE, TIlA T PORTION THEREOF DESCRIBED 

AS FOLLOW&- (BIRDIE POINT PARCEL): 


COMMENCING AT THE AFOREMENTIONED NORTHEAST CORNER OF SECTION 11, 

FROM WHICH THE NORTII QUARTER OF SAID SECTION 11 BEARS SOUTH 89°58'24" 

WEST 2634.69 FEET; 


THENCE SOUTII 12° 19'37° 19'37" WEST 903.33 FEET TO AN ANGLE POINT ON TIlE 
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SOUTHERLY BOUNDARY AND :J:.H.hTHE TRUE POINT OF BEGINNING; THENCE 
ALONG SAID SOUTHERLY AND WESTERLY BOUNDARY THE 
FOLLOWING COURSES: 

SOUTH 25018'2925° 18'29" WEST 352.82 FEET; 


SOUTH 23019'2023°19'20" WEST 167.40 FEET; 


NORTH 41049'3741 °49'37" WEST 205.96 FEET; 

NORTH 17001'5317°01 '53" WEST 282.57 FEET; 


NORTH 78°43'48" WEST 493.11 FEET; 


NORTH 0()9.~00'13" WEST 38.08 FEET; 


THENCE LEAVING SAID BOUNDARY SOUTH 73°§.+!£.51 '53" EAST 20.90 FEET TO A 

580.00 FOOT RADIUS CURVE TO THE LEFT; 


THENCE ALONG SAID CURVE 113.95 FEET; 


THENCE SOUTH 85£G.+!.J..6°07' 16" EAST 246.60 FEET TO A 105.00 FOOT RADIUS 

CURVE TO THE LEFT; 

THENCE ALONG SAID CURVE 130.87 FEET TO A 25.00 FOOT RADIUS CURVE TO THE 

RIGHT; 


THENCE ALONG SAID CURVE 29.40 FEET; 


THENCE SOUTH 89£~02'38" EAST 77.26 FEET TO A 225.00 FOOT RADIUS CURVE TO 

THE LEFT; 


THENCE ALONG SAID CURVE 53.36 FEET; 


THENCE NORTH 77°22'05" EAST 308.46 FEET TO A I 00.00 FOOT RADIUS CURVE TO 

THE RIGHT; 


THENCE ALONG SAID CURVE 59.64 FEET; 


THENCE LEAVING SAID CURVE, FROM WHICH THE RADIUS POINT BEARS SOUTH 

21£~32'18" WEST NORTH 22021'52" EM;TSOUTH 22°21 '52" WEST 197.38 FEET TO THE 

POINT OF BEGINNING. 


ALSO EXCEPT FROM PARCELS A AND B, THAT PORTION THEREOF LYING 

EASTERLY OF A LINE DESCRIBED AS FOLLOWS: 
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COMMENCING AT THE AFOREMENTIONED NORTHEAST CORNER OF SECTION] ], 
FROM wmCH THE NORTH QUARTER OF SAID SECTION 1] BEARS SOUTH 89~58'24" 
WEST 2634.69 FEET; 

THENCE SOUTH 89020'5289°20'52" EAST, ALONG THE NORTH LINE OF SECTION ]2, 
28].47 FEET TO THE TRUE POINT OF BEGINNING OF SAID LINE; 

THENCE SOUTH 00°18'3]" WEST, 193.94 FEET; 

THENCE SOUTH 45°32'32" EAST, 1167.66 FEET; 

THENCE SOUTH 33006'4933°06'49" EAST, 182.50 FEET; 

THENCE SOUTH 18013'3218°13'32" EAST, ]25.62 FEET; 

THENCE SOUTH 66003'5366°03'53" WEST, 413.91 FEET; 

THENCE SOUTH 17025'3817°25'38" WEST, 243.61 FEET TO AN ANGLE POINT ON THE 
SOUTHERLY LINE OF THE AFOREMENTIONED PARCEL A AND THE SOUTHERLY 
TERMINUS OF SAID LINE. 

PARCELC: 

A PARCEL OF LAND SITUATED PARTLY IN THE NORTHWEST QUARTER OF 
SECTION 12 AND PARTLY IN THE NORTHEAST QUARTER OF SECTION I I, ALL IN 
TOWNSHIP 27 NORTH, RANGE 22, E.\V.M., CHELAN COUNIY, WASHI}OIGTON, MORE 
PARTICUL,A,RLY DESCRIBED AS FOLLOWS: 
PARCEL B (LAKE HILLS DEVELOPMENT PHASE Il): 

THE NORTHWEST QUARTER OF THE NORTHEAST QUARTER OF SECTION 12, 
TOWNSHIP 27 NORTH, RANGE 22, E.W.M., CHELAN COUNTY, WASHINGTON. 

EXCEPT THEREFROM THAT PORTION LYING EAST OF THE RIGHT OF WAY OF 
UNION V ALLEY ROAD AS DISCLOSED BY AUDITOR'S FILE NO. 8403120035. 

ALSO EXCEPT RIGHT OF WAY OF UNION VALLEY ROAD, AS DESCRIBED BY 
AUDITOR'S FILE NO. 8403120035. 

TOGETHER WITH A PARCEL OF LAND SITUATED PARTLY IN THE Fo'OLLOWING: 

COMMENCING AT THE AFOREMENTIONED NORTI::lWEST QUARTER OF SECTION 12 
AND PARTLY IN THE NORTHEAST CORNERQUARTER OF SECTION] 1, FROM 
WHICHALL IN TO\VNSHIP 27 NORTH. RANGE 22, E.W.M., CHELAN COUNTY. 
WASHINGTON, MORE PARTICULARLY DESCRIBED AS FOLLOWS: 
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BEGINNING AT THE SECTION CORNER COMMON TO SECTIONS 1, 2, 11 AND 12 AND 
RUNNING THENCE NORTH 89°38' WEST ALONG THE NORTH BOUNDARY OF 
SECTION 11 FOR 2632.27 FEET TO THE NORTH QUARTER CORNER OF SAID 
SECTION II BEARS; 

THENCE SOUTH 89°58'24" WEST 2634.69 FEET; TH~)JC~ ~OUTH \2°19']7" 'V~~T 
9Q3.33 fJ;;;J;;;T TO A)J ,.OI<9Le POI):IT 0)1 TIIJ;;; SOUTIJJ;;;RtbY QOU)I);)ARt¥ A)f);) TIle TRtUe 
POI)IT Of QeG)I):II)J<9; TlIQICJ;;; AbO)I<9 SAl);) SOUTlIJ;;;Rtb¥ At):.);) WJ;;;STJ;;;RtLY 
QOIJ)I);)AtR¥ Tile ,.01:o1:o0WI)I<9 COURtSJ;;;S! 

00°26'50" EAST FOR 1195.93 FEET TO A STONE MARKING THE NORTH SIXTEENTH 
CORNER OF SAm SECTION 11 ; THENCE NORTH 86°38'30" EAST ALONG THE SOUTH 
BOUNDARY OF THE NORTHWEST QUARTER OF THE NORTHEAST QUARTER OF 
SAm SECTION 11 FOR 807.34 FEET; 

THENCE SOUTH 25°18'2980°34'45" EAST FOR 263.54 FEET; 


THENCE SOUTH 69°00' 10" EAST FOR 258.00 FEET; 


THENCE SOUTH 60°54'10" EAST FOR 209.00 FEET TO A WEST ANGLE 


POINT OF TRACT "B" OF THE PLAT OF FIRST ADDITION TO GAUKROGER 

SUBDIVISION; 


THENCE NORTH 38°20'37" EAST FOR J 59.67 FEET TO THE NORTHWEST CORNER OF 

SAm PLAT; 


THENCE NORTH 51°39'23" WEST ~FOR 640.24 FEET; 


SOUTHTHENCE NORTH 38°20'37" EAST FOR 189.78 FEET; 


THENCE SOUII::l 51 °39'23" EAST FOR 178.00 FEET: 


THENCE NORTH 58°10'52" EAST FOR 126.43 FEET; 


THENCE NORTH 25°26'52" EAST FOR 127.56; 


THENCE SOUTH 78°24'38" EAST FOR 493.29 FEET; 


THENCE SOUTH 16°39'53" EAST FOR 282.69 FEET; 


THENCE SOUTH 41 031 '53" EAST FOR 205.99 FEET; 


THENCE NORTH 23~036'37" EAST FOR 167.42 FEET: 


THENCE NORTH 25°40'52" EAST FOR 353.34 FEET; 
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THENCE SOUTH 49°42'08" EAST FOR 1324.27 FEET; 

THENCE SOUTH 40°17'52" WEST 167.40FOR 75.00 FEET; 

NORTH )7°0 )'53" WEST 282.57 fEET; 

NORTH 00°00'13" WEST 38.08 fEET; 


THENCE LEAVING SAID BOUNDARY SOUTH 73°51'53" EAST 20.90 FEET TO A 580.00 

FOOT RADIUS CURVE TO THE LEFT; THEt'>tCE ALONG SAID CURVE 113.95 FEET; 

THENCE SOUTH 85°07'16" EAST 246.60 FEBT TO A 105.00 FOOT RADIUS CURVE TO 

THE LEFT: 

THENCE SOUTH 37°36'38" EAST FOR 216.00 FEET; 


THENCE SOUTH 32° 14'08" EAST FOR 181.41 FEET; 


THENCE NORTH 31 °12'00" EAST FOR 206.69 FEET; 


THENCE SOUTH 89°34'30" EAST FOR 1378.23 FEET; 


THENCE NORTH 5°03'30" EAST FOR 75.25 FEET; 


THENCESOUTH 89°34'30" EAST FOR 108.97 FEET; 


THENCE SOUTH 30°30'33" EAST FOR 87.44 FEET; 


THENCE SOUTH 89°34'30" EAST FOR 48.77 FEET TO A POINT ON THE EAST 

BOUNDARY OF SAID NORTHWEST QUARTER OF SECTION 12; 


THENCE NORTH 00°30'45" WEST ALONG SAID EAST BOUNDARY FOR A DISTANCE 

OF 1900.00 FEET TO THE NORTH QUARTER CORNER OF SAID SECTION 12; 

THENCE NORTH 88°53'15" WEST ALONG THE NORTH BOUNDARY OF SAID 

NORTHWEST_QUARTER FOR 2673.23 FEET TO THE SECTION CORNER COMMON TO 

SAID SECTIONS 11 AND 12 BEING THE ORIGINAL POINT OF BEGINNING, 


EXCEPT THAT PORTION THEREOF LYING WESTERLY OF A LINE DESCRrBED AS 

FOLLOWS: 


THQICe ALO"G SAID CURVe 13g.g7 reeT TO A J§.gg fOOT RoAQIUS CURVe TO Till!. 
RJGIIT;TIIQlCe ALC»IG SAlQ CURVe 29.49 fReT;TlIe~tGe SOUTH 89°Q'l'sg" eA~T 
77.2~ fl!.l!.T TO J4. JJ§.gQ fOOT RADIUS CURVl!. TO TIle LerTiTI JQ1Cl!. ALO,IG SAIQ 
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CURVe §3.3(j feeT;llle~jCe ~jORTII77°Jil'9§" eAST 398.4' feeT TO AI IQ9.QQ fOOT 
Reo.ABIUS CURVe TO THe R:lGIIT; THENCE LONG SAID CURVE 59.64 FEET; THENCE 
LEl\VIl>lG SAID CURVE, FROM WHICH THE RADIUS POl!l>lT BEAR!'! SOUTH 21 °32'18' 
WEST NORTH 22°21'52" EAST 197.38 fEET TO THE POINT OF 
BEGINNING. 

ALSO TOGETHER WITH THE fOLLOWING: 

COMMENCING AT THE AFOREMENTIONED NORTHEAST CORNER OF SECTION 11, 
FROM WHICH THE NORTH QUARTER OF SAID SECTION 11 BEARS SOUTH 89£::'58'24" 
WEST 2634.69 FEET; 

THENCE SOUTH 89°20'52" EAST, ALONG THE NORTH LINE OF SECTION 12,281.47 
FEET TO THE TRUE POINT OF BEGINNING OF SAID LINE; 

THENCE SOUTH 00° 18'31 " WEST, 193.94 FEET; 

THENCE SOUTH 45°32'32" EAST, 1167.66 FEET; 

THENCE SOUTH 33°06'49" EAST, 182.50 FEET; 

THENCE SOUTH 18°13'32" EAST, +81.25.62 FEET; 

THENCE SOUTH 66°03'53" WEST, 413.91 FEET; 

THENCE SOUTH 17°25'38" WEST, 243.61 FEET TO AN ANGLE POINT ON THE 
SOUTHERLY LINE OF THE AFOREMENTIONED PARCEL A AND THE SOUTHERLY 
TERMINUS OF SAID LINE. 

EXCEPT THEREFROM PARCEL C (BIRDIE POINT PARCEL): 

A PARCEL OF LAND SITUATED IN THE NORTHEAST QUARTER OF THe 
NORTHEAST QUARTER OF SECTION 1], ALL IN TOWNSHIP 27 NORTH, RANGE 22 
EAST, & W.M., CITY OF CHELAN, CHELAN COUNTY, WASHINGTON, MORE 
PARTICULARLY DESCRIBED AS FOLLOWS: 

BEGINNINGCOMMENCJNG AT THE NORTHWEST AFOREMENTIONED NORTHEAST 
CORNER OF LOT 77, PLAT OF GOLf COURSE TERRACE 3RD ADDITION ACCORDING 
TO THE PLAT THEREOf, RECORDED IN VOLUME 17 Of PL/\T!'!, PAGES 61 AND 62, 
RECORDS OF THE CHELAN COUNTY l\UDITOR, THENCESECTION 11, FROM WHICH 
THE NORTH QUARTER OF SAID SECTION) 1 BEARS SOUTH 53°48'15" EAST ALONG 
THE NORTHERLY UNE Of SAID LOT 77 fOR A DISTANCE OF 340.22 fEET TO THE 
NORTHEl\ST CORNER Of SAID LOT 77; THENCE NORTH 00°37'08" EAST FOR 26.62 
fEET; THENCE NORTH 57°25'2789°58'24" WEST 2634.69 FEET; 
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THENCE SOUTH 12°19'37" WEST 903.33 FEET TO~N ANGLEffiINT ON THE 
SQUTHERLYBQl1~OARY ANI) THE TRUE PQINTOF BEGINNING:THENCJ; ALONG 
SAIDSQULijERLY AND WESI.EJ~.LYBOUNDARY THE FQLLOWTNQ COURSES: 

fOR 324.94S0UTH 25°18'29" WEST 352.82 FEET; 


SOUTH 23°19'20" WEST 167.40 FEET; 


NORTH 41 ~49'37" WEST 205.96 FEET: 


NORTH 17°01 '53" WEST 282.57 FEET; 


~ORIH 7~8" WEST412llLFEI::L 


NORTH 00°00' 13" WEST 38.08 FEET; 


THENCE LEAVrNG SAID BOUNDARY SOUTH 73°51 '53" EAST 20.90 FEET TO A 580.00 

FOOT RADIUS CURVE TO THE LEFT; 


THENCE ALONG SAID CURVE 113.95 FEET; 


THENCE SOUTH 85°07'16" EAST 246.60 FEET TO A 105.00 FOOT RADJUS CURVE TO 

THE LEFT; 


THENCE ALONG SAJD CURVE 130,87 FEET IQA2LOO FOOT RADIUS ClJRYE TO THE 

RlGHL 

THENCE ALONG SAID CURVE 29.40 FEET: 

THeNCE SQUI~02'38" EASl1L2fLEEET TO A 22iJ1Jl£QQIRADrUS CURVE TO 
IHE LEFT~ 

THENCEALQNG SAID CURVE 53..16£EEL 

THENCE NORTH 7r22'05" EAST 308.46 FEET TO A 100.OQ FOQT RADrus CURVE TO .. ... ... -.. ... -.. ... -.. ... .. -.. .. 

THBJUGIjL57°24 '53 

THENCE ALONG SAID CURVE 59,64 FEET; 

THENCE LEA VrNG SAID CURVE, FROM WHICH THE RADrus PorNT BEARS SOUTH 
21°32'18" WEST FOR \,21 SOUTH 22°21'52" WEST 197.38 FEET TO THE POINT OF 
BEGINNING, 

EXCEPT THEREFROM THOSE PORTIONS (RESERVOIR SITE AND 60 FOOT ROAD) AS 
DESCRIBED IN /\ND CONVEYED TO THE CITY OF CHEL,AJ'l BY DEED RECORDED 
JULY 14, 1977, UNDER AUDITOR'S FILE NO, 775081. 
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ALSO EXCEPT THE PLAT OF GOLF COURSE TERRACE. CHELAN COUNTY, 

WASHINGTON, ACCORDING TO THE PLAT THEREOF RECORDED TN VOLlJME 12 OF 

PLATS. PAGE 52 AND 53. 

ALSO EXCEPT THE PLAT OF GOLF COURSE TERRACE SECOl'JD ADDITION, CHELAN 

COUNTY, WASHINGTON, ACCORDING TO THE PLAT THEREOF RECORDED IN 

VOLUME 14 OF PLATS, PAGE 43 AND 44. 


ALSO EXCEPT THE PLAT OF GOLF COURSE TERRACE THIRD ADDITION, CHELAN 

COUNTY, WASHINGTON, ACCORDING TO THE PLAT THEREOF RECORDED IN 

VOLUME 17 OF PLATS, PAGE 61 AND 62. 


ALSO EXCEPT ALL OF TRACTS "A" AND liB" PLAT OF FIRST ADDITION TO 

GAlJKROGER SUBDIVISION, CHELAN COUNTY, WASHINGTON, ACCORDING TO 

THE PLAT THEREOF. 
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2014 WL 2996159 

Only the Westlaw citation is currently available. 


NOT FOR PRINTED PUBLICATION 

United States District Court, 


E.D. Texas, Sherman Division. 


Wilfreda Rivera and Ines Del C. Rivera, Plaintiffs, 


v. 

Bank ofAmerica, N.A. as successor by merger to 


BAC Home Loans Servicing, L.P., and Mortgage 


Electronic Registration Systems, Inc., Defendants. 

CASE NO. 4:13cv195 Signed 

July 2, 2014 I Filed July 3, 2014 

Attorneys and Law Firms 

lB. Peacock, Jr., David M. Vereeke, Kristen Nicole 

Blanchard, Michael Patrick Moore, Gagnon Peacock 

Shanklin & Vereeke, PC, Dallas, TX, for Plaintiffs. 

Nathan Templeton Anderson, Frank Jeffrey Catalano, 

McGlinchey Stafford, PLLC, Dallas, TX, for Defendants. 

ORDER ADOPTING REPORT AND 

RECOMMENDA TlON OF THE UNITED 


STATES MAGISTRATE JUDGE 


Ron Clark, United States District Judge 

*1 Came on for consideration the report of the United 

States Magistrate Judge in this action, this matter having 

been heretofore referred to the United States Magistrate Judge 

pursuant to 28 U.S.C. § 636. On May 14,2014, the report 

of the Magistrate Judge was entered containing proposed 

findings of fact and recommendations that Defendants' 

Motion for Summary Judgment [Doc. # 16] be granted [Doc. 

# 25]. On May 29, 2014, Plaintiffs filed objections [Doc. # 
27]. On June 11,2014, Defendants filed a response [Doc. # 

28]. 

The court notes that the Magistrate Judge prepared a 

detailed report and recommendation that totaled twenty 

pages. After consideration of the briefing, the Magistrate 

Judge recommended the granting of Defendants' motion. 

Defendants' response to the objections correctly points out 

that Plaintiffs merely re-urged the same arguments made 

in their response and sur-reply to the motion for summary 

judgment. 

Plaintiffs first reassert that Defendants are barred from 

foreclosing by the statute of limitations. Plaintiffs object 

to the finding by the Magistrate Judge that the payments 

accepted in 2006 were an effective abandonment of the 

acceleration. The Magistrate Judge correctly noted that the 

summary judgment evidence established that the January 

2004 acceleration was abandoned in 2006, when Defendants 

accepted a payment subsequent to the acceleration and opted 

not to foreclose. The acceptance of this payment had the 

effect of restoring the contract to its original condition and 

restoring the Note's original maturity date of November I, 

2031. Plaintiffs' objection is overruled. 

Plaintiffs also assert that the Magistrate Judge accepted 

Defendants' argument that the Notice of Default and intent 

to accelerate sent in September 20 I 0 reset the statute of 

limitations. This objection is overruled. The Magistrate Judge 

made no such findings. The Magistrate Judge indicated that 

the issue of the September 2010 notice had no bearing on the 

issue of statute of limitations and that the acceptance of the 

payment in January 2006 reset the clock. 

Plaintiffs also assert that any attempted claim to abandon 

the acceleration is absurd when taken with the attempt to 

act on the acceleration in March 2006. The Magistrate Judge 

found that there was no evidence in the record that Defendants 

issued a notice of substitute trustee sale in March 2006. 

Plaintiffs state that the Magistrate Judge ignored evidence 

submitted by both parties. Plaintiffs point to their summary 

judgment exhibit I C; however, this exhibit is a notice of 

substitute trustee sale dated March 5, 20 l3, and not one for 

March 2006. Plaintiffs also point to Defendants' summary 

judgment exhibit A-4, which is not a notice of substitute 

trustee sale. There is no evidence in the record to show that 

Defendants issued a notice for substitute trustee sale in March 

2006. Even if there were such evidence, the acceptance of 

payments would reset the statute of limitations. 

Plaintiffs next object to the Magistrate Judge's finding that 

Defendants did not waive the right to accelerate and foreclose. 

The Magistrate Judge found that there was no summary 

judgment evidence that Defendants expressed an actual intent 

to waive their right to foreclose, thus Plaintiffs' "waiver 

argument has no merit." Plaintiffs once again merely re-urge 

the exact arguments set forth in their summary judgment 

response, without citing to any additional authority for 
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their position. The court agrees with the Magistrate Judge 

that Plaintiffs have not provided this court with summary 

judgment evidence that Defendants manifested their intent to 

waive their right to foreclose. 

*2 Plaintiffs next object to the Magistrate Judge's findings 

that the economic loss doctrine bars Plaintiffs' negligent 

misrepresentation claim. Plaintiffs assert that they suffered 

injuries independent from any breach of contract. Plaintiffs 

argue that they presented evidence ofpersonal injuries which 

are outside of the subject matter of the contract, including 

anxiety and stress. 

Plaintiffs once again copy the same argument advanced in 

their summary judgment response, that the economic loss 

doctrine does not bar Plaintiffs' negligent misrepresentation 

claim because Plaintiffs suffered injuries independent from 

any breach of contract. The Magistrate Judge correctly 
addressed the issue that Plaintiffs cannot demonstrate that 

Defendants owed them a duty that was independent of the 

Note and Deed of Trust. The Magistrate Judge also correctly 

found that Plaintiffs failed to offer sufficient evidence of 

mental anguish that would qualify as damages that were 

independent of any breach of contact claim. Plaintiffs' 

objections are overruled. Plaintiffs' tort claims are barred by 

the economic loss doctrine and fail as a matter of law. 

Plaintiffs next object that they provided sufficient evidence 
to show a genuine issue of material fact as to their claims 

under the Texas Debt Collection Act ("TDCA"). Plaintiffs' 

objections again contain no new argument related to the 

Magistrate Judge's recommendation that their TDCA claims 

should be dismissed. Plaintiffs have provided no cvidence 

that Defendants made any false or misleading assertion, 

and, in fact, the Magistrate Judge correctly acknowledged 

that the evidence shows that "Plaintiffs have had over ten 

years to cure the default on the loan and that Defendants 

did not make false representations to Plaintiffs." Plaintiffs' 

objections in no way address the Magistrate Judge's reasoning 

that "[r]epresentations related to a loan modification do not 

constitute an attempt to collect a debt." The objections are 
overruled. 

As part of Plaintiffs' TDCA objections, Plaintiffs' continue to 

try and convince this court that declarations allegedly made 

by former employees ofBank ofAmerica are proper summary 

judgment evidence that should be deemed admissible in this 

case. The Magistrate Judge correctly found that declarations 

from an unrelated lawsuit, bearing no relation to the date 

this case was filed and having absolutely nothing to do 

with Plaintiffs' loan, are inadmissible as summary judgment 

evidence to support contentions Plaintiffs may be asserting 

in this suit. The Magistrate Judge also correctly recognized, 

even if this evidence were admissible, the dismissal of 

all claims would not change, since the summary judgment 

evidence shows that Plaintiffs' loan was in serious default and 

Plaintiffs are not entitled to a loan modification. 

Plaintiffs' last objection relates to the denial of their requests 

for declaratory relief and an accounting. The Magistrate Judge 

correctly recommended dismissal of all of Plaintiffs' causes 

of action, which means that there is no basis for declaratory 

relief or equitable relief. 

Having received the report of the United States Magistrate 

Judge. and considering the objections thereto filed by 

Plaintiffs [Doc. # 27] and response by Defendants, this 

court is of the opinion that the findings and conclusions of 

the Magistrate Judge are correct and adopts the Magistrate 

Judge's report as the findings and conclusions of the court. 

*3 It is, therefore, ORDERED that Defendants' Motion for 

Summary Judgment [Doc. # 16] is GRANTED and Plaintiffs' 

case is DISMISSED with prejudice. 

So ORDERED. 

REPORT AND RECOM,VENDATION OF 

UNITED STATES MAGISTRATE JUDGE 


AMOS L. MAZZANT, UNITED STATES MAGISTRATE 

JUDGE 

Pending before the Court is Defendants' Motion for Summary 

Judgment (Dkt. # 16). The Court, having considered 

the relevant pleadings, finds that Defendants' Motion for 
Summary Judgment should be granted. 

BACKGROUND 

On or about September 28, 2001, Plaintiffs Wilfredo Rivera 

and Ines Del C. Rivera obtained a home equity loan in the 

amount of$280,000 on real property located at 2605 Saratoga 

Drive, Plano, Texas 75075 (the "Property"). In conjunction 

with this home equity loan, Plaintiffs executed a Texas 
Home Equity Note (the "Note"), and Texas Home Equity 
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Security Instrument The Note and Deed of Trust identified 

the lender as Fun Spectrum Lending, Inc. ("Full Spectrum"). 

The Deed ofTrust states that Defendant Mortgage Electronic 

Registration Systems, Inc. ("MERS") "is a beneficiary under 

this Security Instrument." MERS assigned the Deed of Trust 

to Countrywide Home Loans, Inc. on March 16, 2006. 

Defendant Bank ofAmerica, N.A. ("Bank ofAmerica") is the 

successor by merger to Countrywide. 

In or about September 2003, Plaintiffs' loan fell in default, 

and from that point on Plaintiffs have failed to cure the 

default. Specifically, the loan history shows that the "Regular 

Payment" made on or about May 28, 2004, only brought the 

loan current through the October 2003 payment. Plaintiffs' 

last regular payment made on the loan was on or about 

January 6, 2006, which at that point brought the loan current 

only through March, 2004. 

The Escrow Balance on the loan has been in the negative since 

Defendants made a property tax payment on behalf of the 

Plaintiffs back in December 2003. Defendants have continued 

to make county tax payments on the Property, which has now 

resulted in a total negative Escrow Balance of $68,323.03. 

In addition to the outstanding principal balance due on the 

loan of $274,189.44, the property taxes paid by Defendants 

are now nearly $70,000, which will continue to grow until 

Defendants are allowed to exercise their right to foreclosure. 

[n 2003, after Plaintiffs began having trouble making 

payments, Defendants sent a letter, dated January 6, 2004, 

to Plaintiffs informing them that Defendants intended to 

accelerate Plaintiffs' home equity loan. On May 3, 2004, 

Plaintiffs filed for Chapter 13 Bankruptcy, which was 

dismissed on April, 28, 2005. Plaintiffs filed for bankruptcy 

for the second time on May 3, 2005. Plaintiffs' second 

bankruptcy filing was closed on July 13,2005. Plaintiffs also 

received notice of substitute trustee sale in March of 2006. 

Bank ofAmerica sent Plaintiffs a Notice ofDefault and intent 

to accelerate on September 17, 2010. At that time, the total 

due to reinstate the loan and cure the default was $184,533.56. 

On February 28, 2012, Bank of America sent Plaintiffs a loan 

modification application for the Making Homes Affordable 

Program. On February 28, 2012, Plaintiffs filled out the 

application and sent it along with the required documents 

to Bank of America. On March 12,2012, Bank of America 

called Plaintiffs to inform them that more documentation was 

needed for the loan application. Plaintiffs sent via facsimile 

an additional ninety pages requested by Bank of America on 

April 4, 2012. 

"4 On June 26, 2012, Plaintiffs called to inquire about 

the status of their loan modification and spoke to Nathaniel 

Kennedy-Trevino ("Kennedy-Trevino"), a Bank of America 

representative, who informed Plaintiffs that some documents 

were still missing and Plaintiffs needed to send them to Bank 

of America before it could begin to process Plaintiffs' loan 

application. Plaintiffs sent fifteen additional documents to 

Kennedy-Trevino that same day. 

Plaintiffs called Bank of America on July 3, 2012, to make 

sure it had received the documents. Plaintiffs were unable to 

speak to anyone at Bank of America at that time. Plaintiffs 

called Bank of America again on July 10,2012, to inquire 

whether the faxed documents were received and spoke again 

to Kennedy-Trevino. Kennedy-Trevino informed Plaintiffs 

that the documents now needed to be faxed directly to the 

processing department, and gave Plaintiffs the fax number for 

them to refax the documents, 

On August 9, 2012, Plaintiffs spoke to Gwenita Lawton, a 

supervisor at Bank of America, who informed Plaintiffs that 

Bank of America still needed more documents. Plaintiffs 

again sent the requested documents. On September 10, 2012, 

Plaintiffs spoke to Veronica Velasquez (Velasquez"), another 

Bank of America representative, who informed Plaintiffs 

that she would be their new account manager. Velasquez 

demanded that Plaintiffs send the documents again. Plaintiffs 

faxed the requested information, to which were duplicates 

of what had already been submitted several times before to 

Velasquez. 

Plaintiffs received a letter from Bank of America on 

September 13, 2012, staling that it had received the 

documents, and then received a call from Bank of America 

on September 14, 2012, from Rosemarie Cirilo ("Cirilo") 

notifying Plaintiffs that she would be their new account 

manager. One day after Plaintiffs were informed that Bank 

of America finally received their loan documents, Cirilo 

demanded that Plaintiffs fill out a new application and refax 

the documents again. This process continued for the next four 

months, and by January 20, 2013, Plaintiffs had faxed one 

hundred and thirty-two documents to Bank of America on 

several different occasions. 

On February 3, 2013, Plaintiffs received notice from Bank of 

America that their home would be posted for foreclosure sale 
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on March 5, 2013. Plaintiffs called Cirilo on February 4,20 I 3, 

but she was out of the office and did not return Plaintiffs' 

call. Plaintiffs called Cirilo again on February 5, 2013, to 

inquire why their home was scheduled to be foreclosed upon 
when they had provided all the required documentation for a 

loan modification. CirHo stated that Bank of America had not 

received Plaintiffs' documents and Plaintiffs should resend 

them again to a different fax number. Cirilo said she would 

contact Plaintiffs in a few days, but this was the last Plaintiffs 

heard from Bank of America. 

Plaintiffs filed this action in March 2013 in the 366th 

Judicial District Court, Collin County, Texas. On April 3, 

2013, Defendants removed the case to this Court on the 

basis of diversity jurisdiction. On May 3, 2013, Plaintiffs 

filed their First Amended Complaint ("Amended Complaint." 

In their Amended Complaint, Plaintiffs allege causes of 

action for: (I) statute of limitations; (2) negligence and 

negligent misrepresentations; (3) breach of the common 

law tort of unreasonable collection efforts; (4) violations of 

the Texas Debt Collection Act ("TDCA") and the Texas 

Deceptive Trade Practices Act C"DTPA"); (5) equitable relief 

(declaratory judgment) and a claim that Defendants have 

waived their right to foreclose; and, (6) accounting. Plaintiffs 

also assert that Defendants are prohibited from foreclosing 

upon the Property because they have purportedly violated a 

Consent Judgment between the United States of America, 

forty-nine state attorneys general, and Bank of America. 

*5 On November 13, 2013, Defendants filed a motion 

for summary judgment (Dkt.# 16). On December 16, 20 I 3, 

Plaintiffs filed a response (Dkt.# 22). On December 23, 2013, 

Defendants filed a reply (Dkt.# 23). On January 2, 2014, 

Plaintiffs filed a sUHeply (Dkl.# 24). 

LEGAL STANDARD 

The purpose of summary judgment is to isolate and dispose of 

factually unsupported claims or defenses. See Celotex Corp. 

Y. Catrett, 477 U.S. 317,327 (1986). Summary judgment 

is proper if the pleadings, the discovery and disclosure 

materials on file, and any affidavits "[show] that there is no 

genuine issue as to any material fact and that the movant 

is entitled to judgment as a matter of law." Fed,R.Civ.P. 

56(a). A dispute about a material fact is genuine "if the 

evidence is such that a reasonable jury could return a verdict 
for the nonmoving party." Anderson Y. Liberty Lobby, Inc., 

477 U.S. 242, 248 (1986). The trial court must resolve all 

reasonable doubts in favor of the party opposing the motion 

for summary judgment. Casey Enterprises, Inc. Y. American 

Hardware Mut. Ins. Co.• 655 F.2d 598, 602 (5th Cir. 198 I) 

(citations omitted). The substantive law identifies which facts 

are material. Anderson. 477 U.S. at 248. 

The party moving for summary judgment has the burden to 

show that there is no genuine issue of material fact and that 

it is entitled to judgment as a matter of law. Id. at 247. If 

the movant bears the burden of proof on a claim or defense 

on which it is moving for summary judgment, it must come 

forward with evidence that establishes "beyond peradventure 

all ofthe essential elements of the claim or defense." Fontenot 

v. Upjohn Co., 780 F.2d 1190, 1194 (5th Cir. 1986). But if 
the nonmovant bears the burden of proof, the movant may 

discharge its burden by showing that there is an absence of 

evidence to support the nonmovant's case. Celotex. 477 U.S. 
at 325; Byers Y. Dallas Morning News, Inc .• 209 F.3d 419. 

424 (5th Cir. 2000). Once the movant has carried its burden, 

the nonmovant must "respond to the motion for summary 

judgment by setting forth particular facts indicating there is 

a genuine issue for trial." Byers, 209 F.3d at 424 (citing 

Anderson, 477 U.S. at 248-49), The nonmovant must adduce 

affirmative evidence. Anderson. 477 U.S. at 257. 

DISCUSSION ASD ASALYSIS 

Statute of Limitations 
Plaintiffs assert that Defendants are barred from foreclosing 

on the Property due to the four-year statute of limitations 

under Texas Civil Practice and Remedies Code Section 
16.00 I, et seq. 

Section 16.035 of the Texas Civil Practice & Remedies 

Code establishes a four-year limitations period for real 

property actions. Whereas section \6.035(a) addresses 

judicial foreclosures, section l6.035(b) addresses nonjudicial 

foreclosures, such as the one at issue in this case: 

(b) A sale of real property under a 

power of sale in a mortgage or deed 

of trust that creates a real property 

lien must be made not later than four 

years after the day the cause of action 

accrues. 

Tex. Civ. Prac, & Rem. Code § 16.035(b). Upon the 

expiration of the limitations period, the real property lien 
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and the power of sale to enforce the lien become void. Id. § 

16.035(d). 

The Court must determine when the cause of action accrued. 

Section 16.035(e) provides some guidance regarding the 

accrual date, stating that, for notes payable in installments 

and secured by a real property lien, "the four-year limitations 

period does not begin to run until the maturity date of the last 

note, obligation. or installment. Tex. Civ. Prac. & Rem. Code 

§ 16.035(e). Under Texas law, "[i]f a note or deed of trust 

secured by real property contains an optional acceleration 

clause, default does not ipso facto start limitations running 
on the note. Rather, the action accrues only when the 

holder actually exercises its option to accelerate." Holy Cross 

Church of God in Christ v. Wolf, 44 S.W.3d 562, 566 

(Tex.2001) (citing Hammann v. H.J. McMullen & Co., 122 

Tex. 476, 62 S.W.2d 59, 61 (Tex. 1933); Curtis v. Speck, 

130 S.W.2d 348, 351 (Tex.App.-Galveston 1939, writ ret'd». 

Effective acceleration requires two acts: (I) notice of intent 

to accelerate and (2) notice of acceleration. Holy Cross, 44 

S.W.3d at 566. A note holder who exercises its option to 

accelerate may "abandon acceleration if the holder continues 

to accept payments without exacting any remedies available 

to it upon declared maturity." Id. at 566-67. Acceleration can 

also be abandoned by agreement or other action ofthe parties. 
Id. at 567 (citing San Antonio Real-Estate, Bldg. & Loan 

Ass'n v. Stewart, 94 Tex. 441, 61 S.W. 386, 388 (1901)). 

*6 Plaintiffs claim that a notice of acceleration was sent 

to them on January 6, 2004, and that Bank of America 

has nine years later posted Plaintiffs' home for foreclosure. 

Plaintiffs agree that the statute oflimitations was tolled during 

their bankruptcy filings from May 2003 until July 2005, and 

again when they filed a previous lawsuit from April 2006 

until September 2008. Using these tolling periods, Plaintiffs 

calculate that Defendants should have foreclosed prior to 

August 2011. 

Defendants assert that, as the loan history indicates. Plaintiffs' 

last regular payment on the loan was on or about January 

6, 2006, and that any notice of acceleration allegedly sent 

in 2004 was abandoned by Defendants when they opted to 

receive further payments from Plaintiffs. up to and including 

January 2006. which restored the Note's original maturity 

date of November I, 2031. Defendants further assert that 

even if the Note's original maturity date was not restored. the 

most recent Notice of Default and intent to accelerate was 

sent in September 20 10, thus any putative four-year statute 

of limitations to foreclose would not expire until September 

2014. 

Plaintiffs respond that the sending ofa Notice ofDefault and 

intent to accelerate in September 20 10 did not reset the statute 

of limitations. Plaintiffs argue that for proper acceleration to 

occur, Bank of America is required to mail both a notice of 

intent to accelerate and a notice of acceleration. Plaintiffs 

argue that because Defendants never sent tbe notice of 

acceleration. the statute of limitations was not reset and 

expired in August of2011. 

Plaintiffs concede that while accepting payments can signal 

abandonment, they assert that Defendants clearly did not 

abandon their acceleration. Plaintiffs point to the fact 

that Defendants applied all 2006 payments to the first 

quarter of 2004, and they also posted Plaintiffs' Property 

for substitute trustee's sale in March 2006 t, after they 

supposedly abandoned their acceleration. Plaintiffs argue 

that Defendants' attempt to claim that they abandoned their 

acceleration by accepting payments is absurd when taken with 

their attempts to act on the acceleration in March of2006. 

The summary judgment evidence establishes that the January 

2004 acceleration was abandoned in 2006, when Defendants 

accepted a payment subsequent to the acceleration and opted 

not to foreclose at that time. Acceptance of this payment had 

the effect of restoring the contract to its original condition 

and restoring the Note's original maturity date of November 

I, 2031. 2 "Even when a note holder has accelcrated a 

note upon default, the holder can abandon acceleration if 

the holder continues to accept payments without exacting 

any remedies available to it upon declared maturity." Holy 

Cross, 44 S.W.3d at 56~7 (citations omitted); see also 

Khan v. GBAK Props .. Inc., 371 S.W.3d 347,356 (Tex.App.­

Houston [I st Disl.] 2012, no pet.); Denbina v. City ofHurst, 

516 S.W.2d 460, 463 (Tex.App.-Tyler 1974, no writ). The 

Note and Deed of Trust were restored to their original 

terms when the acceleration was abandoned, by accepting 

payments. Defendants are entitled to summary judgment that 

the efforts to foreclose are not barred by the applicable statute 

oflimitations. 

Economic Loss Doctrine 
*7 Defendants assert that Plaintiffs' claims for negligence 

and negligent misrepresentation are barred by the economic 

loss doctrine. Defendants assert that any such claims are 

based solely on the contractual nature of the terms of the Note 
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and Deed of Trust. Defendants argue that the economic loss 
doctrine generally prevents Plaintiffs from recovering in tort 

for an alleged breach of a contractual duty. 

The economic loss rule generally precludes recovery in tort 

where a plaintiffs only injury is an economic loss to the 
subject ofa contract. Academy ofSkills & Knowledge. Inc. v. 
Charter Schools. USA. Inc .. 260 S.W.3d 529, 541 (Tex.App.­

Tyler 2008, pet. denied) (citing Lamar Homes. Inc. v. Mid­

Continent Cas. Co.• 242 S.W.3d I, 12 (Tex.2007»; Sw. Bell 

Tel. Co. v. DeLanney. 809 S.W.2d 493, 495 (Tex.l991». 
"When the injury is only the economic loss to the subject of 
a contract itself, the action sounds in contract alone." UMLlC 

VP LLC v. T & M Sales and Env'tl Sys .. Inc.• 176 S.W.3d 
595,614 (Tex.App.-Corpus Christi, 2005, pet. denied) (citing 

Jim Walter Homes. Inc. v. Reed. 711 S.W.2d 617. 618 
(Tex. 1986». The focus ofthe rule "is on determining whether 

the injury is to the subject of the contract itself." Academy. 
260 S.W.3d at 541 (citing Lamar Homes. 242 S.W.3d at 12). 

The rule restricts contracting parties to contractual remedies 
for such economic losses, even when the breach might 

reasonably be viewed as a consequence of a contracting 
party's negligence. Id. (citing Lamar Homes. 242 S.W.3d 
at 12-13). "If the action depends entirely on pleading and 

proving the contract in order to establish a duty. the action 
remains one for breach of contract only, regardless of how 
it is framed by the pleadings." OXT USA, Inc. v. Cook, 127 

S.W.3d 16,20 (Tex.App.-Tyler 2003, pet. denied). Thus, in 
order for a tort duty to arise out of a contractual duty, i.e., 
negligent failure to perform a contract, the liability must arise 

independent of the fact that a contract exists between the 
parties; the defendant must breach a duty imposed by law 
rather than by the contract. DeLanney, 809 S. W.2d at 494. 

"[W]hen a written contract exists, it is more difficult 
for a party to show reliance on subsequent oral 
representations." Beal Bank, S.S.B. v. Schleider. 124 S.W.3d 
640, 651 (Tex.App.-Houston [14th Dist.] 2003, pet. denied). 

Generally, "negligent misrepresentation is a cause of action 
recognized in lieu of a breach of contract claim, not usually 

available where a contract was actually in force between the 
parties." Airborne Freight Corp. Inc. v. C.R. Lee Enters., Inc .. 

847 S.w.2d 289, 295 (Tex.App.-EI Paso 1992, writ denied); 
see Scherer v. Angell, 253 S.W.3d 777, 781 (Tex.App.­

Amarillo 2007, no. pet) (explaining that "there must be an 
independent injury, other than breach of contract, to support 
a negligent misrepresentation finding."). 

Plaintiffs assert that the economic loss doctrine does not 
bar their negligent misrepresentation claim because Plaintiffs 
suffered injuries independent from any breach of contract. 

Plaintiffs assert that there is evidence of personal injuries, 
which are outside the subject matter of the contract and 

benefit-of-the-bargain damages. 

The Court agrees with Defendants that Plaintiffs cannot 

demonstrate that Defendants owed them a duty that was 
independent of the Note and Deed of Trust. In this case, 

Plaintiffs' claims arise from claims dependent upon the 
existence of a contract. Any complaints by Plaintiffs relate 
to the parties' contractual relationship under the terms of 

the Note and Deed of Trust and cannot, as a matter of law, 

form the basis of a negligent misrepresentation or negligence 
claim. Moreover, Plaintiffs fail to offer sufficient evidence of 
mental anguish. Plaintiffs' negligent misrepresentation claim 

fails as a matter of law, and summary judgment should 
be granted on this claim. See Hurd v. BAC Home Loans 

Servicing. LP., 880 F.Supp.2d 747, 764 (N.D.Tex.2012). 

Waiver 
*8 Plaintiffs, alternatively, assert that Defendants waived 

their right to foreclose. Under Texas law, "[t]he elements 
of waiver are: (I) an existing right, benefit, or advantage; 
(2) knowledge, actual or constructive, of its existence; and 

(3) an actual intent to relinquish the right (which can be 
inferred from conduct)." G.B. Bass & Company v. Dalsan 

Properties-Abilene, 885 S.W.2d 572, 577 (Tex.App.-Dallas 
1994, no writ); Wigginton v. Bank ofNew York Mel/on, No. 
3:IO-cv-2128, 2011 WL 2669071, at *4 (N,D.Tex, July 7. 

2011). "Intent is the key element in establishing waiver," 
but "[t]he law on waiver distinguishes between a showing of 
intent by actual renunciation and a showing ofintent based on 

inference." G.B. Bass & Company, 885 S,W.2d at 577; Motor 

Vehicle Bd. ofthe Texas Dep't of Transp. v. EI Paso Indep. 

Auto. Dealers Ass'n, Inc., I S.W.3d 108, 111 (Tex. 1999), 

Where waiver is based on inference, "it is the burden of the 
party who is to benefit by a showing of waiver to produce 
conclusive evidence that the opposite party 'unequivocably 
[sic] manifested' its intent to no longer assert its claim." G.B. 

Bass & Company, 885 S.W.2d at 577. 

Plaintiffs assert that Defendants, as holders of the Deed of 
Trust, had a right to pursue foreclosure if Plaintiffs defaulted, 

Defendants knew they had the right. and Defendants accepted 
Plaintiffs' payments after the acceleration through January 
of 2006, which is intentional conduct inconsistent with the 

right to foreclose. Defendants assert that Plaintiffs failed 
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to produce any evidence that would establish that they 

intentionally waived their right to accelerate the Note and 

foreclose. 

The Court finds that Plaintiffs have offered insufficient 

summary judgment evidence that Defendants "unequivocally 

manifested" an intent to waive their acceleration rights. 

Because there is no summary judgment evidence that 

Defendants expressed an actual intent to waive their right 

to foreclose under the loan agreement. Plaintiffs' claim for 

waiver fails. The acceptance of partial payments is not 

evidence of waiver on the part of Defendants. The waiver 

argument has no merit. See Watson v. CitiMortgage, 530 

Fed.Appx. 322 (5th Cir. 2013). 

Unreasonable Collection Efforts Claim 

Defendants next assert that Plaintiffs' claim for common law 

tort of unreasonable collection efforts fails as a matter of 

law because Plaintiffs cannot produce any evidence that they 

engaged in a course of harassment that was willful, wanton, 

malicious, and intended to inflict mental anguish and bodily 

harm. 

Under Texas law, "[u]nreasonable collection is an intentional 

tort." EMC Mortg. Corp. v. Jones, 252 S.W.3d 857, 868 

(Tex.App.-DaJlas 2008. no pet.). "[T]he elements are not 

clearly defined and the conduct deemed to constitute an 

unreasonable collection effort varies from case to case." 

Id. To recover on this claim, Plaintiffs must prove that 

Defendants' debt collection efforts "amount to a course of 

harassment that was willful. wanton, malicious, and intended 

to inflict mental anguish and bodily harm." Id. at 868-{)9 

(citations omitted); Steele v. Green Tree Servicing. LLC. 
No. 3:09-CV-Q603-D, 2010 WL 3565415, at *6 (N.D.Tex. 

Sept. 7, 2010). The reasonableness of conduct is judged on 

a case-by-case basis. B.F. Jackson. Inc. v. CoStar Really 
Information. Inc.• No. H-Q8-3244, 2009 WL 1812922, at *5 

(S.D.Tex. May 20, 2009) (citing Woodrum v. Bradley, No. 

1314-90-Q0071-CV, 1990 WL 151264, at *4 (Tex.App.­

Houston [14th Dist.] Oct. II, 1990, writ denied». GeneraJly, 

"mental anguish damages alone will not establish a right of 

recovery; the plaintiff must suffer some physical or other 

actual damages in order to be entitled to relief." !d. 

The Court has consistently applied the EMC standard. See 

Watson v. Citimortgage. Inc.. 814 F.Supp.2d 726, 734 

(E.D.Tex.2011); Henry v. Citimortgage. No. 4:II-CV-83, 

2011 WL 2261166, at *4 (E.D.Tex. May 10,2011); Burnette 
v. Wells Fargo Bank, N.A., No. 4:09-CV-370, 2011 WL 

676955, at *6 (E.D.Tex. Jan. 27, 2011); see also Smith v. 

JPMorgan Chase Bank. N.A., 519 Fed.Appx. 861 (5th Cir. 

2013); Millon v. U.s. Bank Nal. Ass'n.. 508 Fed.Appx. 326 

(5th Cir. 2013). 

*9 Plaintiffs have failed to provide any evidence that 

Defendants' conduct amounted to a course of harassment that 

was willful. wanton, malicious, and intended to inflict mental 

anguish and bodily harm. Plaintiffs' unreasonable collection 

efforts claim fails as a matter of law. 

Texas Debt Collection Act Claim 


Plaintiffs allege that Defendants violated Texas Finance 

Code, Sections 392.304(a)(\9), 392.304(a)(8), 392.303(a)(2), 


and 392.301(a)(8). 


In order to state a claim under the TDCA, Plaintiffs must 

show: (I) the debt at issue is a consumer debt; (2) Defendants 

are debt collectors within the meaning of the TDCA; (3) 

Defendants committed a wrongful act in violation of the 

TDCA; (4) the wrongful act was committed against Plaintiffs; 

and (5) Plaintiffs were injured as a result of Defendants' 

wrongful act. See Tex. Fin.Code § 392.001, et seq. 

The TDCA does not prevent a debt collector from "exercising 

or threatening to exercise a statutory or contractual right 

of seizure, repossession, or sale that does not require court 

proceedings." Tex. Fin.Code § 392.30 I (b)(3); Sweet v. 
Wachovia Bank and Trosl Company. No. Civ.A. 3:03-CV­

1212-R, 2004 WL 1238180, at *3 (N.D.Tex. Feb. 26, 2004). 

The TDCA prohibits a debt collector from "threatening to 

take an action prohibited by law." Tex. Fin.Code § 392.301(a) 

(8). The TDCA also prohibits a debt collector from "using any 

other false representation or deceptive means to collect a debt 

or obtain information concerning a consumer." Tex. Fin.Code 

§ 392.304(a)(19). Section § 392.303(a)(2) prohibits a debt 

collector from using unfair or unconscionable means that 

employ the following practices: (2) collecting or attempting 

to collect interest or a charge, fee, or expense incidental to 

the obligation unless the interest or incidental charge, fee, or 

expense is expressly authorized by the agreement creating the 

obligation or legally chargeable to the consumer. 

Section 392.304(a)(8) states, "in debt collection or obtaining 

information concerning a consumer, a debt collector may 

not use a fraudulent, deceptive, or misleading representation 

that ... misrepresent[s] the character, extent, or amount 

of a consumer debt." For a statement to constitute a 

misrepresentation under the TDeA, Defendants must have 
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made a false or misleading assertion. Reynolds v. Sw. Bell 

Tel., L.P., No. 2-05-356-CV, 2006 WL 1791606, at *7 

(Tex.App.-Ft. Worth June 29, 2006, pet. denied). Section 
392.304(a)(l9) prohibits the use of false representations or 

deceptive means 10 collect a debt or obtain information 
concerning a consumer. Section 392.303(a)(2) of the Texas 

Finance Code prohibits a debt collector from collecting or 
attempting to collect interest or charges not authorized by the 

Note, Deed of Trust, or applicable law. 

The Court does agree that Plaintiffs offer no evidence 
that Defendants did anything that was false or deceptive 
in attempting to collect the debt, or threatened an action 

prohibited by law. The Deed of Trust provides Defendants 
with a contractual right to foreclose on the Property in 
the event of a default. Representations related to a loan 
modification do not constitute an attempt to collect a debt. 
See Singha v. BAC Home Loans Servicing. LP. No.4: I O-CV­
692,2011 WL 7678684, at *7-8 (E.D. Tex. June I, 2011). 

The summary judgment evidence shows that Plaintiffs have 

had over ten years to cure the default on the loan and that 
Defendants did not make false representations to Plaintiffs. 
In addition, any alleged or implied allegations of Defendants' 
oral representations in support of Plaintiffs' TDCA claims are 

barred as a matter oflaw. 3 

*10 The evidence in this case is clear that Plaintiffs were 
never promised that they qualified for a loan modification. 
The fact that Plaintiffs were encouraged to apply for a 

loan modification is not a violation of the TDCA. The fact 
that Plaintiffs were repeatedly denied a loan modification 
and filed additional applications is also not a violation of 
the TDCA. There is no evidence that Defendants induced 
Plaintiffs to remain in default. The Court agrees that 

Defendants are entitled to summary judgment on Plaintiffs' 
IDCA claim. Plaintiffs' TDCA claim fails as a matter of law. 
Kruse v. Bank 0/New York Mellon. 936 F.Supp.2d 790, 792­
93 (N.D.Tex.2013); Singh, 2012 WL 2013019, at *5. 

Texas Deceptive Trade Practices Act Claim 

Defendants move for summary judgment on Plaintiffs' DTPA 
claim. Plaintiffs assert a claim under the DTPA as an 
independent claim as well as using the TDCA as a tie-in 
statute. Defendants assert that Plaintiffs' DTPA claim fails 

as a matter of law because Plaintiffs are no consumers. To 
reeover under the DTPA, a plaintiff must show: (I) the 
plaintiff is a consumer; (2) the defendant ean be sued under 

the DTPA; (3) the defendant violated a specific provision of 

the DTPA; and (4) the defendant's violation is a producing 
cause of the plaintiffs damages. Tex. Bus. & Com.Code §§ 

17.41-17.63; Amstadt v. u.s. Brass Corp., 919 S.W.2d 644, 

649 (Tex. 1996). To qualify as a consumer, a plaintiff must 
(I) seek or acquire goods or services. and (2) the goods 

or serviees purchased or leased must form the basis of the 
complaint. Modelist v. Deutsche Bank Nat. Trust Co.• No. H­
05-1180,2006 WL 2792196, at *7 (S.D. Tex. Aug. 25,2006) 

(citingShennan Simon Enters., Inc. v. Lorac Servo Corp., 

724 S.W.2d 13, 14 (Tex. 1987». Whether a plaintiff is a 
consumer under the DTPA is a question of law. Id. (citing 
Holland Morlg. & Inv. Corp. V. Bone. 751 S.W.2d 515, 517 
(Tex.App.-Houston [1st Dist.] 1987, writ refd n.r.e.». 

In evaluating whether a plaintiffis a eonsumer, the Court must 
look to the object ofthe transaction. Tex. Bus. & Com.Code § 

17.45; La Sara Grain CO. V. First Nat'l Banko/Mercedes. 673 
S.W.2d 558, 567 (Tex. 1984). In La Sara Grain Company. the 
Texas Supreme Court held that a lender rnay be subject to a 

DTPA claim ifthe borrower's "objective" was the purehase or 
lease of a good or service. La Sara Grain Co., 673 S.W.2d al 

567. However, a person whose objective is merely to borrow 
money is not a consumer, because the lending of money 
does not involve either the purchase or lease of a good or 

service. Riverside Nat'l Bank V. Lewis. 603 S.W.2d 169, 173 
(Tex. 1980). 

In the present case, it is undisputed that Plaintiffs' claims arise 

out ofa loan and do not involve the purchase or lease of either 
goods or serviees. Plaintiffs did not seek to purchase or lease 

any goods or services from Defendants. Therefore, Plaintiffs 
are not "eonsumers" with respect to the home loan. Therefore, 
Plaintiffs' DTPA claim should be dismissed. See Miller v. 

BAC Home Loans Servicing, L.P.. 726 F.3d 717, 724-25 (5th 
Cir.2013). 

Declaratory and Other Equitable Relief 
Defendants also move for summary judgment on Plaintiffs' 
claims for declaratory relief and for an accounting. The 
federal Declaratory Judgment Act states, "[i]n a case of actual 
controversy within its jurisdiction, ... any court of the United 
States, upon the filing ofan appropriate pleading, rnay declare 

the rights and other legal relations of any interested party 
seeking such declaration, whether or not further relief is or 
could besought." 28 U.S.C. § 2201. Federal courts have broad 

discretion to grant or refuse declaratory judgment. Torch, Inc. 

V. LeBlanc. 947 F.2d 193, 194 (5th Cir. 1991). "Since its 
inception, the Declaratory Judgment Aet has been understood 
to confer on federal courts unique and substantial discretion 
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in deciding whether to declare the rights oflitigants." Wilton 

v. Seven Falls Co., 515 U.S. 277, 286 (1995). The Declaratory 

Judgment Act is "an authorization, not a command." Public 

Affairs Assocs., Inc. v. Rickover, 369 U.S. III, 112 (1962). 

It gives federal courts the competence to declare rights, but 

does not impose a duty to do so. Id. 

*11 The Declaratory Judgment Act is a procedural device 

that creates no substantive rights, and requires the existence 

of a justiciable controversy. Aetna Life Ins. Co. v. Haworth, 

300 U.S. 227, 239-241 (1937); Lowe v. Ingalls Shipbuilding, 

723 F.2d 1173, 1179 (5th Cir. 1984). Thus, the Act provides 

no relief unless there is a justiciable controversy between the 

parties. The Fifth Circuit stated as follows: 

In order to demonstrate that a case or controversy exists to 

meet the Article III standing requirement when a plaintiff 

is seeking injunctive or declaratory relief, a plaintiff must 

allege facts from which it appears there is a substantial 

likelihood that he will suffer injury in the future. Based on 

the facts alleged, there must be a substantial and continuing 

controversy between two adverse parties. The plaintiff 

must allege facts from which the continuation ofthe dispute 

may be reasonably inferred. Additionally, the continuing 

controversy may not be conjectural, hypothetical, or 

contingent; it must be real and immediate, and create a 

definite, rather than speculative threat of future injury. 

Past exposure to illegal conduct does not in itself show a 

present case or controversy regarding injunctive relief ... if 

unaccompanied by any continuing, present adverse effects. 

To obtain equitable relief for past wrongs, a plaintiff must 

demonstrate either continuing harm or a real and immediate 

threat ofrepeated injury in the future. Similar reasoning has 

been applied to suits for declaratory judgments. 

Bauer v. Texas, 341 F.3d 352, 358 (5th Cir. 2003) (citations 

and quotations omitted). 

The parties agree that these remedies do not constitute 

independent causes of action. At the present time, there 

is no actual controversy between the parties that would 

allow for declaratory relief, and this claim should be denied. 

Furthennore, Plaintiffs are not entitled to these equitable 

remedies, including an accounting, because they have no 

viable cause of action. 

Defendants' Request to Strike Summary Judgment 

Evidence 

In their Response, Plaintiffs attach numerous declarations 

from a Massachusetts lawsuit regarding HAMP. Defendants 

move to strike this evidence because the declarations from 

an unrelated lawsuit, bearing no relation to the date this case 

was filed and having absolutely nothing to do with Plaintiffs' 

loan, are inadmissible as summary judgment evidence to 

support contentions Plaintiffs may be asserting in this suit. 

Defendants further assert that even if the Court would 

consider allegations regarding alleged modification practices, 

such alleged oral misrepresentations, without a written 

modification, are barred by the statute of frauds. Plaintiffs 

respond that contrary to Defendants' attempt to argue 

otherwise, the declarations are relevant as the affidavits show 

the patterns and practices of Bank of America throughout the 

entire country in regards to their loan modification process, 

and they should be admitted as evidence of those patterns and 

practices for the purposes of both all dispositive motions and 

for the trier of fact to consider at trial. 

The Court agrees that these declarations are not admissible in 

this lawsuit. The declarants have no personal knowledge of 

the facts of this case. Even if the evidence were admissible, 

the result does not change. Plaintiffs were in breach of 

the Note and Deed of Trust and were never entitled to a 

loan modification. The Court also agrees with Defendants 

that any alleged oral misrepresentations, without a written 

modification, are barred by the statute of frauds. 

RECOMMENDAnON 

*12 Based upon the findings discussed above, the Court 

RECOMMENDS that Defendants' Motion for Summary 

Judgment (Dkt.# 16) be GRANTED and Plaintiffs' case 

DISMISSED with prejudice. 

Within fourteen (14) days after service of the magistrate 

judge's report, any party must serve and file specific written 

objections to the findings and recommendations of the 

magistrate judge. 28 U.S.c. § 636(b)(I)(C). In order to be 

specific, an objection must identify the specific finding or 

recommendation to which objection is made, state the basis 

for the objection, and specify the place in the magistrate 

judge's report and recommendation where the disputed 

detennination is found. An objection that merely incorporates 

by reference or refers to the briefing before the magistrate 

judge is not specific. 
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grounds. 28 U.S.C. § 636(b)(I) (extending the time to file
Failure to file specific, written objections will bar the 

objections from ten to fourteen days). 
party from appealing the unobjected-to factual findings and 
legal conclusions of the magistrate judge that are accepted 

SIGNED this 14th day of May, 2014. 
by the district court, except upon grounds of plain error, 
provided that the party has been served with notice that 
such consequences will result from a failure to object. See All Citations 
Douglass v. United Services Automobile Ass'n, 79 F.3d 1415, 

1417 (5th Cir. I 996)(en banc), superceded by statute on other Not Reported in F.Supp.3d, 2014 WL 2996159 


Footnotes 

1 	 Despite making this statement, Plaintiffs provide the Court with no evidence to establish this fact. 

2 	 Plaintiffs argue that Defendants continue to erroneously argue that the statute of limitations has not run because they 

abandoned the January 2004 acceleration and because an additional Notice of Default was sent in September of 2010. 

Plaintiffs argue that the September 2010 letter was a notice of intent to accelerate and not a notice of acceleration, 

making acceleration improper. Even if this true, it has no bearing on the statute of limitations. The acceptance of the 

payment restored the original maturity date of November 1,2031. If the later notification somehow does not qualify as a 

new acceleration, the statute of limitations period has still been reset to the original maturity date. 

3 	 In support of their TDCA claim, Plaintiffs assert their statute of limitations argument, stating that since Defendants were 

allegedly barred from foreclosing, that their foreclosure efforts amount to threatening to take an action prohibited by law. 

The Court has already rejected this argument. 

End of Document 	 © 2015 Thomson Reuters. No claim 10 original U.S. Government Works. 
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