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I INTRODUCTION

Defendant/Appellant Azure Chelan, LLC (“Azure”)
appeals from a pair of erroneous summary judgment rulings, in
which the trial court allowed a junior lienholder to invalidate
Azure’s senior lien.

Azure possessed a senior, secured interest in real property
in Chelan County, Washington, (“Property”), which was
intended to be developed for residential housing. Washington
Federal! later obtained an invalid Deed of Trust that
purportedly conveyed a junior security interest in the same
property covered by Azure’s senior lien.

In 2011, the Bank foreclosed on its invalid junior interest
and obtained a Trustee’s Deed (which was also invalid for
additional reasons). Then, claiming to be “owner” of the property
subject to Azure’s lien, the Bank invoked RCW 7.28.300 (which
confers standing only on property “owners”) to seek to invalidate
Azure’s allegedly time-barred senior lien. The trial court
awarded summary judgment quieting title in the Bank and

invalidating Azure’s senior lien. It is undisputed that without

1 Washington Federal is successor to Horizon Bank (collectively the “Bank”).



RCW 7.28.300, the Bank would have no standing to assert the
borrower’s statute of limitation defense and its quiet title claim
would fail as a matter of law.

The Bank’s position reflects two primary flaws, both of
which are independently fatal to its summary judgment motion.
First, because the Bank’s Deed of Trust was invalid (LHDD1
having disabled itself to make any further encumbrance after
granting Azure’s Deed of Trust) the Bank did not take valid
legal title to the Property when it foreclosed in 2011. Second,
the Trustee did not convey the property described in the Bank’s
Deed of Trust and called out in the Notice of Sale; instead the
Bank caused the Trustee (a subsidiary of the Bank’s law firm) to
draft an entirely new property description that it inserted in the
Trustee’s Deed, which the Trustee was without power to convey.
As it does not own the Property, the Bank lacked standing under
RCW 7.28.300 to quiet title. For either reason, summary
judgment quieting title in the Bank’s favor under RCW 7.28.300
was error.

The trial court expressed “concern” that the Bank’s law

firm “unilaterally changed the legal description” without court



approval and while acting as trustee.2 While the Bank claims,
with absolutely no evidentiary support, that the effect of the
new and different property description it caused the Trustee to
put into the Trustee’s Deed was merely to correct a “scrivener’s
error,” the evidence before the trial court was that the errors in
the legal description were “profound” and material. On summary
judgment the trial court was not allowed to ignore those errors.
Summary judgment under RCW 7.28.300 was error because
questions of fact exist about: (1) whether anything was actually
conveyed to the Bank, and (2) whether that which was
purportedly conveyed included the Property securing the Azure
Deed of Trust.

The trial court also erred in accepting the Bank’s
argument that the 6-year statute of limitation on Azure’s claim
against its borrower began to run in May 2007 (when the Bank
agreed that Azure accelerated debt). While the Bank was only
able to support this position by pointing to a single unsigned,
undated document, Azure offered evidence not only that it did

not accelerate the debt in May 2007, but that the borrower cured

2 CP 0-0429, CP 0-0548.



defaults by making substantial payments after this date, and
that acceleration did not occur until later in August 2009. Even
if acceleration did occur in May 2007, questions of fact exist as
to whether Azure’s acceptance of the borrower’s payments
reinstated the secured obligations or constituted either
abandonment or waiver of any acceleration. To complete the
record, Azure offered evidence that it actually accelerated the
debt in August 2009.

The Bank also sought, and erroneously obtained,
summary judgment on Azure’s counterclaims that the Bank’s
Deed of Trust and the Trustee’s Deed it obtained at the
foreclosure sale were invalid, the Bank slandered Azure’s title,
the Trustee breached various legal duties, and that the Bank’s

claims were frivolous

II. ASSIGNMENTS OF ERROR

1. The trial court erred in granting summary
judgment in favor of the Bank on its quiet title claim based on

expiration of the statute of limitations.3

3 CP 0-0429, CP 0-0453, CP 0-0454 — 459.



2. The trial court erred in quieting title in the subject
property in favor of the Bank.4

3. The trial court erred in granting summary
judgment in favor of the Bank on Azure’s counterclaims.s

ITI. ISSUES PERTAINING TO ASSIGNMENTS
OF ERROR

1. Whether the Bank had standing to assert a statute
of limitations defense to defeat Azure’s senior Deed of Trust,
including whether the Bank met its burden of proving it is the
“owner” of the subject property under RCW 7.28.300.
(Assignments of Error 1-3).

2. Whether the Bank’s junior Deed of Trust was
valid. (Assignments of Error 1-3).

3. Whether the Foreclosure Trustee’s insertion of a
new, materially different legal description in the Trustee’s Deed
rendered the Trustee’s Deed void and/or ineffective to convey

any property interest. (Assignments of Error 1-3).

4+ CP 0-0429, CP 0-0453, CP 0-0454 — 459.
5 CP 0-0544 — 0-0547, CP 0-0548.



4, Whether questions of fact exist concerning when
the statute of limitations began to accrue on Azure’s claim
against LHDD1. (Assignments of Error 1-2).

5. Whether questions of fact exist concerning when
Azure accelerated the underlying loan. (Assignments of Error 1-
2).

6. Whether questions of fact exist concerning
whether Azure either waived or abandoned the alleged debt
acceleration. (Assignments of Error 1-2).

7. Whether questions of fact exist on Azure’s
counterclaim that the Bank’s Deed of Trust was invalid because
LHDD1 had no ability to grant a second trust deed encumbering
the same property as covered by Azure’s Deed of Trust.
(Assignment of Error 3).

8. Whether questions of fact exist on Azure’s
counterclaim that the Bank’s Deed of Trust and Trustee’s Deed
were invalid because they lack proper legal descriptions.
(Assignment of Error 3).

9. Whether questions of fact exist on Azure’s

counterclaim that the Bank’s Deed of Trust and the Trustee’s



Deed amount to a slander of title to the subject property.
(Assignment of Error 3).

10. Whether questions of fact exist on Azure’s
counterclaim that the Foreclosure Trustee violated RCW 61.24.
(Assignment of Error 3).

IV. STATEMENT OF THE CASE
A. Background Facts.

1. February 2007 - Azure’s senior Deed of Trust
was created.

The subject property (“Property”) is known as the Lake
Hills Estates, a 168-acre tract next to the Chelan public golf
course. Jack Mr. Cole, the owner of Azure, acquired the
Property in 2005 for the purpose of development into single-
family residential lots.6 Mr. Cole is now 75-years old and retired;
this investment accounts for a significant part of his retirement.”

Mr. Cole formed a development company for his
involvement in the project — Azure Chelan, LL.C. Azure joined

with an unrelated development partner, Lakehills Development

8§ CP 0-03286, 0-0336 — 337.
7CP 0-0327.



LLC, to form a single-purpose development company for this
project, Lake Hills Development Division 1, LLC (“LHDD1”).
Mr. Cole was the LL.C Manager of LHDD1.8

Development of the Property began in 2005. The plan was
to develop the Property in two phases: Phase 1 would consist of
86 residential lots on a 46-acre portion on the West end of the
Property. Once the Phase 1 lots were sold, LHDD1 was to go
through a similar process in Phase 2, which was expected to be
roughly 120 lots on the remaining 122 acres at the East end of
the Property.?

In February 2007, Lakehills Development LLC purchased
Azure’s interest in the development in an Equity Redemption
Agreement for cash and a $5,500,000 Promissory Note (“Azure
Note”).10 The Equity Redemption Agreement!! and the Note were
secured by a recorded first Deed of Trust on the Phase 2 portion
of the Property (“Azure Deed of Trust”). The Phase 1 portion of

the Property was left unencumbered for the express purpose of

8 CP 0-0326, 0-0336 — 337.
?1d.

10 CP 0-0354 — 0358.

11 CP 0-0360 — 0367,
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permitting LHDD1 to obtain construction financing for the
development work on Phase 1.:2

The Azure Deed of Trust specifically prohibited
subordinate Deeds of Trust on Phase 2.13 As the Azure Deed of
Trust was recorded in February 16, 2007, the Bank had record
notice of the fact that LHDD1 had relinquished its right to grant
any further encumbrance over Phase 2 property without either
paying Azure or obtaining its written consent, which the Bank
never sought nor received.

When Azure and LHDD1 executed the Promissory Note
and Deed of Trust in February 2007, the parties intended that
LHDD1 would apply for and obtain a construction loan from
another lender.* The agreed upon plan allowed LHDD1 to
obtain a construction loan using Phase 1 of the Property as
collateral, develop the 46 acres in Phase 1 into approximately 86
building lots, and then upon completion repay the Promissory

Note in a lump sum to Azure.’®» Azure’s Deed of Trust was

12CP 0-0326 — 327, CP 0-0336 - 337.

13CP 0-0343.

14 CP 0-0328, CP 0-0336 — 337, CP 0-0355 — 0356.
15 1d.
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therefore limited to the acreage within Phase 2, as to which
LHDD1 formally disabled itself to make any conveyance or
further encumbrance without Azure’s consent or by paying off
its obligation to Azure.

2. Spring 2007 - LHDD1 defaulted.

LHDD1 defaulted in the spring of 2007.1¢ However, as it
was entitled to, Azure elected to accept the payments, actions,
assurances, and other commitments of LHDD1 to cure the
defaults rather than initiate foreclosure in 2007.17 Azure opted
to permit LHDD1 to cure the defaults or, in some instances,
temporarily excused performance of the defaulted terms.s
While, Azure continued to send LHDD1 Notices of Default,’® in
each event Azure elected to accept the assurances from LHDD1
as supporting a cure or excuse of those default events.2

As part of the accommodation to LHDD1, Azure accepted
late payments in the spring of 2007 after sending out default

notices. As an example, the first Notice of Events of Default

16 CP 0-0368, CP 0-0387.

17 CP 0-0328 — 329, CP 0-0336 — 337.
18 1d.

15 CP 0-0376 — 377, CP 0-0378 — 387,
20 CP 0-0329, CP 0-0336 — 337.

10
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listed various payments that LHDD1 was required to make. 2!
The May Notice relied upon by the Bank recited that to
reinstate the Deed of Trust, LHDD1 must pay those amounts.
2LHDD1 made the required partial payments.2

3. May 2007 - Bank obtained invalid junior
security interest.

In May 2007, three months after Azure recorded its Deed
of Trust, Horizon Bank extended a $9,900,000 construction loan
to LHDD1 (“Horizon Loan”).2¢ Despite having knowledge of the
Azure’s Deed of Trust, in which LHDD1 had disabled itself to
grant any further encumbrance, and having no evidence of
Azure’s written consent (which was never given) Horizon Bank
attempted to secure its loan via a junior Deed of Trust (“Bank
Deed of Trust”) 25 which purported to encumber all of the
Property, including Phase 2.26

4. August 2009 - Azure declared LHDD1 in
default.

21 CP 0-0369 — 371.

22 CP 0-0311 - 317.

23 CP 0-0329, CP 0-0336 — 337.
21 CP 0-0257.

25 CP 0-0260 - 271.

26 CP 0-0327, CP 0-0336 — 337.

11
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The Azure Note was due at the completion of the
construction and sale of Phase 1 lots, and carried an outside
limit for LHDD1’s payment of 24 months from the funding date
in February 2007.2

By mid-2009, it was apparent to Azure that LHDD1 was
bankrupt, and that LHDD1 could not complete and sell the
Phase 1 lots without additional investment of somewhere
between $500,000 and $2 million.?® Accordingly, Azure served
upon LHDD1 another, updated Notice of Events of Default,
which went uncured. Azure also elected at that time to
accelerate the Azure Note with a Statutory Notice of Default
under RCW 61.24.29 This notice was dated August 7, 2009, thus
allowing Azure until August 2015 to foreclose on LDHH1.

Significantly, at this time the Bank approached Azure
about completing the project on its behalf.3® Based on the
possibility of working with the Bank to complete the project,

Azure elected not to proceed with foreclosure.3' During these

21 CP 0-0355.

28 CP 0-0330, CP 0-0336 — 337.
29 CP 0-0330, CP 0-0388 — 405.
30 CP 0-0330, CP 0-0336 — 337.
31 CP 0-0330, CP 0-0336 ~ 337.

12
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discussions, the Bank was in a first secured position on Phase 1,
and Azure was in a first (and sole) secured position on Phase 2.
Together, the parties had the opportunity to proceed with the
project.

5. 2010-2011: Washington Federal purportedly
acquired Property through foreclosure.

Horizon Bank failed on January 8, 2010, and Washington
Federal acquired the Horizon Loan from the FDIC receivership
of Horizon Bank and became the beneficiary under the Bank
Deed of Trust.2? When LHDD1 defaulted by failing to pay
amounts due under the Horizon Loan, Washington Federal
caused a trustee to non-judicially foreclose on the Bank’s Deed
of Trust in January, 2011.33

6. The Foreclosure Trustee unilaterally inserted

a new, materially different legal description
into the Trustee’s Deed.

After the foreclosure sale, the Bank decided it wanted to
take title to property described differently than its Deed of

Trust. It had the Trustee insert an entirely new and different

32 CP 0-0258.
3 1d., CP 0-0272 - 282

13
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legal description into the Trustee’s Deed. The Bank claims the
changed description was to correct some “scrivener’s errors.”s
However, the Bank offered no evidence to support that
assertion, and the evidence of record is that there were no
“scrivener’s errors”: the property description that was covering
Phase 2 contained in the Bank’s Deed of Trust was faithfully
copied from Azure’s Deed of Trust over Phase 2, and was
faithfully set out in the Notice of Trustee’s Sale.

At the Bank’s instance, the trustee, LPSL Corporate
Services, Inc., a company that is a subsidiary of the Bank’s law
firm,® changed the legal description to one that appears entirely
different, as to which there is no evidence what property it now
covers. 3¢ Of note, the officers of LPSL are practicing lawyers
with the Bank’s law firm — Lane Powell.3” Thus, the Bank’s law
firm, acting as the Foreclosure Trustee and with the assistance
of the title company, created and recorded a new, revised

Trustee’s Deed using the “corrected” legal description, without

34 CP 0-0417

35 CP 0-0422 — 423.

36 CP 0-0417, CP 0-0422 — 423.
37 CP 0-0422, CP 0-0427 — 428.

14
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notice to any interested party and without court approval.ss

B. Procedural History.
1. Bank’s first summary judgment motion.

After amending its Complaint to include a quiet title
claim under RCW 7.28.300, the Bank moved for summary
judgment, arguing that Azure’s Deed of Trust was unenforceable
because the statute of limitations on its claim against LHDD1
on the secured obligations had run. After realizing that the
Trustee’s Deed (the document under which the Bank claimed
ownership) contained a new and materially different legal
description from that appearing in the Bank’s Deed of Trust and
Notice of Sale, the trial court requested additional briefing on
the issue.® This was because of the trial court’s “concern” that
Lane Powell had unilaterally changed the legal description
without court approval and did so while acting as trustee.

On January 29, 2015, the trial court granted summary

judgment in favor of the Bank, quieting title as requested based

38 1d.

3 “Upon review of the motion, the court noted the difference in language
between the legal descriptions appearing in the deeds of trusts and the legal
description appearing in trustee’s deed.” CP 0-0421.

40 CP 0-0429.
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on the expiration of the statute of limitations under RCW
7.28.300.1t The trial court did not rule that the statute of
limitations had run as to LHDD1’s underlying obligations;
rather it carefully limited its order to a determination that the
statute of limitations barred Azure’s right to enforce the Deed of
Trust. The trial court’s order certified the issue as final under
CR 54(b), and Azure timely filed a notice of appeal.«

2. Bank’s second summary judgment motion.

After entry of the initial order on summary judgment, the
Bank filed a second summary judgment motion, seeking
dismissal of Azure’s counterclaims. The trial court granted this
motion, dismissing Azure’s counterclaims on June 26, 2015.43
Azure timely filed a notice of appeal of this order on July 17,
2015.4¢ Subsequently, upon Azure’s motion, the two appeals
were consolidated.

V. SUMMARY OF ARGUMENT

The only way the Bank could take advantage of LDHH1’s

4 CP 0-0454 - 459,
42 CP 0-0460 - 469,
43 CP 0-0544 - 547.
44 CP 0-0549 - 555.
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personal statute of limitations defense and quiet title was as
“owner” of the property under RCW 7.28.300. That statute only
allows owners to quiet title. The Bank did not become an owner,
however, for two reasons. First, LHDD]1, as grantor, could not
convey any more than it had, and at the time it granted the
second Deed of Trust to Horizon it had disabled itself to grant
any further encumbrance (of which fact Horizon was on notice).
Second, the Trustee’s Deed purportedly conveying title from the
Trustee to the Bank contained a property description materially
different from that in the Bank’s purported Deed of Trust, which
was published in the Notice of Trustee’s Sale.

The Bank’s improper attempt at self-help by “correcting”
the Trustee’s Deed invalidated any conveyance because the
Trustee (a) had no authority under the Deed of Trust Act to
invent a new legal description, and was forbidden to do so under
the Statue of Frauds, and (b) could not convey title to other than
what it actually held. On this record, there is simply no way of
knowing what property is covered by the new property
description, but it was neither within the Trustee’s authority to

insert a new and different property description into its deed, nor
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to convey any property other than exactly what it held, if
anything. If the Bank wanted to change the legal description for
its Trustee’s Deed, it needed to take title then petition the court
to reform the Deed. It is not clear that the Bank owns any of the
Property securing Azure’s Deed of Trust, and there are
questions of fact about whether the Bank had a right to rely on
RCW 7.28.300 as a mechanism to quiet title. Consequently,
summary judgment was erroneously granted.

Alternatively, even if the Bank was the “owner” of the
Property, material questions of fact exist as to when the six-year
statute of limitations began to run on Azure’s claim against
LDHH1. Specifically, material questions of fact exist as to
whether and when Azure accelerated the Azure Note and
whether subsequent acts amounted to a waiver or abandonment
of any acceleration.

There is a complex and disputed factual record relating to
Azure’s counterclaims, including issues concerning whether the
Bank obtained anything in its Deed of Trust, the validity of the
Trustee’s Deed, and the Foreclosure Trustee’s failed attempt to

unilaterally modify the Trustee’s Deed without court approval.
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Consequently, the trial court erred in dismissing Azure’s claims
on summary judgment.

VI. ARGUMENT

A. The trial court’s rulings on summary judgment are
subject to de novo review.

An order granting summary judgment is subject to review
de novo, and the appellate court engages in the same inquiry as
the trial. See Folsom v. Burger King, 135 Wn.2d 658, 663 (1998).
Summary judgment is only warranted when “there is no genuine
issue as to any material fact” and “the moving party is entitled
to judgment as a matter of law.” CR 56(c). The burden is on the
party seeking summary judgment to demonstrate the absence of
a genuine issue of material fact. Folsom, 135 Wn.2d at 663. All
of the facts and reasonable inferences must be viewed in the
light most favorable to the nonmoving party. See Ruvalcaba v.
Kwang Ho Baek, 175 Wn.2d 1, 6 (2012). Even where the
evidentiary facts are undisputed, if reasonable minds could draw
different inferences from those facts, then summary judgment is
not warranted. See Chelan Cnty. Deputy Sheriffs Ass'n v. Chelan

Cnty., 109 Wn.2d 282, 294-95 (1987).
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For purposes of determining whether there is a genuine
issue of material fact for trial, materiality is based on the
governing substantive law. See Rossiter v. Moore, 59 Wn.2d 722,
724 (1962) (indicating “material facts” are determined “under
applicable principles of substantive law”; quotation omitted);
Morris v. McNicol, 83 Wn.2d 491, 494 (1974) (indicating “a
‘material fact’ is a fact upon which the outcome of the litigation
depends”).

B. The trial court erroneously granted summary

judgment on the Bank’s quiet title claim based on
expiration of the statute of limitations.

In its Amended Complaint, the Bank asserted four causes
of action.# The Bank sought summary judgment on only one of
its claims,* which was an assertion that Azure’s senior deed of
trust was unenforceable because enforcement of the underlying
debt was barred by the applicable statute of limitations.

The Bank’s summary judgment motion was flawed
because (1) the Bank lacked standing to raise the LHDD1’s

statute of limitations defense and, alternatively, (2) material

5 CP 0-0181 — 239.
% CP 0-0243, n.3.
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questions of fact existed concerning whether LHDD1's debt was
accelerated on the date claimed by the Bank.

1. Bank lacks standing to quiet title based on
LHDDZ7T’s statute of limitation defense.

It 1s axiomatic in every American jurisdiction, including
Washington that a defense based upon the statute of limitations
in personal to a defendant, Vern. J. Oja & Ass’n. v. Wash. Park
Towers Inc., 89 Wn.2d 72 (1977), and may be waived, Boyle v.
Clark, 47 Wn.2d 418 (1955). It is equally well settled that one
creditor of a debtor may not invoke the debtor’s personal statute
of limitations defense so as to maneuver ahead of another
creditor. Guar. Sec. Co. v. Coad, 114 Wash. 156 (1921). The
Bank, therefore, lacked standing to invoke LDHH1’s personal
statute of limitations defense to argue that LDHH1’s obligation
to Azure is time-barred. There is one narrow exception to that
rule; under RCW 7.28.300, a property owner can assert in a
quiet title action that a lien clouding his title is time-barred.

The Bank’s standing to seek to invalidate Azure’s senior
Deed of Trust thus rested solely and completely upon its
challenged claim of ownership. The Bank’s asserted ownership

flows solely from the Trustee’s Deed, which has no effect because
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the Trustee had nothing to convey and because it purports to
convey something different from that which LHDD1 purported
to give to the Trustee (if the Trustee received anything at all).
At common law, a mortgage existed separately from the

obligation it secured; therefore, even when the statute of
limitations had run on an underlying debt, a mortgagee still
could foreclose on the mortgage. This was in part because the
equitable foreclosure action was not governed by the legal
statute of limitations defense, and in part because the expiration
of the limitation period “bars merely the remedy on the debt, not
the right.” Walcker v. Benson and McLaughlin, P.S., 79 Wn.
App. 739, 742 (1995) (internal citations omitted). “Washington’s
deed of trust statute, RCW 61.24, does not refer to any
limitation period for nonjudicial foreclosures.” Id. at 743. Thus,
under the common law and Washington’s deed of trust statute,
expiration of the statute of limitations of the underlying debt
would not bar a nonjudicial foreclosure action.

Although the distinction between a deed of trust

and a regular mortgage is becoming increasingly

less significant, it has not been totally destroyed.

One of the most important persisting notions is
that it, like other trusts, continues until the
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performance of the trust purpose, viz., the
payment of the debt for which the trust was
created. One result is that there is no time limit
on it except as specifically provided by statute.
Barring of the remedy on the debt has no effect
upon the trustee’s power to sell the property and
pay the debt with the proceeds.

Walcker, 79 Wn. App. at 742-743 (citation omitted).

In light of the forgoing, the Washington legislature
enacted RCW 7.28.300, which subjects nonjudicial foreclosures
to a statute of limitations, but only in quiet title actions brought
by the current owner of the subject property. RCW 7.28.300
provides:

The record owner of real estate may maintain an

action to quiet title against the lien of a mortgage

or deed of trust on the real estate where an action

to foreclose such mortgage or deed of trust would be

barred by the statute of limitations, and, upon

proof sufficient to satisfy the court, may have
judgment quieting title against such a lien.

(emphasis added).

Absent enactment of RCW 7.28.300, there would be no
statute of limitations defense that would block Azure’s ability to
seek nonjudicial foreclosure of its Deed of Trust, even if
collection of the underlying debt against LDHH1 was time

barred.
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As RCW 7.28.300 only applies to “owners,” the sole basis
upon which the Bank could claim standing to quiet title based
on the alleged running of the statute of limitations was as an
owner of the Property. While the Bank claimed owner status, it
failed to establish either the validity of its Deed of Trust (given
the clear provision in Azure’s recorded, prior Deed of Trust
disabling LDHHI1 to grant any further encumbrance), or the
validity of the Trustee’s Deed (given the Trustee’s admitted
decision to convey a property whose description was materially
different from that in the Bank’s Deed of Trust and Notice of
Trustee’s Sale). These are of critical significance, because the
Foreclosure Trustee was without power to convey a Trustee’s
Deed if the Trustee never had title, or, if it did, its effort to
convey property different than what was specified in the Bank’s
Deed of Trust was invalid. At a minimum, material issues of
fact were presented to the trial court on the question, requiring
denial of summary judgment.

The Bank’s sole evidence that it was the “owner” of the
Property when it sought to quiet title is the Trustee’s Deed it

obtained after foreclosure. However, the Trustee’s deed is either

24



(1) void, or (2) ineffective as a matter of law, or (3) material
questions of fact exist concerning its validity. Either way,
summary judgment was inappropriate given the Bank’s doubtful
claim to be an “owner” of the property secured by Azure’s Deed
of Trust.

a. Summary judgment was inappropriate

because the Bank’s Trustee never
received title to anything.

The Deed of Trust LDHH1 granted to Azure, and that
Azure recorded in Chelan County in February 2007, provided:

4.11 Sale, Transfer, or Encumbrance of Property. Grantor
shall not, without out the prior written consent of
Beneficiary . . . further encumber the property or any
interest therein . . . without first repaying in full the Note
and all other sums secured hereby.*

Washington law recognizes that there are different
variants of such provisions. According to Professor Stoebuck:

A “disabling” restraint is one that is stated in the form of
a prohibition; the transferor in some way forbids the
transferee from alienating. A variant form of disabling
restraint that is sometimes recognized is a “promissory”
restraint, where the transferee promises not to alien. An
example of a disabling restraint is a conveyance in which
the grantor says “grantee shall not alienate” or a
conveyance accompanied by the grantee's covenant not to
alienate.

47 CP 0-0027.
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17 William B. Stoebuck & John W. Weaver, Washington
Practice, Real Estate: Property Law § 1.26 (2d ed. 2004 & Supp.
2015).

LDHH1 had clearly agreed to disable itself, consonant
with Professor Stoebuck’s example: its Deed of Trust provided
that it “shall not . . . further encumber the property....”
Accordingly, the Deed of Trust that LDHH1 conveyed to Horizon
Bank’s Trustee conveyed nothing because LDHH1 had nothing
left to convey.«#® Because the Trustee took nothing in the Deed of
Trust LDHH1 gave it, the Trustee had nothing to convey to the
Bank following a foreclosure sale.

b. Summary judgment was inappropriate
because the Trustee’s Deed was void

and/or purported to convey property
the Trustee had no power to convey.

1. The Trustee had no power to alter any
legal description, and its attempt to do
so was void under the Statute of
Frauds.

48 We are not confronted here with any difficult equitable question of fairness
to the Bank, because Azure’s Deed of Trust was of record, and Horizon Bank
was clearly aware of it, given that the property description that Horizon
Bank used to describe Phase 2 in its Deed of Trust was identical to that in
Azure’s Deed of Trust.
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A Trustee under a Deed of Trust has no power to alter
legal descriptions. In Bigelow v. Mood, 56 Wash.2d 340, 341, 353
P.2d 429 (1960), the Washington Supreme Court reiterated the
long-established rule that:

[[]n order to comply with the statute of frauds, a

contract or deed for the conveyance of land must

contain a description of the land sufficiently

definite to locate it without recourse to oral

testimony, or else it must contain a reference to

another instrument which does contain a sufficient

description. Conveyances of land must contain a

description of the land that is sufficiently definite
to locate it without recourse to oral testimony.

Bigelow, 56 Wn.2d at 341 (citing Berg v. Ting, 125 Wn.2d 544,
551 (1995); RCW 64.04.010; RCW 64.04.020).

A deed may be reformed, but only in circumstances where
an inadequate description resulted from a scrivener's error or
because of a mutual mistake. See, e.g., Berg, 125 Wn.2d at 553-
54. Reformation is an equitable remedy, Denaxas v. Sandstone
Ct. of Bellevue, LLC, 148 Wn.2d 654, 669 (2013), which only a
court is empowered to grant. A party seeking reformation must
prove the facts supporting it by clear, cogent, and convincing

evidence. Id.
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Nothing in Washington’s statutes creating and governing
Deeds of Trust (RCW Chapter 61.24) provides an exception to
the Statute of Frauds, or empowers a Trustee to collude with a
lender to alter a property description in a trust deed.®® In House
v. Erwin, 81 Wn.2d 345 (1972), our Supreme Court declared that
it would not allow real estate brokers to supply or alter real
property descriptions in earnest money agreements, unless the
agreement specifically empowered and authorized them to do so,
because such authority could not be reconciled with the policies
underlying the Statute of Frauds. House is directly applicable
here, and dictates a holding that the Bank’s Trustee could not
arrogate to itself the power to reform or rewrite a property
description. The Trustee did so here at the direction of the Bank;
the product of its effort was void as a matter of law.

1i. There was no scrivener’s error.

Even if the Bank’s Trustee had authority to “correct” the
legal description of the property it purported to convey, no

grounds existed to do so here. There was no “scrivener’s error”.

49 A trustee that colludes with the lender/beneficiary commits a
violation of the Consumer Protection Act. Klem v. Wash. Mut.
Bank, 176 Wn.2d 771 (2013).
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The property description of Phase 2 in the Bank’s Deed of Trust
is identical to that in Azure’s Deed of Trust, and was
presumably faithfully copied from it. Further, it is undisputed
the Notice of Sale published by the Bank’s Trustee faithfully set
forth the exact same legal description that had appeared in
LDHHT’s Deed of Trust. There was no intervening error in
copying the description into new documents. Cf. Glepco, LLC v.
Reinstra, 175 Wn. App. 545 (2013). Rather, it is undisputed that
the Trustee’s Deed obtained by the Bank in foreclosure purports
to convey something entirely different than what was set forth
in Bank’s Deed of Trust, for no better reason than that the Bank
wanted it that way. The changes were material: even a cursory
comparison of the Bank’s Deed of Trust and the Trustee’s Deed
reveal substantial changes. Compare Appendix A (Bank’s Deed
of Trust),50 Appendix B (Trustee’s Deed),? and Appendix C,
which is a demonstrative exhibit showing the differences

between the two documents.

5 CP 0-0260 — 271,
51 CP 0-0272 — 282,
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Recognizing the differences between the legal description
in the Bank’s Deed of Trust and the Trustee’s Deed issued after
the Bank’s foreclosure, the trial court requested additional
briefing on the issue as it related to the Bank’s quiet title
claim.52 Without evidentiary support, the Bank argued that its
Deed of Trust contained “scrivener’s errors” that needed
correction. Based on this undefined and unsupported claim of a
scrivener’s error, the trustee, LPSL Corporate Services, Inc., a
subsidiary of the Bank’s law firm,5 altered the legal description
“in order to more accurately describe Phase II and to avoid
future confusion.”s* Of note, the officers of LPSL are practicing
lawyers with the Bank’s law firm — Lane Powell.55 The effect of
this was that the Bank’s law firm altered the legal description
on the Bank’s Deed of Trust, for the Bank’s benefit, then the
Bank’s law firm acted as the Foreclosure Trustee, and with the

assistance of the title company, created and recorded a Trustee’s

52 “Upon review of the motion, the court noted the difference in language
between the legal descriptions appearing in the deeds of trusts and the legal
description appearing in trustee’s deed.” CP 0-0421,

53 CP 0-0422.

54 CP 0-0417.

5 CP 0-0422, CP 0-0427 — 428.
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Deed using the “corrected” legal description, without notice to
anyone and without court approval.s¢ Without ruling on the
legal significance of this conduct, the trial court expressed its
“concern” that Lane Powell unilaterally changed the legal
description without Court’s approval when acting as trustee.s
In contrast to the Bank’s factually unsupported

contention that the differences in the legal descriptions were the
result of scrivener’s errors, Azure retained a surveyor to
examine the legal descriptions and advised that the differences
were “profound.”s® The surveyor gave a preliminary opinion that
the legal description in the Trustee’s Deed significantly
expanded the land area described, but felt the degree of
expansion was difficult to quantify.»

umi.  The Bank’s Trustee had no power to

convey property different from what
was conveyed to it.

It is a fundamental proposition of American law of real

property (fully in effect in Washington since Statehood) that a

56 Id.

57 CP 0-0429.

5 CP 0-0423 and CP 0-0427-28,
5 Jd.
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grantor can only convey whatever title it has. “[N]o form of deed
is sufficient to convey a title where the grantor has none.”
Ankeny v. Clark, 1 Wash. 549 (1889). The Bank’s Trustee never
held title to the property described in the Trustee’s Deed
(whatever it may be). Therefore, alternatively, the Trustee’s
attempted conveyance to the Bank was ineffective to convey any
interest in the described property, because even assuming
LHDD1 had the power to convey any interest in Phase 2 (it
didn’t) the Trustee could not in any event have obtained or held
title to anything other than the property LHDD1 purportedly
conveyed. Accordingly, the Bank was not the “owner” of the
property purportedly conveyed to it because the Trustee never
held title to it.

c. Summary judgment was error because

the Bank was not the “owner” of the
Property.

The Trustee never received any valid interest in the
property covered by Azure’s Deed of Trust. And even if it had,
the Trustee’s cavalier attempt at “self-help” substitution of a
different legal description is fatal to the Bank’s summary

judgment claim. The Bank, to this day, has never sought
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judicial reformation of the Trustee’s Deed. It is up to the Court,
not the Trustee, to assess the facts and determine whether clear,
cogent and convincing evidence justifies reformation of the
Trustee’s Deed. See Glepco, LLC v. Reinstra, 175 Wn. App. 545
(2013).

Instead, the Bank and Trustee, acting in concert, elected
a self-help remedy and inserted a new and different legal
description into the deed without Court approval. This
purported reformation either had no legal effect and made the
resulting Trustee’s Deed void as a matter of law, or, even if it
was not void, it purported to convey a property that the Trustee
did not own and had no power to convey, and therefore was just
as ineffective to convey title as George C. Parker’s legendary
“deed to the Brooklyn Bridge.” The Bank is not the “owner” of
the Property and lacked standing under RCW 7.28.300 to quiet
title. As the Bank’s only mechanism to assert that Azure’s Deed
of Trust was time barred arose under RCW 7.28.300, which it
had no standing to invoke, summary judgment should be
reversed and the Bank’s quiet title claim should be dismissed for

lack of standing as a matter of law.
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d. Questions of fact exist concerning
whether Azure accelerated the Azure
note.

1. The Bank has no argument for a time
bar if the Azure Note was not
accelerated in early 2007.

Assuming, arguendo, that the Bank owned the Property
and had standing to avail itself of RCW 7.28.300, summary
judgment was still not appropriate because material questions of
fact exist concerning when the six-year statute of limitation on
Azure’s claim against LDHH1 began to run.

The Bank claimed that RCW 4.16.040’s six-year statute of
limitations barred Azure from enforcing the note against
LLHD1 and, therefore, its Deed of Trust was also unenforceable.
The Bank’s claim is premised on a factual assumption that
Azure accelerated all payments on the LDHH1 Note in May
2007. The Bank concedes its argument for a time bar fails if the
Note was not accelerated in early 2007. That is so because the
terms of the Note did not require payment until February, 2009,
and Azure thus had until at least February, 2015 to bring suit

on the note (and foreclose under its Deed of Trust), if not later.
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Because material questions of fact remain as to whether the
debt was accelerated, summary judgment is inappropriate.
il. Issues of fact exist as to whether any

acceleration occurred before August
2009.

The general rule for debts payable by installment
provides, “a separate cause of action arises on each installment,
and the statute of limitations runs separately against each....”
31 Richard A. Lord, Williston on Contracts § 79:17, at 338 (4th
ed. 2004). But if an obligation that is to be repaid in
installments is accelerated—either automatically by the terms
of the agreement or by the election of the creditor pursuant to an
optional acceleration clause—the entire remaining balance of
the loan becomes due immediately and the statute of limitations
1s triggered for all installments that had not previously become
due. Id.; § 79:18, at 347-50; RCW 62A.3-118.

Here, the Azure Note contained an acceleration clause,
which permitted, but did not require, acceleration of the entire

note balance upon the occurrence of specified default events.so

6 CP 0-0287.
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Under Section 7 of the Azure Note, Azure had the “option” to
accelerate the obligation under the terms specified therein.s

Azure denies that it accelerated LDHH1’s obligations in
its notices in early 2007.62 It offered evidence that it did not
accelerate until mid-2009.s2 That evidence alone was sufficient
to require the trial court to deny the Bank’s motion for summary
judgment.

Further, the law is settled in this jurisdiction that even if
the provision in an installment note provides for the automatic
acceleration of the due date upon default, mere default alone
will not accelerate the note. A. A. C. Corp. v. Reed, 73 Wn.2d
612, 615-16 (1968) (citing White v. Krutz, 37 Wash. 34 (1905).
The same result occurs when, as here, the note may be
accelerated only at the option of the holder. Id.; Puget Sound
Mut. Sav. Bank v. Lillions, 50 Wn.2d 799, 803 (1957).
Washington’s Supreme Court has held “that mere default in
payment does not mature the whole debt, whether there be

words of option in the agreement or not. Such a provision

61 CP 0-0287.
62 CP 0-0328 - 329, CP 0-0336 — 337
63 CP 0-0330 - 331, CP 0-0336 — 337
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hastening the date of maturity of the whole debt is for the
benefit of the payee, and if he does not manifest any intention to
claim it, before tender is actually made, there is in law no
default such as will cause the maturity of the debt before the
regular time provided in the agreement.” A.A.C. Corp. 73. Wn.2d
at 615-616 (quoting Coman v. Peters, 52 Wash. 574, 578 (1909)).

Moreover, the Supreme Court has also held that in the
case of acceleration, “some affirmative action is required, some
action by which the [creditor] makes known to the [debtor] that
he intends to declare the whole debt due. Weinberg v. Naher, 51
Wash. 591, 594 (1909) (emphasis added). Importantly,

“acceleration must be made in a clear and unequivocal

manner which effectively apprises the maker that the holder
has exercised his right to accelerate the payment date.”
Glassmaker v. Ricard, 23 Wn. App. 35, 38 (1979) (emphasis
added). The reason for this heightened evidentiary standard is
so that the “exercise of the option ... be made in a manner so
clear and unequivocal as to leave no doubt as to the holder's
intention and to apprise the maker effectively of the fact that

the option has been exercised.” C. T. Drechsler, What is
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Essential to Exercise of Option to Accelerate Maturity of Bill or
Note, 5 A.L.R.2d 968, § 4[a] (2015).

Once a debt has been accelerated, it can later be
abandoned or waived. Equitable Life Leasing Corp. v.
Cedarbrook, Inc. 52 Wn. App. 497, 501-502 (1988) (holding that
acts inconsistent with acceleration constituted, as a matter of
law, a waiver of acceleration); Cent. Wash. Prod. Credit Ass'n v.
Baker, 11 Wn. App. 17 (1974) (course of dealing can include
consistent failure to enforce specific contract requirements);
Dunn v. Gen. Equities of Iowa, Ltd., 319 N'W.2d 515 (Jowa,
1982) (right to enforce an acceleration clause in an installment
note can be waived by a course of dealing accepting late
payments); Khan v. GBAK Prop., Inc., 371 S.W.3d 347, 353
(2012) (a note holder who exercises its option to accelerate may
abandon acceleration before the limitations period expires,
restoring the contract to its original condition, including the
note's original maturity date.) Consequently, a “holder can
abandon acceleration if the holder continues to accept payments
without exacting any remedies available to it upon declared

maturity.” Holy Cross Church of God in Christ v. Wolf, 44
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S.W.3d 562, 567 (2001); see also Rivera v. Bank of Am., N.A.,
2014 WL 2996159, at *6 (E.D.Tex. July 3, 2014)
(“[Alcceleration was abandoned ... when Defendants accepted
a payment subsequent to the acceleration and opted not to
foreclose at that time.”)

The sole evidence offered by the Bank in support of its
assertion that the Azure Note was accelerated is an unsigned,
undated Notice of Events of Default,s* and an unsigned, undated
Notice of Default.s The Bank argued that the Notice of Events
of Default is dated March 16, 2007,5¢ and the Notice of Default is
dated May 1, 2007. The Bank, therefore, uses May 1, 2007, as
the date the statute of limitations began to run.

First, the Bank offered no signed copy of the Notice of
Events of Default or Notice of Default, or any proof that either
was delivered to LDHH1. Citing Azure’s discovery responses,
the Bank claims that Azure produced these documents as

“Microsoft Word documents used for signing at those times.”s?

64 CP 0-0307 ~ 309.
85 CP 0-0311 - 317.
66 CP 0-0241.
87 CP 0-0242.
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This is not sufficient evidence at the summary judgments stage
to establish that these draft were actually signed and delivered.
In fact, there was no evidence offered to the trial court that this

occurred, let alone the “clear and unequivocal” proof of

acceleration required under Washington law. Glassmaker, 23
Wn. App. at 38. This alone justifies denial of summary
judgment.

Even assuming that the document relied on by the Bank
was actually signed and delivered to the debtors (there is no
evidence that it was), it did NOT unequivocally accelerate all the
obligations under the Note.

LHDDI1 breached various provisions of the Azure Note
and Deed of Trust in 2007, but Azure offered evidence that it
elected to accept the actions, assurances and other commitments
of LHDD1 rather than initiate foreclosure.s® As permitted under
its Deed of Trust, Azure elected to permit LHDD1 to cure the
monetary default and temporarily excused performance of the

defaulted terms.®® While Azure continued to send LHDD1

8 CP 0-0328 — 329, CP 0-0336 — 337.
69 1d.
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Notices of Default,? in each instance Azure elected to accept the
verbal assurances from LHDD1 as supporting a cure or excuse of
those default events.”

The unsigned, undated “Notice of Default” the Bank relies
upon as sole support for its assertion that the full LHDD1 debt
was accelerated was allegedly dated May 2007.72 It is far from
“unequivocal” as to acceleration. Among other things, this
document references a monetary default based on the failure of
LHDD1 to pay about $470,000.7 The Notice relied upon by the
Bank stated:

5. REINSTATEMENT: IMPORTANT! PLEASE READ!

(a) As of May 1, 2007 the total amount that must be paid

to reinstate the Deed of Trust and the obligation
secured thereby before the date of recording the Notice
of Trustee’s Sale is the total of unaccelerated portion
of Section 3 plus Section 4 above, equaling
$470,448.50.™

That is not an unequivocal demand to pay the entire balance of

the promissory note, and Azure offered evidence that LDHH1

70 See CP 0-0376 — 377, CP 0-0378 — 387.
1 CP 0-0329, CP 0-0336 — 337.

2 CP 0-0311 - 317.

73 CP 0-0313.

74 CP 0-0314.
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paid only the amount demanded in the notice, and therefore
curing the default.”

There 1s no logical reason that LDHH1 would have made
that substantial payment if it believed that in doing so it was
not going to succeed in reinstatement of the note by curing its
payment default. Azure offered evidence that it continued to
issue notices of “nonmonetary default” in April, 2007; May,
2007; and October, 2008; and finally accelerated in August,
2009. Azure is entitled to the inference, in defense of the Bank’s
motion for summary judgment, that these notices (which would
have been pointless if Azure had already accelerated the Note,
and triggered the statute of limitations) demonstrate that it had
not already accelerated the LDHH1 Note.

It cannot, therefore, be said that the Bank proved by clear
and unequivocal evidence that the full LHDD1 debt was
accelerated in May 2007. At a very minimum, even assuming
the Bank had standing to raise the statute of limitation defense
and assuming it offered sufficient evidence that the LHDD1 was

initially accelerated in May 2007, material questions of fact exist

5 CP 0-0336 - 337, CP 0-0329, CP 0-0386 - 387.
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concerning whether Azure either abandoned or waived the
purported acceleration.” Drawing all reasonable inferences in
favor of Azure, summary judgment should have been denied.?

C. Summary Judgment on Azure’s counterclaims was
inappropriate.

Azure asserted several counterclaims against the Bank.
After obtaining summary judgment on its statute of limitations
claim, the Bank filed a second summary judgment motion,
seeking dismissal of Azure’s counterclaims.

1. Bank’s Deed of Trust is invalid because

LDHH1 had no ability to grant the Second
Deed of Trust - (1st Counterclaim).

In its first counterclaim, Azure asserted that the Bank did
not possess a valid Deed of Trust in the first instance because

LDHH1 could not have granted it.

76 Further, the time period from the initial demand and subsequent payment
would be tolled from the statute of limitations. See RCW 4.16.270 (When any
payment of principal or interest has been or shall be made upon any existing
contract, if such payment be made after the same shall have become due, the
limitation shall commence from the time the last payment was made.)

77 Azure offered evidence to the trial court that it declared LHDD1 in default
in compliance with the operative documents by sending a Notice of Default in
August 7, 2009, thus allowing Azure until August 2015 to commence an
action. CP 0-030, CP 0-0388 — 405.
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It is undisputed that Azure recorded its Deed of Trust,
encumbering Phase 2 of the Property on February 16, 2007.78 It
is also undisputed that Section 4.11 of the Azure Deed of Trust
prevented LDHH1 from granting any interest or further
encumbrance of the Property, without Azure’s written consent,
which Azure never gave.”

It 1s settled that that the bundle of property rights
includes the right to occupy a property, as well as rights to sell,
lease, mortgage, or give away interests in it. See Appraisal
Institute, The Appraisal of Real Estate 112 (13th ed. 2008); see
also Spanish River Resort Corp. v. Walker, 497 So.2d 1299, 1302
(Fla. Ct. of Appeals, Fourth District, 1986) (the “sticks” which
constitute the “bundle of rights” include the right to mortgage
property). The effect of LHDD1’s covenant in Section 4.11 was to
remove one of the sticks of ownership from the “bundle of rights”
it otherwise possessed. That is to say, Section 4.11 dispossessed

LHDD1 from the right to convey any further interest in Phase 2

78 CP 0-0291 — 305.
79 CP 0-0295.
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of the Property, including a deed of trust, and any attempt to do
so was a nullity.

As Azure’s Deed of Trust was recorded, the Bank was on
record notice of all terms therein, including Section 4.11. See
Tomlinson v. Clarke, 118 Wn.2d 498, 500 (1992) (recorded deed
of trust imparts constructive notice of such real property
interest). Given that the Bank later used the same property
description Azure used to cover Phase 2, Azure is entitled to the
inference that Horizon Bank was specifically aware of the terms
of Azure’s Deed of Trust. Nevertheless, in May 2007, the Bank
awarded a $9,900,000 construction loan facility to LHDD1 and
secured it with a Deed of Trust.s¢ But, as the Bank knew,
LHDD1 had already dispossessed itself of the right to ehcumber
the Property by virtue of the previously recorded Azure Deed of
Trust.

LHDD1 voluntarily deeded away its right to further
encumber its Property when it executed the Azure Deed of
Trust. As the right to encumber its Property was no longer a

right it possessed, its attempt to again do so through the Bank

80 CP 0-0183.
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Deed of Trust was a nullity. That is to say, LDHH1 could not
transfer what it did not possess, and the Bank, being fully aware
of the Azure Deed of Trust, knew it. The Bank’s Deed of Trust
was invalid, and the trial court erred in granting summary
judgment in the Bank’s favor on Azure’s counterclaim.

2. Bank’s foreclosure was invalid because of a
deficient Trustee’s Deed - (3rd Counterclaim).

Azure’s third counterclaim seeks an order invalidating the
foreclosure sale and the resulting Trustee’s Deed under which
the Bank is now claiming ownership.

As discussed above, LDHH1 had no authority to grant the
Bank a Deed of Trust. Therefore, the Trustee’s Deed conveyed
nothing to the Bank after foreclosure. Further, the Bank and
the Trustee’s improper insertion into the Trustee’s Deed a new
property description materially at variance from that appearing
in the Bank’s Deed of Trust rendered the Trustee’s purported
conveyance ineffective, even if the Trustee did have something

to convey. The trial court’s grant of summary judgment against
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Azure on this counterclaim was erroneous for the same reasons
as its grant of summary judgment for the Bank was.8

3. Foreclosure Trustee violated RCW 61.24 — (5th
Counterclaim).

Azure asserted, as its fifth counterclaim, that the Bank
and the Foreclosure Trustee violated RCW 61.24 by the
concerted effort of self-help in redrafting the Trustee’s Deed to
comport with what the Bank wanted the legal description to
convey. The Bank’s summary judgment on this claim repeated
its thoroughly unsupported assertion that the modifications
cured a “mere scrivener’s error.”’#2 As shown previously, there
was no “scrivener’s error’, the Trustee had no right or power to
reform any property description, and its collusion with the Bank

to do so violated both chapter 61.24 of the Revised Code of

81 The Bank, in support of its summary judgment motion on Azure’s counter
claims, argued that they were all barred because the court had just ruled
Azure’s Deed of Trust was no longer enforceable. That is immaterial: the
bank positioned itself as “owner”, in violation of law, and from that position
extinguished Azure’s senior lien. Azure retains standing to seek a remedy for
that violation whether or not it still holds a valid lien. The trial court
erroneously dismissed all Azure’s other counterclaims, including slander of
title and malicious prosecution, presumably on this basis, but without
substantial discussion.

82 CP 0-0496 — 0497,
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Washington, but also the Consumer Protection Act, RCW
19.86.090. Klem v. Wash. Mut. Bank, 176 Wn.2d 771 (2013).

4, Azure could not have waived its post
foreclosure claims.

As part of its second summary judgment motion, the
Bank alleged that some of Azure’s counterclaims, referred to as
“non-foreclosure counterclaims,” were waived because they were
not raised prior to the Trustee’s sale. Several flaws exist in the
Bank’s position.

First, the Bank’s theory is based on a factual assumption
that it failed to establish. Namely, the Bank claims that Azure
learned of the Bank’s Deed of Trust before the foreclosure, and
failed to object.’3 It asserts that Azure admitted receiving notice
of the pending foreclosure, which is correct.s* However, the
admission made by Azure is more limited than what is
portrayed by the Bank. That is to say, Azure admits it was
notified of the sale. What was not alleged, and not admitted, was
whether what Azure received was legally sufficient notice. The

only reference made by the Bank in support of this key fact is

83 CP 0-0498.
84 CP 0-0068.
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paragraph 2.18 of its Complaint, which alleges “Azure Chelan
received notice of the trustee’s sale and did not restrain the
sale.”ss The Bank offered no evidence of what it provided Azure
in the notice. This omission fatally undercuts the Bank’s
position on summary judgment.

What is more, the Bank’s waiver argument fails because
the claims raised by Azure challenge the very validity of the
property interest claimed by the Bank via its faulty Deed of
Trust and invalid Trustee’s Deed, and even if Azure had
standing to litigate those claims previously, it had no reason to
do so. The nonjudicial foreclosure of the Bank’s Deed of Trust,
and the ensuing Notice of foreclosure sale did not trigger any
need in Azure to bring any suit to enjoin the sale (and therefore
could not have resulted in a waiver of Azure’s rights) because
the Bank had nothing to foreclose on, and whatever it did have
was indisputably junior to, and had no effect upon Azure's
rights. Azure had neither knowledge of the Trustee’s rewrite of
the legal description nor motivation nor standing to challenge

the Bank’s claim of title under the Trustee’s Deed until the

8 CP 0-0006, CP 0-0498.
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Bank brought this lawsuit, in which it sought to extinguish
Azure’s senior lien (and with it a substantial portion of the
elderly Jack Mr. Cole’s estate). Azure waived nothing, but at a
minimum, the question of waiver is one of fact, and this court
should remand the issue for resolution at trial, along with the
many other questions of fact that are present in this complex

real estate dispute.

VII. CONCLUSION

This Court should hold, as a matter of law, that the Bank’s
Trustee’s Deed is void and dismiss its lawsuit. Alternatively, the
matter should be remanded to resolve the numerous questions of
material fact that exist concerning the Bank’s quiet title claim and

Azure’s counterclaims.
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DATED this 1st day of October, 2015.

e

Leslie R. Weatherhead, WSBA No. 11207
Bryce Wilcox, WSBA No. 21728

Geana M. Van Dessel, WSBA No. 35969
Attorneys for Appellant/Defendant
Azure Chelan, LL.C

601 W. Riverside Avenue, Suite 1400
Spokane, WA 99201

Phone: (509) 324-9256

Fax: (509) 323-8979
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CML % Nanoy Shipmen
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Gollingham, WA 55226
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CONSTRUCTION DEED OF TRUST

DATE: May 17, 2007

Reference # (if applicable): Additional on page
Grantor(s):
1. Lake Mills Davelopment Division 1, LLC

Grantee(s)
1. Horizon Bank
2. Westward Financial Services Corporation, Trustee

Legal Description: NW1/4, NE1/4 OF SECTION 12 AND NE1/4, NW1/4 OF SECTION 11,
TOWNSHIP 27 NORTH, RANGE 22 EAST
Additional on page 9 & 10

Assessor's Tax Parcel ID$: 272211110100; 272212200050 & 272212120000

THIS DEED OF TRUST ia dated May 17, 2007, among Lake Hiils Development Division 1, LLC;
A Washington Limited Llabiillty Company (*Grantor'); Horlzon Bank, whoss malling sddress is
Snohomish Commercial Center, 2211 Rimland Drive, Sulte 230, Bellingham, WA 88226
{ruforred 1o below somoetimes as "Lender" and sometimes as "Beneficlary”"); and Westward
Financisl Services Corporstion, whoss malling address Is 1500 Comwsll Avenue, Bellingham,
WA 98225 (referred to below as "Trusiee”).
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DEED OF TRUST
Loan No: 6000002840 {Continued) Page 2
CONVEYANCE AND GRANT. For Grantor o Trustee in trust with power of ssis, right

of sntry and possession and for ths benetli of Landier as Baneficiary, all of Gramor's right, e, and inderest in and to the
roel prog togethar with 81l existing o subsaquently erected o affixed Duldings, Fnprovementa and

fixtures; ellw nmnfway,nmlppumnces amr.mwmwmmzmmamummnm

With ditich or Irigation Aghts); and al other rights, rova nd profits relat

all mingrals, of, gas, geothermal and similar mattors, (the 'Rcal Pmpomf"} Iomtod n Cholan c«:unty, State

of Washington:

Ses EXHIBIT "A", which is atiached to this Deed of Trust and made a part of this Deed of
Trust as if fully sst forth herein,

The Real Property or its address is commonly known as NNA Golf Course Road, Chelan,
WA 98815. The Real Property tax identification number Is 272211110100; 272212200050 &
272212120000.

Grarvior heveby aumwmmmumor. dldanrmr‘sm thie, and interest in and 1 all leases, Rents, and profits of
e Property. This in e with RCW esaammrmcmmwmmmsmm
\ohoopm mwMupmmrm:gamndemeL Lendor gmwmalmawww
the Rams and profits, which license may be revoked st Lender's oplion and ahall be vk od upon
of all or parl of e Indebtedruss.
THIS DEED OF TRUST, INCLUDING THE ASSIGNMENT OF RENTS AND THE SECURITY INTEREST IN THE RENTS
AND PERSONAL PROPERTY, 19 GIVEN TO SECURE (A) PAYMENT OF THE INDEBTEDNESE AND (B)
PERFORMANCE OF ANY AND ALL OBLIGATIONS UNDER THE NOTE, THE RELATED DOCUMENTS, AND THIS DEED
OF TRUST, THIB DEED OF TRUST, INCLUDING THE ASSIGNMENT OF RENTS AND THE SECURITY INVEREST IN
THE RENTS AND PERSONAL PROPERTY, i8 ALEO GIVEN TO SECURE ANY AND ALL OF GRANTOR'S OBLIGATIONS
UNDER THAT CERTAIN CONSTRAUCTION LOAN AGREEMENT BETWEEN GRANTOR AND LENDER OF EVEN DATE
HEREWITH, ANY EVENT OF DEFAULT UNDER THE CONSTRUCTION LOAN AGREEMENT, OR ANY OF THE RELATED
DOCUMENTS REFERAED TO THEREIN, SHALL ALSO BE AN EVENT OF OEFAULT UNDER THIS DEED OF TRUST.
THIS DEED OF TRUST I8 GIVEN AND ACCERTED ON THE FOLLOWING TEAMS:

PAYNENT AND PERFORMANCE. Excep! as othorwise provided in this Deed of Trust, Grantor shall pay 1o Lender afl
amounts sscured by this Desd of Trust as they become due, and shall strictly and in a timely manner perform gil of Grantor's
obiigations under the Note, this Dead of Truat, and the Related Documents.

CONBTRUCTION MORTUAQE. This Deed of Trust [s & "conatnuction nongage" for the purposes of Sections 8-334 and
2A-308 of the Uniform Commearcial Code, as those sections have been adopted by the State of Washington.

POSSESSION AND lWNTENANClOFTHE PROPERTY. Grantor agrees that Orantor's poasesaion and use of the Propeety
shall be go by the <]
Possession and Uss. Ut the occurrence of an Eveat of Defauit, Grantor may (1) remain in possession and comtrol of
the Fraperty, (2) use, operate or manage the Propany: snd (3] cotlect the Rents trom the Property (thie privilege is a
ficense from Lendar to Graror automatically revoked upon defaull). The following provisions relate i the use of the
Property or to other imitations on the Propanty. The Real Property is not used principally for agricuitural purposes.
Dutylo“llmlh. Grantor shall maintaln the Property in o0 and promptly perform sl repairs,
epl ¥ o p its valua,
Numwnh. Girarter shall not cause, conduct o permit any nuisance nar commit, permiit, or suffer any siripping of
or wasle on of 10 the Property o any portion of the Property. Without limiting the genarailty of e foregoing, Granior wil
ot remove, of grant 1o any othar perty the right 1o remove, any tmber, Mminorals (Inclxting off and gas), coal, clay,
scoria, sall, gravel or rock products without Lended's pror writien congent,

Removal of improvements, Grantor shall not demoish or remove any Improvements from the Foal Property without
Leadar's prior writters consent. A a corddition lo the removial of any improvements, Lendar may require Grantor 1o make
amangemants satisiactony 1 Lendor 0 repiace suoh improvements with Improvernents of al least equal value.

Lender's Right to Enter, Lendar and Lardler's Bgents and representatives mey enter upon the Resl Property at all
reasonabie Umes 0 attend to Lender's inlerests and to Inepect the Raal Property for purposes of Grantor's compliance
w‘mmmwmammmw

with Grantor shall promptly comply, and shall promptly cause compliance
walluwm mamrpmmmmmofwwymmmmmwuwnomlnuormwonrwcw
n any manner, with all laws, and now of in effect, of all

authorities i the u8e or occupency of the Property, W without E 3 With DI

Act, ammywm(hmodfam»ywchlw. ordinance, or:wuamnwwmwmwmdmw

appedls, 80 kwyg 88 Grantor has notified Lender in writing prior to doing so and 8¢

Iomas.inwm«‘sadeophm Landers intacests in the Propenty are not jecpardized. mmvwmemw

poat adaquate ascurity or 2 sursty bon, reasonably setisfactory to Lender, 1o protect Lender's interest.

Bty 1o Proteet. Grantor agross neither to sbandon o iesve unattended the Property. Grantor shall do all other acts, in

aadition 1o thase acts ast forth above in this section, which from the characier arxd uss of the Property are reasonably

neceasary 1o protect sl praserve the Property.

Construction Loan. !lmaaﬂdmmmdmolmncrm the indableinioas are 10 be used 1o construct or
of an the Property, the ts shall be no iater than the

mmmdmem(orsmhnmfdammmmymwmy&mn)wewﬂﬂuthamts

and expanses in connacton with the work, Lender will disburss loan proceeds under such tenms and conditions as

Lender may deam rossonsbly nmaawmmummmlmmtctuwbyﬁsDaeddTanhvewMynv-r
alt possivie tiens, inciuding thoes of material auppliers and workmen. Lander may requke, among other thinge, that
disburesrment requosts be supponed by bills, waivers of lisns, construction progress

raporte, and such other documentation as Lander may roalombly request.

DUE ON SALE - CONBENT BY LENDER. Londer may, at Lender's opion, (A} declare immediately dua and peyable all
sums sscured by this Dead of Trust or (B} incsase tha interest rate provided for in the Note or other document svidencing
the Indettecnaas and imposs such other conditions as Lender deems approgeigte, upon i sale or ranster, without Lender's
peior written consent, of all or any part of the Real Property, or any intersst in the Reel Propenty. A “sale or raraier” moana the
of Real Propeny ar mny Agit, tifle or intereat in the Real Property; whather fegal, boneficial or equitable; whether
voluntary or involuniary; whethar by outright sale, deed, instaliment sala contract, land contract, eoniract for deed, Isasahoid
interest wih & term graater than three (3) years, lease-option contract, or by sale, assignmert, o transter of any beneficial
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DEED OF TRUST
Losan No: 8000002840 {Continued) Page 3

irmorost in or o any land trust hokiing tife 1o the Fsal Property, or by any other method of conveyance of &n intorest in the
Real Property. If ary Granky Is & corpovation, partnership of limited kability company, transfer also includes any change n
mudmmmmnmmmotmmm parnerehip interests or iimited Hability company
interosts, as the case nuy be, of such Grantor. Howaver, this option shall not be exemcised by Lender i such exercise is
protibilad by federal law or by Washingion Jaw.

TAXES ARD LIENS. The {alowing provisions selating to the taxes and fians on the Property are part of this Dead of Trust:

Grantor shall pay whon dug (and in all events prior o delinquency) alt taxes, special taxes, assessments,
charges (ncluding water and sewer), fines and impositiona levied againat or on account of the Proparty, and shall pay
‘when due sl claima for work done on o for services rendered of material fumished to the Property. Grantor shalf
mainain $w Propedy tree of all flens having priofity over or equal to the Interest of Lender under this Deed of Trust,
excopt for the fien of taxes and assessments rot due arkt except as otherwiye provided in this Deed of Trust.

Right 1 Comeet.  Grantor may withhold payment of any tax, R, Of claim in with & good taith
dizpute over the obligation io pay, 6o long as Lender's intereet in the Froperty is not jeopardized. It & ben arisea or is
fHied 88 & result of nonpayment, Grarior ehall within fitteen (15) days after the lien arises or, ¥ a lien is fited, within fitsen
{1%) days after Grantor has notice of the Tiling, secure the discharge of the fien, or I requesied by Lender, daposit with
Lander vash of & sufficiont corporate surety bond or ofher securlty cafisfasiory to Lender in an amount sulficient 1o
discharge the len plus any costs and atiomays' fees, or other charges that could accrue as & resull of a foraciosure or
sals under the llen. (o any contest, Grantor shalt dedend taelf and Lander and shall satisfy any adverse judgment before
enforcoman againat the Propery. Grantor ahall name Lender as an additional cbligee under any suraty bond fumished

In the contest proceedings.

Emolw Gmrﬂnlbwmiumhwmnder i of et of the taxes of
e apy oﬂmaltodeivonoLmﬁmanyimawmmw

mwm;mwmmmmmm

Notice of Construction. Grardor ehall rotfy Lendar at (east fifteen {15) deys before any work ix commenced, any
services are Tumished, or arry malerials are suppiled 10 the Property, # any mechanic’s flen, matecaimern's lien, or other
lien could be asserted on account of the work, services, or materials. Grantor wilt upon request of Lender fumish ©
Lander advance aesurances salislactory o Lender that Grantor can and will pay the cost of such improvements.

?RQPWNMAOEINEUMNCE. Tha foliowing provisions relating to nsusing the Properdy are a part of tis Deed of

Maintanance of Hisurancs. Gmmmammmhpﬂemdﬁa with
COverage sndorsomeants on & fakr value basiy for tha full g all on the Real P
inmmm‘mmbammﬂmofwmmm mdwlmaMcdmmcnmhhv«o!
Lender. Granior shall also procure and maintain comprehensive general liability insurance In such coverage amownts as
LsmmmtmemmLmbemmmedueﬁm!mueammwwymnmmicm
Additorally, Grantor shal malniain such other g but not limited 1o hazard, business dsnmuption, and
boliee insurance, as Lander may reasonably require. msmzwmmm amounts, coversges and basis
reasonably sccegtable o Lander and ssuad by » i Lender. Grantor,
upon requent of Lender, ﬂdﬁmmmmmmﬁmmwxmorcmmd Ingueance in form
© Lander, that will net be o without at leaat ten (10)
aysmwmmmnm &mmmmpdhydmmtrduaem g that o
mdmvﬁlmb@mmhwmybywa&,mﬁsmotdelnuhdarmarmydhum Should
e Raal Propedty be ocatad in an area designated by the Diractor of the Federal Emergency Management Agarcy as a
spacial fiood hazard ares, Granke agrous t0 ottain and maintain Federal Flood insurance, # available, within 45 days
sfter notice i givan by Lender mat the Property s located in & epecial flood hazard arsa, for the full ungaid principal
halancs of the loan and any prior llens on e property ascuring tha oan, up o the maximum policy limits sal undar the
National Flood insursnce Program, or as otherwisa raquired by Lender, and 1o maintain such insurance for the term of
8 foan,

Application of Procesds, Qrantor shall promptly notify Lender of any loss or damage to the Property. Landar may
make proof of logs # Grantor talis 10 do 80 within Btteen [15) days of the casualty. wnmhorornulwmnsocumyla
nulrod mey.dwmhmmumrvow retain the of any and apply the o

of dwimmtngm?movmromumwrwum
Pmpaty wadm o apwmemm 1o restoration and repalr, Grantor shail repalr or rspmemumgad of

in & manner y to Lendar. Lender shall, upon seti y proof of such

mummacmmmepmoednfovmranm-hlamtdnpmonactmnambmtnwnm
undar this Deed of Trum. Any proceeds which have not been disbureed within 180 days alter thelr receipt and which
Lender has not commitied 1o the repair or restoration of the Property shall be used firat 1o pay any amount owing 1o
Lender under this Deed of Trust, ther th pay accrued interest, and the remainder, If any, shall be appiied to the principa!
balance of the Indebtedness, N Lender holds any proceeda after payment in full of the Indebtedness, such proceeds
shall be paid without interest to Grantor s Grantor's intorests may appear.

Grantor's Report on Insurance. Upon raquest of Landar, however not more than once a year, Grantor shall fumigh 1o
Lender a report on aach axisiing polkcy of insurance showing: (1} the name of the insurer; (2} mrisnimu:ed: {3
the amount of the piicy; (4) the propeny insured, the thisn Current replacement value of such property, and the rmanaer
oldahrmnmv\awm and (5} moxpimmdatsdtnepdby Grantor shal, upon request of Lander, have an
¥ 30 Lander dets MMvmamplmmtooathPmm
mmmmmmnm H any action or pr L 1t wouid affact Landar's nerest in the
Prupwwaﬂﬁmnuh!sbemwywmnwmndmmdﬂwawﬁmﬁmmmmm
fimited o Grarmor's fadure 10 discharge or pay when due sny amourts Grantor i required 1o dischane or pay Lrkier this Deed
of Truet or any Related Documents, Lender on Grantor's behall may (but shall not be obligated {0} take any action that Lender
doemns appropriate, including but nat limited & dmcharging o paying all taxee, ans, securty interests, ancuMbrancas and

Note and be apponicoed among arxs be payabie with any nsialiment peyments 1o bacome due during either (1) the s of
any applicable insurance policy; or (2} the rermaining term of the Note; o {C} be treatad as & bailoon paymart which will be
due and payable at the Nole's maturlly. The Deed of Trust aiso will secure peymen of these amounts. Such right shall be In
addition to all other rights and remadies to which Lander may be entitied upon Defauft.

WARRANTY; DEFENSE OF TITLE. The following provisions relating 1o ownership of the Property are a part of this Daed of
Trust

This. Grantor warmants that {8} Grantor holds good and marketable tiie of record 1o the Property in fee simplo, free
and clear of af fiers and encumbeances ofher than those set forth in the Real Property description o in any fitle
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insurance policy, e report, or final title opinion issued in favar of, and d by, Leeder in o with this Daext

of Trust, and (b) Grantor has the ful right, power, wmwmxacummwwermhnmwmmmm

Datense of THie. Sublect o the sxception in the paragraph above, Grantor wmnhamwmmwnmllm

the Property against the lawhul claims of all persons. In the svent any action of i

Grantor's tite or te Interest of Trustea or Lender under this Doed of Trust, Granior lehowﬁonat Grantor's

SXDONGD, Gmnwtwuyi:nmrum!panymnwhm but Lerxier shall be ontiiod 16 perticipats in the
g and to be in e p 9 by counsel of Lander's own choke, and Grartor will deliver, or

uuso!o e delivered, to Lander such mtlrunm as l.sndur-may request frorn time o time to permi such participation,

(:amvmh Laws. Grantor warrants that the Property and Granor's uss of the Propany complies with ail exaiting
vy and of ox Ao i

of anl Wi made by Grarter in this
Dudd‘mmdﬂcmlvevnaxmuﬂmamddmdmwdmm,wummmm and shall
femain in fufl force and eifect until such time 88 Granked's IndebAadness shall be paid in full

CONDEMNATION. The # isions relating fo iort [ s are a part of this Deed of Trust:

" any in i filod, Granor shall promphy notily Lendar In wrting, and Granior
ahallWyukesmmunmymmwbmusmmwmhmm Granor may be the
nominal party in such proceeding, bid Lander shall be entitied 1o participate In the prosaeding and 1o be represented in
the proceading by oounsel of #8 own chalce aii at Grantoe's sxpense, and Grantor wilt deiives o cause 1o be delivered to

Lender such and as may be by Lender from fine o fime to parmit ewch

participation.

Appllulhnofudhm nuormymnmmapmmmwmmmm of by any
in b Lender may at s siection require that ak or any portion of the net

deamvﬁbeapp‘bdnmhﬂsum:aﬂwrepahormwanmofmel‘mpsny The nel procesds of
uawamamnnmnmommpswmo!m!muecm sxponges, and Attomeys' fees incurred by Trustes
or Lender in tion with the

IMPOSITION OF TAXES, FEES AND CHARGES BY GOVERNMENTAL AUTHORITIES. The following provisions relating to
Qovermantsl taxes, faes and charges are a pant of ihis Dead of Trust:

Current Taxes, Feos and Charges. Lipon raquest by Lerder, Grantor shall exacute such doourmente in sddition to this
Doed of Trust arxs taka whalever ather action is requesied by Lender 1o perfect and continue Lender's lien o the Reel
Property. Gw:hdmmbummm!ara!mxu.ndacnbadbdw togethar with all expenses incurmed in
g this Deed of Trust, Inchuding without limitation ail wxes, fwes, documentary stamps,
MOMUcfwmhrM-nawuwmmomanm

Taxes. The following sl constitute taxes to which this section applies: (1) & specific tax upon this type of Deed of
Truet or upon all or any part of the Indebtedness secursd by this Deed of Trust, {2} a specific tax on Grantor which
Grantor ie authorized o requiced o daduct from psymenis on the indebtadness secured by this type of Deed of Trust;
(3) a tax on this type of Deed of Trust chargeable against the Lender or %he hoider of the Nots; and (4) 8 specific tax
on alf or any portion of the Indebledness or on payments of principal A imenest made by Grantor.

Subsaquent Taxes. If any tax 1o which this saction applios is enacted subsequent to the date of this Dead of Trust, this
svant shall have the same affect as an Event of Dsfault, and Lender ray exercise any or all of its avaiatie remedies kot
an Bvent of Defayll as provided bolow unigss Grantor either (1) pays the iax hefore it becomes delinguent, or (2}
mmmnmmmhmofun.MUmsmmmmme«ammm
corporate surety bond or other security satisfaciory fo
SECURITY AGREEMENT; FINANCING STATEMENTS. Thelollmhg provisiona relating 1o this Desd of Trust as a securlly
agreemant are a part of this Deed of Trust:

Security Agreement. This ingirument shall constituls a Security Agreemarit 10 the extent any of the Properly consiitutss
ﬁxtures.-ﬂl.mtmmaﬂdhrlghmdammmm\emﬁmmh Code &8 amanded from
Hime to time,

Gecurity nmrm. Upon request by Lender, Grantor shalf take whatever action is requestod by Landier to perfact and
continue Lender's security Interast in the Rents and Pevsonal Property. In addition 1o racording this Deed of Trust in the
a8l praperty records, Lander may, at any tme and without further authorization from Granior, file sxecuted courterparts,
copiea of reproductions of this Deed of Trust as & fi Grandor shall Larcior for alf expenses
m:madinpufecnngorcanmwhmumylmmt Upon default, Grantor shall not remove, sever or detach the

from the Propsrty. Upon default, Grantor shall assemble any Personal Property not affixsd o the
Pmpnrwunmmnsvandutnpmmmwnvmlmmammammwmkonwmuahwm:wmn
thros (3] days after receipt of writlen dermand rom Lander to the extont permitiad by spplicable law.

Addresses. The malling addresass of Grantor (deblor} and Lender {sscured party} from which information conceming
the securlty interest granted by this Deed of Trust may be oblained (sech as required by the Unitorm Commercial Code)
are as stated on tha first page of iis Deed of Trust,

FURTHER ASSURANCES; ATTOANEY-N-FACT. The loliowing provislons relating o furher assurances and
attomey-i-fact are & part of this Deed of Trust:

Further Assursnoss. At any time, and from time 1o time, upon request of Lender, Granke wil make, execute and
deliver, or wif cause o be made, executed or delivered, to Lendor or 1o Lender's designee, Wmmuutedby
Lander, cause to be fled, recordad, refiledt, or rerecordet, as the case may be, al such times and i such offices and
;ﬂmuw-oamdmnwmpmw,nnymaa;mmmca;mmmmtmwmﬁumy
mmumny.nmedeopkmum be or i order to perfect,
cortinue, of preserve (1) Grantor's obligations under tha Nota, this Daed of Trust, and the Reiated Documents, and (2)
the Fians and securlty interssts crastad by this Deed of Trust as first and prior Bens on the Property, whether now owned
or heraafter acquired by Grantor. Unisss prohibited by law o Lendar agress o the contrary in writing, Grantor shalt
reimburse Lander for all costs and sxpenses incurred In connestion with the matters raforred to in this psragraph,

Attorney-in-Fact. It Granky falls to do any of the things réderred i In the preceding paragraph, Lender may do a6 for
and in e name of Grantor and at Grantor's axpanse. Forwchpwpoul Gmmmwyhmuymmmx
&8 Grantor's atiomay-in-fact for tha purposs of making, A and doing afl other things
a3 may be necessary oc desirable, n Lender's sdeophm.wmnphhmamﬂsu tdummmmopmm
paragraph.
FULL PERFORMANCE. {f Grantor pays al the [ngotodness when due, and i the
upon Grantor under this Deed of Trust, ww.maxmwsvaethmmarmtbsmmkumsmdsm
axocuts and deliver t Grantor suitable of of any fi g Lander's
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gecurity interest in the Rents and the Pergonal Propedty.  Any reconveyance fos shall be paid by Grantor, I permittad by
applicabls iaw. The grantes in any teconveyance méay be desceibed as the wwarw&hﬁmmmm',am
&m&nmw&nndwmammm i proot of f of any such matters or

EVENTS OF DEFAULT. Each of the following, at Landers option, shall constifute an Event of Default under this Dsed of
Trust:
Payroent Osfault. Granior falls to make any payment when dus under e Indebtedness,
Other Defaulte. Grantor [ails to comply with o 10 pariormm any other ferm, obligation, covenant or corkiftion eontained in
this Deed of Trust or it any of the Reisted Documents or to comply with or 10 periorm any term, obiigation, covenard or
condition contained i ary othar agreement between Lander and Qrantor,
Compliance Defasult. Faduwre to comply with any other term, obligation, or condition in this Deed of
Trust, th Note or in any of the Related Documents.

Defauit on Other Payments. Falure of Grantar within the time rmumwmhnaamemﬂmmmemm
taxas of insurarce, uwmmmmmwmpmmmmdmbmw any lien,

Faiss Any rmnde of fumished 16 Lencer by Grantor or on Grantoe's
mﬁummmoudof'fmtormRehmnocmhwneormmdnglnmymwm eihor now or 8t
the time made or or false or mi ing at any time

Defactive Colisteralization. This Deed of Trust or any ol the Related Documents ceases to be in full force and affact
(including fallure of any collateral document 10 create a valid and pardected aecurlty interest or lien) al any time and for

any feason.

Death or The of Grantor's (Toga: dwhsﬂmremuonmwmwhmda},anynm

wmmmlmlnw@(mmornmm of Grantor's exi 28 & going

dneme(awmbermmwvmyetemmappomm1darmuwpadmsrmrapmw

assignment for the banefit of craditors, any type of crediior workout, or the of any p g Lodier any

bankruptcy of insolvancy laws by o against Grantor,

Cresitor or Forfelture o whather by judkcial
G, ssti-haip, ion or any other method, bymcxamd&mmbyanygwwmﬁalw

agammyamwsecmhekwwm This Includes a gamishrment of any of Grantor's accounts,

deposlt accounts, with Lendar. However, this Event of Detauit shall not apply i hare i & good faith dispute by Grantor
45 10 the validity or raasonablanass of the claim which s the basis of the creditor or forfeiture proceading and if Granor
gives Lander written notics of the craditor o forfefture procpeding and deposits with Larier rmonias & a auraty bond for
the craditor or forfolture ing, In an amount d by Lender, in s solo discrelion, as being an adequate
reserve of bond for the displte.

Bresch ot Othar Agresment. Mybruwwﬁrmmmtmmmmawmmhstwemermmw
Lercior that & not romediad within any grace period p any ag
g any o ¢rhar obligal .ovammmmr Mrcmﬁmmozm

Events Affecting Guaranior. m d the praceding events occurs with respect 10 any Guasrantr of any of the

oF any of revokes or disputes the validity of, or liabilty under,
anyGwmtyclhemdsbiodneu Inmmdam Londer, at ks aption, may, bet shall not be requived fo,
parmit the Guarantor's sslats to assume unconditionally tha obliigations arising und e guaranty In a manner
satisiactory to Lander, arxs, in doing 80, cure any Event of Defaull,

Adverse Change. A matorial ativersa change cocurs In Grantora financial condition, or Londer befieves the prospect of
o perk of the b o

Insecurity. Lander in good faith belleves itsell inescure,

Right 1o Cure. If any detault, cine than a defaul in payment ia curable and it Grantor has ot baen given a notice of 8
troach of the same proviaion of this Deed of Trusl within the praceding twelve (12) monihs, R may be cured 1 Granor,
alier receiving written notice from Lender demanding cure of auch default: {1} cures the doiaunwn’mﬁrty {30} days;
or {2} ¥ the curs requires more than thiny {30} days, kormediately inftiates stops which Lerxdor deems in Lender's dole
discration to be sutiicient o cure the defautt and thersaftsr continues and compietas all reasonable and neceasary steps
sufficient to produce compliance 8a soon as reasonably practeal.

RIGHTS AND REMEDIES ON DEFAULT. If an Evert of Default occurs under this Deed of Trusl, st any time thersafier,
Trustss or Lerdker may exefcisa ey one or more of the following rights and remedios:

Election of Remedies. Election by Lander to pursue any resedy shal oot axduds pursult of any other remedy, ard an
elaction o make exparciitures of lo take action 1o parform an obligation of Grantor under this Deed of Trust, affer
Grantor's fallure to perfoem, shall not affect Lender’s right to declare a default and axercise s remediss,

Accelersts incebledness. Lender shail have the right 1 its pption 1o daclare the entire Indeitednass immediately due
and paysbia, including any prepayment penalty which Grantor would be required 10 pay.

Foreclonure. With respect to alt or any part of the Real Properly, the Trusiee shall havs tha 7ight 1o exercise s powar of
sale and o kvecioee by nolice and sale, and Lender shall have the right to forecioss by judicial foreclosurs, n either
CRES I accordance with and 1o the ful axtent pawvided by sppicatie law,

UCT Ramedins. With respact i sfl or any part of the Peraonat Property, Lender shall have el tha rights and remedios af
& spcured party under the Uniform Commessial Code.

Collect Rents. Lander shalt have the right, without nolice o Grantor to 1ake posssssion of and manage the Property
and collect the Rants, inciuding amounts past due and unpaid, and apply tha net proceeds, ovar and above Lender's
costs, againat the indebiednees. in furtharance of this ripht, Lendes may require any tenart of other user of the Propeny
10 make payments ol rent or use foes directly 10 Lender, i the Rerts are collectad by Lander, then Granior irevocalry
designatps Lendor as Grarior's sttomey-infact © endoree instruments receivexd in payment thersof i the name of
Granlor and 1o neQotiala the same and caliect the proceeds. Payments by tenants or Giber usens 10 Lendar in responss
fo Lorxier's demarnd shatl gatisly the obligations kx which the payments arg mads, whether or nol any proper grounds
for the demand exisied. Lender may oxorcise its rights under this subparagraph either in parsan. by agent, or tiough a
18CBIVE!.

w

Appoint Racetver. Lender shall hava the right 1o have a recelver appointed 10 take pogsession of sl or any part of the
Property, with tha power 10 protect and proserva the Property, mmumwwmup«\dim}mm
or sale, and o coliect the Rents from the Property and spply the procesns, over and above the cost of tha receivership,
against the Indettednass. mmwmyummmwmﬁwwuﬂ Lender’s right to the appointment
of & rocaiver shall exist whether or not the apparent vaiue of the Property e the bya
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amourt. Employment by Lendor shall not disqually 2 person from secving as & raceiver.

Tmyumm ¥ Grantor remaing in possession of the Property after the Property i s0id a8 peovikied above of
antitied to ) of the Property upon default of Grartor, Grandor shall bacoms 8

mmmawmmmaawpmmumoﬁmmm 8t Londer's ogtion, either (1) pay &

reagonable revial for the use of the Property, or {2} vacate the Property immediately upon the demanc of Lander.

Ofher Romadies. Trusiso or Lender shall have any other right or remedy provided in this Deed of Trust or the Nots of
availsble at igw or In oty

Notice of Sal. Lender shall give Geantor reasonabis notice of tha time and place of any public sals of the Personal
Property or of the time zftar which any privata sale or other intended disposttion of the Personal Propernty is & be made,
Ressonabie notice shall maar notice given of jaaat ten {10) days belore the time of the sale or disposition. Any sale of
the Parsonal Proparty may be mads in conjunciion with any sale of the Feal Propecty.

Saln of the Proparty, To tho extent permitted by applicable law, Grantor hareby waiives any and all righis to have the
Property marshalled. in exercising 1ts rights and remedies, the Trustes or Landier ahall ba free © self all or any part of the
Property logether or separately, in one sale or by separate sales. Lender shali be entified 10 bid at any public sale on st
orwpomon H\‘Pmpmy

A i Lander any sult or action t enforce any of the terms of this Deed of Trust,
wmummmswhsmnmmnmmmmamms foes 2t wind and upen
any appeal. Whether or not any court action is involved, and i the extant not [ bthd!
sxmmlmmm%amarewntwﬁmhmwm s interest oy the
enbm-nndmmmmamamlmMMMdeﬂwandeumaulaNuN@e
At from the dals of the untl repalkd. covered by this paragraph Include, without limitation,
mwmnwhmmwmaw Lma-r‘sumyu faasandea(slamAW whether or not
there is 8 lawsull, iny fops and for siforts 10 modify or
vmanymﬁc aWGﬁm),WMBmmWMWWImm the cost of

g records, 3, 8 repents, and appraisel feos, Hte
maurm mﬂeaﬂormsTmmo mmmmtmmwwmmew G:mmﬂumywmm in
ackdition to al other aums provided by

Rightts of Trustes. Trustes shall have al of the rights and duties of Lender as set forth In this section,

FOWERS AND uaumnoﬂs OF YRUSTEE. The following provisions refating 1o the powers and obligations of Trustee
10 Lendor’s instructi are pant of this Deadt of Trust

Powecs of Trustan. in addition 15 alf powers of Trusiee arising as a matier of law, Trusiee shall have the power 10 take
the following actions with respect to the Propedy upon the written request of Londer and Grantor: (a} joln In preparing
and fiing & mag of n‘alcnmaedPmpeny.mnmgmededukmcfwmwwaormmmwpwn (b)k*‘h
granting any easemont or creating any restriction on the Reat Propery; and  (¢) joby in any subordingtion
agmenngmoﬂrwummatdwﬂmumrhaDaado‘Tvust

Obligations to Notily. Trustee shall not ba obligatad to nolify any other party of a pending sale under sny other inzst
desd or Wen, or of sy action or proceeding In which Granior, Lender, of Trustee ehall be a party, unieas required by
Appiizable law, or uniess the action or proceeding la brought by Trustes.

Truates, Trustee shall mwet st qualifications required for Trustee under applicabla faw. I addition © the nghts andd
remedios set forlh above, with respect to all o any part of the Property, the Trustee shall have the right 10 foreclose by
natics and sale, arxi Larcisr shall have the right 1o foreciose by judicial foreciosure, In efther cass in accordance wih and
10 the full exient provided by applicable law.

Successor Trustes. Lender, at Lendar's option, may from time 0 time appoint 8 successor Trusiee 1o any Trusise
appoinat wder this Doed of Trust by an and by Lender and recovded In the office
of the recorder of Chetan Courty, Stata of Washington, The instrument shall contain, in addition 1o all ot matters
requirec by stats faw, the names of the original Landar, Trustes, and Grantor, the book and page o the Auditors Fife
Number whare this Dead of Trust is recorded, and the nama and adkiress of the successor rustee, and he instrument
shall be axacuted and atknowldged by Londer or lts successors in Inorest  The successor trusise, without conveyance
of the Property, shall sucoeed o &l the 1ie, power, and dulies conferrad upon the Trustee In this Deed of Trust ard by
applicable law. This procedura for substiution of Trustee shall govem to the exclusion of all other provisions lof
substingion.

NOTICES. Subject 4o applicable law, and except for nokics required or aliowed by law %o be given in another manner, any
nnuouaqudmooduwunduwsneeddTmt Inchxding without limitation any notice of default and any notics of sale
shall be given in writing, and shall be effective when actuslly delivered, whon actually received by telefacsimile {unloss
ctherwise roquired by law), when depositad with & nationally recognized ovemight courier, o, i mallsd, when depositex! in
the United States mall, as tirst ciass, centfied or registored mall postags prepakd, directes 1 the addreases shiown near the
bagirning of this Deed of Trust Al coplas of notices of forecicsure from the holder of any ilan which hes prioety ovar this
Dead of Trust shall bs sect to Lander's odress, as shown rear the baginning of this Deed of Trust. Any party may change its
address for noticas under this Daed of Trust by giving formal written notice 10 the other parties, specifying that tho purpese of
the notics I8 1 change the party’s addmess, For notice purposes, Grantvr agrees 0 keep Lender informad at )l times of
Grantor's current pdidcess. Subiect 1o applicabia law, andi sxcept for notice raquized or allowexd by taw 10 ba ghven in another
wﬂmwhmorau'nnoneamvbnwm@nbym«wmyﬁrmwhm»bemmqmwﬂ
'S,

MISCELLANEOUS PROVISIONS. The q P 8re & part of this Daed of Trust

Amendenants. This Daad of Trusl, togethes withe any Relatod D the entira

agraement of the parties aa 1o the maiters et forth in this Deed of Trusl. Nomtmdunmbmmd
Trust shall be effactive unless given in writing and signed by the party or parBies sought %0 b8 charged o bound by the
altgration or amendement.

Annust Reports. i the Property is used for purmoses other than Gramors resklence, Grantor shall fumish to Lender,
upon requast, a caxdified statement of net oparating income secelvad from the Property during Grardor's pravious fiscal
yoar k1 such form and detall as Lender shall require. "Net operaling incoma” shail mean all cash receipts from the
Property jeas afl cash it made in Wih the op of the Property.

Cagtion Headings. Caption hoadings n this Deed of Trust are for convenience purpoess only and are not to be used 1o
nterpret ov define the provisions of this Deed of Trust

Marger, Thers shall bo nG marger of the inlerast or estate creatd by this Dead of Trust with any other inlerest or estate
i1 the Propery at any tne held by of for the benefit of Lender In any capacity, without the written consent of Lender.
Governing Law. This Desd of Trust will be governed by fsdersl law applicatla to Lander and, to the axtent not
proemplad by faderal Isw, the lrws of the State of Washington without regard 1o fis conflicts of law provisions.
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This Dead of Trust has been sccapted by Lencter In the Stats of Washington.

Cholce of Venue. 1 there is & iawsult, Granor agrees upon Lander's request to submi o the jurisdiction of the courts of
Whatcom County, State of ‘Washington,

No Walver by Lander. Lender shall not ba deemed to have wakved any rights undar tis Deed of Trust unless such
walvar is given i writing and signed by Londer. No delay or omission on 1he part of Lender in axercising any right shalt
operats ea & walver of such right or any other right. A waiver by Lender of a provision of thie Deed of Trust shall not
pesjudics or constitute a waiver of Lender's right otherwise to demarkd strict compiiance with that provision o any ofher
provision of this Deed of Truat. No prior waher by Lander, nor any course of deafing betwsen Lender and Grantor, shall
conatitute a walver of any of Lender's rights of of any of Grankrs obligations as 10 any futre transactions. Whenever
mmmmmmmmmmbmanw hmmduwhwmbyMrhmmwmshaﬂ
not g consant o where such consent is requived and in all cases auch congent
iy be granted of withhekl in the #0ie discretion of Lender.

mmy. I!ncwno! 1t Jur ¥ s any peovision of this Deed of Trust to be fiagal, invatd, or

¥ Mmmmmmmpmamm_mlu,a

umbhubmyocmcircmm 1f teagible, the clfending proviaion shalt ba considerad modified so thet &
it the

becomes legal, valid and cmnotbosomodmw it shall be conaidered deloted
from this Deed of Trust. urimmwnermmdbym the flegaitty, . O ity of any of
this Deed of Trust shall not atlect the legality, valicity or enfo y of any other provision of this Deed of Trust.

Buccessors snd Assigns. Subject to any limitaticns stated In this Deed of Trust on transter of Grantor's intorast, this
Deed of Trust ahail be binding upon and inure 1o the bonafit of the partias, thelr succassors and assigns. If ownership of
the Property becomes vestod in 8 parson otfioe than Grantor, wmrmmmuerm ay deal with Grantor's
SUcoassons with refarence 1o this Dead of Trust and the by way or without
mmaxmmmmmmamomddrworwmwmma

Time Is of the Essence. Time is of the assence in the perfarmance of this Desd of Trust

Wailve Jury. Al parties 1o this Desd of Trust haraby walve the right to eny jury trial In any action, procesding, ar

countercialm brougit by siny party against sny other party,

Walvwr of Homestead Exsmption. emmm.oyrﬁu«m“mnngmmwmammw

exernption lsws of e State of securixi by this Dood of Trust,
DEFINITIONS. mmﬂgupwmwmmnmahaﬂmwhemwmmmmusadhthh Deed of Trust.
Unless specifically stated to the contrary, s)t referances to dollar amounts shall meen amounts in lawfd money of the Unitad
States of Amanca. Worda &g srms used i the singuiar shall inciude the piural, and the plural shalt includs ths singular, ag
w context mty requite. Words and temma not otherwiss detined in this Deed of Trust shall have the meanings aftributad to
such terms In the LUnilorm Commercial Gode:

Y. The word y" means Horzon Bank, and its successors and asaligns.

Borrower, The word “Bomowsr™ means Laks Hils Development Division 1, LLC and inciudes all co-signers end

so-makers signing the Note and all their successors and assigns.

Dasd of Trust. The words *Deed of Trust' moan this Deed of Trust among Girantor, Lender, ang Trustae, and inclixices

without fimitation alt assignment and security interest provisions relating to the Personal Properly arxi Rents.

Delsult. The word “Default” mesns the Delautt set forth i this Deed of Trust in the section (ed "Defautt”,

Event of Default. The worts "Event of Detault” mean any of the évenis of default set forth In thig Deeds of Trust in the

events of dofault section of this Deed of Trusl

Qrantor. The ward “Grantor” means Lake Hills Development Division 1, LLE.

Guarsntor, The word mBans &y o surely, o pasty of ary or ali of the
Indebiadness.
Guaranty. The word "Guaranty” means the guaranty from Guaranior to Lander, including withour limRation a guererdy of
all or part of the Note,

The word i s ai existing and futura imph . bulk!inw, . moblie
homes atfixed o the Real Pmpam faciitios, addmona and cther X 6 Rl Propesty.

The word means il principal, interest, and uther emounts, costk and expensas paysble
undes e Note or Folated Documents, togethar with all recewals of, extmsbm ol, modifications of, consalidations of
and aubstiations for tha Note or Related Docurnents and anty amounts d or by Laader o
Grantor's obligaliong of expenses incurred by Trustee or Lender o enforce Srantoc'y obligahma urisr ms Doed of
Trust, together with interest on such amounts 88 provided In this Deed of Trust,

Lender. The word “Lander* means Horizon Bank, is successors anc assigns.

Note. The word *Nota” means the promissoly sote dated May 17, 2007, In the original prlndpal amount of
SQ,QN,WOOOM Gmnubl.emar Together with all rctewsls of, extensions of, modications of, refNANCINGS of,
consoiications of,

for the p y note of ag! NOTICE TO GRANTOR: THE NOTE
O('}NTAINSAVAR!IBLE INTEREST RATE.

Persanal Proporty. The wards “Personal Property” mean all aquipment, fixtures, and other articles of personal property

now of heteatior owrwd by Grankw, and now oF harsatter attached or affixed o the Real Propery; topether with al

wcmm.pam.maddlmw,dl of, and all Tor, any of sich property; and ogether with

aff iagues srd prodits theeeon and I W wihout alt [+ and redunds of

mmynlaormanpos&mo!mpmpsm

Property. The word "Property” means coliactively the Aeal Properly and 1hs Pemonst Property.

Roui Proparty. Thi words "Real Property™ mean the real proparty, iInterests and rights, as further described In this Deed

of Trust.

Rolated Documents. The words “Related Documants* munnﬂpm-mnohs crodit agroamants, koan ugamwm

socurlty &g gages, deeds of bust, securily deods, coliateral morigages, and sl cthe!
and mmammexhﬁngexmnhmmmm

o p that the | indamnity agreements are not “Related Documents™ and are not secured

by this Deed of Trust.

Renta. The word "Rerts® means all preserd and future rents, revenues, income, issues, royalties, profits, and other

benefiie darved from the Propesty.

Trustes. The word “Trugine” means Westward Financial Services Corporation, whose mading address ks 1500 Comwalt
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DEED OF TRUST
Loan No: 6000002840 (Continued) Page 8

Avenup, Ballingham, WA 08228 and any substitute of SUCCESSOr ssiens.

GRANTOR ACKNOWLEDGES HAVING READ ALL THE PROVISIONS OF THIS DEED OF TRUST, AND GRAMTOR
AGREES YO ITS TERMS,

GRANTOR:

STATEOF e
N )88
COUNTY OF
Onthis Z'/; day of - 007 bators me, the undersignad
Nelary Pigdic, personally appaared Robert J. vy, Menager; Gordon A. Gallaghwr, Member of Lake Hills

Oivision 1, LLC, and personally khown o me or proved o me on the besls of satislactxry evidence to be
members or designatad agents of the it Habilty company that execited ihe Dead of Trust and ackrowiadged the Doed
drmnuwmwmwmmdmmw limitad Babiity comparny, wammmm s articies of

,.“ WM&\\ EQUEST FOR FULL RECONVEYANCE
A’ Trustee

The undarsined is th lgal owner and holder of all indebledness secured by this Deed of Trust. You are heraby requssted,
upon payment of 8l sums owing 1 you, o reconvey without waranty, to the persons sntitied thereln, the right, tile and
intarsst now held by you under the Deedt of Trust.

Date: ¥
By:
e

TR T o w3 T BE 050 Copr, il Pt S e, 17 T A& e Fome] - S LTI IOT P TR
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EXHIBIT "A"

PARCEL A:

A PARCEL OF LAND SITUATED PARTLY IN THE NORTHWEST QUARTER OF SECTION 12 AND
PARTLY IN THE NORTHEAST QUARTER OF SECTION 11, ALL IN TOWNSHIP 27 NORTH, RANGE
22, EW.M,, CHELAN COUNTY, WASHINGTON, MORE PARTICULARLY DESCRIBED AS FOLLOWS:

BEGINNING AT THE SECTION CORNER COMMON TO SECTIONS 1, 2, 11 AND 12 AND RUNNING
THENCE NORTH §9°39' WEST ALONG THE NORTH BOUNDARY OF SECTION 11 FOR 2632.27
FEET TO THE NORTH QUARTER CORNER OF SAID SECTION 11; THENCE SOUTH 00°26'50"
EAST FOR 1395.93 FEET TO A STONE MARKING THE NORTH SIXTEENTH CORNER OF SAID
SECTION 11; THENCE NORTH 86°38'30" EAST ALONG THE SOUTH BOUNDARY OF THE
NORTHWEST QUARTER OF THE NORTHEAST QUARTER OF SAID SECTION 11 FOR 807.34 FEET;
THENCE SOUTH 80034'45" EAST FOR 263,54 FEET; THENCE SOUTH 69°00°10" EAST FOR 258,00
FEET; THENCE SOUTH 60°54'10" EAST FOR 209,00 FEET TO A WEST ANGLE POINT OF TRACT
"8" OF THE PLAT OF FIRST ADDITION TO GAUKROGER SUBDIVISION; THENCE NORTH
38°20'37" EAST FOR 159,67 FEET TO THE NORTHWEST CORNER OF SAID PLAT; THENCE
NORTH 51035'23" WEST FOR 640.24 FEET; THENCE NORTH 38¢20'37" EAST FOR 189.78 FEET;
THENCE SOUTH 51°35'23" EAST FOR 178.00 FEET; THENCE NORTH 58010'52* EAST FOR 126.43
FEET; THENCE NORTH 25°26'52" EAST FOR 127,56; THENCE SOUTH 78°24'38" EAST FOR
493.29 FEET; THENCE SOUTH 16°39'S3" EAST FOR 282.69 FEET; THENCE SOUTH 4103153
EAST FOR 205.99 FEET; THENCE NORTH 23036'37" EAST FOR 167 .42 FEET, THENCE NORTH
25940°52" EAST FOR 353.34 FEET; THENCE SOUTH 49°42'08" EAST FOR 1324.27 FEET; THENCE
SOUTH 40017'52" WEST FOR 75.00 FEET; THENCE SOUTH 37036'38" EAST FOR 216,00 FEET;
THENCE SOUTH 32014'08" EAST FOR 181,41 FEET, THENCE NORTH 31°12'00" EAST FOR 206,69
FEET; THENCE SOUTH 89°34'30" EAST FOR 1378.23 FEET; THENCE NORTH 5°03'30" EAST FOR
75.25 FEET; THENCE SOUTH 89°34'30" EAST FOR 10B.97 FEET; THENCE SOUTH 30030'33*
EAST FOR 87.44 FEET; THENCE S0UTH 89°34'30" EAST FOR 48.77 FEET TO A POINT ON THE
EAST BOUNDARY OF SAID NORTHWEST QUARTER OF SECTION 12; THENCE NORTH 00930'45"
WEST ALONG SAID EAST BOUNDARY FOR A DISTANCE OF 1900.00 FEET TO THE NORTH -
QUARTER CORNER OF SAID SECTION 12; THENCE NORTH 86053'15" WEST ALONG THE NORTH
BOUNDARY OF SAID NORTHWEST QUARTER FOR 2673.23 FEET TO THE SECTION CORNER
COMMON TO SAID SECTIONS 11 AND 12 BEING THE ORIGINAL POINT OF BEGINNING,

.

EXCEPT THEREFROM A PARCEL OF LAND IN THE NORTHEAST QUARTER QOF THE NORTHEAST

QUARTER OF SECTION 11, TOWNSHIP 27 NORTH, RANGE 22 EAST, W.M., CTTY OF CHELAN,
CHELAN COUNTY, WASHINGTON, MORE PARTICULARLY DESCRIBED AS FOLLOWS:

BEGINNING AT THE NORTHWEST CORNER OF LOT 77, PLAT OF GOLF COURSE TERRACE 3RD
ADDITION ACCORDING TO THE PLAT THEREOF, RECORDED IN VOLUME 17 OF PLATS, PAGES
61 AND 62, RECORDS OF THE CHELAN COUNTY AUDITOR, THENCE SOUTH 53°48'15" EAST
ALONG THE MORTHERLY LINE OF SAID LOT 77 FOR A DISTANCE OF 340.22 FEET TO THE
NORTHEAST CORNER OF SAID LOT 77, THENCE NORTH (0053708 EAST FOR 26.62 FEET;
THENCE NORTH 57025'27" WEST FOR 324.94 FEET; THENCE SOUTH 57024'53" WEST FOR 1.21
FEET TO THE POINT OF BEGINNING.

EXCEPT THEREFROM THOSE PORTIONS (RESERVOIR SITE AND 60 FOOT ROAD) AS DESCRIBED
IN AND CONVEYED TO THE CITY OF CHELAN BY DEED RECORDED JULY 14, 1877, UNDER
AUDITOR'S FILE NO, 775081,

ALSQ EXCEPT THE PLAT OF GOLF COURSE TERRACE, CHELAN COUNTY, WASHINGTON,
ACCORDING TO THE PLAT THEREOF RECORDED IN VOLUME 12 OF PLATS, PAGE 52 AND 53.

ALSO EXCEPT THE PLAT OF GOLF COURSE TERRACE SECOND ADDITION, CHELAN COUNTY,
WASHINGTON; ACCORDING TO THE PLAT THEREOF RECORDED IN YOLUME 14 OF PLATS, PAGE
43 AND 44,

ALSO EXCEPT THE PLAT OF GOLF COURSE TERRACE THIRD ADDITION, CHELAN COUNTY,
WASHINGTON, ACCORDING TO THE PLAT THEREQF RECORDED IN VOLUME 17 OF PLATS, PAGE
61 AND 62,

ALSO EXCEPT ALL OF TRACTS "A" AND "B" PLAT OF FIRST ADDITION TO GAUKROGER
SUBDIVISION, CHELAN COUNTY, WASHINGTON, ACCORDING TO THE PLAT THEREOF.
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PARCEL B:

THE NORTHWEST QUARTER OF THE NORTHEAST QUARTER OF SECTION 12, TOWNSHIP 27
NORTH, RANGE 22, E.W.M., CHELAN COUNTY, WASHINGTON.

EXCEPT THEREFROM THAT PORTION LYING EAST OF THE RIGHT OF WAY OF UNION VALLEY
ROAD AS DISCLOSED BY AUDITOR'S FILE NO. 8403120035,

ALSO EXCEPT RIGHT OF WAY OF UNION VALLEY ROAD, AS DESCRIBED BY AUDITOR'S FILE NO.
8403120035,

EXCEPT FROM PARCELS A AND B ABOVE, THAT PORTION THEREQF DESCRIBED AS FOLLOWS:

COMMENCING AT THE AFOREMENTIONED NORTHEAST CORNER OF SECTION 11, FROM WHICH
THE NORTH QUARTER OF SAID SECTION 11 BEARS SOUTH 89958'24 WEST 2634.69 FEET;
THENCE SOUTH 12019'37" WEST 903,33 FEET TO AN ANGLE POINT ON THE SOUTHERLY
BOUNDARY AND THE TRUE POINT OF BEGINNING; THENCE ALONG SAID SOUTHERLY AND
WESTERLY BOUNDARY THE FOLLOWING COURSES:

SOUTH 25018'29" WEST 352.82 FEET;
S0UTH 2301920 WEST 167,40 FEET;
NORTH 41949°37" WEST 205.96 FEET;
NORTH 17001'53" WEST 282.57 FEET;
NORTH 78943'48" WEST 493.11 FEET;
NORTH 00°900'13" WEST 38.08 FEET;

THENCE LEAVING SAID BOUNDARY SOUTH 73951'53" EAST 20.90 FEET TO A 580.00 FOOT
RADIUS CURVE TO THE LEFT; THENCE ALONG SAID CURVE 113,95 FEET; THENCE SOUTH
85%07°16" EAST 246.60 FEET TO A 105.00 FOOT RADIUS CURVE TO THE LEFT; THENCE ALONG
SAID CURVE 130.87 FEET TO A 25.00 FOOT RADIUS CURVE TO THE RIGHT; THENCE ALONG

SAID CURVE 29.40 FEET; THENCE SOUTH 89002'38" EAST 77.26 FEET TO A 225.00 FOOT

RADIUS CURVE TO THE LEFT; THENCE ALONG SAID CURVE 53.36 FEET; THENCE NORTH

7702205" EAST 308.46 FEET TO A 100,00 FOOT RADIUS CURVE TO THE RIGHT; THENCE

ALONG SAID CURVE 538.64 FEET; THENCE LEAVING SAID CURVE, FROM WHICH THE RADIUS

;géxm BEARS SOUTH 21032'18" WEST NORTH 22021'52" EAST 197.38 FEET TO THE POINT OF
NNING.

ALSO EXCEPT FROM PARCELS A AND B, THAT PORTION THEREQF LYING EASTERLY OF A LINE
DESCRIBED AS FOLLOWS:

COMMENCING AT THE AFOREMENTIONED NORTHEAST CORNER OF SECTION 11, FROM WHICH
THE NORTH QUARTER OF SAID SECTION 11 BEARS SOUTH 8305824 WEST 2634.69 FEET;
THENCE SOUTH 89°20'52" EAST, ALONG THE NORTH LINE OF SECTION 12, 281.47 FEET TO
THE TRUE POINT OF BEGINNING OF SAID LINE;

THENCE SOUTH 00°18'31" WEST, 193,94 FEET;

THENCE SQUTH 45°32'32" EAST, 1167.66 FEET;

THENCE SOUTH 33°06'49° EAST, 182.50 FEET;

THENCE SOUTH 18°13'32" EAST, 125.62 FEET,;

THENCE SOUTH 66°03'53" WEST, 413.91 FEET;

THENCE SOUTH 17°25'38" WEST, 243.61 FEET TO AN ANGLE POINT ON THE SOUTHERLY LINE
OF THE AFOREMENTIONED PARCEL A AND THE SOUTHERLY TERMINUS OF SAID LINE.

PARCEL C:

A PARCEL OF LAND SITUATED PARTLY IN THE NORTHWEST QUARTER OF SECTION 12 AND
PARTLY IN THE NORTHEAST QUARTER OF SECTION 11, ALL IN TOWNSHIP 27 NORTH, RANGE
22, E.W.M,, CHELAN QDUNTY, WASHINGTON, MORE PARTICULARLY DESCRIBED AS FOLLOWS:

THE NORTHWEST QUARTER OF THE NORTHEAST QUARTER OF SECTION 12, TOWNSHIP 27
NORTH, RANGE 22, EW.M., CHELAN COUNTY, WASHINGTON.

EXCEPT THEREFROM THAT PORTION LYING EAST OF THE RIGHT OF WAY OF UNION VALLEY
ROAD AS DISCLOSED BY AUDITOR'S FILE NO. 8403120035,

ALSC EXCEPT RIGHT OF WAY OF UNION VALLEY ROAD, AS DESCRIBED BY AUDITOR'S FILE NO.
8403120035,
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TOGETHER WITH THE FOLLOWING:

COMMENCING AT THE AFOREMENTIONED NORTHEAST CORNER OF SECTION 11, FROM WHICH
THE NORTH QUARTER OF SAID SECTION 11 BEARS SOUTH 83058'24" WEST 2634.69 FEET;
THENCE SOUTH 12919'37" WEST 903.33 FEET TO AN ANGLE POINT ON THE SOUTHERLY
BOUNDARY AND THE TRUE POINT OF BEGINNING; THENCE ALONG SAID SOUTHERLY AND
WESTERLY BOUNDARY THE FOLLOWING COURSES:

SOUTH 25°1829" WEST 352.82 FEET;
SOUTH 23°19'20™ WEST 167.40 FEET;
NORTH 41945'37° WEST 205.96 FEET;
NORTH 17°01'53" WEST 282.57 FEET;
NORTH 7894348 WEST 493.11 FEET;
NORTH 00°00°'13" WEST 38.08 FEET;

THENCE LEAVING SAID BOUNDARY SOUTH 73751°53" EAST 20.90 FEET TO A 580.00 FOOT
RADIUS CURVE TO THE LEFT; THENCE ALONG SAID CURVE 113,95 FEET; THENCE SOUTH
85807'16" EAST 246,60 FEET TO A 105.00 FOOT RADIUS CURVE TO THE LEFT; THENCE ALONG
SAID CURVE 130.87 FEET TO A 25.00 FOOT RADIUS CURVE TO THE RIGHT; THENCE ALONG
SAID CURVE 29.40 FEET; THENCE SOLITH 89°02'38" EAST 77.26 FEET TO A 225.00 FOOT
RADIUS CURVE TO THE LEFT; THENCE ALONG SAID CURVE 53,36 FEET; THENCE NORTH

77922'05" EAST 308.46 FEET TO A 100.00 FOOT RADIUS CURVE TO THE RIGHT; THENCE
ALONG SAID CURVE 59.64 FEET; THENCE LEAVING SAID CURVE, FROM WHICH THE RADIUS
POINT BEARS SOUTH 21032'18" WEST NORTH 22921'52" EAST 197.38 FEET TO THE POINT OF
BEGINNING.

ALSO TOGETHER WITH THE FOLLOWING:

COMMENCING AT THE AFOREMENTIONED NORTHEAST CORNER OF SECTION 11, FROM WHICH
THE NORTH QUARTER OF SAID SECTION 11 BEARS SOUTH 89058'24" WEST 2634.69 FEET;
THENCE SOUTH B89°20'52" EAST, ALONG THE NORTH LINE OF SECTION 12, 281.47 FEET TO
THE TRUE POINT OF BEGINNING OF SAID LINE;

THENCE SOUTH 00°18'31" WEST, 193.94 FEET;

THENCE SOUTH 45832'32" EAST, 1167.66 FEET;

THENCE SOUTH 33°06'49" EAST, 182.50 FEET;

THENCE SOUTH 18913'32" EAST, 125.62 FEET;

THENCE SOUTH £6°03'53" WEST, 413.91 FEET;

THENCE SOUTH 17025'38" WEST, 243.61 FEET TO AN ANGLE POINT ON THE SOUTHERLY LINE
OF THE AFOREMENTIONED PARCEL A AND THE SOUTHERLY TERMINUS OF SAID LINE.

EXCEPT THEREFROM A PARCEL OF LAND IN THE NORTHEAST QUARTER OF THE NORTHEAST
QUARTER OF SECTION 11, TOWNSHIP 27 NORTH, RANGE 22 EAST, W.M,, CITY OF CHELAN,
CHELAN COUNTY, WASHINGTON, MORE PARTICULARLY DESCRIBED AS FOLLOWS:

BEGINNING AT THE NORTHWEST CORNER OF LOT 77, PLAT OF GOLF COURSE TERRACE 3RD
ADDITION ACCORDING TO THE PLAT THEREOF, RECORDED IN VOLUME 17 OF PLATS, PAGES
61 AND 62, RECORDS OF THE CHELAN COUNTY AUDITOR, THENCE SOLITH 53048'15" EAST
ALONG THE NORTHERLY LINE OF SAID LOT 77 FOR A DISTANCE OF 340.22 FEET TO THE
NORTHEAST CORNER OF SAID LOT 77; THENCE NORTH 00°37'08" EAST FOR 26,62 FEET;
THENCE NORTH 57925'27" WEST FOR 324.94 FEET; THENCE SOUTH 57924'53" WEST FOR 1.21
FEET TO THE POINT OF BEGINNING.

EXCEPT THEREFROM THOSE PORTIONS (RESERVOIR SITE AND 60 FOOT ROAD) AS DESCRIBED
IN AND CONVEYED TO THE CITY OF CHELAN BY DEED RECORDED JULY 14, 1977, UNDER
AUDITOR'S FILE NO. 775081.

ALSO EXCEPT THE PLAT OF GOLF COURSE TERRACE, CHELAN COUNTY, WASHINGTON,
ACCORDING TO THE PLAT THEREOF RECORDED IN VOLUME 12 OF PLATS, PAGE 52 AND 53.

ALSO EXCEPT THE PLAT OF GOLF COURSE TERRACE SECOND ADDITION, CHELAN COUNTY,
WASHINGTON, ACCORDING TO THE PLAT THEREOF RECORDED IN VOLUME 14 OF PLATS, PAGE
43 AND 44.

ALSO EXCEPT THE PLAT OF GOLF COURSE TERRACE THIRD ADDITION, CHELAN COUNTY,
WASHINGTON, ACCORDING TO THE PLAT THEREOF RECORDED IN VOLUME 17 OF PLATS, PAGE
61 AND 62.

ALSO EXCEPT ALL OF TRACTS "A" AND "B" PLAT OF FIRST ADDITION TO GAUKROGER
SUBDIVISION, CHELAN COUNTY, WASHINGTON, ACCORDING TO THE PLAT THEREOF.
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Skip Moore, Auditor, Chelan County, WA. AFN # 2336864 Recorded 01/14/2011 at
03:03 PM, D Page: 1 of 10, $71.00, FIRST AMERICAN TITLE - WENATCHEE

Return Address: /50993

LPSL Corporate Services, Inc. REAL ESTATE EXCISE Tix

Successor Trustee Che EXELIDT
Amn: Gregory R, Fox helgn COUF‘{‘y frcasurir
1420 Fifth Avenue, Suite 4100 David €, Gritfi.ns, CPA

Seattle, WA 98101-2338

GRANTOR: LPSL CORPORATE SERVICES, INC.
GRANTEE: WASHINGTON FEDERAL SAVINGS
& LOAN ASSOCIATION
ABBREV.LEGAL DESCRIPTION: PTN SEC 11 TWP 27N RGE 22E NE QTR & PTN
SEC 12 TWP 27N RGE 22ENW QTR NE QTR,

CHELAN COUNTY
- TAX PARCEL NUMBER(S): 272211110100; 272212200050, 272212120000
AFFECTED DOCUMENTS: 2256113

The Grantor, LPSL Corporate Services, Inc., as Successor Trustee under that certain
Construction Deed of Trust, as hereinafter particularly described, in consideration of the
premises and payment recited below, hereby grants and conveys, without warranty, to
Washington Federal Savings & Loan Association, as Grantee, that real property, situated in
the County of Chelan, State of Washington, described as follows:

See Exhibit A attached hereto.

RECITALS

1. This conveyance is made pursuant to the powers, including the power of sale,
conferred upon said Successor Trustee by that certain Construction Deed of Trust (*Deed of
Trust”) dated May 17, 2007 and recorded May 22, 2007 under Instrument No. 2256113,
records of Chelan County, Washington, from Lake Hills Development Division 1, LLC, a
Washington limited liability company, as Grantor, to Westward Financial Services
Corporation, as Trustee, to secure an obligation in favor of Horizon Bank as Beneficiary
(“Beneficiary”). The Deed of Trust and the obligation secured thereby were assigned to
Washington Federal Savings & Loan Association (“Washington Federal”) by the Federal
Deposit Insurance Corporation (*FDIC”) receivership of Horizon Bank, as memorialized by
an Assignment of Deed of Trust dated May 11, 2010 and recorded May 18, 2010 under
Instrument No. 2323450, records of Chelan County, Washington.

114934.0098/5002951 1 -1-
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2. Said Deed of Trust was executed to secure, together with other undertaking,
the payment of a promissory note in the original principal amount of $9,900,000, with interest
thereon, according to the terms thereof, in favor of the Beneficiary of the Deed of Trust, and
to secure any other sums of money which might become due and payable under the terms of
said Deed of Trust.

3. The described Deed of Trust provides that the real property conveyed therein
is not used principally for agricultural or farming purposes.

4, Default having occurred in the obligation secured and/or covenants of the
Grantor, as set forth in the Notice of Trustee’s Sale described below, which by the terms of
the Deed of Trust makes operative the power to sell, the 30-day advance Notice of Default
was transmnitted to the Grantor, or its successor in interest, and a copy of said Notice was
posted or served in accordance with law.

s, The Beneficiary, being then the holder of the indebtedness secured by said
Deed of Trust, delivered to said Successor Trustee a written request directing said Successor
Trustee to sell the described premises.

6. The default specified in the “Notice of Default” not having been cured, the
Successor Trustee, in compliance with the terms of said Deed of Trust, executed, and on July
20, 2010, recorded in the office of the Auditor of Chelan County, Washington, under
Instrument No. 2326684, a “Notice of Trustee’s Sale” of said property.

7. The Successor Trustee, in its aforesaid “Notice of Trustee'’s Sale,” fixed the
place of sale as the main entrance of the Chelan County Courthouse, 350 Orondo Street,
Wenatchee, Washington, a public place, on the 22™ day of October, 2010, at the hour of 10:00
a.m., and in accordance with law caused copies of the statutory “Notice of Trustee’s Sale” to
be transmitted by mail to all persons entitled thereto and either posted or served prior to 90
days before the sale; further, the Trustee caused a copy of said “Notice of Trustee’s Sale” to
be published once on September 22, 2010, and once on October 13, 2010, in a legal
newspaper in the county in which the property or any part thereof is situated; and further,
included with this Notice, which was transmitted to or served upon the Grantor or its
successor in interest, a “Notice of Foreclosure™ in substantially the statutory form, to which
copies of the Grantor’s Note and Deed of Trust were attached.

8. The Successor Trustee having continued the trustee’s sale from October 22,
2010 to November 19, 2010 at the hour of 10:00 a.m., by calling the continuance and mailing
a Notice of Continuance on October 22, 2010, in accordance with applicable law.

9. The Successor Trustee having continued the sale from November 19, 2010 to

December 17, 2010 at the hour of 10:00 am., by calling the continuance and mailing a Notice
of Continuance on November 19, 2010, in accordance with applicable law.

114934.0008/5002051 1 -2
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10.  The Successor Trustee having continued the sale from December 17, 2010 to
December 27, 2010 at the hour of 10:00 a.m., by calling the continuance and mailing a Notice
of Continuance on December 20, 2010, in accordance with applicable law.

1. The Successor Trustee having continued the sale from December 27, 2010 to
January 7, 2011 at the hour of 10:00 am., by calling the continuance and mailing a Notice of
Continuance on December 29, 2010, in accordance with applicable law.

12.  During foreclosure, no action was pending on an obligation secured by said
Deed of Trust.

13.  All legal requirements and all provisions of said Deed of Trust have been
complied with, as to acts to be performed and notices to be given, as provided in Chapter
61.24 RCW.

14.  The matured obligation secured by said Deed of Trust remaining unpaid on
January 7, 2011, the date of sale, which was not less than 190 days from the date of default in
the obligation secured, the Successor Trustee then and there sold at public auction to said
Grantee, the highest bidder therefore, the property hereinabove described for the sum of
£1,863,000 in partial satisfaction of the obligation then secured by said Deed of Trust,
together with fees, costs and expenses as provided by statute.

DATED: January /% , 2011.

LPSL Corporate Services, Inc.

Vice President

Address:

LPSI. Corporate Services, Inc.
1420 Fifth Avenue, Suite 4100
Seattle, Washington 98101-2338
Phone: (206) 223-7000

114934.0098/5002951 .1 -3
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STATE OF WASHINGTON )
) ss.
COUNTY OF KING )

I certify that I know or have satisfactory evidence that Charles R. Ekberg is the person
who appeared before me, and said person acknowledged that he signed this instrument, on

oath stated that he is authorized to execute the instrument and acknowledged it as the Vice
President of LPSL Corporate Services, Inc. to be
the uses and purposes mentioned in this instrum

s free and voluntary act of such parties for
DATED: January Jb, 2011,

‘f",/lli II,,'

L/ dink Name: Ann (gNorby
N0 RB;..

TARY PUBLIC for the Sthte of
hington, rksiding at Seatt

Mwlappointment expires: 9/3¢/2013
"?:pﬂ”%"

b ST ety
""..:,’E OF ‘Ol‘,:"

“rrirsrtt?
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EXHIBIT “A”
LEGAL DESCRIPTION

The land referred to in this deed is situated in the State of Washington, County of Chelan and
is described by follows:

PARCEL A (LAKE HILLS DEVELOPMENT PHASE I):

A PARCEL OF LAND SITUATED PARTLY IN THE NORTHWEST QUARTER
OF SECTION 12 AND PARTLY IN THE NORTHEAST QUARTER OF SECTION
11, ALL IN TOWNSHIP 27 NORTH, RANGE 22, EW.M., CHELAN COUNTY,
WASHINGTON, MORE PARTICULARLY DESCRIBED AS FOLLOWS:

BEGINNING AT THE SECTION CORNER COMMON TO SECTIONS 1, 2, 11
AND 12 AND RUNNING THENCE NORTH 89°38" WEST ALONG THE NORTH
BOUNDARY OF SECTION 11 FOR 2632.27 FEET TO THE NORTH QUARTER
CORNER OF SAID SECTION 11;

THENCE SOUTH 00°26°50" EAST FOR 1395.93 FEET TO A STONE MARKING
THE NORTH SIXTEENTH CORNER OF SAID SECTION 11; THENCE NORTH
86°38°30" EAST ALONG THE SOUTH BOUNDARY OF THE NORTHWEST
QUARTER OF THE NORTHEAST QUARTER OF SAID SECTION 11 FOR
807.34 FEET,

THENCE SOUTH 80°34°45" EAST FOR 263.54 FEET;

THENCE SOUTH 69°00°10" EAST FOR 258.00 FEET,

THENCE SOUTH 60°54°10" EAST FOR 209.00 FEET TO A WEST ANGLE
POINT OF TRACT "B" OF THE PLAT OF FIRST ADDITION TO GAUKROGER
SUBDIVISION;

THENCE NORTH 38°20°37" EAST FOR 159.67 FEET TO THE NORTHWEST
CORNER OF SAID PLAT,

THENCE NORTH 51°39°23" WEST FOR 640.24 FEET;

THENCE NORTH 38°20°37" EAST FOR 189.78 FEET,

THENCE SOUTH 51°39°23" EAST FOR 178.00 FEET;

THENCE NORTH 58°10°52" EAST FOR 126.43 FEET;

THENCE NORTH 25°26°52" EAST FOR 127.56 FEET;

THENCE SOUTH 78°24°38" EAST FOR 493.29 FEET;

THENCE SOUTH 16°39°53" EAST FOR 282.69 FEET;

THENCE SOUTH 41°31°53" EAST FOR 205.99 FEET;

THENCE NORTH 23°36°37" EAST FOR 167.42 FEET;

THENCE NORTH 25°40°52" EAST FOR 353.34 FEET;

THENCE SOUTH 49°42°08" EAST FOR 1324.27 FEET;

THENCE SOUTH 40°17°52" WEST FOR 75.00 FEET,;

THENCE SOUTH 37°36°38" EAST FOR 216.00 FEET;

THENCE SOUTH 32°14°08" EAST FOR 181.41 FEET;

THENCE NORTH 31°12°00" EAST FOR 206.69 FEET;

114934.0098/5002951 1 -Al -
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THENCE SOUTH 89°34°30" EAST FOR 1378.23 FEET;

THENCE NORTH 5°03°30" EAST FOR 75.25 FEET;

THENCE SOUTH 89°34°30" EAST FOR 108.97 FEET;

THENCE SOUTH 30°30733" EAST FOR 87.44 FEET;

THENCE SOUTH 89°34°30" EAST FOR 48.77 FEET TO A POINT ON THE EAST
BOUNDARY OF SAID NORTHWEST QUARTER OF SECTION 12; THENCE
NORTH 00°30°45" WEST ALONG SAID EAST BOUNDARY FOR A DISTANCE
OF 1900.00 FEET TO THE NORTH QUARTER CORNER OF SAID SECTION 12;
THENCE NORTH 88°53'15" WEST ALONG THE NORTH BOUNDARY OF
SAID NORTHWEST QUARTER FOR 2673.23 FEET TO THE SECTION
CORNER COMMON TO SAID SECTIONS 11 AND 12 BEING THE ORIGINAL
POINT OF BEGINNING,

EXCEPT THEREFROM A PARCEL OF LAND IN THE NORTHEAST QUARTER
OF SECTION 11, TOWNSHIP 27 NORTH, RANGE 22 EAST, WM, CITY OF
CHELAN, CHELAN COUNTY, WASHINGTON, MORE PARTICULARLY
DESCRIBED AS FOLLOWS:

BEGINNING AT THE NORTHWEST CORNER OF LOT 77, PLAT OF GOLF
COURSE TERRACE 3RD ADDITION ACCORDING TO THE PLAT THEREOF,
RECORDED IN VOLUME 17 OF PLATS, PAGES 61 AND 62, RECORDS OF
THE CHELAN COUNTY AUDITOR,

THENCE SOUTH 53°48°15" EAST ALONG THE NORTHERLY LINE OF SAID
LOT 77 FOR A DISTANCE OF 340.22 FEET TO THE NORTHEAST CORNER
OF SAID LOT 77,

THENCE NORTH 00°37°08" EAST FOR 26.62 FEET;

THENCE NORTH $§7°25°27" WEST FOR 324.94 FEET;

THENCE SOUTH 57°24’53" WEST FOR 121 FEET TO THE POINT OF
BEGINNING.

EXCEPT THEREFROM THOSE PORTIONS (RESERVOIR SITE AND 60 FOOT
ROAD) AS DESCRIBED IN AND CONVEYED TO THE CITY OF CHELAN BY
DEED RECORDED JULY 14, 1977, UNDER AUDITOR’S FILE NO. 775081.

ALSO EXCEPT THE PLAT OF GOLF COURSE TERRACE, CHELAN COUNTY,
WASHINGTON, ACCORDING TO THE PLAT THEREOF RECORDED IN
VOLUME 12 OF PLATS, PAGE 52 AND 53.

ALSO EXCEPT THE PLAT OF GOLF COURSE TERRACE SECOND

ADDITION, CHELAN COUNTY, WASHINGTON, ACCORDING TO THE PLAT
THEREOF RECORDED IN VOLUME 14 OF PLATS, PAGE 43 AND 44.
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ALSO EXCEPT THE PLAT OF GOLF COURSE TERRACE THIRD ADDITION,
CHELAN COUNTY, WASHINGTON, ACCORDING TO THE PLAT THEREOF
RECORDED IN VOLUME 17 OF PLATS, PAGE 61 AND 62,

ALSO EXCEPT ALL OF TRACTS "A" AND "B" PLAT OF FIRST ADDITION TO
GAUKROGER  SUBDIVISION, CHELAN COUNTY, WASHINGTON,
ACCORDING TO THE PLAT THEREOF.

ALSO EXCEPT THAT PORTION THEREOF DESCRIBED AS FOLLOWS
(BIRDIE POINT PARCEL}:

COMMENCING AT THE AFOREMENTIONED NORTHEAST CORNER OF
SECTION 11, FROM WHICH THE NORTH QUARTER OF SAID SECTION [1
BEARS SOUTH 89°58°24" WEST 2634.69 FEET,

THENCE SOUTH 12°19°37" WEST 903.33 FEET TO AN ANGLE POINT ON THE
SOUTHERLY BOUNDARY AND THE TRUE POINT OF BEGINNING; THENCE
ALONG SAID SOUTHERLY AND WESTERLY BOUNDARY THE
FOLLOWING COURSES:

SOUTH 25°18°29" WEST 352.82 FEET;

SOUTH 23°19°20" WEST 167.40 FEET;

NORTH 41°49°37" WEST 205.96 FEET;

NORTH 17°01°53" WEST 282.57 FEET;

NORTH 78°43°48" WEST 493.11 FEET;

NORTH 00°00°13" WEST 38.08 FEET,

THENCE LEAVING SAID BOUNDARY SOUTH 73°51°53" EAST 20.90 FEET TO
A 580.00 FOOT RADIUS CURVE TO THE LEFT,

THENCE ALONG SAID CURVE 113.95 FEET;

THENCE SOUTH 85°07°16" EAST 246.60 FEET TO A 105.00 FOOT RADIUS
CURVE TO THE LEFT;

THENCE ALONG SAID CURVE 130.87 FEET TO A 25.00 FOOT RADIUS
CURVE TO THE RIGHT;

THENCE ALONG SAID CURVE 29.40 FEET;

THENCE SOUTH 89°02°38" EAST 77.26 FEET TO A 225.00 FOOT RADIUS
CURVE TO THE LEFT;

THENCE ALONG SAID CURVE 53.36 FEET;

THENCE NORTH 77°22°05" EAST 308.46 FEET TO A 100.00 FOOT RADIUS
CURVE TO THE RIGHT;

THENCE ALONG SAID CURVE 59.64 FEET,

THENCE LEAVING SAID CURVE, FROM WHICH THE RADIUS POINT
BEARS SOUTH 21°32°18" WEST SOUTH 22°21°52" WEST 197.38 FEET TO THE

POINT OF BEGINNING.
ALSO EXCEPT THAT PORTION THEREOF LYING EASTERLY OF A LINE
DESCRIBED AS FOLLOWS:
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COMMENCING AT THE AFOREMENTIONED NORTHEAST CORNER OF
SECTION 11, FROM WHICH THE NORTH QUARTER OF SAID SECTION 11
BEARS SOUTH 89°58°24" WEST 2634.69 FEET;

THENCE SOUTH 89°20°52" EAST, ALONG THE NORTH LINE OF SECTION 12,
281.47 FEET TO THE TRUE POINT OF BEGINNING OF SAID LINE;

THENCE SOUTH 00°18°31" WEST, 193.94 FEET;

THENCE SOUTH 45°32°32" EAST, 1167.66 FEET;

THENCE SOUTH 33°06°49" EAST, 182.50 FEET;

THENCE SOUTH 18°13°32" EAST, 125.62 FEET;

THENCE SOUTH 66°03°53" WEST, 413.91 FEET;

THENCE SOUTH 17°25°38" WEST, 243.61 FEET TO AN ANGLE POINT ON
THE SOUTHERLY LINE OF THE AFOREMENTIONED PARCEL A AND THE
SOUTHERLY TERMINUS OF SAID LINE.

PARCEL B (LLAKE HILLS DEVELOPMENT PHASE II):

THE NORTHWEST QUARTER OF THE NORTHEAST QUARTER OF SECTION
12, TOWNSHIP 27 NORTH, RANGE 22, EWM., CHELAN COUNTY,
WASHINGTON. ‘

EXCEPT THEREFROM THAT PORTION LYING EAST OF THE RIGHT OF
WAY OF UNION VALLEY ROAD AS DISCLOSED BY AUDITOR’S FILE NO.
8403120035.

ALSO EXCEPT RIGHT OF WAY OF UNION VALLEY ROAD, AS DESCRIBED
BY AUDITOR’S FILE NO. 8403120035,

TOGETHER WITH A PARCEL OF LAND SITUATED PARTLY IN THE
NORTHWEST QUARTER OF SECTION 12 AND PARTLY IN THE
NORTHEAST QUARTER OF SECTION 11, ALL IN TOWNSHIP 27 NORTH,
RANGE 22, EWM., CHELAN COUNTY, WASHINGTON, MORE
PARTICULARLY DESCRIBED AS FOLLOWS:

BEGINNING AT THE SECTION CORNER COMMON TO SECTIONS 1, 2, 11
AND 12 AND RUNNING THENCE NORTH 89°38° WEST ALONG THE NORTH
BOUNDARY OF SECTION 11 FOR 2632.27 FEET TO THE NORTH QUARTER
CORNER OF SAID SECTION 1 1;

THENCE SOUTH 00°26°50" EAST FOR 1395.93 FEET TO A STONE MARKING
THE NORTH SIXTEENTH CORNER OF SAID SECTION 11; THENCE NORTH
86°38'30" EAST ALONG THE SOUTH BOUNDARY OF THE NORTHWEST
QUARTER OF THE NORTHEAST QUARTER OF SAID SECTION 11 FOR
807.34 FEET;

THENCE SOUTH 80°34°45" EAST FOR 263.54 FEET;
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THENCE SOUTH 69°00°10" EAST FOR 258.00 FEET;

THENCE SOUTH 60°54°10" EAST FOR 209.00 FEET TO A WEST ANGLE
POINT OF TRACT "B" OF THE PLAT OF FIRST ADDITION TO GAUKROGER
SUBDIVISION;

THENCE NORTH 38°20°37" EAST FOR 159.67 FEET TO THE NORTHWEST
CORNER OF SAID PLAT;

THENCE NORTH 51°39°23" WEST FOR 640.24 FEET;

THENCE NORTH 38°20°37" EAST FOR 189.78 FEET,

THENCE SOUTH 51°39°23" EAST FOR 178.00 FEET;

THENCE NORTH 58°10°52" EAST FOR 126.43 FEET,

THENCE NORTH 25°26°52" EAST FOR 127.56;

THENCE SOUTH 78°24°38" EAST FOR 493.29 FEET,;

THENCE SOUTH 16°39°53" EAST FOR 282.69 FEET,

THENCE SOUTH 41°31°53" EAST FOR 205.99 FEET,

THENCE NORTH 23°36°37" EAST FOR 167.42 FEET;

THENCE NORTH 25°40°52" EAST FOR 353.34 FEET;

THENCE SOUTH 49°42°08" EAST FOR 1324.27 FEET;

THENCE SOUTH 40°17°52" WEST FOR 75.00 FEET;

THENCE SOUTH 37°36°38" EAST FOR 216.00 FEET;

THENCE SOUTH 32°14°08" EAST FOR 181.41 FEET;

THENCE NORTH 31°12°00" EAST FOR 206.69 FEET,

THENCE SOUTH 89°34°30" EAST FOR 1378.23 FEET;

THENCE NORTH 5°03°30" EAST FOR 75.25 FEET;

THENCE SOUTH 89°34°30" EAST FOR 108.97 FEET;

THENCE SOUTH 30°30°33" EAST FOR 87.44 FEET;

THENCE SOUTH 89°34°30" EAST FOR 48.77 FEET TO A POINT ON THE EAST
BOUNDARY OF SAID NORTHWEST QUARTER OF SECTION 12; THENCE
NORTH 00°30°45" WEST ALONG SAID EAST BOUNDARY FOR A DISTANCE
OF 1900.00 FEET TO THE NORTH QUARTER CORNER OF SAID SECTION 12;
THENCE NORTH 88%53’15" WEST ALONG THE NORTH BOUNDARY OF
SAID NORTHWEST QUARTER FOR 2673.23 FEET TO THE SECTION
CORNER COMMON TO SAID SECTIONS 11 AND 12 BEING THE ORIGINAL
POINT OF BEGINNING,

EXCEPT THAT PORTION THEREOF LYING WESTERLY OF A LINE
DESCRIBED AS FOLLOWS:

COMMENCING AT THE AFOREMENTIONED NORTHEAST CORNER OF
SECTION 11, FROM WHICH THE NORTH QUARTER OF SAID SECTION 11
BEARS SOUTH 89°58°24" WEST 2634.69 FEET,

THENCE SOUTH 86°20°52" EAST, ALONG THE NORTH LINE OF SECTION 12,
281.47 FEET TO THE TRUE POINT OF BEGINNING OF SAID LINE;

THENCE SOUTH 00°18°31" WEST, 193.94 FEET;

THENCE SOUTH 45°32°32" EAST, 1167.66 FEET;
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THENCE SOUTH 33°06°49" EAST, 182.50 FEET;

THENCE SOUTH 18°13°32" EAST, 125.62 FEET,;

THENCE SOUTH 66°03°53" WEST, 413.91 FEET,;

THENCE SOUTH 17°25°38" WEST, 243.61 FEET TO AN ANGLE POINT ON
THE SOUTHERLY LINE OF THE AFOREMENTIONED PARCEL A AND THE
SOUTHERLY TERMINUS OF SAID LINE.

PARCEL C (BIRDIE POINT PARCEL):

A PARCEL OF LAND SITUATED IN THE NORTHEAST QUARTER OF
SECTION 11, ALL IN TOWNSHIP 27 NORTH, RANGE 22, EWM., CHELAN
COUNTY, WASHINGTON, MORE PARTICULARLY DESCRIBED AS
FOLLOWS:

COMMENCING AT THE AFOREMENTIONED NORTHEAST CORNER OF
SECTION 11, FROM WHICH THE NORTH QUARTER OF SAID SECTION 11
BEARS SOUTH 89°58°24" WEST 2634.69 FEET:

THENCE SOUTH 12°19°37" WEST 903.33 FEET TO AN ANGLE POINT ON THE
SOUTHERLY BOUNDARY AND THE TRUE POINT OF BEGINNING; THENCE
ALONG SAID SOUTHERLY AND WESTERLY BOUNDARY THE
FOLLOWING COURSES:

SOUTH 25°18°29" WEST 352.82 FEET;

SOUTH 23°19°20" WEST 167.40 FEET;

NORTH 41°49°37* WEST 205.96 FEET,

NORTH 17°01°53" WEST 282.57 FEET,;

NORTH 78°43'48" WEST 493.11 FEET;

NORTH 00°00°13" WEST 38.08 FEET;

THENCE LEAVING SAID BOUNDARY SOUTH 73°51753" EAST 20.90 FEET TO
A 580.00 FOOT RADIUS CURVE TO THE LEFT;

THENCE ALONG SAID CURVE 113.95 FEET;

THENCE SOUTH 85°07°16" EAST 246.60 FEET TO A 105.00 FOOT RADIUS
CURVE TO THE LEFT;

THENCE ALONG SAID CURVE 130.87 FEET TO A 25.00 FOOT RADIUS
CURVE TO THE RIGHT;

THENCE ALONG SAID CURVE 29.40 FEET;

THENCE SOUTH 89°02°38" EAST 77.26 FEET TO A 225.00 FOOT RADIUS
CURVE TO THE LEFT;

THENCE ALONG SAID CURVE 53.36 FEET;

THENCE NORTH 77°22'05" EAST 308.46 FEET TO A 100.00 FOOT RADIUS
CURVE TO THE RIGHT;

THENCE ALONG SAID CURVE 59.64 FEET;

THENCE LEAVING SAID CURVE, FROM WHICH THE RADIUS POINT
BEARS SOUTH 21°32°18" WEST SOUTH 22°21°52" WEST 197.38 FEET TO THE
POINT OF BEGINNING.
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5/17/07 Horizon Deed of Trust

1/1472011 Trustee Deed
Moved From (Double Strikethrough)
EXHIBIT "A" .
iy Moved Double Underl
LEGAL DESCRIPTION oved To {Double Underline)

The land referred to in this deed is situated in the State of Washingion, County of Chelan and
is described by follows:

PARCEL A: (LAKE HILLS DEVELOPMENT PHASE [}):

A PARCEL OF LAND SITUATED PARTLY IN THE NORTHWEST QUARTER OF
SECTION 12 AND PARTLY IN THE NORTHEAST QUARTER OF SECTION 11, ALL IN
TOWNSHIP 27 NORTH, RANGE 22, EW.M., CHELAN COUNTY, WASHINGTON, MORE
PARTICULARLY DESCRIBED AS FOLLOWS:

BEGINNING AT THE SECTION CORNER COMMON TO SECTIONS 1,2, 11 AND 12 AND
RUNNING THENCE NORTH 892°38' WEST ALONG THE NORTH BOUNDARY OF
SECTION 11 FOR 2632.27 FEET TO THE NORTH QUARTER CORNER OF SAID
SECTION 11 - FHENCE-SOUH-00226'50" EAS T FOR-I395-03- FEET-TO-A-STONE
MARKING-TFHENORTH-SIXTEENTH-CORNER-OF-SAID-SECTHON- -+

THENCE SOUTH 00°26'50" EAST FOR 1395.93 FEET TO A STONE MARKING

THE NORTH SIXTEENTH CORNER OF SAID SECTION !1; THENCE NORTH 862°38'30"
EAST ALONG THE SOUTH BOUNDARY OF THE NORTHWEST QUARTER OF THE
NORTHEAST QUARTER OF SAID SECTION 11 FOR 807.34 FEET;,

THENCE SOUTH 80°34'45" EAST FOR 263.54 FEET;
THENCE SOUTH 69°084600' 10" EAST FOR 258.00 FEET;

THENCE SOUTH 60°54-1654' 10" EAST FOR 209.00 FEET TO A WEST ANGLE POINT OF
TRACT "B" OF THE PLAT OF FIRST ADDITION TO GAUKROGER SUBDIVISION;

THENCE NORTH 38°20'37" EAST FOR 159.67 FEET TO THE NORTHWEST CORNER OF
SAID PLAT;

THENCE NORTH 51°3923" WEST FOR 640.24 FEET;
THENCE NORTH 38°20'37" EAST FOR 189.78 FEET;
THENCE SOUTH 51°39:2339' 23" EAST FOR 178.00 FEET;
THENCE NORTH 58°10'52" EAST FOR 126.43 FEET;

THENCE NORTH 252°26'52" EAST FOR 127.56- FEET;

THENCE SOUTH 782°24'38" EAST FOR 493.29 FEET;
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THENCE SOUTH 45239°5316°39'53" EAST FOR 282.69 FEET;

THENCE SOUTH 41234+-53°31 '53" EAST FOR 205.99 FEET;
THENCE NORTH 232°36'37" EAST FOR 167.42 FEET;
THENCE NORTH 25°40'52" EAST FOR 353.34 FEET,;
THENCE SOUTH 49°42'08" EAST FOR 1324.27 FEET;
THENCE SOUTH 40°17'52" WEST FOR 75.00 FEET;
THENCE SOUTH 372°36'38" EAST FOR 216.00 FEET;
THENCE SOUTH- 32°14'08" EAST FOR 181.41 FEET;
THENCE NORTH 31242-60°12 '00" EAST FOR 206.69 FEET,
THENCE SOUTH 89°34'30" EAST FOR 1378.23 FEET;
THENCE NORTH 5°03'30" EAST FOR 75.25 FEET;

THENCE SOUTH 898343689°34'30" EAST FOR 108.97 FEET;

THENCE SOUTH 302°30'33" EAST FOR 87.44 FEET;

THENCE SOUTH 9°34°3089°34'30" EAST FOR 48.77 FEET TO A POINT ON THE EAST
BOUNDARY OF SAID NORTHWEST QUARTER OF SECTION 12;

THENCE NORTH 00°30'45" WEST ALONG SAID EAST BOUNDARY FOR A DISTANCE
OF 1900.00 FEET TO THE NORTH QUARTER CORNER OF SAID SECTION 12;

THENCE NORTH 886534588°53'1 5" WEST ALONG THE NORTH BOUNDARY OF SAID
NORTHWEST QUARTER FOR 2673.23 FEET TO THE SECTION CORNER COMMON TO
SAID SECTIONS 11 AND 12 BEING THE ORIGINAL POINT OF BEGINNING,

EXCEPT THEREFROM A PARCEL OF LAND IN THE NORTHEAST QUARTER OF FHE
NORTFHEASHQUARTER-GE-SECTION 11, TOWNSHIP 27 NORTH, RANGE 22 EAST,
W.M,, CITY OF CHELAN, CHELAN COUNTY, WASHINGTON, MORE PARTICULARLY
DESCRIBED AS FOLLOWS:

BEGINNING AT THE NORTHWEST CORNER OF LOT 77, PLAT OF GOLF COURSE
TERRACE 3RD ADDITION ACCORDING TO THE PLAT THEREOF, RECORDED IN

VOLUME 17 OF PLATS, PAGES 61 AND 62, RECORDS OF THE CHELAN COUNTY
AUDITOR,
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THENCE SOUTH 53°48'15" EAST ALONG THE NORTHERLY LINE OF SAID LOT 77
FOR A DISTANCE OF 340.22 FEET TO THE NORTHEAST CORNER OF SAID LOT 77,

THENCE NORTH 0660370800°37'08" EAST FOR 26.62 FEET,;

THENCE NORTH 57625+2757°25'27" WEST FOR 324.94 FEET,
THENCE SOUTH 57°24'53" WEST FOR 1.21 FEET TO THE POINT OF BEGINNING.

EXCEPT THEREFROM THOSE PORTIONS (RESERVOIR SITE AND 60 FOOT ROAD) AS
DESCRIBED IN AND CONVEYED TO THE CITY OF CHELAN BY DEED RECORDED
JULY 14, 1977, UNDER AUDITOR'S FILE NO. 775081.

ALSO EXCEPT THE PLAT OF GOLF COURSE TERRACE, CHELAN COUNTY,
WASHINGTON, ACCORDING TO THE PLAT THEREOF RECORDED IN VOLUME 12 OF
PLATS, PAGE 52 AND 53.

ALSO EXCEPT THE PLAT OF GOLF COURSE TERRACE SECOND ADDITION, CHELAN
COUNTY, WASHINGTON, ACCORDING TO THE PLAT THEREOF RECORDED IN
VOLUME 14 OF PLATS, PAGE 43 AND 44.

ALSO EXCEPT THE PLAT OF GOLF COURSE TERRACE THIRD ABBHTONADDITION
CHELAN COUNTY, WASHINGTON, ACCORDING TO THE PLAT THEREOF
RECORDED IN VOLUME 17 OF PLATS, PAGE 61 AND 62.

ALSO EXCEPT ALL OF TRACTS "A" AND "B" PLAT OF FIRST ADDITION TO
GAUKROGER SUBDIVISION, CHELAN COUNTY, WASHINGTON, ACCORDING TO
THE PLAT THEREOF.

ALSO EXCEPT WWWWWR@A&A&DESW
ATPHORSEHAENO-8403120035-

EXCERPTHROMPARCELS AAND-B-ABOVE-THAT PORTION THEREOF DESCRIBED
AS FOLLOWS: (BIRDIE POINT PARCEL):

COMMENCING AT THE AFOREMENTIONED NORTHEAST CORNER OF SECTION 11,
FROM WHICH THE NORTH QUARTER OF SAID SECTION 11 BEARS SOUTH 89°58'24"
WEST 2634.69 FEET;

THENCE SOUTH 12249-37°19'37" WEST 903.33 FEET TO AN ANGLE POINT ON THE
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SOUTHERLY BOUNDARY AND HHETHE TRUE POINT OF BEGINNING; THENCE
ALONG SAID SOUTHERLY AND WESTERLY BOUNDARY THE
FOLLOWING COURSES:

SOUTH 2564+82925°1829" WEST 352.82 FEET;

SOUTH 23849:2823°19'20" WEST 167.40 FEET;

NORTH 41049-3741°49'37" WEST 205.96 FEET,;
NORTH +7064+5317°01 '53" WEST 282.57 FEET;

NORTH 78°43'48" WEST 493.11 FEET,;
NORTH 00%°00'13" WEST 38.08 FEET;

THENCE LEAVING SAID BOUNDARY SOUTH 73°5+5351 '53" EAST 20.90 FEET TO A
580.00 FOOT RADIUS CURVE TO THE LEFT;

THENCE ALONG SAID CURVE 113.95 FEET;

THENCE SOUTH 8520746°07' 16" EAST 246.60 FEET TO A 105.00 FOOT RADIUS
CURVE TO THE LEFT;

THENCE ALONG SAID CURVE 130.87 FEET TO A 25.00 FOOT RADIUS CURVE TO THE
RIGHT;

THENCE ALONG SAID CURVE 29.40 FEET;

THENCE SOUTH 892°02'38" EAST 77.26 FEET TO A 225.00 FOOT RADIUS CURVE TO
THE LEFT;

THENCE ALONG SAID CURVE 53.36 FEET,;

THENCE NORTH 77°22'05" EAST 308.46 FEET TO A 100.00 FOOT RADIUS CURVE TO
THE RIGHT;

THENCE ALONG SAID CURVE 59.64 FEET;
THENCE LEAVING SAID CURVE, FROM WHICH THE RADIUS POINT BEARS SOUTH

212°32'18" WEST NORTH-22024+ 52 EASTSOUTH 22°21 '52" WEST 197.38 FEET TO THE
POINT OF BEGINNING.

ALSO EXCEPTHROM-PARCELSA-AND-B; THAT PORTION THEREOF LYING
EASTERLY OF A LINE DESCRIBED AS FOLLOWS:
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COMMENCING AT THE AFOREMENTIONED NORTHEAST CORNER OF SECTION 11,
FROM WHICH THE NORTH QUARTER OF SAID SECTION 11 BEARS SOUTH 89°58'24"
WEST 2634.69 FEET;

THENCE SOUTH 89620'5289°20'52" EAST, ALONG THE NORTH LINE OF SECTION 12,
281.47 FEET TO THE TRUE POINT OF BEGINNING OF SAID LINE;

THENCE SOUTH 00°18'31" WEST, 193.94 FEET;
THENCE SOUTH 45°32'32" EAST, 1167.66 FEET;

THENCE SOUTH 338086'4933°06'49" EAST, 182.50 FEET;

THENCE SOUTH +8643-3218°13'32" EAST, 125.62 FEET;

THENCE SOUTH 66683'5366°03'53" WEST, 413.91 FEET;

THENCE SOUTH 476253817°25'38" WEST, 243.61 FEET TO AN ANGLE POINT ON THE
SOUTHERLY LINE OF THE AFOREMENTIONED PARCEL A AND THE SOUTHERLY
TERMINUS OF SAID LINE.

PARCEL B (LAKE HILLS DEVELOPMENT PHASE II):

THE NORTHWEST QUARTER OF THE NORTHEAST QUARTER OF SECTION 12,
TOWNSHIP 27 NORTH, RANGE 22, E.W.M,, CHELAN COUNTY, WASHINGTON.

EXCEPT THEREFROM THAT PORTION LYING EAST OF THE RIGHT OF WAY OF
UNION VALLEY ROAD AS DISCLOSED BY AUDITOR'S FILE NO. 8403120035.

ALSO EXCEPT RIGHT OF WAY OF UNION VALLEY ROAD, AS DESCRIBED BY
AUDITOR'S FILE NO. 8403120035.

TOGETHER WITH A PARCEL OF LAND SITUATED PARTLY IN THE +OLLGWING:

COMMENCING-AT-THEAFOREMENTHONEB-NORTHWEST QUARTER OF SECTION 1

AND PARTLY IN THE NORTHEAST CORNERQUARTER OF SECTION 11, FROM
WHICHALL IN TOWNSHIP 27 NORTH, RANGE 22, EW.M., CHELAN COUNTY,
WASHINGTON, MORE PARTICULARLY DESCRIBED AS FOLLOWS:

Deed Compare - Pg5

APPENDIX C - 29



BEGINNING AT THE SECTION CORNER COMMON TO SECTIONS 1,2, 11 AND 12 AND
RUNNING THENCE NORTH 89°38' WEST ALONG THE NORTH BOUNDARY OF
SECTION 11 FOR 2632.27 FEET TO THE NORTH QUARTER CORNER OF SAID
SECTION 11-BEARS;

THENCE SOUTH 8925824 WE

00°26'50" EAST FOR 1395.93 FEET TO A STONE MARKING THE NORTH SIXTEENTH

CORNER OF SAID SECTION 11; THENCE NORTH 86°3830" EAST ALONG THE SOUTH
BOUNDARY OF THE NORTHWEST QUARTER OF THE NORTHEAST QUARTER OF
SAID SECTION 11 FOR 807 .34 FEET;

THENCE SOUTH 25%1-8'2980°34'45" EAST FOR 263.54 FEET;

THENCE SOUTH 69°00' 10" EAST FOR 258.00 FEET:

THENCE SOUTH 60°54'10" EAST FOR 209.00 FEET TO A WEST ANGLE

POINT OF TRACT "B" OF THE PLAT OF FIRST ADDITION TO GAUKROGER
SUBDIVISION:

THENCE NORTH 38°20'37" EAST FOR 159.67 FEET TO THE NORTHWEST CORNER OF
SAID PLAT;

THENCE NORTH 51°39'23" WEST 352:82FOR 640.24 FEET;

SOUTHTHENCE NORTH 38°20'37" EAST FOR 189.78 FEET;

THENCE SOUTH 51°39'23" EAST FOR 178.60 FEET:

THENCE NORTH 58°10'52" EAST FOR 126.43 FEET:

THENCE NORTH 25°26'52" EAST FOR 127.56:

THENCE SOUTH 78°24'38" EAST FOR 493.29 FEET;

THENCE SOUTH 16°39'53" EAST FOR 282.69 FEET:

THENCE SOUTH 41°31 '53" EAST FOR 205.99 FEET;

THENCE NORTH 23249'20°36'37" EAST FOR 16742 FEET:

THENCE NORTH 25°40'52" EAST FOR 353.34 FEET;
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THENCE SOUTH 49°42'08" EAST FOR 1324.27 FEET:

THENCE SQUTH 40°17'52" WEST +6740FOR 75.00 FEET;

O ] 31

"y

FHELEET:
THENCE SOUTH 37°36'38" EAST FOR 216.00 FEET;

THENCE SOUTH 32°14'08" EAST FOR 181.41 FEET;

THENCE NORTH 31°12'00" EAST FOR 206.69 FEET;

THENCE SOUTH 89°34'30" EAST FOR 1378.23 FEET;

THENCE NORTH 5°03'30" EAST FOR 75.25 FEET;

THENCE SOUTH 89°34'30" EAST FOR 108.97 FEET;

THENCE SOUTH 30°30'33" EAST FOR 87.44 FEET;

THENCE SOUTH 89°34'30" EAST FOR 48.77 FEET TO A POINT ON THE EAST
BOUNDARY OF SAID NORTHWEST QUARTER OF SECTION 12;

THENCE NORTH 00°30'45" WEST ALONG SAID EAST BOUNDARY FOR A DISTANCE
OF 1900.00 FEET TO THE NORTH QUARTER CORNER OF SAID SECTION 12;
THENCE NORTH 88°53'15" WEST ALONG THE NORTH BOUNDARY OF SAID
NORTHWEST QUARTER FOR 2673.23 FEET TO THE SECTION CORNER COMMON TO
SAID SECTIONS 11 AND 12 BEING THE ORIGINAL POINT OF BEGINNING,

EXCEPT THAT PORTION THEREOF LYING WESTERLY OF A LINE DESCRIBED AS

FOLLOWS:
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APPENDIX C - 31



COMMENCING AT THE AFOREMENTIONED NORTHEAST CORNER OF SECTION 11,
FROM WHICH THE NORTH QUARTER OF SAID SECTION 11 BEARS SOUTH 892°58'24"
WEST 2634.69 FEET,

THENCE SOUTH 89°20'52" EAST, ALONG THE NORTH LINE OF SECTION 12, 281.47
FEET TO THE TRUE POINT OF BEGINNING OF SAID LINE;

THENCE SOUTH 00°1831" WEST, 193.94 FEET;

THENCE SOUTH 45°32'32" EAST, 1167.66 FEET,;

THENCE SOUTH 33°06'49" EAST, 182.50 FEET;

THENCE SOUTH 18°13'32" EAST, +251.25.62 FEET,;

THENCE SOUTH 66°03'53" WEST, 413.91 FEET;

THENCE SOUTH 17°25'38" WEST, 243.61 FEET TO AN ANGLE POINT ON THE
SOUTHERLY LINE OF THE AFOREMENTIONED PARCEL A AND THE SOUTHERLY
TERMINUS OF SAID LINE.

EXCERTIHEREFROM-PARCEL C (BIRDIE POINT PARCEL}:

A PARCEL OF LAND SITUATED IN THE NORTHEAST QUARTER OF FHE
NORTHEAST-QUARTER-OESECTION 11, ALL IN TOWNSHIP 27 NORTH, RANGE 22
EAST- E. WM GHY-OFCHERAN; CHELAN COUNTY, WASHINGTON, MORE
PARTICULARLY DESCRIBED AS FOLLOWS:

BEGINNINGCOMMENCING AT THE NGWHWESCF—AP()RFMEN TIONED NORTHEAST

REGQRDS—QF—?HE—GHEBAN—W#WHENGESECTION 1, FROM WHICH
THE \IORTH OUARTER OF SAID SECTION 11 BEARS SOUTH M—lélEAS—PAEQNG
(3

WENGENWSWSS 24" WEST 2634 69 FEET

Deed Compare - Pg8
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SAID SQUTHERLY AND WESTERLY BOUNDARY THE FOLLOWING COURSES:

FOR324-9450UTH 25°1829" WEST 352 82 FEET;

SOUTH 23°19'20" WEST 167.40 FEET,;

NORTH 41°49'37" WEST 205.96 FEET,

NORTH 17°01 '53" WEST 282.57 FEET;

NORTH 78°43'48" WEST 493,11 FEET;

NORTH 00°00'13” WEST 38.08 FEET;

THENCE LEAVING SAID BOUNDARY SOUTH 73°51 '53" EAST 20.90 FEET TO A 580.00
FOOT RADIUS CURVE TO THE LEFT:

THENCE ALONG SAID CURVE 113.95 FEET;

THENCE SOUTH 85°07'16" EAST 246.60 FEET TO A 105.00 FOOT RADIUS CURVE TO
THE LEFT;

THENCE ALONG SAID CURVE 130.87 FEET TO A 25.00 FOOT RADIUS CURVE TO THE
RIGHT;

THENCE ALONG SAID CURVE 29,40 FEET;

THENCE NORTH 77°22'05" EAST 308.46 FEET TO A 100.00 FOOT RADIUS CURVE TO
THE RIGHT;57224'53

THENCE ALONG SAID CURVE 59.64 FEET:

THENCE LEAVING SAID CURVE. FROM WHICH THE RADIUS POINT BEARS SOUTH
21°32'18" WEST FOR+-24SOUTH 22°21 '52" WEST 197 38 FEET TO THE POINT OF
BEGINNING.

()
3
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2014 WL 2996159
Only the Westlaw citation is currently available.
NOT FOR PRINTED PUBLICATION
United States District Court,
E.D. Texas, Sherman Division.

Wilfredo Rivera and Ines Del C. Rivera, Plaintiffs,
v.
Bank of America, N.A. as successor by merger to
BAC Home Loans Servicing, L.P., and Mortgage
Electronic Registration Systems, Inc., Defendants.

CASE NO. 4:13cv1ig5 | Signed
July2,2014 | Filed July 3, 2014

Attorneys and Law Firms

LB. Peacock, Jr., David M. Verecke, Kristen Nicole
Blanchard, Michael Patrick Moore, Gagnon Peacock
Shanklin & Vereeke, PC, Dallas, TX, for Plaintiffs.

Nathan Templeton Anderson, Frank IJeffrey Catalano,
McGlinchey Stafford, PLLC, Dallas, TX, for Defendants.

ORDER ADOPTING REPORT AND
RECOMMENDATION OF THE UNITED
STATES MAGISTRATE JUDGE

Ron Clark, United States District Judge

*1 Came on for consideration the report of the United
States Magistrate Judge in this action, this matter having
been heretofore referred to the United States Magistrate Judge
pursuant to 28 U.S.C. § 636. On May 14, 2014, the report
of the Magistrate Judge was entered containing proposed
findings of fact and recommendations that Defendants’
Motion for Summary Judgment [Doc. # 16] be granted [Doc.
# 25]. On May 29, 2014, Plaintiffs filed objections [Doc. #
27]. On June 11, 2014, Defendants filed a response [Doc. #
28].

The court notes that the Magistrate Judge prepared a
detailed report and recommendation that totaled twenty
pages. After consideration of the briefing, the Magistrate
Judge recommended the granting of Defendants’ motion.
Defendants' response to the objections correctly points out
that Plaintiffs merely re-urged the same arguments made

in their response and sur-reply to the motion for summary
judgment,

Plaintiffs first reassert that Defendants are barred from
foreclosing by the statute of limitations. Plaintiffs object
to the finding by the Magistrate Judge that the payments
accepted in 2006 were an effective abandonment of the
acceleration. The Magistrate Judge correctly noted that the
summary judgment evidence established that the January
2004 acceleration was abandoned in 2006, when Defendants
accepted a payment subsequent to the acceleration and opted
not to foreclose. The acceptance of this payment had the
effect of restoring the contract to its original condition and
restoring the Note's original maturity date of November I,
2031, Plaintiffs' objection is overruled.

Plaintiffs also assert that the Magistrate Judge accepted
Defendants' argument that the Notice of Default and intent
to accelerate sent in September 2010 reset the statute of
limitations. This objection is overruled. The Magistrate Judge
made no such findings. The Magistrate Judge indicated that
the issue of the September 2010 notice had no bearing on the
issue of statute of limitations and that the acceptance of the
payment in January 2006 reset the clock.

Plaintiffs also assert that any attempted claim to abandon
the acceleration is absurd when taken with the attempt to
act on the acceleration in March 2006. The Magistrate Judge
found that there was no evidence in the record that Defendants
issued a notice of substitute trustee sale in March 2006.
Plaintiffs state that the Magistrate Judge ignored evidence
submitted by both parties. Plaintiffs point to their summary
judgment exhibit 1C; however, this exhibit is a notice of
substitute trustee sale dated March 3, 2013, and not one for
March 2006, Plaintiffs also point to Defendants' summary
judgment exhibit A—4, which is not a notice of substitute
trustee sale. There is no evidence in the record to show that
Defendants issued a notice for substitute trustee sale in March
2006. Even if there were such evidence, the acceptance of
payments would reset the statute of limitations.

Plaintiffs next object to the Magistrate Judge's finding that
Defendants did not waive the right to accelerate and foreclose.
The Magistrate Judge found that there was no summary
Judgment evidence that Defendants expressed an actual intent
to waive their right to foreclose, thus Plaintiffs’ “waiver
argument has no merit.” Plaintiffs once again merely re-urge
the exact arguments set forth in their summary judgment
response, without citing to any additional authority for

WestlawNext © 2015 Thomson Revlers. No claim o crnigmal U S &

APPENDIX D - 36

ol Works i


http:F.Supp.3d

Rivera v. Bank of America, N.A., Not Reported in F.Supp.3d (2014)

their position. The court agrees with the Magistrate Judge
that Plaintiffs have not provided this court with summary
judgment evidence that Defendants manifested their intent to
waive their right to foreclose,

*Z Plaintiffs next object to the Magistrate Judge's findings

that the economic loss doctrine bars Plaintiffs' negligent
misrepresentation claim. Plaintiffs assert that they suffered
injuries independent from any breach of contract. Plaintiffs
argue that they presented evidence of personal injuries which
are outside of the subject matter of the contract, including
anxiety and stress.

Plaintiffs once again copy the same argument advanced in
their summary judgment response, that the economic loss
doctrine does not bar Plaintiffs’ negligent misrepresentation
claim because Plaintiffs suffered injuries independent from
any breach of contract. The Magistrate Judge correctly
addressed the issue that Plaintiffs cannot demonstrate that
Defendants owed them a duty that was independent of the
Note and Deed of Trust. The Magistrate Judge also correctly
found that Plaintiffs failed to offer sufficient evidence of
mental anguish that would qualify as damages that were
independent of any breach of contact claim. Plaintiffs’
objections are overruled. Plaintiffs’ tort claims are barred by
the economic loss doctrine and fail as a matter of law,

Plaintiffs next object that they provided sufficient evidence
to show a genuine issue of material fact as to their claims
under the Texas Debt Collection Act (“TDCA™). Plaintiffs’
objections again contain no new argument related to the
Magistrate Judge's recommendation that their TDCA claims
should be dismissed, Plaintiffs have provided no evidence
that Defendants made any false or misleading assertion,
and, in fact, the Magistrate Judge correctly acknowledged
that the evidence shows that “Plaintiffs have had over ten
years to cure the default on the loan and that Defendants
did not make false representations to Plaintiffs.” Plaintiffs’
objections in no way address the Magistrate Judge's reasoning
that “[r]epresentations related to a loan modification do not
constitute an attempt to collect a debt.” The objections are
overruled.

As part of Plaintiffs' TDCA objections, Plaintiffs' continye to
try and convince this court that declarations allegedly made
by former employees of Bank of America are proper summary
judgment evidence that should be deemed admissible in this
case. The Magistrate Judge correctly found that declarations
from an unrelated lawsuit, bearing no relation to the date

this case was filed and having absolutely nothing to do
with Plaintiffs’ loan, are inadmissible as summary judgment
evidence to support contentions Plaintiffs may be asserting
in this suit, The Magistrate Judge also correctly recognized,
gven if this evidence were admissible, the dismissal of
all claims would not change, since the summary judgment
evidence shows that Plaintiffs' loan was in serious default and
Plaintiffs are not entitled to a loan modification.

Plaintiffs' last objection relates to the denial of their requests
for declaratory relief and an accounting. The Magistrate Judge
correctly recommended dismissal of all of Plaintiffs' causes
of action, which means that there is no basis for declaratory
relief or equitable relief.

Having received the report of the United States Magistrate
Judge, and considering the objections thereto filed by
Plaintiffs [Doc. # 27] and response by Defendants, this
court is of the opinion that the findings and conclusions of
the Magistrate Judge are correct and adopts the Magistrate
Judge's report as the findings and conclusions of the court.

*3 1t is, therefore, ORDERED that Defendants’ Motion for
Summary Judgment [Doc. # 16] is GRANTED and Plaintiffs’
case is DISMISSED with prejudice.

So ORDERED.

REPORT AND RECOMMENDATION OF
UNITED STATES MAGISTRATE JUDGE

AMOS L. MAZZANT, UNITED STATES MAGISTRATE
JUDGE

Pending before the Court is Defendants' Motion for Summary
Judgment (Dkt. # 16). The Court, having considered
the relevant pleadings, finds that Defendants’ Motion for
Summary Judgment should be granted.

BACKGROUND

On or about September 28, 2001, Plaintiffs Wilfredo Rivera
and Ines Del C. Rivera obtained a home equity loan in the
amount of $280,000 on real property located at 2605 Saratoga
Drive, Plano, Texas 75075 (the “Property™). In conjunction
with this home equity loan, Plaintiffs executed a Texas
Home Equity Note (the “Note”), and Texas Home Equity
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Security Instrument. The Note and Deed of Trust identified
the lender as Full Spectrum Lending, Inc, (“Full Spectrum™).
The Deed of Trust states that Defendant Mortgage Electronic
Registration Systems, Inc. (“MERS") “is a beneficiary under
this Security Instrument.” MERS assigned the Deed of Trust
to Countrywide Home Loans, Inc. on March 16, 2006.
Defendant Bank of America, N.A. (“Bank of America™) is the
successor by merger to Countrywide.

In or about September 2003, Plaintiffs’ loan fell in default,
and from that point on Plaintiffs have failed to cure the
default. Specifically, the loan history shows that the “Regular
Payment™ made on or about May 28, 2004, only brought the
loan current through the October 2003 payment. Plaintiffs’
last regular payment made on the loan was on or about
January 6, 2006, which at that point brought the loan current
only through March, 2004,

The Escrow Balance on the loan has been in the negative since
Defendants made a property tax payment on behalf of the
Plaintiffs back in December 2003. Defendants have continued
to make county tax payments on the Property, which has now
resulted in a total negative Escrow Balance of $68,323.03.
In addition to the outstanding principal balance due on the
Toan of $274,189.44, the property taxes paid by Defendants
are now nearly $70,000, which will continue to grow until
Defendants are allowed to exercise their right to foreclosure.

In 2003, after Plaintiffs began having trouble making
payments, Defendants sent a letter, dated January 6, 2004,
to Plaintiffs informing them that Defendants intended to
accelerate Plaintiffs' home equity loan. On May 3, 2004,
Plaintiffs filed for Chapter 13 Bankruptey, which was
dismissed on April, 28, 2005. Plaintiffs filed for bankruptcy
for the second time on May 3, 2005. Plaintiffs’ second
bankruptey filing was closed on July 13, 2005, Plaintiffs also
received notice of substitute trustee sale in March of 2006.

Bank of America sent Plaintiffs a Notice of Default and intent
to accelerate on September 17, 2010. At that time, the total
due to reinstate the loan and cure the default was $184,533.56.

On February 28, 2012, Bank of America sent Plaintiffs a loan
modification application for the Making Homes Affordable
Program. On February 28, 2012, Plaintiffs filled out the
application and sent it along with the required documents
to Bank of America. On March 12, 2012, Bank of America
called Plaintiffs to inform them that more documentation was
needed for the loan application. Plaintiffs sent via facsimile

an additional ninety pages requested by Bank of America on
April 4, 2012.

*4 On June 26, 2012, Plaintiffs called to inquire about
the status of their loan modification and spoke to Nathaniel
Kennedy-Trevino (“Kennedy-Trevino™), a Bank of America
representative, who informed Plaintiffs that some documents
were still missing and Plaintiffs needed to send them to Bank
of America before it could begin to process Plaintiffs' loan
application. Plaintiffs sent fifteen additional documents to
Kennedy-Trevino that same day.

Plaintiffs called Bank of America on July 3, 2012, to make
sure it had received the documents, Plaintiffs were unable to
speak to anyone at Bank of America at that time. Plaintiffs
called Bank of America again on July 10, 2012, to inquire
whether the faxed documents were received and spoke again
to Kennedy-Trevino. Kennedy-Trevino informed Plaintiffs
that the documents now needed to be faxed directly to the
processing department, and gave Plaintiffs the fax number for
them to refax the documents,

On August 9, 2012, Plaintiffs spoke to Gwenita Lawton, a
supervisor at Bank of America, who informed PlaintifTs that
Bank of America still needed more documents. Plaintiffs
again sent the requested documents. On September 10, 2012,
Plaintiffs spoke to Veronica Velasquez (Velasquez™), another
Bank of America representative, who informed Plaintiffs
that she would be their new account manager. Velasquez
demanded that Plaintiffs send the documents again. Plaintiffs
faxed the requested information, to which were duplicates
of what had already been submitted several times before to
Velasquez.

Plainuffs received a letter from Bank of America on
September 13, 2012, stating that it had received the
documents, and then received a call from Bank of America
on September 14, 2012, from Rosemarie Cirilo (“Cirilo™)
notifying Plaintiffs that she would be their new account
manager. One day after Plaintiffs were informed that Bank
of America finally received their loan documents, Cirilo
demanded that Plaintiffs fill out a new application and refax
the documents again. This process continued for the next four
months, and by January 20, 2013, Plaintiffs had faxed one
hundred and thirty-two documents to Bank of America on
several different occasions.

On February 3, 2013, Plaintiffs received notice from Bank of
America that their home would be posted for foreclosure sale
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on March 5, 2013. Plaintiffs called Cirilo on February 4, 2013,
but she was out of the office and did not return Plaintiffs'
call. Plaintiffs called Cirilo again on February 5, 2013, to
inquire why their home was scheduled to be foreclosed upon
when they had provided all the required documentation for a
loan modification. Cirilo stated that Bank of America had not
received Plaintiffs’ documents and Plaintiffs should resend
them again to a different fax number. Cirilo said she would
contact Plaintiffs in a few days, but this was the last Plaintiffs
heard from Bank of America.

Plaintiffs filed this action in March 2013 in the 366th
Judicial District Court, Collin County, Texas. On April 3,
2013, Defendants removed the case to this Court on the
basis of diversity jurisdiction. On May 3, 2013, Plaintiffs
filed their First Amended Complaint (“Amended Complaint.”
In theit Amended Complaint, Plaintiffs allege causes of
action for: (1) statute of limitations; (2) negligence and
negligent misrepresentations; (3) breach of the common
law tort of unreasonable collection efforts; (4) violations of
the Texas Debt Collection Act (“TDCA™) and the Texas
Deceptive Trade Practices Act (“DTPA™); (5) equitable relief
(declaratory judgment} and a claim that Defendants have
waived their right to foreclose; and, (6) accounting. Plaintiffs
also assert that Defendants are prohibited from foreclosing
upon the Property because they have purportedly violated a
Consent Judgment between the United States of America,
forty-nine state attorneys general, and Bank of America.

*5 On November 13, 2013, Defendants filed a motion
for summary judgment (Dkt.# 16). On December 16, 2013,
Plaintiffs filed a response (Dkt.# 223, On December 23, 2013,
Defendants filed a reply (Dkt.# 23). On January 2, 2014,
Plaintiffs filed a sur-reply (Dkt.# 24),

LEGAL STANDARD

The purpose of summary judgment is to isolate and dispose of
factually unsupported claims or defenses. See Celotex Corp.
v. Catrett, 477 U.S, 317, 327 (1986). Summary judgment
is proper if the pleadings, the discovery and disclosure
materials on file, and any affidavits “[show] that there is no
genuine issue as to any material fact and that the movant
is entitled to judgment as a matter of law.” Fed.R.Civ.P.
56(a). A dispute about a material fact is genuine *if the
evidence is such that a reasonable jury could return a verdict
for the nonmoving party.” Anderson v. Liberty Lobby, Inc.,
477 U.S. 242, 248 (1986). The trial court must resolve all

reasonable doubts in favor of the party opposing the motion
for summary judgment. Casey Enterprises, Inc. v. American
Hardware Mut. Ins. Co., 655 F.2d 598, 602 (5th Cir. 1981)
(citations omitted). The substantive law identifies which facts
are material. Anderson, 477 U.S. at 248,

The party moving for summary judgment has the burden to
show that there is no genuine issue of material fact and that
it is entitled to judgment as a matter of law. Id. at 247. If
the movant bears the burden of proof on a claim or defense
on which it is moving for summary judgment, it must come
forward with evidence that establishes “beyond peradventure
ali of the essential elements of the claim or defense.” Fontenot
v. Upjohn Co., 780 F.2d 1190, 1194 (Sth Cir. 1986). But if
the nonmovant bears the burden of proof, the movant may
discharge its burden by showing that there is an absence of
evidence to support the nonmovant's case, Celotex, 477 U.S.
at 325; Byers v. Daflas Morning News, Inc., 209 F.3d 419,
424 (5th Cir. 2000). Once the movant has carried its burden,
the nonmovant must “respond to the motion for summary
judgment by setting forth particular facts indicating there is
a genuine issue for trial.” Byers, 209 F.3d at 424 (citing
Anderson, 477 U.S, at 248-49). The nonmovant must adduce
affirmative evidence. Anderson, 477 U.S. at 257,

DISCUSSION AND ANALYSIS

Statute of Limitations

Plaintiffs assert that Defendants are barred from foreclosing
on the Property due to the four-year statute of limitations
under Texas Civil Practice and Remedies Code Section
16.001, et seq.

Section 16.035 of the Texas Civil Practice & Remedies
Code establishes a four-year limitations period for real
property actions. Whereas section 16.035(a) addresses
judicial foreclosures, section 16.035(b) addresses nonjudicial
foreclosures, such as the one at issue in this case:

(b) A sale of real property under a
power of sale in a mortgage or deed
of trust that creates a real property
lien must be made not later than four
years after the day the cause of action
accrues.

Tex. Civ. Prac. & Rem. Code § 16.035(b). Upon the
expiration of the limitations period, the real property lien
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and the power of sale to enforce the lien become void. Id. §
16.035(d).

The Court must determine when the cause of action accrued.
Section 16.035(¢) provides some guidance regarding the
accrual date, stating that, for notes payable in installments
and secured by a real property lien, “the four-year limitations
period does not begin to run until the maturity date of the last
note, obligation, or installment. Tex. Civ. Prac. & Rem, Code
§ 16.035(e). Under Texas law, “[i]f a note or deed of trust
secured by real property contains an optional acceleration
clause, default does not ipso facto start limitations running
on the note. Rather, the action accrues only when the
holder actually exercises its option to accelerate.” Holy Cross
Church of God in Christ v. Wolf, 44 S.W.3d 562, 566
(Tex.2001} (citing Hammann v. HJ. McMullen & Co., 122
Tex. 476, 62 S W.2d 59, 61 (Tex.1933); Curtis v. Speck,
130 S.W.2d 348, 351 (Tex. App.—Galveston 1939, writ ref'd)).
Effective acceleration requires two acts: (1) notice of intent
to accelerate and (2) notice of acceleration. Holy Cross, 44
S.W.3d at 566. A note holder who exercises its option to
accelerate may “abandon acceleration if the holder continues
to accept payments without exacting any remedies available
to it upon declared maturity.” Id. at 566~-67. Acceleration can
also be abandoned by agreement or other action of the parties.
Id. at 567 (citing San Antonio Real-Estate, Bldg. & Loan
Ass'nv. Stewart, 94 Tex. 441, 61 S.W. 386, 388 (1901)).

*6 Plaintiffs claim that a notice of acceleration was sent
to them on January 6, 2004, and that Bank of America
has nine years later posted Plaintiffs' home for foreclosure.
Plaintiffs agree that the statute of limitations was tolled during
their bankruptey filings from May 2003 until July 2005, and
again when they filed a previous lawsuit from April 2006
until September 2008. Using these tolling periods, Plaintiffs
calculate that Defendants should have foreclosed prior to
August 2011,

Defendants assert that, as the loan history indicates, Plaintiffs'
last regular payment on the loan was on or about January
6, 2006, and that any notice of acceleration allegedly sent
in 2004 was abandoned by Defendants when they opted to
receive further payments from Plaintiffs, up to and including
January 2006, which restored the Note's original maturity
date of November 1, 2031. Defendants further assert that
even if the Note's original maturity date was not restored, the
most recent Notice of Default and intent to accelerate was
sent in September 2010, thus any putative four-year statute

of limitations to foreclose would not expire until September
2014,

Plaintiffs respond that the sending of a Notice of Default and
intent to accelerate in September 2010 did not reset the statute
of limitations. Plaintiffs argue that for proper acceleration to
occur, Bank of America is required to mail both a notice of
intent to accelerate and a notice of acceleration. Plaintiffs
argue that because Defendants never sent the notice of
acceleration, the statute of limitations was not reset and
expired in August of 201 1.

Plaintiffs concede that while accepting payments can signal
abandonment, they assert that Defendants clearly did not
abandon their acceleration. Plaintiffs point to the fact
that Defendants applied all 2006 payments to the first
quarter of 2004, and they also posted Plaintiffs’ Property

for substitute trustee's sale in March 2006 ', after they
supposedly abandoned their acceleration. Plaintiffs argue
that Defendants’ attempt to claim that they abandoned their
acceleration by accepting payments is absurd when taken with
their attempts to act on the acceleration in March of 2006.

The summary judgment evidence establishes that the January
2004 acceleration was abandoned in 2006, when Defendants
accepted a payment subsequent to the acceleration and opted
not to foreclose at that time. Acceptance of this payment had
the effect of restoring the contract to its original condition
and restoring the Note's original maturity date of November

1, 2031.2 “Even when a note holder has accelerated a
note upon default, the holder can abandon acceleration if
the holder continues to accept payments without exacting
any remedies available to it upon declared maturity.” Holy
Cross, 44 S W.3d at 56667 (citations omitted); see also
Khan v. GBAK Props., Inc., 371 8.W.3d 347, 356 (Tex.App.—
Houston {1st Dist.] 2012, no pet.); Denbina v. City of Hurst,
516 S.W.2d 460, 463 (Tex.App.—Tyler 1974, no writ). The
Note and Deed of Trust were restored to their original
terms when the acceleration was abandoned, by accepting
payments. Defendants are entitled to summary judgment that
the efforts to foreclose are not barred by the applicable statute
of limitations.

Ecenomic Loss Doctrine

*7 Defendants assert that Plaintiffs’ claims for negligence
and negligent misrepresentation are barred by the economic
loss doctrine. Defendants assert that any such claims are
based solely on the contractual nature of the terms of the Note
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and Deed of Trust. Defendants argue that the economic loss
doctrine generally prevents Plaintiffs from recovering in tort
for an alleged breach of a contractual duty.

The economic loss rule generally precludes recovery in tort
where a plaintiff's only injury is an economic loss to the
subject of a contract. Academy of Skills & Knowledge, Inc. v.
Charter Schools, US4, Inc., 260 8.W.3d 529, 541 (Tex.App.—
Tyler 2008, pet. denied) (citing Lamar Homes, Inc. v. Mid-
Continent Cas. Co., 242 S W.3d 1, 12 (Tex.2007)); Sw. Bell
Tel. Co. v. DeLanney, 809 8.W.2d 493, 495 (Tex.1991)).
“When the injury is only the economic loss to the subject of
a contract itself, the action sounds in contract alone.” UMLIC
VP LLC v. T & M Sales and Env'il Sys., Inc., 176 SW.3d
595, 614 (Tex.App—Corpus Christi, 2005, pet. denied) {citing
Jim Walter Homes, Inc, v. Reed, 711 SW.2d 617, 618
(Tex.1986)). The focus of the rule *'is on determining whether
the injury is to the subject of the contract itself.” Academy,
260 S.W.3d at 541 (citing Lamar Homes, 242 S.W.3d at 12).
The rule restricts contracting parties to contractual remedies
for such economic losses, even when the breach might
reasonably be viewed as a consequence of a contracting
party's negligence. /d. (citing Lamar Homes, 242 S.W.3d
at 12-13). “If the action depends entirely on pleading and
proving the contract in order to establish a duty, the action
remains one for breach of contract only, regardless of how
it is framed by the pleadings.” OXT US4, Inc. v. Cook, 127
S.W.3d 16, 20 (Tex.App~Tyler 2003, pet. denied). Thus, in
order for a tort duty to arise out of a contractual duty, i.e.,
negligent failure to perform a contract, the liability must arise
independent of the fact that a contract exists between the
parties; the defendant must breach a duty imposed by law
rather than by the contract, DeLanney, 809 S.W.2d at 494,

“[Wlhen a written contract exists, it is more difficult
for a party to show reliance on subsequent oral
representations.” Beal Bank, 8.5.B. v. Schieider, 124 S W.3d
640, 651 (Tex.App.—Houston [14th Dist.] 2003, pet. denied).
Generally, “negligent misrepresentation is a cause of action
recognized in lieu of a breach of contract claim, not usually
available where a contract was actually in force between the
parties.” Airborne Freight Corp. Inc. v. C.R. Lee Enters., Inc.,
847 S.W.2d 289, 295 (Tex.App.—El Paso 1992, writ denied);
see Scherer v. Angell, 253 S.W.3d 777, 781 (Tex.App—
Amarillo 2007, no. pet} (explaining that “there must be an
independent injury, other than breach of contract, to support
a negligent misrepresentation finding.”™).

Plaintiffs assert that the economic loss doctrine does not
bar their negligent misrepresentation claim because Plaintiffs
suffered injuries independent from any breach of contract.
Plaintiffs assert that there is evidence of personal injuries,
which are outside the subject matter of the contract and
benefit-of-the-bargain damages.

The Court agrees with Defendants that Plaintiffs cannot
demonstrate that Defendants owed them a duty that was
independent of the Note and Deed of Trust. In this case,
Plaintiffs’ claims arise from claims dependent upon the
existence of a contract. Any complaints by Plaintiffs relate
to the parties' contractual relationship under the terms of
the Note and Deed of Trust and cannot, as a matter of law,
form the basis of a negligent misrepresentation or negligence
claim. Moreover, Plaintiffs fail to offer sufficient evidence of
mental anguish. Plaintiffs' negligent misrepresentation claim
fails as a matter of law, and summary judgment should
be granted on this claim. See Hurd v. BAC Home Loans
Servicing, LP., 880 F.Supp.2d 747, 764 (N.D.Tex.2012).

Waiver

*8 Plaintiffs, alternatively, assert that Defendants waived
their right to foreclose. Under Texas law, “[t]he elements
of waiver are: (1) an existing right, benefit, or advantage;
(2) knowledge, actual or constructive, of its existence; and
(3) an actual intent to relinquish the right (which can be
inferred from conduct).” G.H. Bass & Company v. Dalsan
Properties-Abilene, 885 S.W.2d 572, 577 (Tex.App.~Dallas
1994, no writ); Wigginton v. Bank of New York Mellon, No.
3:10-cv-2128, 2011 WL 2669071, at *4 (N.D.Tex. July 7,
2011). “Intent is the key element in establishing waiver,”
but “[t]he law on waiver distinguishes between a showing of
intent by actual renunciation and a showing of intent based on
inference.” G.H. Bass & Company, 885 S W.2d at 577; Motor
Vehicle Bd. of the Texas Dep't of Transp. v. El Paso Indep.
Auto. Dealers Ass'n, Inc, 1 SSW.3d 108, 111 (Tex.1999).
Where waiver is based on inference, “it is the burden of the
party who is to benefit by a showing of waiver to produce
conclusive evidence that the opposite party ‘unequivocably
[sic] manifested” its intent to no longer assert its claim.” G.H,
Bass & Company, 885 S.W.2d at 577.

Plaintiffs assert that Defendants, as holders of the Deed of
Trust, had a right to pursue foreclosure if Plaintiffs defaulted,
Defendants knew they had the right, and Defendants accepted
Plaintiffs' payments after the acceleration through January
of 2006, which is intentional conduct inconsistent with the
right to foreclose. Defendants assert that Plaintiffs failed

=™
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to produce any evidence that would establish that they
intentionally waived their right to accelerate the Note and
foreclose.

The Court finds that Plaintiffs have offered insufficient
summary judgment evidence that Defendants “unequivocally
manifested” an intent to waive their acceleration rights.
Because there is no summary judgment evidence that
Defendants expressed an actual intent to waive their right
to foreclose under the loan agreement, Plaintiffs' claim for
waiver fails. The acceptance of partial payments is not
evidence of waiver on the part of Defendants. The waiver
argument has no merit. See Watson v. CitiMorigage, 530
Fed.Appx. 322 (5th Cir. 2013)

Unreasonable Collection Efforts Claim

Defendants next assert that Plaintiffs' claim for common law
tort of unreasonable collection efforts fails as a matter of
law because Plaintiffs cannot produce any evidence that they
engaged in a course of harassment that was willful, wanton,
mialicious, and intended to inflict mental anguish and bodily
harm.

Under Texas law, “[u]nreasonable collection is an intentional
tort,” EMC Mortg. Corp. v. Jones, 252 S.W.3d 857, 868
(Tex.App.—Dallas 2008, no pet.). “[Tlhe elements are not
clearly defined and the conduct deemed to constitute an
unreasonable collection effort varies from case to case.”
Id. To recover on this claim, Plaintiffs must prove that
Defendants’ debt collection efforts “amount to a course of
harassment that was willful, wanton, malicious, and intended
to inflict mental anguish and bodily harm.” Id. at 868-69
(citations omitted); Steele v. Green Tree Servicing, LLC,
No. 3:09-CV-0603-D, 2010 WL 3565415, at *6 (N.D.Tex,
Sept. 7, 2010). The reasonableness of conduct is judged on
a case-by-case basis. B.F. Jackson, Inc. v. CoStar Realty
Information, Inc., No, H-08--3244, 2009 WL 1812922, at *5
(8.D.Tex. May 20, 2009) (citing Woodrum v. Bradley, No.
1314-90-00071-CV, 1990 WL 151264, at *4 (Tex.App.—
Houston [14th Dist.] Oct. 11, 1990, writ denied)). Generally,
“mental anguish damages alone will not establish a right of
recovery; the plaintiff must suffer some physical or other
actual damages in order to be entitled to relief.” Jd.

The Court has consistently applied the EMC standard, See
Watson v. Citimortgage, Inc., 814 F.Supp.2d 726, 734
(E.D.Tex.2011); Henry v. Citimortgage, No. 4:11-CV-83,
2011 WL 2261166, at *4 (E.D.Tex. May 10, 2011); Burnette
v. Wells Fargo Bank, N.A., No. 4.09-CV-370, 2011 WL

676955, at *6 (E.D.Tex. Jan. 27, 2011); see also Smith v.
JPMorgan Chase Bank, N.A., 519 Fed.Appx. 861 (5th Cir.
2013); Milton v. U.S. Bank Nat. Ass'n., 508 Fed. Appx. 326
(5th Cir. 2013).

*9  Plaintiffs have failed to provide any evidence that
Defendants' conduct amounted to a course of harassment that
was willful, wanton, malicious, and intended to inflict mental
anguish and bodily harm. Plaintiffs' unreasonable collection
efforts claim fails as a matter of law,

Texas Debt Collection Act Claim

Plaintiffs allege that Defendants violated Texas Finance
Code, Sections 392.304(2)(19), 392.304(a)(8), 392.303(a)(2),
and 392.301(a)(8). )

In order to state a claim under the TDCA, Plaintiffs must
show: (1) the debt at issue is a consumer debt; (2) Defendants
are debt collectors within the meaning of the TDCA; (3)
Defendants committed a wrongful act in vielation of the
TDCA; (4) the wrongful act was committed against Plaintiffs;
and (5) Plaintiffs were injured as a result of Defendants'
wrongful act. See Tex. Fin.Code § 392.001, et seq.

The TDCA does not prevent a debt collector from “exercising
or threatening to exercise a statutory or contractual right
of seizure, repossession, or sale that does not require court
proceedings.” Tex. Fin.Code § 392.301(b)(3);, Sweet v.
Wachovia Bank and Trust Company, No. Civ.A. 3:03-CV-
1212-R, 2004 WL 1238180, at *3 (N.D.Tex. Feb. 26, 2004).
The TDCA prohibits a debt collector from “threatening to
take an action prohibited by law.” Tex. Fin.Code § 392.301(a)
(8). The TDCA also prohibits a debt collector from “using any
other false representation or deceptive means to collect a debt
orobtain information concerning a consumer.” Tex. Fin.Code
§ 392.304(a)(19). Section § 392.303(a)(2) prohibits a debt
collector from using unfair or unconscionable means that
employ the following practices: (2) collecting or attempting
to collect interest or a charge, fee, or expense incidental to
the obligation unless the interest or incidental charge, fee, or
expense is expressly authorized by the agreement creating the
obligation or legally chargeable to the consumer.

Section 392.304(a)(8) states, “in debt collection or obtaining
information concerning a consumer, a debt collector may
not use a fraudulent, deceptive, or misleading representation
that ... misrepresent[s] the character, extent, or amount
of a consumer debt.” For a statement to constitute a
misrepresentation under the TDCA, Defendants must have
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made a false or misleading assertion. Reynolds v. Sw. Bell
Tel, LP., No. 2-05-356-CV, 2006 WL 1791606, at *7
(Tex.App~Ft. Worth June 29, 2006, pet. denied). Section
392.304(a)(19) prohibits the use of false representations or
deceptive means to collect a debt or obtain information
concerning a consumer. Section 392.303(a)(2) of the Texas
Finance Code prohibits a debt collector from collecting or
attempting to collect interest or charges not authorized by the
Note, Deed of Trust, or applicable law.

The Court does agree that Plaintiffs offer no evidence
that Defendants did anything that was false or deceptive
in attempting to collect the debt, or threatened an action
prohibited by law. The Deed of Trust provides Defendants
with a contractual right to foreclose on the Property in
the event of a default. Representations related to a loan
modification do not constitute an attempt to collect a debt.
See Singha v. BAC Home Loans Servicing, LP, No. 4:10-CV~
692, 2011 WL 7678684, at *7-8 (E.D. Tex. June 1, 2011},
The summary judgment evidence shows that Plaintiffs have
had over ten years to cure the default on the loan and that
Defendants did not make false representations to Plaintiffs.
In addition, any alleged or implied allegations of Defendants’
oral representations in support of Plaintiffs' TDCA claims are

barred as a matter of law. >

*10 The evidence in this case is clear that Plaintiffs were
never promised that they qualified for a loan modification.
The fact that Plaintiffs were encouraged to apply for a
loan modification is not a violation of the TDCA. The fact
that Plaintiffs were repeatedly denied a loan medification
and filed additional applications is also not a violation of
the TDCA. There is no evidence that Defendants induced
Plaintiffs to remain in default. The Court agrees that
Defendants are entitled to summary judgment on Plaintiffs'
TDCA claim. Plaintiffs' TDCA claim fails as a matter of law.
Kruse v. Bank of New York Mellon, 936 F.Supp.2d 790, 792~
93 (N.D.Tex.2013); Singh, 2012 WL 2013019, at *5.

Texas Deceptive Trade Practices Act Claim

Defendants move for summary judgment on Plaintiffs' DTPA
claim. Plaintiffs assert a claim under the DTPA as an
independent claim as well as using the TDCA as a tie-in
statute. Defendants assert that Plaintiffs' DTPA claim fails
as a matter of law because Plaintiffs are no consumers. To
recover under the DTPA, a plaintiff must show: (1) the
plaintiff is a consumer; (2) the defendant can be sued under
the DTPA; (3) the defendant violated a specific provision of

the DTPA; and (4) the defendant's violation is a producing
cause of the plaintiff's damages, Tex. Bus. & Com.Code §§
17.41-17.63; Amstadt v. U.S. Brass Corp., 919 S.W.2d 644,
649 (Tex.1996). To qualify as a consumer, a plaintiff must
(1) seek or acquire goods or services, and (2) the goods
or services purchased or leased must form the basis of the
complaint, Modelist v. Deutsche Bank Nat. Trust Co., No. H-
05-1180, 2006 WL 2792196, at *7 (5.D.Tex. Aug. 235, 2006)
{citingSherman Simon Enters., Inc. v. Lorac Serv. Corp.,
724 S.W.2d 13, 14 (Tex.1987)). Whether a plaintiff is a
consumer under the DTPA is a question of law. Id. (citing
Holland Morig. & Inv. Corp. v. Béne, 751 S.W.2d 515, 517
(Tex. App.—Houston [1st Dist.] 1987, writ ref'd n.r.e.)).

In evaluating whether a plaintiffis a consumer, the Court must
look to the object of the transaction, Tex. Bus, & Com.Code §
17.45; La Sara Grain Co. v. First Nat'l Bank of Mercedes, 673
S5.W.2d 558, 567 (Tex.1984). In La Sara Grain Company, the
Texas Supreme Court held that a lender may be subject to a
DTPA claim if the borrower's “objective” was the purchase or
lease of a good or service. La Sara Grain Co., 673 S.W.2d at
567. However, a person whose objective is merely to borrow
money is not a consumer, because the lending of money
does not involve either the purchase or lease of a good or
service. Riverside Nat'l Bank v. Lewis, 603 S.W.2d 169, 173
(Tex.1980).

In the present case, it is undisputed that Plaintiffs' claims arise
out of a loan and do not involve the purchase or lease of either
goods or services. Plaintiffs did not seek to purchase or lease
any goods or services from Defendants. Therefore, Plaintiffs
are not “consumers” with respect to the home loan, Therefore,
Plaintiffs’ DTPA claim should be dismissed. See Miller v.
BAC Home Loans Servicing, L.P., 726 F3d 717, 724-25 (5th
Cir. 2013).

Declaratory and Other Equitable Relief

Defendants also move for summary judgment on Plaintiffs’
claims for declaratory relief and for an accounting. The
federal Declaratory Judgment Act states, “{i]n a case of actual
controversy within its jurisdiction, ... any court of the United
States, upon the filing of an appropriate pleading, may declare
the rights and other legal relations of any interested party
seeking such declaration, whether or not further relief is or
could be sought.” 28 U.S.C. § 2201. Federal courts have broad
diseretion to grant or refuse declaratory judgment. Torch, Inc,
v. LeBlanc, 947 F.2d 193, 194 (5th Cir. 1991). *Since its
inception, the Declaratory Judgment Act has been understood
to confer on federal courts unique and substantial discretion
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in deciding whether to declare the rights of litigants.” Wilton
v. Seven Falls Co., 515U.S. 277, 286 (1995). The Declaratory
Judgment Act is “an authorization, not a command.” Public
Affairs Assocs., Inc. v. Rickover, 369 U.S. 111, 112 (1962).
It gives federal courts the competence to declare rights, but
does not impose a duty to do so. Id.

*11 The Declaratory Judgment Act is a procedural device
that creates no substantive rights, and requires the existence
of a justiciable controversy. detna Life Ins. Co. v. Haworth,
300 U.S. 227, 239-241 (1937); Lowe v. Ingalls Shipbuilding,
723 F.2d 1173, 1179 (5th Cir. 1984). Thus, the Act provides
no relief unless there is a justiciable controversy between the
parties. The Fifth Circuit stated as follows:

In order to demonstrate that a case or controversy exists to
meet the Article III standing requirement when a plaintiff
is seeking injunctive or declaratory relief, a plaintiff must
allege facts from which it appears there is a substantial
likelihood that he will suffer injury in the future. Based on
the facts alleged, there must be a substantial and continuing
controversy between two adverse parties. The plaintiff
must allege facts from which the continuation of the dispute
may be reasonably inferred. Additionally, the continuing
controversy may not be conjectural, hypothetical, or
contingent; it must be real and immediate, and create a
definite, rather than speculative threat of future injury.

Past exposure to illegal conduct does not in itself show a
present case or controversy regarding injunctive relief ... if
unaccompanied by any continuing, present adverse effects.
To obtain equitable relief for past wrongs, a plaintiff must
demonstrate either continuing harm or areal and immediate
threat of repeated injury in the future. Similar reasoning has
been applied to suits for declaratory judgments.

Bauer v. Texas, 341 F.3d 352, 358 (5th Cir. 2003) (citations
and quotations omitted).

The parties agree that these remedies do not constitute
independent causes of action. At the present time, there
is no actual controversy between the parties that would
allow for declaratory relief, and this claim should be denied.
Furthermore, Plaintiffs are not entitled to these equitable
remedies, including an accounting, because they have no
viable cause of action.

Defendants' Request to Strike Summary Judgment
Evidence

In their Response, Plaintiffs attach numerous declarations
from a Massachusetts lawsuit regarding HAMP. Defendants
move to strike this evidence because the declarations from
an unrelated lawsuit, bearing no relation to the date this case
was filed and having absolutely nothing to do with Plaintiffs'
loan, are inadmissible as summary judgment evidence to
support contentions Plaintiffs may be asserting in this suit.
Defendants further assert that even if the Court would
consider allegations regarding alleged modification practices,
such alleged oral misrepresentations, without a written
modification, are barred by the statute of frauds. Plaintiffs
respond that contrary to Defendants' attempt to argue
otherwise, the declarations are relevant as the affidavits show
the patterns and practices of Bank of America throughout the
entire country in regards to their loan modification process,
and they should be admitted as evidence of those patterns and
practices for the purposes of both all dispositive motions and
for the trier of fact to consider at trial.

The Court agrees that these declarations are not admissible in
this lawsuit. The declarants have no personal knowledge of
the facts of this case. Even if the evidence were admissible,
the result does not change. Plaintiffs were in breach of
the Note and Deed of Trust and were never entitled to a
loan modification. The Court also agrees with Defendants
that any alleged oral misrepresentations, without a written
modification, are barred by the statute of frauds.

RECOMMENDATION

*12 Based upon the findings discussed above, the Court
RECOMMENDS that Defendants' Motion for Summary
Judgment (Dkt.# 16) be GRANTED and Plaintiffs' case
DISMISSED with prejudice.

Within fourteen (14) days after service of the magistrate
judge's report, any party must serve and file specific written
objections to the findings and recommendations of the
magistrate judge. 28 U.S.C. § 636(b)(1)(C). In order to be
specific, an objection must identify the specific finding or
recommendation to which objection is made, state the basis
for the objection, and specify the place in the magistrate
judge's report and recommendation where the disputed
determination is found. An objection that merely incorporates
by reference or refers to the briefing before the magistrate
judge is not specific.
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grounds, 28 US.C. § 636(b)(1) (extending the time to file

Failure to file specific, written objections will bar the T
objections from ten to fourteen days).

party from appealing the unobjected-to factual findings and
legal conclusions of the magistrate judge that are accepted
by the district court, except upon grounds of plain error,
provided that the party has been served with notice that
such consequences will result from a failure to object. See
Douglass v. United Services Automobile Ass'n, 79 F.3d 14135,
1417 (5th Cir. 1996) (en banc), superceded by statute on other Not Reported in F.8upp.3d, 2014 WL 2996159

SIGNED this 14th day of May, 2014.

All Citations

Footnotes
1 Despite making this statement, Plaintiffs provide the Court with no evidence to establish this fact.
2 Plaintiffs argue that Defendants continue to erroneously argue that the statute of limitations has not run because they

abandoned the January 2004 acceleration and because an additional Notice of Default was sent in September of 2010.
Plaintiffs argue that the September 2010 letter was a notice of intent to accelerate and not a notice of acceleration,
making acceleration improper. Even if this true, it has no bearing on the statute of limitations. The acceptance of the
payment restored the original maturity date of November 1, 2031. If the later notification somehow does not qualify as a
new acceleration, the statute of limitations period has still been reset to the original maturity date.

3 in support of their TDCA claim, Plaintiffs assert their statute of limitations argument, stating that since Defendants were
allegedly barred from foreclosing, that their foreclosure efforts amount to threatening to take an action prohibited by law.
The Court has aliready rejected this argument.
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