
1 

DIVISION III 

individually, 

Appel/ant 

v. 

DEPARTMENT OF LABOR AND INDUSTRIES, 

Respondent 

APPELLANT 

K. 
WSBA 15500 

Smart, Connell, Childers & Verhulp 
309 North Street, Box 7284 

Kennewick, WA 99336 

for Appellant 



L 

I. ............................................................. i 

II. ....................................................... ii 

III. INTRODUCTION ....................................................................... 1 

1\ I 
IV. AND BACKGROUND ......................... 1 

V. ASSIGNMENT ERROR ....................................................... 5 

VI. E ........... 6 

VII. ARGUMENT ............................................................................ 6 

Standard .................................................................. 6 

Analysis .................................................................................. 7 

VIII. CONCLUSION ...................................................................... 11 

.................................................................. 12 



v. & P 15 WL 
July 15............................................................................ 11 

v. , 1 Wn. 2d 1111 
(1999) ......................................................................................... 12 

Clauson v. Oep't & Indus., l' Wn.2d 580, 
624(1996) .............................................................................. 11 

Dennis v. Dep't of Labor & Indus., 109 Wn.2d 467,470,745 
1295 (1 987) .................. , ........ , .................................................... 11 

In re Pers. of LaChapelle, 1 Wn.2d 1, 100 3d 805 
(2004) ......................................................................................... 10 

v. Allstate, 1 

II 
V. 

1, 300-301, 3d 1 

117, 1 

(2002) .. 6 

........ 6 

Mariey v. &, 1 Wn.2d 886 1 
(1994) ............................................................. , ............................. 5 

Seybold v. 1 Wn. 19 3d 1 (2001) ....... 6 

Young v. Dep'tofLabor& Indus., 81 Wn. App. 1 1 913 
review denied, 130 Wn.2d 1009 (1996) ............................. 11 

10 ............................................................................ 11 

ii 



............................................................................... 8 

51. ....... .............. .................................................... 8 

RCW 51 130 ............................................................................. 12 

56(c) .......................................................................................... 6 

RAP 18.1 ....................................................................................... 12 



are 

sale on ...,.I"'\ .... '~,.,., f"'ar"'l'l'oll"C" on whether 

when it & 

(Department) the authority to alter or amend an injured 

marital status on the date of injury when that same marital status 

issue had been previously adjudicated with no protest or appeal filed 

within 60 days. 

factual details of the injury type paid are 

in Mr. 

how the law, specifically 240(1)1 

case. 

Mr. Veliz worked for 3 Rivers Potato Inc. in 

in its warehouse. (CP 78, 116) an on-the-job-injury on 

2007. 8/9/12 Tr2. 33) was taken to 

1 RCW 51.32.240 will be specifically analyzed below. In general, Title 51.32 RCW 
governs a worker's right to and amount of compensation. 

2 CABR refers to the Certified Administrative Board Record. An original hearing 
was held on August 9,2012 where testimony was taken and recorded by a certified 

1 



11 

was 

is monolingual in Spanish was 

English someone filled it out for him. 33) claim 

form, in #10, Gh:lr\.\:lU (CP 116) Mr. Veliz thinks 

he may have told person assisting him that was 

Although no marriage certificate existed at that time he considered 

himself married since he'd been with Marisol Vallarta Martinez for 14 

and they had four children together. (CABR 8/9/12 at 17, 

31 116) 

Mr. Ms. 

both in Mexico I 

were born and 8/9/12 

31 is common in Mexican where 

people to married and/or consider a 

paper" to have any significance in regard to marriage. (CABR 8/9/12 

18, 32) Mr. Veliz testified that he c::-1'-::lII"1'ari living with 

[Marisol Martinez] and had my children ... I consider myself 

" 8/9/12 

court Tr. refers to the transcript of that h",..., .. ,nrl followed by the page 
number where the testimony is located. 

2 



a in 

were legally married in 11. 31 ; 1 

Shortly after his injury Mr. filed a claim 

Department, which was accepted benefits paid ..., ......... "" ..... 

assumption he was married and had three children. (CP 81; 1 -

March 4, 2013 Decision and Order at page 2)3 The Department order 

that granted the benefits was dated January 8, 2008. (CP 117) In 

capital letters at the bottom of the order is the following statement: 

"TH ORDER BECOMES FINAL 60 DAYS FROM IS 

COMMUNICATED YOU A 

or LA ..................... a 

result, Mr. adj~dicated by Department in 

2008 ""r\T",...= of ....,"" ..... lvIVI , which I"\C\I"' .... .,....., .... a final 

3 The Board's March 4, 2013 Decision and Order, which is the order being 
considered on appeal, is attached as Exhibit 1. For ease of reference all citations 
to this order will be designated as 1 at _ (page number)). 

4CP117-118 
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or 

Mr. """' .... ~ ........ injury did improve6 on July 1, 

11 on as a 

totally d ,>J ...... ~" .... UI worker 

1 I n connection with the paperwork he completed 

Mr. Veliz informed the Department that he was not legally married by 

United States standards at the time of the industrial injury. (Ex. 1 

2) Citing RCW .32.240(1 )(a) (based on innocent 

misrepresentation) the Department immediately changed marital 

single and the wages for his worker's 

It were as 

which was 

action in an as~;essr Mr. 

Mr. Veliz appealed this "innocent misrepresentation" 

the which affirmed Department. 1 at 1, 5) The 

f"iOirOrtYHrlof"i Mr. an 

5 In relevant part RCW 51.52.050 sets forth the rule that no order in a worker's 
compensation proceeding is final until 60 days elapsed since the order was 
communicated to the parties with no protest or appeal filed. 

6 CP 81 

4 



was 

Marley v. & Indus., 1 

Wn.2d 189 (1994), opined that: 

that is rlInL,,':;aU::U"l within hO,.. .. I"\n'''Ioc- final even 

if the rTn"'IOI"'\T order is in error." 1 at 5) In his estimation, 

Department's use of RCW 51.32.240 "to avoid res j ud icata effect 

of the Department [January 8, 2008] wage order [was] misplaced." 

1 at 5) 

Mr. Veliz appealed the decision to the Franklin County 

InOlrlnr court. 121-1 .... rf> ..... """"'T filed a motion 

which was 3) Without 

13 

1) Mr. filed a 

N 

trial when it granted summary 
judgment motion, determining RCW 51.32.240(1 )(a) established 
the Department's authority to alter the marital status of Mr. 

the time industrial injury on his innocent 
misrepresentation of his marital status. 

7 CP 10-11 

5 



E 

Did trial court commit an error 
51.32.240(1 )(a) as granting 
amend Mr. marital status when 
previously adjudicated on January 
' .... , .. ,.:;..; .. :.: .. taken? 

UM 

A trial court's summary judgment decision is reviewed 

novo. Seybold v. 1 Wn. App. 19 1068 (2001). 

In an 

court 

all light 

to the nonmoving v. 

gOWn. 110,117, 1 (1998). Summary judgment is 

appropriate only if the nOTnro the court is 

no that the moving 

is--- .... '''· ... · ..... ,,... judgment as a 56(c); v. 

1 1, . Additionally, 

novo 

6 



v. 't & 

Indus., 1 (1 

Mr. error 

when it for summary judgment, 

which had the effect of affirming the March 4,2013 order of the Board 

of Industrial Insurance (Board). The Department will argue the trial 

court decision is correct because Mr. Veliz made an innocent 

misrepresentation of his marital status when he filled out his initial 

claim form thus RCW 51.32.240(1 )(a)8 applies, which gives the 

Department authority change Mr. Veliz's marital status even 

though a final binding that ,-",-",,':Jl,n.1 

worker's was 

earlier in 2008. Department's position is 

erroneous and reversal summary judgment 

is required. 

8 RCW 51.32.240(1 )(a) provides in part: "[wJhenever any payment of benefits under 
this title is made because of clerical error, mistake of identity, innocent 
representation by or on behalf of the recipient thereof mistakenly acted upon, or 
any other circumstance of a similar nature, all not induced by willful 
misrepresentation, the recipient thereof shall repay it and recoupment may be 
made from any future payments due the ... " (emphasis added) 

7 



case v. 

& a 

... "' ................. on 

error. '''Adjudicator 

includes failure information in the claim file, 

secure adequate information, or an error in judgment" RCW 

51.32.240(1 )(b). distinction between RCW 51 )(a) and 

(b) controls the outcome of Mr. Veliz's case pursuant to the holding 

in Birrueta. 

are Mr. 

case. Mr. who is monolingual 

working. someone 

identified) him patient information on an 

form. 

completed form Mr. patient information section 

9 The case is attached to Appellant's brief as Exhibit 2. 

10 RCW 51.32.240(1)(b) provides in relevant part: '[e]xcept as provided in 
subsections (3),(4), and (5) of this section, the department may only assess an 
overpayment of benefits because of adjudicator when the order upon which the 
overpayment is based is not yet final as provided in RCW 51.52.050 and 
51.52.060." added.) 

8 



was one was 

did 

it ,.,. ........ ',-,,,.r-,,.... in 2008 which 

paid time-loss nCY"ICTITC based on the information supplied on 

claim form. order contained language in prominent text that 

specified the order would become final in 60 days unless he filed a 

request for reconsideration or an appeal as forth in RCW 

51.52.050. Mr. Birrueta initially protested the but soon 

the binding 

Approximately 

was .,,,,,,rrr ... ,..-.,,"'OnT'" .... " ......... .., ...... ''-'' worker 

fill a 

questionnaire in questions 

asked about his marital ....,~ ................ at the time of the industrial injury. Mr. 

Birrueta answered that was single. Department then issued 

an him with an on its decision 

that Mr. Birrueta had innocently misrepresented marital status on 

initial claim an 

9 



was 

final and binding thus lacked authority assess an 

overpayment or change his marital status. Mr. appealed 

the order to superior court ""n=~·L.:> it was I'""IC1rCF"IrY'I that 

RCW 51.32.240 did not authorize the Department to assess 

overpayments founded on a final adjudication. This division of the 

Court of Appeals affirmed the trial court after conducting: (1) a plain 

language analysis; (2) a legislative history analysis; and (3) its own 

analysis of significant Board decisions. This court determined RCW 

51. )(b) and not RCW 51 'U'1....I<_-r>J.1 )(a) applied under 

nor'.TII"" facts of the case. 

in case 

underlying Mr. Veliz's the principle of 

decisis11 court should apply the Birrueta holding to appeal. If 

it does RCW 51.32.240(1 )(b) will apply due to the Department's 

adjudicator error in failing inquire or independently .... :.:1<:"L:l·".r" ... Mr. 

marital status at the time of his industrial injury. Because 

11 Stare decisis (the doctrine of legal precedent) generally requires that a court 
follow earlier judicial decisions when the same points of law arise again in litigation. 
BLACK'S LAW DICTIONARY at 1443 (8th ed.2004). See also In re Pers. Restraint 
of LaChapelle, 153 Wn.2d 1, 5, 100 P.3d 805 (2004). 

10 



51 

marital once its January 8, 

binding 60 days it was communicated to 

protest or LALI .... "" .... Ul was by either party. 

VIII. 

The Act is remedial in nature and must be liberally interpreted in 

favor of injured workers, with all doubts resolved in their favor. See, 

Dennis v. Oep't Labor & Indus., 109 Wn.2d 467, 470, 

1 (1987); RCW 51.12.010;12 see also, Clauson, supra; Young v. 

DepJt of Labor & Indus., 81 Wn. App. 1 1 913 402, review 

1 VVn.2d 1009 (1996). 

Mr. is an injured worker protections the 

forth above, the Birrueta holding is controlling 

and applies resolution Mr. case. Mr. 

respectfully requests this court reverse the trial court's March 3, 2015 

order, which summary 

judgment. Mr. additionally requests this court remand his case 

12 RCW 51.12.010 states" ... This title shall be liberally construed for the purpose 
of reducing to a minimum the suffering and economic loss arising from injuries 
and/or death occurring in the course of employment." 

11 



reverse 3 

authority 

(RCW )(a) take all further 

resulting 

If successful in his appeal, Mr. Veliz respectfully requests an 

award of attorney fees pursuant to RAP 18.1, RCW 51 13013 and 

Brand v. Oep't of Labor and Indus., 1 Wn.2d 659,989 P.2d 1111 

(1999). In determining whether to grant an attorney request this 

court is look to the historically 

liberal interpretation the Insurance 

Additionally, it is vital 

behind 

13 The relevant portion of RCW 51.52.130(1) provides: "If, on appeal to the 
superior or appellate court from the decision and order of the board, said decision 
and order is reversed or modified and additional relief is granted to a worker or 
beneficiary ... a reasonable fee for the services of the worker's or beneficiary's 
attorney shall be fixed by the court." 

12 



in 

Respectfully this 5 

Smart, Connell, Childers & Verhulp 
309 North Delaware Street 
Kennewick, WA 99336 
(509) 
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BEFORE THE SOARD OF INDUSTRIAL APPEALS 
ST ATE OF WASHINGTON 

IN RE: ALONSO VELIZ DOCKET NO. 11 20348 

CLAIM NO. AG-93574 DECISION AND ORDER 

APPEARANCES: 

Claimant, Alonso Veliz, 
Connell, Childers & Verhulp, P. per 

Darrell K Smart 

Employer, 3 Rivers Potato Service, Inc., by 
Washington State Farm Bureau #00081 & #10670 

Department of Labor and Industries, by 
The Office of the Attorney General, per 
Bryan Ovens, Assistant 

The claimant, Alonso Veliz, filed an appeal with the Board of Industrial Insurance Appeals on 

September 21, 2011, from an order of the Department of Labor and Industries dated August 8, 

2011. In this order, the Department established Mr. Veliz's compensation rate based on being 

16 marn{-~ on the date of injury or disease manifestation. This action was taken due to information 

Mr. Veliz on the Report of Accident. On July 6, 2011, Mr. Veliz informed the 

the information 'Alas incorrect. Effective October '7, the 

19 rnafital status on which 

accordance IfJith f~C\/V 51 

was established to 

1). The 

F~CvV 1 52.104 and RC\;V 51 

3 rE:;!vieVi ,~:.md (j(;Jclsion. The claimant filed a F'etition 

27 rn:::mtal status. conClude that (fie ::;tarute 

censidered a final determination 

The action was taken in 

this is the Board for 

r~e\jiew of a rO(iOSea Decision and 

reversed and p::rnanded 

finds 



1\lr. Veliz sustained an industrial injurl on October and the claim was allowed 

2 the Mr. Veliz stated on his for Benefits that he was married. Based on the 

3 Application for Benefits the Department issued an order on January 8, 2008, in which it established 

4 Mr. VeUzls compensation rate considering him to be married with three children. This order was 

5 never or Mr. Veliz was eventually found to be permanently and totally disabled 

6 in a Proposed Decision and Order dated January 13, 2011. Vole denied review and the 

7 issued a ministerial order on July 1, 2011, in which it placed Mr. Veliz on a pension effective 

8 October 7, 2009. 

9 Mr. Veliz completed paperwork for the Department before he was placed on a pension in 

10 which he indicated that he was not married at the time of his industrial injury. It is not disputed that 

11 the Application For Benefits listed Mr. Veliz as being married. He had been living with his wife since 

12 1998. He has limited ability to speak English and he testified that he did not fill out the application. 

13 He and his wife always considered themselves married though they did not have a formal 

14 ceremony until Jan uary 2011. 

15 Mr. Veliz's position is that the order setting his time-loss compensation benefits rate has 

16 become final and RCW 51.32.240(1) does not apply. He cites Marley v. Oepartment of Labor & 

17 Indus., 125 Wn.2d 533 (1994) in support of his that once the January 8, 2008 order 

18 becanle final. the lacked to his marital status. In Marley, the court 

19 stated that "an final order from the [)i?partment '-', ..... " ... , ... \ ... ~ both from 

,2() the same c:(aimll 8f1d rtthe failure to 'J.'ru ... ·"'. a clear error of 

order into a final of th(-3 same claim." 

that It can F<CVV 1) to 3 claimant's 

to recoup benefits that ,>;vere clerical 

on behalf of the "f">""'r"",'C\.rH ,...,..,,,,.,, .... v'· .... n." 

similar 'Nilifui It 

benehts. rile record establishes that the misstatement of 

rvir. Veliz's marital status on AOO!H:atlon for Benefits was an innocent 



correct the determination. the may be in the 

2 unreasonable position of having to continue benefits based on an innocent 

.3 or the that RCvV 51. -..)"-."''''''\'/\ 1) only allows .......... ""0' .. 1' and does not allow 

4 a correction of the erroneous basts for the payments. ,A.pplication of the provisions of 

5 RCVJ 51, 1) must be construed to allow the to correct the underlying 

6 determination that leads to an overpayment. 

7 Consistent WIth our interpretation, we have previously relied on the statute to set a new 

8 compensation rate. In In re Anita F. Bordua, Odd. No, 93 1851 (May 2, 1994) the Department 

9 attempted to recoup an overpayment due to a miscalculation of Ms. Bordua's wage rate and to set 

10 

11 

12 

13 

14 

15 

16 

a new rate. We found that the Department could recalculate the wage rate for future benefits even 

when the original order setting the rate had become final. In that decision we quoted from our 

decision in In re Teresa Johnson, BIIA Dec., 85 3229 (1987). and stated: 

To hold that the prjnciple of res judicata prevents the Department from 
correcting an inaccurate rate of compensation if not corrected within 

of the date of an order paying time-loss compensation WOUld, 
we render the overpayment statute meaningless. 
RCW 51.32. 240( 1) expressly permits the recoupment of overpayments 
made 'within one year of the making of the payment. This clearly 

an authority to revise an order of payment 
which would otherwise be considered final 60 after the date it was 
comrnunicated to a 

at 5. 

liVe also allo'vved the USIe- of subsection of the statute to aHow an "Norker's claim to 

had from the elate the 

A .""",u"",,",,2, 

\f,;',th same self-insured 

daims because the rNe claims were identical. fhe v"rang 

error and neither nf"i"~fa,r:;,1'Cl,i"'I or ''''.f!U,""'"',.",,, it 

The continued to pay Ms. Clauser benefits on the lIttle over one 

noticed the error and 

error Jnd reversed 



found that RC'vV 52.32. should be used to correct the clerical mistake and 

2 r,~versed the order so that the claim vvould be allowed. 

3 \iVe also acknowledged that RCW 51.32.240 can the res effect of a 

4 r:JrT ......... nl'"lr order in In re Perez-Rodnguez, BIIA Dec., 06 18718 (2008). V-Ie see no reason 

5 in this appeal to forego the reasoning we fol/owed in those cases cited above. The Department has 

6 the ability to Mr. Veliz's marital status that was originally based on an innocent 

l misrepresentation. Marley does not limit us under these circumstances where the Legislature has 

8 the Department the ability to take corrective action when the requirements of RCVV 51.32.240 

9 are met such as they are in Mr. Veliz's case. 

10 

11 

12 

13 

14 

15 

16 

17 
.1'1 
10 

19 

20 

1. 

2. 

3. 

FfNDINGS OF FACT 

On April 26, 2012, an industrial appeals judge certified that the parties 
agreed to include the Jurisdictional History in the Board record solely for 
jurisdictional purposes. 

On October 2007, the claimant, Alonso Veliz, sustained an industrial 
injury. On or about November 1, 2007, an unknown person assisted 
Mr. Veliz in completing a report of industrial injury. Mr. Veliz reads and 
speaks little English. The report of industrial injury shows Mr. Veliz to be 
married with three children. 

On January 8, 2008, the Department issued an order in which it 
established a wage for the job of injury, and reflected Mr. status 
to be married '·.vith three children. The January 8, 2008 order was 
neither nor and became tinal. 

On July 6, 2011, A.lonso Veliz advised the ,..,,..,. •. "n.c,,....,,. that he '1'1(:15 

married on date of hrs industrial in 2007. 

Mr. Velizls 
NOI/Ii-.:;rnber i. 

status (3S 

a wage for his 
"""'''~l'",..,,'t''rC~CCl,nl'~l'nr·.n from Mr. 'feliz Of one 

from 
the 

on 

of Labor and 
f/lr. V'}fiz for 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

3. The order dated r<.iUU .. ::H 8, 2011, is affirmed. 

Dated: March 4, 2013. 

INDUSTRIAL 

13 disagree with the majority's decision to recognize the long Une of cases that 

14 have followed the supreme court's decision in Marley v. Department of Labor & Indus., >125 \f/n.2d 

15 533 (1994). Under that oft-quoted decision, a Department order that is not or()te~ste~ or CH.JU=,='cu 

16 within days becomes final even If the Department order is in error. The 

17 F\CW 51.32.240 to avoid the res judicata effect of the wage order in this 

VS. "'rU ....... "''',..,? of Labor & Indus., 132 VVn.2d 

found that this statute can be used to rt~coup benefits. The order on 

iv1r. VeHz's wage rate based on an error 

status. out that thiS statute is means the 

...,y-r,-n,.,,"". has to correct an error and if do not themselves the 

35 in this case, the mIstake. 

circurnstances 

and an 'lJorker ',-vanted to use RC'vV to correct a 

increase benefits, The would take the 

\,.vorker vvould be live '/lith th,e error and it 'Ncuid be too fate to correct the 

must in deal ".Nith 



Precedence is Cr,.rH"Ir""l/\I in Mr. Veliz's favor. is still law!f and is follolll/ed the 

2 courts of VVe should also foHow the nrc.,ro,r"\Qrlrc. set by that case and reverse the 

3 order and find that Mr. Veliz's marrtal status should remain the same as the 

4 Department found in its final order dated January 8, 2008. 

5 Dated: March 4, 2013. 
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IN 

Respondent, 

v. 

DEPARTMlliNT OF LABOR AND 
INDUSTRIES OF STATE OF 
WASHINGTON 

51 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

5 
In the Office of the Clerk of Court 

WA State Court of ro .. .., ...... "'. Division HI 

No. 1 

PUBLISHED OPINION 

case that 

a 2008 

notice of decision by department had become final under RCW 51.52.050. so 

.... v .. U>JU. ....... ~ the trial reH:!C[t~U at two decisions by the Board of Inril1I1C"1'9'''''' 

Appeals that v ........... , .. ,T1l of RCW 51 as providing 

appeals. 

statute as a 



'/ Indus. 

We with trial 

AND 

The Inaterial facts are not dispute. August 2004, Jose Birrueta suffered 

a back injury when he fell from a ladder at work. was taken to Our Lady of Lourdes 

Hospital, where someone completed patient information for him on a Department of 

and .. 1i,~'~.,!~;!:!'''Ot:i claim form evidently made available to the hospital. 1 attending 

room physician completed the medical e<a. .. ·r.r'n on the same 

that ........ ',,,,,1' .... suffered a miss two days as a result. 

was 

Mr. ...."...","' .... was not Yn-::ll1rT1F'Tl at 

which was addressed to 
-..;"" .... 'fI£"PC" Division in Olympia, included the following "Instructions" at 

PERSONNEL (NOTE: MEDICAL COMPLETION INSTRUCTION ON 

the last page of this to the before you complete 
After you complete medical page 1 to 
to left. page 2 and to 

1. 

2 



'f 

on 

signing was the emergency room was 

unconscious much of the time; and that during transport by ambulance to the hospital he 

recalls being asked whether had family the area and responding he had a 

a ......... '.+,... ......... .. At of injury, Mr. Birrueta was 

same house 

which the wage was '-' .... u""' ...... 

wage for the job of is based on 
....... ,......" ...... r."""~"rI from 0 1/0112003 to 12/3112003 
$1,214.79 

Additional of include: 

NONE 
NONE 

3 

o 



't 

Although 

he eventually "" ...... ' ... 44.., ...... ''1.4 his uU.J .... U,". 

After a number of time-loss payments to Mr. Birrueta, the department found him 

to be totally and permanently disabled in January 2011 him placed on a 

that connection, 

among other AAU ............. about his status at the of 

was 

that 

answered that 

the 

time-loss .... ""'r.""''j-.1"C' as having been due to an innocent m1:sre'pn!SentaltlOn as to 

status. 2011, the department an 

status cOlnpensation to 

it ... P'I'· .... l"f.Jln 

to assess an 

was 

4 

a 



't 

a 

Mr. L8._ ........... ... 

......... 'L,uu .. , ..... the industrial appeal decision as its final decision and 

Mr. 

court ruled that RCW 51.32.240 does not authorize department to assess payments 

that are made pursuant to final adjudications as asserted overpayments, and the wage rate 

order establishing Mr. Birrueta's marital status was final. In its findings of fact and 

conclusions of law, the court adopted several of the findings 

decision, concluding that department '""""" ......... authority to the assessment and 

as 

51 that 

[w]henever any payment of benefits under this is made because of 
clerical error, mistake of identity, innocent misrepresentation by or on 
behalf of the recipient thereof mistakenly acted upon, or any other 

"'\..4i.!lJ~"AJI.""'" of a similar all induced by 
misrepresentation, the recipient shall repay 

51.32.240(1 )(a). "innocent error provision" (a term we sometimes use 

rf,""' ... n1l"'1" ...... .a.' .... t- is allowed to 

5 



'f 

as 

51 

u .... ,,'uu..:, .... of adjudicator error order which is 

IS as provided 51.52.050 and 51 " RCW 

51.32.240( 1 )(b). Subsection (3) of the deals a recipient's obligation to repay 

temporary disability benefits if the department later rejects his or her claim. Subsection 

(4) deals with a recipient's obligation to repay benefits that are paid pursuant to a 

department, board, or court determination is by a decision on 

appeal. U .... U.lJ""''-'l.l1...fll (5) deals with a obligation to repay benefits that have 

''\villful mls:reores,ent.auon." Notably, Jl.UI .. Ul."" does not say 

assess an 1S is 

yet 

s position is that unlike subsections (3), (4), (5) ofRCW 

51.32.240, the innocent error provision not to "" ........ 'AU1\.A."" ....... from the operation 

innocent errors it and "adjudicator are 

to construe an "because of adjudicator 

6 



to 1"9"'I1I·' ...... "''''''''T error never """"'L ............ 

adjudicator error. 

that """~"'VLj'AIJ"'&vv''''',;) and ,.... ...... ","',,"".' 

any reason. While 

appeal, it cannot withstand critical or historical analysis. 

u .......... "". at 

to 

means 

is now 

position has some 

Chapter 51 RCW deals with industrial insurance appeals and "provides finality 

to decisions of the Department." Kingery v. Dep'! a/Labor & Indus., 132 Wn.2d 162, 

169, 937 P.2d (1997). 51.52.050( 1) states that department orders 

within the is communicated to 

unless a department ... or an «-lULl".'"" 

is the 

'-',",""''VAAL'''',", final, it cannot aUl.J .... all .... U." Leuluaialii v. 'to/ 

Indus., 1 App. 

Labor Indus., 166 Wn.2d 710, 71 

no .. ""+.,.,. .. ,.., ........ "" to 5l.32.240. 

by 51 it "includes 

213 

Shafer v. 't of 515 (2012) 

1 (2009)). 51.52.050( 1) makes 

"adjudicator is 

to "'...,.j'..., ............. information in 

to secure (.!U\JULI..U.Lv information, or an error judgment." 

a .~LU.LU'.""', is a term 

v. , 1 1 1 ). 

7 



't 

means erroneous any reason: 

Whenever any payment of pursuant 
to an adjudication by the or the board or any court 
and timely appeal therefrom has been made where the final decision is that 
any such payment was made pursuant to an erroneous adjudication, the 
recipient thereof shall repay it. 

RCW 51.32.240(4) (emphasis added). And by explicitly providing that the department 

can assess overpayments under subsection (5) following a final order, RCW 

Sl.32.240( 1 )(b) treats a decision induced by a willful misrepresentation 

facts as error. If a decision ..... £'1" .. "' • ...-. by a recipient's willful representation is 

adjudicator error, how can a decision .... 4 ......... ""' ... ' ..... by a 

same words 

is a term of common A,U,"""A.&'~A.I.~ of ~'adjudicator is 

any error by an adjudicator, '~adjudicator is reasonably construed to include an 

adjudicator's clerical his or identity, or his or reliance on an 

innocent misrepresentation. There is no 

concepts u ...... ,'U'''"'' ... u ... error as 

to an 

a 

8 



't 

assess an 

even ""U"'V' •• ",",,£A .. IS is not 

as in 

history 

In 1994, the Washington Supreme Court decided Marley v. Department of Labor 

Industries, 1 Wn.2d 533,886 P.2d 189, a seminal decision on the finality of the 

orders. department issued an order that ........... , .... .-. was not 

_ .. "._ ...... , ...... for payments as a beneficiary following husband' s .... ...., .... " ...... ~ 

............... u .. ,JAV'.& that husband had 

on 

As 1994, 51.32.240 was 

60 

as to 

'f ................... ~ ...... _ .... h 

to its ft. .. ".eto1'"\1" form providing for 

to the department benefits overpaid because of clerical error, rnistake 

It was ""' ....... u .. "'" 

it no a recover 

9 



't 

51 (l 1). on 

on 

and Industries, 477,481,627 P.2d 961 (1981), a 

misconstruing the Industrial Insurance Act, 51 was 

and did not require an appe~l be taken. 

Marley overruled Fairley, holding that "[a]n order from the Department is void 

only when the Department lacks personal or subject matter jurisdiction." Marley, 1 

Wn.2d at It explained 

[e ]ven Mrs. merit, she has only 
that the Department made an error, not that it ruled without jurisdiction. 
Whether right or wrong, the Department clearly had the authority to U .... ""AU'"' 

whether Mrs. Marley was living a state 
the 

at 

It was 

of what became current subsection (2) of RCW 51.32.240 in 1999. As originally 

proposed, House Bill 1894 would have simply modified former 51.32.240(1) to 

as well as overpayments by "Whenever any 

payment error ... 

1, 

at 



't Indus. 

to an 

the legislation as 

industrial insurance ....... _.,...9" ... ~ error, 
..::JI.UI:\.'-'U identity, innocent or other similar 

circumstances, the recipient is entitled to the benefits underpaid. 
for these benefIts must be made within one year of the underpayment or it 
is deemed waived . 

. ANALYSIS ON H.B. 1894, at 2, 56th Leg., Reg. Sess. (Wash. 1999). In its originally 

proposed form, the bill made no exception for adjudicator error. 

took action on bill on 

and 1999. At committee ,,..4...,".,'1.&'"'''''' on February 

assistant of insurance .., ... r''''''.~ .. · the department, appeared explained that 

on was 

a 

some of " on 

H.B. 1894 the Commerce and Labor Comm., 56th (Feb. 24, 

1999) at 5 37 sec. through 5 50 sec., available at 

http://wvvw.digitalarchives.wa.gov. objective as it is as 

to or 

at 6 18 sec. While 

was answer to a 

11 



I 
't 

proposal that we 
prn·"' ...... "l1l"1ly tot a! disability or 

only to 

on . 1894, supra, at 7 min., 22 sec. through 7 min., 46 sec. 

department's concerns appear to have been addressed by amendments 

introducing the "adjudicator error" limitation. As amended, what became 

House Bill 1894 a new section to the statute to address underpayments 

incorporate them 51 £oJ.a. -'"\J' 1). 

51 the 

......................... at RCW 51.32.240(2)(b): 

...,"""" ..... A ..... ',. .. may not 
error. "Adjudicator 

1894, at 56th Sess. (Wash. 1999). 

A""""'~"""'" the department's concern the new section 

the to an onslaught requests 1n£"'1"'''''-::l<:,pI'I benefits 

witness, or information provider once error, 

on 

12 

than 



't 

51 to 

Bill 3188, passlea 

of 51 were to a 

recipient's willful misrepresentation rather than fraud, and to increase parity between 

department's right to recover overpayments and a worker's to recover 

It did so adding a limitation adjudicator error to 

51.3 2.240( 1). 

long, perhaps to 

first 

.............. ' ...... that sub1oanHrra.nhs (1)( a) (1 )(b) .-,.rtrt· .. a"'C'I ................ "' ...... ", .... matters 

and that (1 )(b) 's ...... n ... ·r· .• overpayment recovery to nonfinal ......... rila. ... C'I does not 

apply to (1 )(a), 

31 as 

are "",urnl. 

only assess an overpayment when the overpayme nt is 
is to an 

13 



't 

claim, a final or .... r"'HY"f. 

Industrial Appeals or has been induced by willful 
benefits fail to be because of adjudicator claimant 

address the adjustment by filing a written request for reconsideration or an 
appeal within statutory sixty-day appeal T> ........ ~£lI 

ON SUBSTITUTE 3188, at 4, 58th (Wash. 

2004) (emphasis added). 

This legislative history, like the plain language ofRCW 51.32.240, demonstrates 

legislature'S intent that only nonfinal orders are subject to a claim that benefits were 

underpaid or overpaid as a result of clerical errors, mistake of identity, or AAU,J.J ......... 'l.L" 

Board Decisions 

tum to 

to our by 

statute. court to an agency of 

the agency has specialized expertise in dealing with such issues." City of Redmond v. 

Sound Growth Mgmt. 'gs Bd., 136 Wn.2d 38,46,959 1091 (1998); 

Doty v. Town olS. Prairie, 1 Wn.2d 527, 7, 120 d 941 (2005) (a board's 

of is not binding on court, 

to .... V"'AA .... Weyerhaeuser v. 117 

( court is a 

statute." 136 at 



'f 

is to novo "''''''''I''''''i.1I1 H v. if , 1 

",,"""""'''''.1Lh.l'l''''''1 to our own re 11 

20348,2013 and re 

Johnson, 12 1 2013 3636375 Indus. II, 

2013). The facts in both cases were materially identical to those presented both 

the department issued orders establishing the workers' compensation rate based on 

learning that 

department 

"'tJ .............................. that they were n"\Q'f"'W"1A"n at 

information about their marital status at 

cases changing 

status 

of injury. 

injury was 

on an 

for 

the board stated that H[ o]nce [a] ml!;re10resenitatlon has estab lished, 

15 



't Indus. 

51 I) res an 

Veliz, 13 WL 3185978, at 

to 

That would be if <" .......... "" ..... 1r .......... (1) was all that the 

statute had to say on the subject. 51 

recoupment to overpayments made under non final orders, "'" ........... "" .... 1" as provided 

51.32.240(3), (4), and (5). Veliz fails to address that limitation. 

In Johnson, the board cited an earlier Johnson decision, In re M Johnson, 

No. 853229, 1987 61380 (Wash. Indus. Ins. Appea]s Aug. 26, 1987), for its 

reasoning that "the overpayment statute would be .... "" ........ ,,""' .. ""'.no U ..... u-AlJl ... F, ...... ]1,.lO the principle 

res judicata Department 

days in 

Ai Johnson, department had not n:te at 

it sought to recover paid corno(;~ns(ulon on 

an unexplained basis that it later determined to be inaccurate. Unlike the in this 

case, which laid out basis on \vhich the department would calculate Mr. 

not 

the Somsak v. Criton Technologies/Heath Teena, 

an 

to terms " It 

16 
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a rate is not pn,' ... n"ln~"'C't>·r1 terms a ..... · ...... ' ....... "·..,, 

3 

We if department could not recover ""TI'·1"'n~lI·"n"/3n1"C' made 

nonfinal orders did not adjudicate facts a 

51.3 2.240( 1) would be meaningless. 

adjudicating the claimed error that are excluded from the right to recoup overpayments, 

subsection (1) is not rendered meaningless at alL The board's decision in In re Anita 

Bordua, No. 93 1851, 1994 WL 364993 (Wash. Bd. Indus. Ins. Appeals May 2,1994) is 

also distinguishable as 

............. ,,.,. ....... for 

51 

adjudicating a matter, on 

adjudicate that rnatter, on the 

3 Notably, 
adjudicated by a 

a nontinal order was legitimately subject to 

................. , .... with's cornp(~ns;f1nc)n .. ,.\.4 .... 'va 

Johnson are not entitled to to 

entirety and fail to 

one hand, and non final orders or orders that do not 

Ms. wage rate had not 
of the 

17 
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't 

costs 

18.1 recovery of reasonable attorney or on 

law grants that right. 51 130 relevant part: 

If, on appeal the superior or appellate court from the decision and 
of the board ... a party other than the worker or beneficiary is the 
appealing party and the worker's or benefIciary's right to relief is sustained, 
a reasonable fee for the services of the worker's or beneficiary's attorney 
shall be tixed by the court. 

department was appealing party Mr. Birrueta's right to is 

sustained, his request for attorney is granted, subject to compliance with 

18.I(d). 

18 


