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I. 

in a 

drivi 

Introdllction 

Ign cio co , the appell nt, f r "lg lly" rking 

priv prop r y, was qu tioned by polic offic r f r 

g (in priv t property) wi hou . its adligh , nd 

fore d to roduce xculpatory evidence for 11 gation made 

by hi p enge , d there f r rr s d . t h.i.s fir cour 

ppe r wi bout b i g "leg llyO repr s ed by cou 1, 

th cour m de a d termination h probabl C U e xist d 

fo h det nt on of app 11 n •1! Coun el w s ppoin · d dnd 

" formal " regue~t w de for n" ffec ive" r pr s nt ion , 

. d th r .. ft r , app l lant moved the cour for rmi son to 

r pr sent him elf . Mo 'o was v r hard . App 11 nt m de 

critical objec .io s to pr ri 1 proce dings , d om p e ding 

w re r jec ed by h clerk of h . court . Th stat u im ly 

di clo ed aterial discovery and pr v'ded l n erview 

with he victi • Numerous continua c of the ri l wer 

m d ,. d defen counsel fai l ed to m ke a d Ci ion on wh h r 

or no to rnov to s uppres videnc • Th tr 11 court d ni d 

d fen ' s r gue t for a continu nee to ge critic l d fense 

witn ss . The sen 'ial. e lem t of charges wer 0 pro-

v n and th ju:ry wa no fully in tructed . T appell nt 

w convict d of d liv ry and posses io of 1eth nphetamine , 

nd voy ui·ism . A nt neing , mov d or pre t 

him lf 

court 

d her after proc ded o sent ci g . The sen ncing 

nt ced pp 11 nt wi h n unproven off nd r score 

1 



, .. 

to enc in xce s of th m ximum tutory enc 

for th d liv ry nd voy ur m. Impo d conditio unr lat d 

o th crim sand im d costs ~i hou fir aking de rm -

n tion on pell nt ' futu e abil ty o pay . 

ppell n t'mely p l d nd "fore d" or pr ent him-

lf wi.th ut th ppel l t court's permis ion . Te p llate 

cur nte c d rem nded allowing th Sate 

cod bi of he pple ad rov ppell nt ' prior convic-

tions . Th Suprem Court up r eded · · he Court ' s common l w 

"nos cond change" rul and ffirm d h court of app ls .. 

App llant was [ el n nc d . gai , h n e ci g cour 

im o ed ntances in exc s the maximums a ut y enc , 

impo ed unr 1 ted co di tion , and co s withou m king det r -

in tion o app llant ' s fu ur bility ·O p y . App lla t w 

infor d of hi igh to pp al . ppell t 1 ly ppe led . 

App lla t mov d appell · te c ur for cldition l publ C 

fu d to nh nee h udio of pr trial h rig for "co pl t II 

r cord on ap l . R gu s w d id. App l lan s k d di er -

t on ry r ·vi w a d Supreme court de id revi w. 

Appell t sk d for p rmi on to repr sent him elf , 

nd ppe l te cour did 0 make ruling. 

II A Error 

No 1 . App llant repr ent d him lf s t nci g 
nd continu d to re r ent hi m lf on ppe l wi hout 

th p 11 t court p rmi · i on . 

2 



.. .. 

No . 2 
tot 
and th 

o r i 

Appell n raised a 0 sole" rror p rt ining 
0 origina l 0 se nee i n his f i rst dir ct pp al , 

ppellate court attempted to force appellant 
other available i sues . 

No. 3 After "leg l l y" parking n a private property 
·ppel lant was sei zed and gue tioned . 

No . 4 After questioni ng appellant ' passenger , appel-
lant shoued officers as curi y video . 

No . 5 At f i r t co urt appear ance withou being l g l ly 
1; p esented by couns 1 , the court mad a determination 
hat r obabl e cause exi s d t o det i n p e llant . 

No . 6 L te di c l o ure of cri ica l nd m ter i a l di sco-
very by the st 

No 7 Due to the conversation wi h the off i cers con-
e r ni g pa eng r ' s a lleg t i on , appellant produc d xcul ~ 
patory evi d nee for the a ll~gation . 

No . 8 Defense counsel had roubl e int erviewing the 
victims and r ece iving m t rial di cove ry . 

No . 9 Tria l. date wa conti nued umerou i m b d 
on numerous rea ons . 

No . 10 Defense counsel sked for a continua ce to 
get a cri t ic 1 d f s witn and h cour deni ed th 
reque t . 

No . 11 · Ade ective ' s testimony was int roduced as 
xp r t t sti mo y . 

No . 12 The l a t r e ul ts f rom the e r me l ab t 
c lud d that there wer two con rol l ed ubs a 
i c the "sol " pi p t e ed . 

con
ent 

o . 13 The eeur i t y vid o f ilmi ng took pl o i appe l -
1 t ' s b droom. 

o . 14 Tes a e mended th informa i on sev ral time . 

No• 15 The j ury wa not ful l y i ns rue ed on critical 
def i ni tions . 

No . 16 Th j ury was pr e ured for 

3 
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No. 17 Th Court ' s sen nc~ on the d liv ry ad voy u-
th ri m wa over maximum t utory ent nee . 

No ,. 18 T tri l court did no he rd pp 11 t ' moti n 
tor pre n himself . 

o . 19 Ap ell t fil d pl · d i ng with th 
ri l court, d om wer d . 

No . 20 Tl re pod n mi i formed h court. 

o . 21 The r pon n u d its pow r ck t 
pp 11 nt for num rou 0 lett ... pp 11 re p -... 

dent cone rni g th re p nden • C n 

o . 22 Th cour imps d sent nee condi io u r l t d 
t pell t' C i m ( s ) . 

o . 23 ppell nt ' futur bili y to y wa not con i -. 
d r d for cour i 0 d co d f es . 

o . 24 ran f rred to t Oep r m 
f · corr m ly no ice of ppe • 

No . 25 - ppell t ,w no w rded co t fter th V C "" 

tion of hi~ ntence . 

No . 26 Ther · re num rou error for a fir tr i a l. 

ining to A ignment of En-or 

No. 1 Oid pp 11 nt 1 gally rep e nt d i m lf i n 
hi 

No . 2 
11 

No. 3 

o . 4 

ir 

Vil 

d·r ct p l? 

11 nt i'tled ny and 
i his curr pp l? 

wa ~ pp 11 nt .il eg lly s z d? 

w th s ch Warr t valid? 

No . 5 Did thatrl 1 cour m k i nq d e r i -
n tion of pr ~e...~ for t d t o of p_ell nt 

11h p 11 n wa · no repres nt d by coun l? 

No . 6 



.. 

No 7 l'lere appall nt •s statem t voluntarily m d ? 

No . a w s PP llant •s right to prep re a defense 
violate 1 

N Wa app llan •s right to p edy trial viol t d? 

o . 10 Did the tri 1 court erred in llowing he Oetec~ 
tive 0 te timo y as n expert•s witne ~1 

No. 11 I there uffici nt evidenc 
b yond re sonable doub the leme t 

ethc1mphetamine? 

No . 12 I the.re suffici nt vidence 
r so bl doubt the elem n s of voy 

o . 13 Did the trial court rred i 
ting the jury? 

to prove 
f d liv ry of 

to prove beyond 
urism? 

not fully ins rue-

No . 14 Did the court erred in sent nci g app lant 
in xc s of h maxi um s utory sente c for the d li
very and voyeurism? . 

No . 15 D d the tr al court erred in imposing condition 
unrel ed to appell ~t ·•s crime( )? 

No . 16 Did the tri l court err din not m king a 
det r in ti of ppellant • s future bility top y for 
impo ing legal findnci 1 obliga io ? 

No , 17 Oid he Gr nt County Sheriff Offic err din 
ransferring appella t to the Department of Correct.io s 
ft r hi im ly noti c of pp l? 

No . 18 Is appellant ntitl d to be w rded co ts for 
his fir t di ect ap al? 

No . 19 Di the offic r err din stion'ng pp 11 nt ' 
pa. e ger? 

No , 20 Did the rial oour r r din allowing he am nd-
m nts of the inform tin? 

No . 21 W app llant ' s r ght to rep es nt him e f 
viol ted? 

0 11 22 Did the trial court err di 

s 

ot haring app 1-



la 's mo ion(s)? 

No . 23 Did the Cl rk of the Court erred in rejecting 
a pell nt • pl dings? 

No , 24 W appellant ' s igh to acce s the court 
violated? 

No . 25 Was the jury pr ured for a verd'ct? 

No. 26, u,Jo.~ ufeQl\aV\tls rwi\,\t-\-o Ct UWl\D~R~co-rct 
o,t\ ~\JI ew vi o Lutt-ecZ? 

No . 27 Is there uffici t .vid nc o prov beyond 
a re onable doubt th elem nts of posses on of a co -

oll d ub tance , methamph tamine? 

No . 28 Did th pro cutor commi ed icon uc? 

No . 29 Shoul 9 th court apply the cumu~ tiv rror 
do~trine? 

no . 30 

Ig1 cio Cobo , r sicfing 1842 w. Broadw y t6 , o e 

Ldke, ington 98Jj7 , h d been in r l atio hip wi J n i~ r 

Beth Gruver for abut six mont s . VRP I , 49-50 ; VRP II , 139 , ' 

21 , 235 , 242 , 245 t 1l our! g thi ime , Ms . G~uv r fregu n ly 

T[Tl Tl ~ Theffieiv.iEeu2riirt..lim"i..=eixirtt<o:>ff,.P~~iiclings (VRP) for tri 1 
(Dee~ ,eml:)9.t' 14-1 6, 2011) were gener: ed in three (I, II, 
llI) vol s .. erence to tri l VRP w:::>Uld by 
lune and ge nunber. ference to •- i l hearings 
VRP ~ld by date ge 

6 
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c 11 d L'it". Cobos . VRP II , 238 

On August 19, 2 11, at pproxim ely 4: 30 pm. , Ignacio 

C bos got his dirty 1 u ry ogether , putt d i his SUV ad 

left his partrnen to a lau dry mat . for le viPg , e tur d 

on hi security video- recording ystem. VRP II , 235 , 245 Whil 

at he lau dry ma , he recei d text an a c 1 from s Gruv r # 

• VRP II , 227 , 271 f his girlfri-nd for he last six mon 

finishi g laundry , Mr . Cobos drov o C c de V 11 y nd picked 

her up . Id • . Immed'a ly , discussio i"i i ted co c rni g 

th r rel · io hip ~r . Cobos wa ted to torminat th la i on ... 

ip . _ P I , 2" - 9 They agre 0 g o Mr. Cobos p rtm 

o di cuss her latio ship . Mr . Cobo sopped T co Sop 
.. 

nd bought h m. 

Cobos forgot to urn off th 

P II , 273 At the par men , ~r . 

curi y vid o-r coring sy tern . 

They eat , alke about tte re tio .hip and Ms • . Gruv r pull d 

t Meth mphet min ipe from ~ pur."e , nd star d smo i g . 

l·It' Cobos took the pipe away du to c ncerns about Ms .Gruver 

bing eg an; .took 2-3 hi and r turned h p·p to h righ 

ful owner , M::. . :rruv r . _a, Sta e ' Ex ibi #9 (video) Th 

di cus i ons continu d , i cludi g cone ring Ms . Gruv r being 

pr gnan . Id .; VRP II , 234 They 

Id . (video) A friend of Mr . Cobo 

k up , nd h di tercours . 

opp d by . VRP II , 261 -

62 M . Gruv r n .ded to b horn . They lef t e ap rtment with 

an gr m nt for Mr . Cobos to drop M . Gruver . on hew y o 

M . Gruver ' s h me , Mr . Cobos sopped t th fr nd ' 

7 
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V II, 262 At~ gas at;i.on. VRP II , 263- 66 During t .his peri d 

of ime the discussion continu do their rela ionship , and 

M Gruver sked ore urn o the apa ment bee use he needed 

o ge her oo hbrush~ RP II , 251 , 266 Sle 1 ft it there bee u-

s he spert he ight occassionally . VRP II , 251 As soon 

as Mr . Cobos exited he public road , he turned off h ' headlight 

to not di turb tenan sin the sm 11 apartment complex , and imme

diat ly parked backwards gain~t s me hedges. VRP I , 52, 55 

Approxim tely sev ty- five yards aw y f om hi apar ment . VR 

I , 51 Ther 

1-4 nd 5-7 . 

re o~ly seven ap rtments , in two ats . Apartm n s 

t the same ime , o es Lake Police Officer Beau 

Montgom ry driving on th · public road of Broadway, saw r .. Cobo • 

SUV movin without h-adlights . Id . Officer .1ontgomery wa dri 

ving . VRP I , 55 Detective Francis , who w s riding with Offic r 

Montgom ry , saw h v hicle in th driveway of the apa~tme t 

c mplex . VRP I, 54- 55 Offic r H n gornery m de a U-Turn . VRP 

I , 54 De ectivc Fra cis saw Mr . Cobos •s SUV backed up to the 

hedges . r. Cobos had turn d his car round and started backing 

up into the edg s. VRP I , 55 D ective Fra1cis ~ £2!: s w 

Mr . cobos dr ving on a road . VRP I , 61 Officer 1 n gomery t p

ped his p trol f ci g the fro. t of Mr . Cobos vehicle . VRP I , 

55 Not a tr itio al raffic top . Id . Offi c r Montgomery 

did not turn d hi::! [emergency] lights on . Id.; CP 4-11 D tective --
r nci 

his 

nitially contacted Mr . Cobo , long enough to s for 

iver * lien d r gistr t i on . VRP I , 46 And infor d 



Mr . Coo "Hy we • e stopping you cau e you re pe i g 

v hicle iithou any ligh s on ." I , 56 Detective •r ci 

d i no ook h driver ' s licens bac op trol --
i for ticko bee us 'con ac .ing om body with u ~h r 

n in ht typ of situatio prob bly would h ve resul ed tn 

probably not a icket, prob ly written w rning" I , 54 

Whil t lking o Mr. Cobos , De ec iv Fr ncis di n ' t ve 

ch nc tor turn o th v hicle [p rol] becau e he no iced 

g 

J n if r G uver in th v hicle . VR I , 6- 57 De c ive Fr net 

tr ded plac with Offic r ontgomery nd w n to h ng 

side nd ask d Ms ., Gruver •w at 1s . Gruv r i oi g i a c r 

with Mr . Cobo It VRP II , 250 "Wh • s Jer,n fer ruver do ing • 

r • 

in he r e . 11 Id . J 1"1 ifer exi ed Mr . Cobo • SUV was i le C r d 

that he a g i g to b roub • VRP I , 251 0 d De e-

ti Fr nci tha she h d n ver en Mr. Cobos girlfri rid . V p 

II , 251-52 n ~de some llegdt.ions . I , 7, 57-58 S 

ared under th inf u nc. De ec~ive r nci h d con c 

wi h J nif r Gruver hi t ire oar r . VR I , 5 

Id.; P 10-1 9-11, 45 Mos of he time ha con ac 

S ye r . 

with nn i -

fr Gruver were from hr being th r por in r yr garding 

r on of n f mily i us bu sometim r e sh n 

7 

in oth r hing . PI , 58 for d c d ng to fur her 

tigat ti circume ances • Gruv rd scrib Oet ctive 

cis wan eel o pe k to he on- du y s rg n fir • VP I , 

1hi l Mr . Co o wa still i hi c r , si ing in 

9 
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ver •s e ., Oet~~ttv contact~d Mr . Cobo bou wh t s. Gruver 

h d old him. VRP I , 60 Mr . Cobos ~ppear.ed sober . Id . Oetectiv 

Frd ci advi d i of his Mir da w rnings by d dep rtment 

i ue car . VP I , 48 Mr. Coos agreed to give up tho e rights 

an spe k wi h Detectiv~ Fr net . VR I , 49 e .ect ve Fra cis 

de ed Mr . Co OS CP 4-11 r. Cobo offer to ow he · pr: .. 

me ecurity v1deo- r_oord ng ystem . Id . fer viewing th 

video Cobos w s tr n pore 0 t Moses L ke Polic ep rm n 

(ML D) . Serg ant tier seale t e ap rtm n with vidence ap . 

t ctive Sursely obtained a e rch w rran for 1842 i . ro dw y 

6 to recove~ t e compu er w th the vi eo we 1 evi denc 

of na.rcotics • e - P 4-11 , at 7 1r . Cobos was ra sported o 

the County Jail. I. Surs y photographe he apartme • ranci · 

begun o search. He found sev ral pieces of mai l ddr ed to 

Ign cio Cobos a 1842 w. ro dw y C6 • . rmers I sura ce ill 

w s taken! to evide ce A sm 11 HP N,..t-book tha Cobos d 

hown r ncis t e video s w~ll s jewelers b g cont i ng 

residu nd or b ggy corer cot ining ere m color 

subst anc which field te tad s i tive for metha phet mi e 

w i ghing 0 . 9 gr m . Two gld s pie . I th h adbo rd of th 

bed Surs ly locate 

re idue, a poon wi 

b ggy corer or er wi h whi e powder 

,1hi te chalky u tance o i s w 11 s 

t w ezers wi aw i e pow e r sub tac o hem . Id. 

o August 22, 201 1, 1r . Cobos appeared b for t e rant . 

County Su rior Court for his i itia l pp r ce . Th S -e 

10 



.. ... 

addressed the Court: ''Your .fbnor, Mr. Cbbos is before t.ne cour 

for an initial appean1.nce. He is beinq assisted by Mt:. Kozer because of, 

I beli eve, oonfirmation (unintelligible) Information and Affidavit of Probab 

cause." The court addres.sed Mr .. Cobos concerning time to review 

charges, Mr . Cobos said no~ Mr . Kozer interrumpted and assisted 

Mr . Cobos , without Mr . Cobos consent nor appointment from the 

court. PP 08- 22-11, 3- 4 The court conttnued to advice Mr . Cob 

of his right to be represented by a ldwyer, and he accepted 

appointmen-. .. . 

or August 30 1 201 1, Mr . Cobos appeared before the Cour 

for arraignment , represented by Ms . Quinn Rosborough. VRP 08-

30-11, 10-11 on th is same date, Mr . Cobos ' s counsel filed 

Notice of Appearance and Demand for Discovery . CP 14-17 The 

Court entered a criminal Case Scheduling Order setting Omnibuu 

Hearing for September 20 , 20 11 : Readiness for October 17 , 2011; 

and trial for October 19 , 20 11 . CP 18 

on September 1, 2011, Mr . Cobos filed Defendant ' s Raque 

to Court Appointed Attorney. CP 19- 20 

On September 8, 2011 , Mr. Cobos f iled Defendant ' s Object ion 

o Prel i minary Determination of Probable Cause , based on lack 

of legal repreentation, asking for a fu ll hearing. CP 21-23 

on September 20 , 2011, Mr . Cobos appear ed before the Cour 

for an Omnibus Hearing . VRP 09- 20-11, 13 An Order was signed . 

Three issues (Ms . Gruver ' s criminal history , l ab results , enhan

cement of videotape) were discussed . Id . The Court set tne 

11 



3 . 5 h~aring for Octobers , 201 1, nd trial for October 19 , 2011. 

CP 24 Th sate filed Plait1tiff ' s compliance With Omnibus Order 

ctnd CrR 4.7( a ). CP 24 , on pld i ntiff •s Compliarce stat d that 

the State was in compliance with di scovery by provi ding every-

thing to he defense . CP 2~ Defense counsel informed the court: 

"And it ' s roted on there, wt obviously I - I can' t a1ticipate a suppr ssion 

or eny n-otion 1-egarcling the drugs until I have the lab results.'' VRP 20-. 

11, 14 And nade a rotati (bu reserved p;nding lab results) 

Orm.bus Hearing. Cl? 25 

the order 

On Sept mer 26 , 2011, Mr . Cobo fi l ed Oefe dant ' s Obj ction 

to Omnibus Hearing •. CP 26 The objection was based on defense 

counsel ' s failure to request "cri t ical '' documents concerni ng 

the Grant county Su erior Court ' s policy of "refu~ing" to accept 

leadin s from a person re resented by counsel . Id. 

on Octo s, 2011 , i r . Cobos op ar d a fore the cour 

for 3 . 5 h .ari g . VRP 10-0S-11, 2 T c sews call d , d 

he court , ov r de fens 's objec ion continued he hearing . The 

s a e i formed the court that she was in ri • Id . a 2 

On october 12, 2011, r. Cobos appeare before the cour 

f r t he 3.5 hearing l~J The State moved for one- d y cont nua 

ce as she h d a Ry n h aring that. afternoo <i Defendant objected, 

s ti g th t t he defer, e was pr esent and ready o proceed. The 

[' J Th r i no record for this d te 
For - The- Recor d (FT) malfunc ion 
pe l la t r lying on Crimi a l 
0 heet. m by Depuy Clerk Marla 
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cs~ w s continued. 
o October 13, 2011, t Stat inform d th cour h · t 

the Stat w s unable to proceed due to unfor circumstances , 
n sk d the 3. 5 he rig econ inu d , nd cknowl dg d Mr . 

Cobos ' s tr i al n tat i f ecessary , he trial could proc -
d fte r th . sh ri g 4 VRP 10-1 3-11; 21 efe cou e l 

informed he cour . hat she had not int rviewed Ms . Gruver, 
nd th def ns would be ready for tri 1 i f th it rvi w w s 

se by th Sta e. That she coul d ot give an ffec ive represe . 
t o t ri 1 f s h d no spok n with th one witnes o 
the all ged crime, and ht efe dant would no waiv hi i e 
for trial , nd tha he ill h d no r ceived t he lab r port . 
The court conti ued heh ar ng to Oc o er 19, 2011 • . P 10-
13-1 1, 20- 28 M . Cobo fled Defend n Mo ion o Qua h I f or-
m io . CP 28 

on oc ober 17, 2011, th par i e pp red i court for 
readiness o the court ' s weekly motion cal ndar.. P 10- 17-11t 
32 • ~itch 11 , r pres i g S te i formed the cour 
th t t e officer who advi sed .l~e defendan of his Mir da Wa.r
nings wa · jured on du y and no cl ared o return to work. 

e further informecl th cour . tha thi w - Ms Hg Ian~c e ; 
ht hews ill; •• ., Def ns cou sel informed the court tha 

she had talked with Ms ~ Hig lan and he court .2!l Thursday rnor 
nin; that heh d m nt on the o fie ' s co u io , and th 

t would be eady his week; at shes i had had he 
in rvi w wi h Ms .. Gruver , nd ht he r . Cobo w re obj c 
ting to any cot uance . No ab r esults . recess was take . 
Th Cour t l ft I case se for tr! l with he u derst nd i g 
that if Ms . Highland was ill -- and the officer was not ere 
o Wedn d y hew 901 g 31very ser ously" con i der (unin 1-
ligibl ) [dismis the case] VP 10-17-11, 2-41 

On October 19 , 2011 , th d te et for tri 1 , Mr . 1itch 11 

nting the t e roe d d with the 3 . 5 heari g . Op ing 

t w r 

w C 11 • VRP 

that h h d m de 

at 46-47 That h 

[3) 

w iv d by bo h p rties . De eetiv 

0 ~1 9-11, 43 ... 44 De c ive ra ci 

icl top. Cot Ced the de 

rad he Mir d W rni g 0 th 

appellant writes what ha recalls 
.. 'Ihe record is missi ng. 
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Id. at 4 That ~he d f nd had no prob mu ders a ding the 

righ Id . a 49 In cros examina io , h es ifi d tat 

le actu lly a·dn't aw he d f ndant driving without headlight • , 
t t we he W- he vehicle i wa in th drivew y of the a art-

men complex; tha he d dn • t. m· ke raffic top w·y people 

hi k of a traffic stop cause he V hicle was alre y parked; 

hath did ' t process a tic e; that Mr. Cobo did no app red 

und r he i flu nee of ny sub ta ce; h 

!£ ~ Offic tgomery ~ VRP 10-19-11, 54- 61 

estify 

he def n e 

m dear cord poin ing ou ht. the assig d prosecu or s . 

High! n, was no prese • I . 70 

On October 24 , 20 11, a readine s heari g , the St te mov d 

to mend the i form tion . efense objecte. Te court informe 

he part! s hat hey coul take care of tha 

The Court showed r e din • VRP 10-24-11, 72-73 

On Oc ober 25, 2 11, the cour en ered 

e nex day . 

n ings of Fact 

and Cone usions of r, won the 3. 5 hearing. The defense objected 

o one oft e fin i gs. VR 10- 25-11, 75 Theo jec io was 

b sed o t e fac hat oe ec ive Francis t he 3. 5 t stified 

tha he did not see he car being traveled on a public ro · d --
t he !me the lig ts were off . Id. 75-76 The Court held that : 

" B cause the officer are n led o rely on he ' f llow officer 

rule,' Ive simply modifi he findi g to indica e t Montgo-

mery advised Fr ncis of an ob rva ion b fore t e op. " Id . 

at 76 Th Sta ' s amendme t w s discu sed . D fense objected 

14 
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.. , 

on: the timeliness when he amendmen was adding the cou t of 

d liver w'i h special al l egc1tion . Th defense further objec d ' 

to he first nd econd am ndments I d •. at 78-81 

On October 31, 2011 , for a readines hearing and he Third 
' Amend cl Information adding the Voyeurism charge . Def nse objec-

ted . VRP 10-31-11, 83- 84 The State asked for a two-week conti

nu nee. I d . at 84 Defense counsel informed th court that she 

lad k own about the am ndment for three working days . Id. at 

86 The court allowed t.he thir'd amendment based on o show of 

prejudice. Id . at 86 

On Novem or 7, 2011, the p rties ppe red i court for 

trial docket . VRP 11-07-11 , 97 The State i nform d th court 

that the State had asked fo a continuance .. Id . at 97- 98 The 

court asked why the eds was not tri don October 19th . I . 

at 99 And what had happ n·ed · on October 26th . Id . The Stat .. infor

m d the court bout a witness being unavailable . Id . at 99-1 01 

The curt xpldined to the parti about a CS cone rnin a 

witness be ng on vac tion or tr ining could e good u for 

a co tinuanc but that th cou ts had. not addre ed wheth 

witn ss son v ti n and th t es had known wh n the 

m tte ~a set for tri 1. That th ·court w snot , r - what 

the case laws ys on th t . Th t wh t the court w uld be cone rned 

i whe t mnib thy ar t old that the tr al date i g d , 

n th n at the ve of tr!' 1 the officer has a prear anged vaca-

tin · d new ut .tt in advanc e o h d ome t aini n . That 

15 
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ca e law r equires from he court to f i nd good c us if t the 

tim of the rraignment or he om ibus earing we're told 

that th da e is good date , nd thereafter an excuse surfac s . 

Th t th only reason the cour would not b able to find good 

cause is 'if p rhaps h s was brought up at last moment and i 

w foreseeabl e . The court found good cau and con inued the 

c to next week based on "nece s ry in the dmi nis ration 

of jus ice." and that the defendant was no pr judiced .. Id at 

101-1 05 Defend nt object d . Id . at 105-106 

On Monday November 21, 2011, he case wa call d f r readi -

e""S • The St e informed the court that sh~ as ready but he 

was in a Ryan hearing and that her preferenc was to do th t 

h aring fir • VRP 11-21 -11, 108 

on Mod y November 28 , 20 11; he case was called for rial . 

VRP 11-28-11, 110 The State i formed the court tha hem y 

be i three posi ion (ask for con inu nee , someone ls to 

take th case , or ask th commis ion r to allow her to carry 

ov r some of her vacation time): 

M.S . HIGHLAND: And I \\OUld just y this is no simple 
case and I ' va invested hours in i' dI'rl I I d asJ, -
.because I think the court ' s going to put me in a i;x,--

si tion mere I' ,n go g to have to vacatio.'1 t • 
'lhank you your fbnor • VRP 11-20-11 , 11 112 

On M::>nday Decembe.r s, 2011, for readiness hearing, t, Cbnzalez, 

rei:lt'e:senting the defendant , withou ccitrt apIX)intment 

(X)Utt Q 

VRP 12-05-11 , 114 

• o:>bos, inforne1 the court that 
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MS. HIG.lLAND • •• • l:bwever, I should infonn the 
Court that I have spent hours ing oo thls 
nad I don ' t relive that ' s lly fair . if this 
cbes oo cp oo thi k, the state will be dSki g 
for c1 oontinuance. I also have an officer who ha c;pt 
ntllitary auty again. 

THE a>URT: I have (uni telligible) your a:> cerns, I ve 
asked th s te to ~ t>hatever (unintelligible) t orneys 
t.o try case (unin ligible) I cannot - I can't 
-- I can't re judge the case. '!here are - tl1era •s 
stdndards I've to oo (unin eligible) good ca 
And I think I 've 'd - }IOU know, I've gi 
attorneys about as nuch guidance I can. If thi 
if \Ile cbn • t t this case tried ·this week it cx:mes 

-; 111 ha.va---Y l hearing - ague'stions wheth 
or mt (unin lligible) [t..o dismi it] . 
'!HE reFEM>ANr: '!hank l'OU, yow.~ Hrn r . 
VRP 12- 05-11 , 114-117 

On Decam:ier 7, 2011 , a mtice of hearing was filed. And oo Dacelnber 

12, 2011, the case t..as schedule for notion hearing, bu no record is avail-

~ 14, 2011 , the case \\B called for trial. VRP I , 4 'Iha 

rt took care of etri 'i ratters. Id. fensa counsel in OU 

th was m report fron Officer d oot receivoo a oopy. 

VRP I , 6 'Iha Court rroved to State•s no ion in limine. Id. at 9-16 'l1le state 

aov. to exclude y evi.de ce that · • ?ibbel ( s ted) prescribed Adder 11 

the oofendant. Id. t 16 After a brief recess defence 

a:>unsel Wonned the court th t her cli t \<BS concerned. 'lhat he \>.ould like 

Dr. t.o be able to testify t.o his p ascriptions. 'l'hat oo incl 

hi name oo ~ witness list •. 'Iba claims tha he never 

i29ers the st. 'lhat it was im?)rtant to her clien 

that Dr. lt>bel wi 

his ascriptions and cefendant told t court 

17 
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(ES) : 

M3. ~= . . - · c:qunsel showed ~ the other 
day the big s ack of m3.il Sh - cl ly kno.vS 
rbbel by oaroo because of what my client ' s written 
I ' know i~ ' • t such of a surprise t Dr. 
Nobe~ - Nobl e ~ l d testify to his ica ons. So I -
I uld only - I • clearly not ooucing that ruch 
ince counsel alread , knows -

: It ' s an irely new -
BOROUGH: Alnl or. !lbbl e. 

rr.r1nm: - defense, i n ' it? I ' s an tir, .ly new 
defense. 

• 

... • 1 : ~11, i ' s ctually 5till general denial , 
general deni 1 tha fOSse sed mathamphetamine. Just -

:t;r AN!': I di. m?.nt.ion i the letters, p ly, :you 
know, fran a long time a go, i says "If you ve m,::,t·h~ mnt,A.. 
t .e" -- because I knew - I ' m really 
pill s . <l<ay? 
• • • 
'fflE COURT: ~<ay • 

• ROUC!I: 1}' ooncern d.ftcr talld ., to .uy cli t 
after this mo ion in l imine is that if this case does~ -
cbes g:> th_re is a axivic i t.'1a i ' s goi 
sacet u ·,hero it a:J"flf'aS back a, ineffective assistance 
of o::,un;;el or some -
'!HE rotJRT: Bu I Ms . Rosborough, the i oon has 
cros ed here. I just dismi sed all of the other -
we ' re proceeding to tri al . ~ we ' re <Ping to pick the 
jury r •m Trlt - I 'm not absolute!¥ foreclosing thi . I ' m 
going to hear fran you. Bu I - I ' m just telling you 
I ' m skeptical abou ddding w witness of this rat 
at this p:,int. 
• • 

MS . HIGffiAND: • •• I am oo gr;y with the Cburt, d:wiously. 
:aut even suggest that or. bl (as ta.tea) should 

stify a this late date - and I - I di with 
counsel• s as ~..nt that this is just ~ .L:tl · 
'!bat • s tanta.wun to libi • 
• • • 
'!HE C!XJRI' : ' 11 discus this after tl e jury is eked .. 
VRP I, 33-39 

Jury~ lection k place, the process was t tr , ibed. VRP I , 

3 0 'l1le Clerk m«>m .il th jury. Id. at 40 A short discus i 

• 
1 s bas. tball p 
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( ""' o::rurt) "Sooewhat un-Aaeri , though, to . some of 

• " VRP I , 52- 53 Op?..ning st · ~ not er1 • 
53- 54 state called her firs witness, Officer M:>ntgarery. Id. 

a 55 

on direct, Officer tbltgamry tifi that he ~ v 

p:1trol with De ect ve ck Francis. Id. at 56 '!'hat he had con ct with 

...,._ .... t ai August 20th [2011 ] At approximately 00 : 45 s . Id. '!hat 

(X)(ltact tcok pl ca at 1844 ~ BrClclQ\11a·y Id. a 56 ~ to no cing 

a · cl driving 1!! ____!:. ~ withou ...,._.._.;;;...;....;;;.;.• Id. 'Ihat not ced that 

a female in the passenge side of the vehicle. Id. cross exami-

tion, Officer ifi 

showed tecti ve Francis a canput.er" Id. a 62 

The state c.alled the second wi ss, sergean Miers. VRP I , 63 on 

direct, he t.estified t Officer Franc! at he \oBS ru with a 

cle a 1842 West Broadway, and tha be ~ .2, p.1trol officer 

arrive a tha loca i • Id. at 64 'ltia on i;x,int he learned t 

was video pe , t the def t was showing other officers. Id. a 66 

'lbat he i formed Ms. Gruver of th video • And t that int she 

~story.Id., a 66- 67 t becana nervous. That: he 

drugs \'.bile in the :resid nee. Id. at 68 O:)fense counsel object • 

"Ihe Omrt instructed the jury t officer' s y where he 

cribing ~ • Gruver related o him was stricken fran the r:eoord To di 

gard i . Id at 67-68 

on cros , he tifi tha Ms. ver did ro smelled 

of any substance tut she was nervous. 'Ihat "Ir. Cl:>bos had gl assy 

19 

, 



that he requested a blood t9 t of ns. Grtwer to substan ia e whether rot 

was SlTOking rreth. '!hat he did rot received t1 \c;; test. Id. at 6 71 

The sta called the third witness, ective Francis. VRP I , 71 <'.l1 

di.r, , he testified tha carre into ex>ntac with a vehicle in ch the 

ermnt \ the driver. VP.P I , 72 'Iha Officer 1-bntgorcery was driving. 

He saw a vehicle wi out any ligh s ~ ~ ~ ~ ~ ,2! 1842 

y, wch is d road tha leads into h«J trailer parks. 'Ihat he 

did not see the vehicl..., initially. 'Ihat he coitacted th EBSsenger, Jennifer 

Gruver. '!bat she ~red frighten , very ed. that 

' t 'ght with her Id. at 72-73 'Ihdt defendant told him that he didn it 

think r.'.s . Gruver was \I: P- of teing taped. Id. at 76-77 

On cross, he testifioo that Officer rmtgaie1.-y and him pulled 

up b::> spsak th the car that was alreai.dy parked, he approached th dr ver ' 

side initially. Id. at 7 79 '!hat he sked for the driver's license and 

that he could not detect tha Mr. C.o s \I.es under the influence 'ttlat tJ'l 

Mr. Cob:,.:., told him atout the "ideo pe asked Mr. Cbbos to see it. '11lat 
...=. ----

he didn't recall Mr. Cobos showing him a cell fiione. Id. at 80-81 

en redirect , ~ testified that the o::vtpUter was oo top of an ire, 

overviewing the J:::ed. Id. at 62 

on recross, he estifioo tha the cx::mp.1ter ~ not behind .:.:an;:.:..::;;.;;;...,• 

Id. at 83 

he 

'!he state called the fourth witness, De 

ified that he t.ook eps to ootain a 

ive sursely. en direct, 

ch warran to -ize a:xnpu-

ter, any drugs , drug paraphernali associated wit drug use, and dlly docume t 

pertaining to the avner hip dcminion 
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R I , 86 State ' s Ex i b i t 1 --HP ne book- - w s i dentif d . 

Id . at 88- 89 And dmit ed . Id . a 91 state ' s Exhibit 2 , 3 , 

4 1 5 1 6, and 7 were i dentified d admit ed . I . at 92- 98 

De ective Surse l y furth r testif ed hat he go a second 

search warran to obta n he vidaos . VRP I , 98 The jury wa 

excused , and the Court discussed a coupl e of thi g~ , admini tr -

tive matter . VRP I , 101 - 02 

on December 15, 2011, t e rial co inued, and the Cur 

made a ruling pertainirg to cover up a wi~dow . VR II , 113 

The Curt ordered the bail iff to cover u th window laving 

the courtroo . Id . 

Det ctiv Sursely re um d hi t stimony. He tes ified th 

process in coll~cting th~ eviden~e . VRP II, 121-22 

P,n.lC.l-s.t,1u ) Q. tbw-, tmerl you ware the 
t ' s t 'd you t dn prescris;, .bo t l ? 

.. Not that I recall. I wasr ' t sarily l.coki ng for 
cri . tattles. I <.k> no recdll . 

Q. ~est day you indicated you had four years of expari ca 
with !NET? 

Cbrrect 
oould }Ql t:ell about your trc:t.inin , ucation 

r..vr=T"i in that? 
• rosOOROUGH· Your it> r , I ing to obj ct to 

Detective SW.-sely ~ no listed as an of 
ruroo ics. 
THE CDURT: Well, the .hdsn ' t bP.en an inion offe :hi 
p:,int I ' 11 allow the "tior. 
VRP II, 122 

Plaintiff s EKhibi 9 (vidao) to.as marked id ified. \lRP II, 128 

01 cro s Detective Sursal y testifi tha cnly two of three items · t 

to the lab came back tested. state d:>ject and (l)urt us ined the object.! • 

WP II, 151 Detective Sursely further testified 
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ived the blo::x.1 results of Ms .. Gruver. '!hat he did not had the glass pipP~ 

tested for fingerprints , oor tNA or anything like • II, 158 

State ' s EKW.bit f,!9 (vidoo) was playoo to the jury. '!he video shows 

that Ms. Gruvert.hat Ms. Gruver takes a pipe cut of her p..irse, smoking. 

1r., Cbbos takes the pipe, srrnkes and raturns the pipe to Ms . Gruver • ..:,,r:;c1 

video 

TnE CDURT: 'lh&e i s ro deli very? 
.MS . HIGHIJ!\ND: ~11, ! oould argue that t-..here us a delivery 
ex:oopt th.:tt I think a jury ~ld see a pipe b3.ing passed back 
and forth . VP-.f> ll , 148 

'Ihe State called the crima lab ~rt, Jason stenzal. VRP II, 193- 194 

state' s exhibits 10, 11 1 12, and 13 v.ere rr.arked. No .. 13 titted. Id . a 

195- 96 ~fense OOUPsal cx:,mplain...~ that sre had not ooen provided with a 

copy of the notes Mr. stenzel was testifying fro1t .. VRP II , 196- 97 

(BY ns. !IIGII2lliD) Q. And based on }'Our analysis of that pi 
of evidence [{.113 J, what • s your q;,i nion as to what that item 
of cvid.3nce contains? 
.l\. I believe t.hat this item CXX1tains math.amohetamirie and 
dymathyl sulfone ~ 
Q. It is concalvable t.liat the t.est result - or is it oono9ivabl1 

that \\hat Plaintiff ' s 13 o:,ntains Addera.11? 
A. In t.his case I telieve rot. Adderall, as I urrlerstand i t 
o:.ntains arrit-"i'let.arni.ne .. . Amphet~ ~ and aethairphet:arnine are
close to each other .. In fact , t.hey're only a'e caroon d.ifferen• 
fran each other. But that difference is significant enough to 
1::e clearly ide.ntified using the techniques that I used. 

• • • 
Q. And \\hat - b."\sed oo the results of your analysi.'3, ~t did 
you discern ?lainti f f's 12 to l:e? 
A. '!his material oore , the off-white, cream oolored chunky 
material that r looked at, oontains roth amphetamine dS w:tll 
as rrethamp.11etamine. 
Q. It i s cxmcaivabl e that one of the products in Plaintiff ' 
12 i s Ac"kJerall? 
A,. It ' s possible, wt I wouldn ' t be able to tell for sure. 
VRP n, 197- 200 

On cross, Stenzel testified .t ~ .. 12, and 13 ~re t ly items 
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he tasted: 

Q. Okdy. SO I don ' t want to put t\'Ords in your nouth, but 
that is a lot of sci.fl.nee and i • s - So if thing i 

· th ih"1 amphetantl.ne or a methainphetamine, it' s going 
o - on just that basic test it ' going to lx>th trigger; 

is t.hat right? 
A. ()1 oolor s , t...hich is often used as a field test 
Q. Okay. 

- that ~ uld ba true. 
Q. And then men you ' re testing them at the critce lab it 
will SePc1rate th m out? 
A. 'l'hat is b.'Ue. 

• • 
Q. You tctl.ked abou about ~ibi Number 13 has rrethamph 
~ne and dimethyl .su.lfone. 'ira - you id that dimethyl 
sulfone is rot a oontrolled substai"Ce. Mlat is that? 
A. Diloothyl ulfone is ru ther organic rrolt.~le. It .is 
available <X.'.m!OOrcially, It is d mite crystall ine solid. 
Arxl in my experience v.0rking rethamph tdznin~ cases I find 
the two oft.hem are often found together in the same sample • 
• • • 
• sorry. JUst a few re questions. Did you ~ght y 

of these - th airount of controlled $Ubstances you found 
on any of th..::se 1 ans? 
A. Yes. I did. In ite.11 12 I \'veighed chunky terial 
that I had. And the \'~ig:h was O 4 gram. 
Q ••• • Are u able out of the . 4 gca.ns able to det :rmine 
11.CM nuch of that rraterial was amphetamine 111d how m..tch 
was ne ·hamphet.amine? 
A I did oo testing to establish that a, clusio . 
Q. oo the - on - Exhibit Number 13 was a - the pi • 
Now, you t.ested the 1."eSidue. Did you t.eight the residu 
tall? 

A. I dld rot ~gh b'1e residue. 
• cl.re you able to tell us dS a percentage he,,,, much 

was i:rethamphetami e and lx;,w nuc dimethyl sulfone in tha 
resid ? 
A. I am rot L. to y that. 
VP.P n, 207-10 

T'ne state ll Ns . Gruver to the stand. VRP II, 213 Cc direct, t · • 

Gruver testified that 

nent very often; that 

T1aS 19 years old; ~ t she went to • Cbbos 

y wuld talk and crystal, th; that e smoked 

th fo e $he , t ,tr·. Cobos; that Mr. CObos provided the fOOth. VRP II, 
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215-19 'll-iat sh.3 used the cleaner pi pe, state ' s exhibit 13. VRP II, 219 

outside the presence of t.he jury, Cburt. p,inted out that .. ,ver 

had r;:ut her haad cbwn en table and covered 

that was ius and she didn ' t wanted to 

head. Ms. Gruver stated 

about it. VRP II, 221-

22 . Ms. Gruvar a:>r1tinued to testi fy on direct 

Q. (By. Ms 11 Highl and) Di d you kn<M about the c:ame.r:as in 
the dafendant ' s ap:irtrnent? 
A. Yes, l::ut ••• 
Q. Did you know that you t"2re ooing fillood? 
A. tb, I didn ' t . 
A .. "M1at had the defendant told you aoout th 
A. He told me tr.at - he was showing r 
"·.y and then he - cll, aw G:Y.l. aa hadn ' t - he - oo, 
God, His - I cbn ' t - I'm trying to think. Ch, 
don' t Uk.a to !:lredk into his ~ .ctment. 'Ih-'lt ' 
why ha had tre11. 'Io watch. I don ' t know. 
VRP II , 234- 35 

Q. When you ~e with llr. cobos did YOU ever 
methanµietarnine? 
A. !'b. N::>. Sorry. this is rot \'1.:lrking right. 

1Vide the 

Q., Have you ev-:-..x -- have ~ ever purchased nethamphet.ami ne? 
A. Have I ever b:>ught it? 
Q. Uh-huh 
A. Yl?..s , I hava . 
VRP II, 236 

On cros.:1 , .. --· Gruver testifi t she 1:X>ught methamphetar on har 

Otvn, a.vn. RP u , 237- 38 'lbat Sll'Oked neth b::!ca 

like i t . Id. at 244 'Iti3.t !-lr.. CObos ha, 1d her that he didn ' t want t..o 

in a rel ationship with her anynore., W.P II, 248 

()11'e0emb=r 16, 2011, the trial c.nntinued. VRP III, 286 '!he Court 

took discusaion a, secoP.a video nurnber 45. Id. at 286-320 

Ti1Z CDURT: Ms. High 
video l:)ecguse she 
corroborates v.hat Ms. 

iv'al'lts to introduce thi s - thi<:1 
it d:!pi cts the delivery, it 

is sayi nq • • • Id. at 305 

'!he court ruled: "So I ' m oot going to 
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'lb jury rkiS called :Ir ar 4. the st.ate rested. VRP II, 323 out of t.he 

Pt."E~xe of the jury, the oofense oade a half- tirre motion to di ss the 

s al all ati 1 .:x the delivery chars-e ar.d voyeuris:n, b-lsed on the 

lack of evidence; that the Sta had not proved tha the f ilming ~s oone 

111I:'PC>lses of arous · CJ or a fying sa.rual oosiro; that the ti.Irony 

c:l'v'lr,r.on that the filming was for ln:ne security µirrx:>ses; that lt requi 

to nappen in a place J1&e w.'>Uld have i:easonable expect.a of privacy; 

expect.ation of privacy, esp...~ial y gi ven t:he f.act that • Gruver knew that 

recording all throug t the apartment. 'Ihe court denied the ons 

without the State :re:ioonr.u· ng. VRP III, 323- 26 

video 47, State ' s e>chibit number 9 was p.iblished to the 

jury. And defense i:ested. VP..P III, 328- 341 

'the oourt · tructed th jury. VRP UI, 345-361 'ltie parties gave their 

closing ar 

oourt 

III, 361-385 e jury initi- ed delibs:ration~. 

v. a question from t jury: 'If l::oth p;i.rties ses 

\o~ ha g , king i , would that deli very." Dated 12-1 11 , 

at 5: 03 p. m. VRP III, 393- 94 The Cl:>urt an.::,--were:i: ' l ease refer to your ins

tructions. " 

THE COURI' : I don ' t thlnk t~ ' ve got any i cation tilether 
~ · ury w ts to ke oo cblil:era.ting or rot at thi time 
MR. BA.ILIFF: No. 
'IEE o:x.JRT: I ' m just wri · hert:l "Please refer to your 
ir'.struct i ons. " I ' m i gning i and the today' s date, 5:1 • Okay . 
'1'HE BAILIFF: So, by , you want to . ? 

COURT: I cbn ' t know. Counsel, d:> you wan bail ff 
to inquil:e? 
MS. HIGHLAND: If he IDuld, suro 
THE : Is · t 1 i ght with :iQU? 
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!-6. rosB:>ROU'Jf: : '!hat• s firte if you ask them if they ' d like 
to stay tonight or cane tack M:,.nday norning, however, the -
'IHE BA.I.T...rrF: v~ll, \o.e con • t ·-
MS. ROSB:>ROO~I: - (undecip.l-terable) . 
THE BAILIFF: vs inquire !dnd of - i;..e ' re not trying to 
presure them. 
MS. IOSOOROUGH: Yem, I oon•t want any pressure. 
THE BAILIFF: Just say if they' re '}:;!ttir'g close. 
THE CDORT: No. I don ' t want }'OU to 3Sk them that question. 
Do :you want t.o j 
~·1S " H!G!-1!..l\ND: Ask b"le.11 i.f they want to keep ~l i.berating or 
if they \..ant to caro reek ai tbnday. 
':'Im o::>URT: r think that ' s fine. I):) :you -
ns- IDSroRO'.'JGH: Yeah, that ' s fine. 
VRP III, 394- 95 

• • 
THE BlLTLIFP: '.It-ey 'i<Fnt to ~P delibaratlng and they have 
:mother question. VRP III, 395 

The jury asked: "If a oouple of ~le p:1,Ss a rreth pipe back d!ld forth , 

are they lx>th guilty of oo1ivery rogardless of who suDPlied the drug? At 

5:31 p.m. VRP III, 395- 96 'l.'he Cburt instructee the jury t.o refer t.o 

tructi6l1s at 5: 32 p. rn. V!lP III, 396 

The O;)urt ,~ntioned that after 6;00 was going to be a bit of a 

ause the <burt nay not hava a Clerk, so the o:::,urt; may have t.o send the 

jury hate., Id. at 396 The Clerk, Ms. :<imberly Allen infonm the oourt tha· 

la, the Deputy Clerk rould rot stay past 6:00. Id. at 397 

jury reached a wrdict. '!he defendant vas found guilty of ~..livery 

of :bthamphetalllina; Possession of ~thamphetamine; ar..d VOyeuris.11. Sentencing 

was set for JanUdXy 18, 2012. VRP III, 398-412 

an ~cemoor 20, 2011 , d presentence repo. ordered. 01 December 

28, 2011 , dafendant ' s uotion to arrest judgment ar.d sentence wa,;:: filed. m .Jl111;:r 

s fran Jerald N. 'll\anas were filed on January 9, 2012 

On Janua.L"}' 12, 20121 deferrlant filed a second 1rotion to reorese:nt 
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l • On J. uary 13, ntJA1~ '>US J.~,tt& ~ fran Jerald J. Thanas \'.ere iled. 

tenc g hearing str'cire oo Januaiy 13, 2012, and con inued to February 7, 

2012. 

01 .E1 t'Lla.!1' 12, 2012, defendant dress the °"1r ex, his notion for 

rerlre!senta.ti 1. 'l1 ~ Cburt granted the nntion and ssn · ci ng a:mtin, 

O:l Fehr y 10, 2012, def~i.dant f i le:1 N:>tice of Appeal. Ol February 

14, 2012, c1ci'endant WdS sentenc • 

'll1e t vn .t to · the cow.t of appeals Utlder case l1Umber 30658-S-.III. 

or resentencin allo-

. g the tab; to t- s 

their o::moon law "no second chance" rula ar.d af finned. 

himsel f in the appel late oourt and SUprene OXIrt 

wit hout the peunission ~on the court ror appellant nakir.g notioo for self 

re ,r tation. 

on mch 18, 2015, Jt~ll t c;1ppedred l:efore the trial rourt for res -

tencing. VRP 03-1 15, 2 

'Ihe Stdte noved th- court for · ptional sentence, arrl argu:oonts 

took ace. Id. at 5-1 0 'Ihe Cburt imposed 120 ths Cl:>unt I ( deli ) ; 

24 rconths oo O)unt III , ( sessi ) and 57 IID11ths on Count rv (Voyeurism) 

to served currently And 36 rronths of oommunity custody oo O:>unt rv; 

12 nonths on the delivery, and 12 1 ths oo r.:. possessi c • VRP 03-1 8-15, 

11-13 

'1he state asked the court y the court tv. s a.sen cing defendant 

he wdS ' eviously 



'I' • 

'!"'.riE O)URT: I ' 11"1 eoi1cer~ ut so.re of tl ,a is::. es t:hdt l".r,. 
o:tos has rai ed. I ' m a::>ncerru: t · ility that 
- wall, tl1;:r • · ·e r ·31" - - thei:e at"e ci umber of 
~ MlY, but cbviously y sen cing decision 1. ' 

fi :ult - -

QOr'\t- .c:,nce .. 

· - t , Mr . ~~~~ 
f the evidence,. 
t ruling . tha • 
Cburt was 

I 

ich 

The Cl:>urt 1: 

A rotice of ap~ 

court fo · i or1c;ll µililic 

ti.Icly ilad 'lhe lant nov the a -~ !late 

to iliance th audio recordW 

8 

s of pr trial 
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hearings o havo t. court re1 orted to trarscrtbe th . numerou 

sections transcrihed ~ unint lligible. Te out d~~ied motion 

a nd ap ella1 t skad the Suprem .. ~ Court 'f:c.,r discr tionary revie • 

The Supreme Court decli e. 

Appell nt fie his .ppell nt • ~ Opering Brief 

IV. Argument 

1 .. 
his 

lf in 

T Sixth mendmert right to represen~ oneself at rial 

~ not extend oar. appe 1 . neyet"s v Johnso, 76 F. 3d 1330 1 

1333- 34 (5 h Cir~ 1996); Uni ed S · es v Gi lis, 773 2d 549 , 

559 (4th Cir. 1985 ) T~e right of ·elf represe tation on pp al 

is n ither s~lf- execu e nor bsolt.t.... s at.e v . ,afay, 167 wn . 2d 

644 , 652 (2008)~ S i+e v Koloco~r6ria, 73 Wn 2d 92 , 98 ( 1968 ) 

In the preser ca-e, t~e appel lar cP January 12 , 20 12 , 

filed a "second" mo i:>n wi t~e r a court for permission 

o repre en himself , t . e sente cing Tle Court granted the 

motio ad co~ inued he ma t er for week . On bruary 14, 

2012 , appellan dpp!are efore he tri 1 court for s ntencing ., 

The appellar was sen cr.ce::1 nct a notic of a.pp-al wa filed . 

In t, appel l ate court , app~~llr:1 t · t nr- tim., ever , asked 

th ppe la e cour for per.is ion o r epre~ent himself, or 

he ap el la e court ,nade a ruling h t aps,el laiit could co i u 

r presen ing himself in he pp 1, d~spite h fac hat he 

right f self-repr sentation OP d~ al i s n 1 hors lf-execu ed 

2 9 



167 Wn . 2d ct 652 And said r i ght 

do ~ exte d to an :1 p,;al . Myer.5 v • J·ohntlo . , 76 P 3d 1330 , 

133-34 (5 th Ci • 1996) 

Therefore , i is . cry5ta1 clear· ... ha the appell nt was 

"fo,cedl'' -to v~pre.wJ\-\- h\W\se\f,._a_vd. iwiv<>fme_,.. hl.sh:iulclrut \'.)\: fW\is~& ~ 

p eventing him from rai~ing any and dll issu-~ that should ave 

been raisad or the d Jpcal . 

Ou Sup e1n ~ Co ct in 1 .J.fay commented " While the r1.1les on 

dppeal do not specifically addr~Gs w iv~r of counsel or sel f -

representation , an ap~~llat cour t has broad discretio o proce-

e under RAP 17 .1( aj or fashion an appropriate procedure under 

RAP 1 • 1 ( i ) • 11 

I1 order ~o cxercis~ this ight , it is i cumbent on the 

defendant to request it ~nd t1e right mu~t be ex:rcise knowingly 

and ntelligently . It i~ w 11 establi hed that pro- ~ litig rts 

will bear the c p•e uences of his or her represe t tio~ and 

cannot on d ~dl compl di n of the guali y of his defense . 

In th pres~nt case , the d pelldn~ , did not requested the 

appel l te couct to re~i sen himself on a~peal; d id not ex rcised 

the r i ght kno~ingly dOd intelligently 

Furth r , he cou t should no apply h~ harmless error 

to tl i;.::, issufd b sed on :he f,:1c th a pal l ant ~ill be affected 

if he is not allowed to raise 1 available issues.~, nex 

Issu . Appella shoul d be llo,ed to raise all vailabl e issues , 

in the i terest of justice ard fairn•s. 
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The g ner l rule is that a a~fQ1dan i~ prohibited from 

ai ing i sues on a cor. · ap~ al that were r could have b~e 

( 19 

o h i· cas • 

• App . 712 , 716 (2011) How ver , 

out e c ptio1s o the g eral rule : "The r ul e 

do dppe lld t to raise an su in a second app al 

u ' t 

. S(c ) ( 1 ) 

n id · d by th rictl cou t up n r ... ma d . 11 RA 

will onsld~ c n~t1tutio ~1 iss s died for 

th st tine on dppedl. RAP 2. 3(a); state v . CoP rc1s , 92 

~ . App. 307 (1998) ( ther citation ornittad) 

How ve , on Mac 18 , 20 15 , wh~n ape lant ~ds rs nt c d , 

th ent c i g ju · _!_ ~ pld eel ·, r tric i n on h a p al . 

Th~ entencin ju in .i: t 1e ci 1::!ll nt: 

- t:o the ext t that you still hav..a 
• ~l, you must appeal - you have t ~e 

to th(1 Court of Appeal thJ. judg t 
VRP 03-1 15, 17 ----

Th ref - a , appdllQnt is ~ntitled to ~dise any and all avai 

labl i.::iSU3 • 

An issu o the ~uff ci&1cy of the evidence is an issue 

of c nstitutional gnitud t1 t can be ra·sed for the first 

time on appeal • .;tate v . Alvarez , 74 Wn . App . 250 ( 1994) , aff ' d , 

12 2d 1 199 ) ; Stat~ v . n~ za , 100 wn . 2d 487 (19L3) 

How ver , appellart should not be limit don the i~sues to present 

bdse n the s nt ncin court ' · ddvisem~nt of th- right o ap e l 
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and the fac t.hat: th se f - r,i:,pr. 
,, l ,t 

lant was forced 

tor pre nth m elf hL fi .s t ~-J.r ct ap e, .• Th~ sentencing 

judge ~~ put d limit o appellant ' s coristitu ior-al r ht 

to a peal, herefore , ppellant houl be entitled to raise 

ny ad 11 available ·ssue ir ti~ cur nt di~ect a eal , to 

glorify ur tate Con tit.u ion tat quar.- t.ees appP. 

right to app a.l.lCi ations omit ed 

t the 

~urther , with 11 due r pee~, pp~ t'lt ask t e court 

to not hold 1e~e facts aq ins th oel an , d if ecessary 

t a poi t s_eci l panel to hear ap ell nt ' s appe assd 

on pp !la t's allega . i ns ag inst this 0 Ot' le Court • In 

app llan 's 0 i ion , he be t of the hre~ di.vis ions. 

3 . Wa galli s e i d? 
5- ~ 

less 

A pet:son oper t'ng 0 or veh ·cl_ is se . zed whan pol C 

offic co due r ffic qtop Si ce Terry v . Ohio , 392 u. s . 

1 (1968 ), a trdffic top ' s con'-"idered aP- !rive ig.- V doten-

tio and uch d tention, no mt er h ' brief , us be j u<'.•tif ied 

t ite inception . i:ate v . L dson , 138 wr . 2d 343 , 50 (1999) 

I n the p es nt- C se , ppellant: exit_d public ro d (Dro d -

way West ) and im,n di · ly turl"ed ff tiis h a lights and 

entered pr ate dirt ro d por ori f 1842 T • . ro :1w y; a r ad 

t hat lad i nto wo r ilcr ark . v PI , 72; VRP I , 56 And 

l , edi ely parked b cw, rds again t- ome ledge . VRP I , 52 , 
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55 At th" a le t:ime , r,~ose.::, 1.:a. <:e Po_ ce ff icer ,eau .01 tgomery 

and Detective "'dcl a ,.. ~ ".f'"Ci.s W,i•rt ,y . ,.f f leer ~1on t ./Jmery , h 

driver of t, e pat ol saw .1r . Cobo'-5 • s SUV movin9 wi hou · head

ligh s . et ctive •ranci~ ac~u 0 y didr ' saw ·efendant dr iving 

withou he.;i:dligl--t·s , ·1' I' he sa t e vehic a it wa£ n t e rive -

51-55 Officer ,1on t- -;omc. t"y 1'!lal'1e c1. -Turn. , nd stopped hi pa rol 

f ci g the f~ont of ~r . Cobos ' ve tcle . I . at 5 - -5 ThQ off i ~ 

cer di d no ~urr .a the (~me .gP.nc~,) lqlts n. Id. o a. raffic 

st p thew y people think of a traffic ... top bees.us~ t e vehicle 

w· s 3lready parked . VR 10-1 9-11, 54- 6 1 tJot: .-i tradi-t iona 

stop. VRP I, 55 

Detective ~r rci3 lni~lally co tac r Cobos, ong e ou h 

to adw for is riv~t ~ license a registr tio. PI , 45 

To inform !-ir . Cobos " Hey w~ ' re 3t-oppi g you oo~ause you are 

op r ting a VL cl1 1ithou~ any ight~ on. " I, 56 He i d -
~ ook t-· . ~d.vo-Jr ' ~, icense b· c, t.o the patro to proc ss 

it for a ticket 1:>ec;11-.e "cortactirig somebody t<1i.f,.hout eir igh 

on L th typ~ of s ituntio prob c woul hav t''?. - l e in 

a writt n w rninJ ." vpn 

ur Supre:n. Co•r 

I 

as 

per unreaa. be, and th 

th w3rrantles seizure re 

tate bear th burden of emon tra-

ting h t :t warr, tless elzure fa ls tn o riat"ro xceptio 

to he rue. T ose _xcQptions ar~ je l ously ad car~fu ly d r n . 

s 
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4 2 Us. 753, 7 9 (1979) 

A r y stop --a ' ·ii::f inv.:. · · gcltu y 3,;;izu - id oo s ch ption 

t.o the 92 Us. 1 (1968) 

s uspici on tha the l 

co."'lduct. Id. a.t 21; .::S~=-...;.:.--;;;;;··;.;.;;;;ing;;.;.,.,, 166 · . •• 2d 242, 230 (2'309) 'lb :just fy 

cu in :usi tile p.:,ll ... a ·i<...1.3.: Iil.i.5t · • · e o t to specific 

d i.culclh ·... dcts ·· · c.'1, tak · ·• tog ther ith a · en.al inferences 

those facts , r,,=,:.:L;);,,· .u.iaJ,.J.ly war ant · t int.: 

. 2d 1, 4 (1 86) 

T the 1.11. \;;;;:,=~t CilSI::, 

107 

a tr iti rul l;,t' , th(;y · d 1 t ~ocess a ticr..e , th fore , the 

officers d.n il eg l var antie ·s investigatory 

Seized tha dPPclu1t. 

tectiv\::: :: "d.l cis, ...Ali ~ ta 1 ~~-le .. CObo"' d.b:)ut the light 

for his driver s Jicense r istr tion ~ ti :t:<l Ji · inif8L· uer the 

· pl.de.as d 1 Officer L"bt l e paao.ainr,""' 

·. is o g in a ~ with r1r. 

i1s .. :t:uVt.r ' ~ ... tllegat-.i0t , 

l!!:E. to show the offi· 0 a vi eo, excul tor.y evide ce, and de.spit 19 cul-

pa.tory evid .ce th.it 1a thc1t i!13 ,. r _J.lV..il' W .. '1.3 lying, a oob .. ->etiva cb-t- ir.ed 

d Wa.rr t c:iP..d ~ · zed drugs. I:s..r.; .:.ver, had the tecti\ie oo talked 

· co tha p:1.,s.J.n.Jer- :13 ~ dSki.rig to sf)'::llk with him, l -

o e this court, rlf t · .servil'g e;:aay six c:md a f 

y, • Detective P.1:ancis had ro autl ori y to talk t..o the p:3 se!'lg ·, wt en 

was .-x:> f ty is u , oor the p:tSsenger r.aqu · t 

3 
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au~horitr to inv 

Exe p in unu ual circum t nces , t ere will obviou ly b 

now 1 - founded u icion o believe t sse gr; well 

as he driver , wer respo ibl e for the tr ffic i frac io, 

ther fore, the fac s of t.h pr.e ent ca , o an xte , mks 

thi ca e unique , and th refore , appellant is not abl to provid 

ca e law ex ctly on poi t , however , th r 0 are few c se to pres nt 

h argu.e t to cour . 

It i w 11 est blish d tha an of~icer has he au hority 

under w 11-founded uspicion of crimi al activity to top a 

vehicl , and om k s u1:e to secure the . scene for his afety , 

however, when her is o ~fey i sue , i is appellant ' s poi

tion th t , t e fficer has no authority to investiga e th p 

nger, especially when the p ssenger is not r questing the 

offic r ' s pro ection arid / or is aski g to sp ak to h officer . 

I C!tate v. Larson, 93 wn. 2d 6 8 (1 980 ) our Supr me Cour he l d 

ta "A -t p b sed o a parking viol tion commit db 

do ot raa onably provi ea -- ffic r wi grounds 

riv r 

r quire 

identific tion of individu l in he c · r other tha the driv 

unl ss oth r circum tares give h police ind pende t cause 

t question p s ii ng rs . See also , ctate v . Bro --
289, 295 - 95; Minnesota v . Dicker on , 508 U. S . 366 (1993) RCW 

46 . 64 . 015 forbids det ntion for issuing a tr ffic cit tion to 

la no mor han r a on bl dffiount of t i me . 
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In the present ca.'3 ., t-.he facts estabH.sh that, th wa rx, sa ty 

issue, there is ro t'ecord \o.hat-so-ever pertaini g to the officer g c:oncer-

ned their safety, and the pass ger d ro asked for y assistan , 

themfo , officer had n:> au rity o 1k to 

precious Was ington Cbnstitutio Art. I, § 7, and 

p;lS nger under cur 

f f:8 1 the officer 

exceeded i ts authority, and therefore, any statement made to the officer 

by the · · enger nus suppress pursuant to Art. I , § 7, of oor precious 

Washingto Cb stitu o . 

De ecti ve Francis had known Ms~. Gruver for his ir car er. VRP 

10-1 9-11 , 58 ive and a half year . Id. 'Ib e p::>in of describe her 

vior s . Id. at 57 And to be able c; t him .th t ere ¥K\S something wrong 

with !Er, so he wanted ask her if anything was wrong. Id. at 57 He 

concl uded thats e had smoked sane neth,amphe amine .. Id. a 58 so he asked 

her 1 Wha Ms. Gruver is doing in a car wi Mr. Cobo." VRP II, 250 

ked "Is sane in wrong with you Jennifer? He was concerned 

for her, appeared care, tu failed t.o imnedia . ly veri fy hi concern. 

After time, Ms . Gruver nad an allegation gainst Mr" o:bos . And 

• Cbbos ·d to, s forced to, produce exculpatory evid , video • 

Sergeant r ers on direct stifi that t ooe p:,int he learned that 

ther~ \<BS a vid..~ pe that the def~n.-=nt was shcMing the of fie-er • v"RP I , 

66 And he info.med Ms .. Gruver of the videotape. Id. d asked her if s 

wa ted to change story. Id. at 67 She ptlled away just a li t l bit. 

She .t'.);.Came nervous and told th 8ergea t that e had snoked neth. Id. 

68 

Based oo the foregoi ng, i is clear that the offi cer had ro authority 
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to inv tig 

she was bias 

the · ss ger, especially she was asking for l p; 

the appellcll'lt had told her that he was termina ng 

ip with her. VRP II, 248 

c ) Did th of f icers conduct d a pretextual stoe? 

A pret xtu 1 s top dis urbs private affair WITHOUT va lid 

jus ificdtion ad is uncon tit uion 1 . v Chaco , 1 76 

wn . 2d 284 (2012) TO d termine we her a raffic top is pretex-

tual, cour hould co sider ·he tot lity of the c rcumstance , 

including both the subjective intent of the offic r swell 

a the objective rea onableness of the offic r's behavior . Sa 

v. . 2d 343, 358 (1998) T Sta ~ .!!!2.! tha 

he officer , both subjectively and objec ively is ac ually moti 

vated by a percive need tom ke a commu i y car taking stop 

imed .!! enforcing th tr ffic code . st 

Wn . 2d a 359 

v. Lad on, 138 

In the pres nt c s , it is cl ar, crys 1 cle r ht ther 

i· no evid c wh.th r or no the ppella . was driving wi hou 

he dl ig ts i "pu lie ' rod. D t ctive Fraci te tified tat 

wh n he saw the vehic'!e it w s i th driveway of the apartmen 

compl x; th the didn ' t m ke a r ffic stop .he way p ople think 

of a tr tt·c top b cau e he vehicle w alr dy park d; hat 

h d i dn 1 process ticket . VRP 10-19-11 , 54- 61 Th th did 

no e the c r be ing traveled on a pubic road a the me 

the lights w re off. The officer saw the v hicle on the "dirt 

po ion f 1842 w roadway , which is a road th 
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two trailer parks . VRP I , 72 Tha in situatio lik 

thi th re is no ticket written only aw rning VRP I , 54 The 

of icer didn ' t even turned their emergency lights . Id. t 61 

There ore , it is clear ht he officer w re o in ing 

to ce the co nd h fore , he so- called so w a 

pratextual stop, and th refore , unco tituio al 

Under the totali y of he circurns aces did not h d a 

reasonable ~uspicion of crimi al ac ivity, since th st · t d d 

not demonstrat_d tat appella t wa d1: ving w thout he til gh 

in a ublic rad. 

d ) I this error . s error? 

Cr ainly not . hi error hould be con dered a 

ral error because he uncors i u in <.'!to i f _c +- _ . 

st:ruc 

erit re 

rial proc 5 and deprived the appel nt of b sic pro 

and herefor!: , Cd e oul be r v rs d, and dismi -ed, 0 ,.., 1 rify 

our precious w hi gto Constitution . 

4. ? 

A search wart":int ay b. issued only if e :=our t r i 

here i probabl c use for the issuance of a warrant T er 

mus e n a fi d vit, ocume t as provi ·- i RCN 9A . 72 . 08 5 

or at y law enda ory t ere o , or swor estimo Y e t b li hinq 

h gr und for is uing t e 11arr t . T e .v!de i UPtO t 

of the ficd!ng of prob b cau e sha 1 be re erved an .:,hall 

be ubject to con titutional limi tation . for ch d tar i i ons 

and may be hear ay in who or in art . CrR 2 . 3 ( C); St te v . 
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,, OP.r, 9 Wn. p . ..,5 1973) 

In legatt s th 

appellan was "forced" to roduce exc l patory evid i th form of recu-

rity vie.ea, ,ar for , tl e =irch warrant for evidence of drugs had thing 

to " wi t."" . allega on, th .for , l oo suppr e sed. anks v. 

l • :rot t at w r,"C'! . Gruver wa 

confronted and asked h-ar if e at-i t: iat ther l-as a video he OE.'<::arrie 

~rvous. ·v '=' I, 67 era ly a rant is v, lid i f a re· ble p t 

l d erst..c:in from the facts cor ta.inecl in tl · office ·' ,., affi davit 

th~ er· re criroo i l oca 

at tha pla a tD .oo ~ 113 ~~ . • B, 21 (2002 ) 

efor - , d ~ described the c.uct h · vid o, the j ud e i·~uld h:l.v 

rot i.s::;lt'::: a w -r . • er, ,e · _11 nt d offerec~ th vi , th ref ore, 

tr ere wa' the ap i .lar.t ' .:, residenoe a vi ctim f a 

1 c; ult sh ~ s ific i 13 , 

Wn 2d 401, ,. , ~ 17 (1 992) ;' s ":ate ·v~ · s , 46 \1:tn .• App. 280, 282, 284- 85 (1 986 ) 

bite v. Flett, 40 t • App. 277, 27 ... 79 (1985 ) ; Wei h . Cons • • I , § 7 

A p rso arrested sl 11 h ve a judicia det in of 

rob•bl c use o l ater hdn 48 ho rs following the rr , 

u . l s prob ble cau e ha b~e c;;te mi d pi to the 

Cr 3 . 2 .1 t th·s prelim ndry ap edrance the cour t ha l l 

r vidc ford lawy r ur uan to 3. 1 . I d . The preliminary 

f>I:? ar nc 1 ~ c ti al stage of the proceedings . At thi s 
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ant? r ce "'lr.e~ re couct - l p t) l.l" ~d cou .d t C th ck 

of pr ob bl e . tt . , d. ' t:1 C f ~n n _1 s ... 

I . h.=! C s , tho C ur k,3d a 11 nt f h 

ha. h 0.1.:>PO r: 'l i y . review c arges , d fl ell n r spon-

d d ir. th?. n~g tive Mr Koz public r i n r ·cu pted 

a .d ~ssi lld. t w b i n d /or wi h 

dpp ...... l an ' '> au h r zatio .. he C ur . ma a d mir tion 

0 pr.oba' le C us?, P- h cour ppoi d couns1c~l on pp. l _ fl ' s 

8(U,;.: c; , a d t-h ~ our r~ , P9•'i l I t "a -:i mi g t 

yo qualif f i n !'Ci l '1 1 ub ic d f nd wi 1 r 

you . 1 r ,:il 
II 

1 u tod y . V 0 - .2- I 4..,. ~1r . 

·ozc'l W'3.S 11 pr ap re~ to e i r~s n ap l3nt a ti er tic 

ut 

P.. l ."1r . .Kc;zc C' pp 11 nt, · th~~ fr , 

i t y t:o 

11 ' s 

w .e vol 

Ji itte ) 

o ~ eff tt a ly sit d by 1 wy r 

d . S.1. · , Fourta n Am d ten s {oth r citation 

Di d lf violated? 

Tn ot a . . deral Cons t l ~utions guarantee dof nd· 

t i . r g t t e lf-r _ ion . Sixt.h t t t i d 

Rt ts co sti u ion; W h . Const . rt I , ~ 22 To xerci e 

right, 

i.ely • . 

d f ddnt ' r equ s mu~ b~ both unL uivocal 

v. Jreedlov , 79 wn . pp 101, 106 (1 99 5) ; 

v Caltforri , 422 u •• 806 (1975) 

In h p r .., n c , ap l l f il d mo i fo 

0 

d 

l f -



~ ~ 

representation en ex=t:01Jer 13, 2011 , nowever, er ::u;.aul,l,)J.I 

( .ty) the rotion to appellant with d N:>te 'l'b Criminal ca 

Represented By An Attorr.ey. 

OJ 2.~.o,g;i~t.\~tes that the clerk of the oour 

clerk rec1:::1 vea, and t:ha a:rurt 90 days 

er, -..llan the right to acce 

Stdtes UJUl:H. .. 

of Addlen:in, 139 Wn. 2d 752 (1999} As well 

v. ljeWis, 895 F. 2d 608, 609-1'0 (9th Cir, 1990) 

• In re -

the 

by the court only if the litigant .::?buses t right. 09llo-Wtl1trey v. 11oovet:, 

769 F9Spp. 1155 (W9n. v • 1991) 

' the (deputy) to authority to raturn 

wful ly filiPg it. A."l<i t~_rofo:,..c, Hart's T.ignt to 9elf- repres>"..ntat:i 

,'ldS viol6lt~, rn.::>nrl=>f-.eft . 

7. ~ds app~lldnt ' s s 

ttar the hearing, the court: shall set forth i.n writi 

( 1 ) the undisputed facts; ( 2) the di sputed facts; (3) COl"Clu~io 

as to the disputed facts; and ( 4 ) corclus!o~s as to 

he statement is admissible an~ the reasons thereof . Cr~ 3. S(c) 

v the prose~t case, defense co~nse l made a~ ob 

to a finding of fact thdt "Detective ?rdnci~ d id not see a c~~ 

being trdveled o 

[4) 

pu1:>1ic road at the t i..me the lieadl 1gnt:s ·!!or 

e r 
~ lllE. '-OUrt 

pa~st.·s from the 

1 



' . 

to 

tituti 

.. h. O::>ns • 

123 m ,'1 913, 924 (1 96) 'Ile prosecu r 

this righ st.ituti. 

71 V . 2d 6 71 676 (2011) 

ly air 

court can 

th a criminal def 

r l Mil t sarvd .ion v:' =1.~••J1-Y 

v olated S te 

t"inci le 

elaner of the St s, 2d 713, 719 (2010) • 

the rig.t of --. "°"'""" ..,::i • , in 

ri.ght • 

Id. t: 720 2 (1 73) 

In , - t for tr , 1, 

in I 

( sta ad) scr t; T, 16 

Defen corn - infor.roo court t ur. r ~l \ -:1J no _ witness 

li t . 'rt t s w.::,uld n,::; 

tion :h te' 

t tho drugs that cold Ad:: 11 or rd s 

if t t drug. VRP I , 16-

2 



. ' 

17 Def 

cli t 

to 

ue 

Dr. 

I , 32 

- l testify to 

t 

tilEI a::>W: 

t clearly lJ:M 

:c t.<s 

Sdid 

that if 

·- t·as L · to 

al ~l p:>l.n 

a:;.'1.VJ.ct 

ing t la . ' 

• The 

t t i ~ c;till ~ ell al , " t' t.ac .oo 

VRP , 33- 39 

At . 1, rect 

Duri of 

43 

for !l:'t:SC t>-

st 

ult tl :t i..hat 

' f e1 if, 

. . 



. .. 

r • 

nt t-11 

s cri cal for 

tl e righ t 

~ wuld 

.......s!, 161 , .2d 276, 295 (20 7 

GP~~) I i -s if the; 

no cictl. i f 

l q.i t 0 

fN.lOf~e O"'"r-nr·n 

ca, th ref , w· h 

con·ro 

l 

9. 

to er . 3 an · 

ecut:or i. 

dd<:>!'. 11 

msri-

that 

he could 

. - l' 

ys C ,t .;;.st..;...;,;;;;;.;-;.._V.;.• 

:i:' • ignif CdllO;:: ; 11,'."'IJ'\ 0 11f 0 

11 t 

.i ... 1 

s cou t.e 

ired. 

- bt'. 



. ' 
• L 

60 OTI1TP-nt 1ver, - all<Y~d oartai 

rcunstances. st.ate v. lo,, 69 wn. App. 337 ( 1993 ) ; st.a__ .. -·----, 
64 WI, . 755 (1992); State v. Purdan, 106 wn.2d 745 (1906); st:o.t_ _ -·- _ - , 

42 wn .. .1\pp .. 733 (1986); st.ate v .. Yuen, 23 Wn . App. 377 (1979) (o citati 

) 'Ihe granting of a continuance rests with the discretion of the 

' ch wUl not oo disturbed without a showing that 

th:lt t.he result of tl'lt:! trial 1tould have ooan different. 

__ . ~ umer, 16 Nn .. App. 292 (1976) A oonti.rn.w.nca m::1y ooly 

oofendcl.nt _ 1r 

v. Jdck, 87 Wn. 2d 467 (1976) initial oontinuance ia grar a er. 

nal o.,se may a:.ntinued l: 60-day l.inu t of t 

v • .P@..re~, 1o ~,1. Al,)p. 154 (1976) 

In the Pt"esePt ca.SA, couns,ll fil 

r . (X)Ul"Sel . --001 

ice o'f Ap;..>~r<3nce, 

ed "Arty vacab-

1 

ans, b:alni .:r obligations of wi ses ch 

y , +-.og9ther wit- .ed 

.tes and natut:, (:because 1-.adr tr. 

CQO.tinuE'rl v.ell ooyorrl 

ted wcludes ary 

see c 14-17 (t.njar C:1:ie 

t-.h of t. 

.. ..,0~~85, wrnch w1 t1 na incor 

In th.-:i present case, tlte .te DID N:11' 'ided 

tion, and cx:,ntinuances were made };1U."S\H.nt to ,;,, 

asked for. VRP (there i s no record of this hearing 

45 

o off:CI" 

nforMat ion reqt~_:.-.-

) 

~stsd infOrmi•

.,,.,. ooun~~l h.."\d 

ralfurction of 



. ... 

the pTent ); VRP 10~1 3-11, 20- 28; VRP 10-17-11, 32-41; 1 - 31-11 , 84; 

VRP 11 - 7-1 

11 4-17 

97-981 99- 1, 101-105; VHP 11-28-1 1, 11 1; e 12-05-'11, 

r t.hs foragoing {act , it is cry.:::it: cl · Uiat. appall t 

was 14, 201 1, , en the original te 

s f ft" ()Ct.ol.Jp,..r 19, _Q 11 , . 

l ve di las ' to he dafense pursuan to d~fensa oounsel ' s """vn:.rV1 fot' 

tl .. cati ... s , training , 1cl 

pellant' s .::,' y trial was vioiated and re was -judiced. crn J . 

suftici ·· · y to assist tl tri~r of act 

'- tter ld is r. sonabl y i; lioo upo " tr€ ming 

the subjec · ich h's o-r 

(9th Cir .. 2014) 

~ t . , during t 

• fact tha 

int f' 1 1 of .w n, 122 

the 

and again info:cmatj 

RP II, 12 -12 

not lis , 

y fran _ ~ _ &.ll' !3 y cal oo f 

1e a .tee ve was 

icken. VRP II, 12' 

:e £ore, the o:iurt 

4 

.. ., .. 543 

, 

• 
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ins rue 

t "I i a er for y to deliver 

on k.n::Yws to be coo.trolled subst:ance oep uthori by law." 

• 11 e "to convic ·u ins ( . 
jury of livery of a a:> troll 

ubstance, c of foll0t ng crime nust be pro 

or abou ugu- 19, 2 11, th def 

vered a oon oll subs ; (2) 

a deliv""red 

occurred in Stat of W in 

"Deli or delivary s 

fa a:ntrol l 

61 (1 990) 

a 

d (3) 'Iha 

" jury was • , 

or emp 

• 

tate v. Devries, 149 Wn. 2d 842 (2003); St t_ v. Hernan z, 85 • App. 672, 

675 ( 1997) ; .;.,;;;;;;;.;;;;...;..::...;;=;;;.;;;...;.;..•1, 40 \<b. • 717, 720 (1 985); ~s~~v~·~!!:?2~~-, 
150 Wn.2d 774 (2004); ~~~v~.~~S~, 92 Wn. 2d 148 (1 979 ) (Substantive 

offense of delivery of controlled ta.nc-e 

interldi:ld , 

and t1 . int 

can oo no delivery 

47 

ly i:equi . p:uticl tion 

ere is 

s sec ion); .;;;.s .;;;;;.;;.;;;. 



.. 

6 • App. 540 (1972) ( sing con rol, uch ling 

\'alld N:71' BE suffici eviderice to itu ea 

i ity 

of 1-1 :r) ; u.s. v. rez, 608 F. 2d 1261 (1979); u.s. v. Meyers, 601 

F. Supp. 1072 (1 9 4) 

'Ihere ore, i short, to tha, appell possessed 

the oontrolled substance, tran ferred--pa , han:iover , 1, or give-

reliJ!3ui ssion --control to ano er- troll 

ubst: nee was not re urned. 

re was .very 1 t l te tim:>ny fran Ms. Gruver, 

ining t the alleg tior of deli ; she was 

testified concerning 

t estified tat 

alleg tion of ivery. 

19 years old, ha no job, 

only witnes 

direct examination 

wh as i sh --
~ 

that he 

.ill .!:h! oourtroan 

Mr. O:,bos 1 d that 

ask ~ for minute, and acknowl edged 

was in the cx,urtroau. VRP II, 215-16 

provided rreth. Id. a 218 

ferred subs. 

when asked mich of the wo 

in this case was in g s pi pe, 

she picked e cxuy pi 

that was tested, ..,. cle oo, she described, ing s ' s 

13. VRP II , 219 Further~ she stified tba she had bought math, no fran 

appellant. VRP II, 236 on cross examina ion, 

had b:>ught meth oo her own .. VRP II, 237-38 

Gruver cl r f iad that 

l • Gruver \ never asked if 1r. CObos delivered neth to her on August 

19, 201 1; \vhe r or t Mr. Cl:>bos giw~ her rreth on tha: day, therefore, 

48 



there is insuffici cwid::mce prove, beyond re bl doubt , 

ments of livery. 

A ecutor rrus force la \• viol te 

the and digni y of the t.e by eaking e law I 

the ecutor functio en ·ve of quasijudieial 

ca city in a search for j't.JS. ice. .. pro ecutor do_s no ful il either 

rol by securing oonvic· io· · sed on proceedings t viol e 

right to fair rial, convic ion in · f c und~rmi ~ .e i egrity 

of ire cri nal system. The pro or is presumerl to ac impart! lly 

in rest y of jus ice. I lays e irnpar iali y tha 

by vit 

the a:>nvict · a es to properl rep~ 

public ·nt. 

though aid 

, whic demands no vie im and asks ro 

t 

through 

ssion, ympathy i: resen t . People"· Fielding, 158 N.Y. 

452, 53 N. E. 97 (1899) cl early descr 

cutor in this tter, based on 

~ ~ had in s -session 

fac that knew that the ap 11 t 

rolled subs ice 1n t glass pipe, 

in 4 der for him transf ~ the drug to .. ver, sed on the fact th t 

• Gruv. r \oB8 suppli 

lly has a cx:institu ion 1 righ to a fair tri 

and to 

through 

·r that th st.a establi sh lty yond r onab e ubt 

.....,.......,,__...,...'"'h_"";_.,.. .... "1
, 1 3 . 2d 297 (2014) timony I V ..-i.:or'\r.:io and 

keep 

usually ~ts. I fa , 

that this deliver~/ case is not like this cx,urt 

~ no ·ce that · thi ma th e was oo 

9 



law 

an unlawful Terry .st.op tha . because ooe of 

matter volve 

officers knew appellan •s 

passenger the officer unlawfuily ·con ct.ed th. P3,SS g , -. Gruver, 

e nade an allegation against :he appellan . an appellant pr uced a 

security video (State ' s e.'Chibit. No .. 9) ·w111cll shows • Gruver, and appellant 

S«Oking rreth in a pipe. Tha video derro str es were th math came from, 

therefo-re, shows t the pro · tor char with delivery becau 

she w, s ooking for oonviction since she · kne that e original sex ca e 

ta.0uld rot te sticking up. 'I'he pro"'"..>0Ctltor in is case, based on the video, 

undennined the integrity of the en lowi g charge t.o pro

ceed. to a ju.cy tri.al when · she ere .ce for 

a convic ion. fortunately, the jury returned ict of guilty t 

last minute of Friday evening af ~ teing pre sured and asking b 

"cr·t cal" tions: (1) ·"if ooth p:ttties i:ossessed ma 

snoking it, \..o d tha be delivecy?" A . 5:03 · . rn.; 

war s_ .ng 

(2) "If a c.oupl o~ 

le p:iS pipe . ck forth, are they ooth guil y of delivery, 

.regardless of who supplied e drug?" At .5:31 p.m. 

that the mat h .2:!_ 

sti , i io re 

caioo fr af 

we 1 knoi 

l e to nclune tha 

l ant. 

.y ew 

is court, invo ves two l e For a typical de i vel.'Y, 

whim made an agreemer.t te1t:we!en 

hdve p:>ssescion of the drug, 

t.o br ng th drugs , 

transf ·r the drug .to the o er 

C ~uld 

so,~ ich 

.ould prove that the p:rson i::osses.::.ing he drug r li e drug. To 

o::xnpl ete a deli vary' requi s the . tr nsferor . to relinquish p::,ssession ' 

In order to l:e able 

50 
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feror had o haVf\ p:, c;;;ion. t rolled subs ~ 

~~T•m' s prese ce, the substance is t knowns of e 

di ely accessibl e , d oontrol over 

the s 10 

thy, 9 • 2d 148 ( 1979) (Where substantive crime sarily i res 

the ronceded partici tion of two'"""''""""""' , ~ m2y say tha an agreemen be -

those «> p&sons i s implied): ................ ---------'-' 98 wn.2a 828 (1985 ) 

reve I i th .... 

t favo able 

find the 

of ici cy 

forego ng, appe cx:,nvi on of deli very mus be 

ere t of jus i ce f irn s. 

f icient to pport a oonv. ction i f viewed in light 

the :osecuto , it 

ts tru of 

tional trier of fact to 

yond reasonable doub • cl 

~·"Y'D and 11 i ference 

t reasonably can v. Andy, 182 Wn. 2d 294 (2014); 

ckson v. Virgi i · , 3 u • • 307 (1979) (other ci ti ns ani ted) 

that If 

vo uri charg , t.h jury was in truct 

of voyeurism when, for the purposes of arou

person .knc:Mingly 

fi a second person without th seoorrl person's kn.owl ge CXX'lSeilt, 

and wle the second person is g filmed, the second parson .!! J:!! 

.! place ._ .!!! .2! . .!!!! would. l!!!!. .! reascntbl ~tial 

.2! priyapy or the intlma areas of a second person without 

son' know led and o:,n and 

51 
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had a ~=:abl expect_ t ri o rivacy." See, Tnst J. t-ion • 24 The "to 

CX)l)Vict" instruction (No. 25) instructed e jury that ''To oonvict the def -

t of the crime of voyeuri sm, each of the fol owil!g ~ errel"t:s of t.he 

crime nust be ,proved beyond a reasonable doubt: (1) r:rhat on or about August 

19, 2011, defe n knc,r.rlngly f i a second ~rson or the intimate 

are.as of a second J;erSO ; ( 2 ) · 'Iha the fiirn.ing was for the puq:ose of arousing 

or gratifying the sexual d=:.....sire· of any per300; ( 3) 'n1a th filming was 

without the second "" ls kiiowl O al con ant; (4) ( ) 'Iha he second 

person v.0.S filmed in a place where he or she \t.OU!d have a reasor, l e expec -

ti of privacy; or (b) '!hat the in imate areas of 

f i under circumstances where she had a · re.aso.'ldbl 

aoo (5) 'Itiat any of thee ct · rred in the S 

The crime of voyeurism consis y; 

( 2) vie-, ng an her perso· or t person' in ima ar for m:> 

a ief F,eriod of time7 (3) . for p.irpo s of s XU.al gratification; ( 4) without 

tha person• s kncM edge conse t; < s > in a pl ace or tmder circums rces 

where e person a masonabl expec · tion of privacy RCW 9 . 44 .11 5; 

state v. Fleming, 137 7 (2007); lass , 147 .2d 

410 (2002) ; state v. Myer· , 117 2, 3 6 (1 ); , 81 

Wn. App .. 5 (199 ; er, 25 u s.. nessota v. 

01 , 95 u.s. 91 (199 ) (ot er citations emit ) 

In _ presen case, her wa very it le i mony fran • Gtuvet', 

ining the alleg !en of voyeurism. en rect , he s ified that 

she \~t to appellan ' s apartmen . very of • VRP II, 217 They ~ld alk 

and smol neth. Id. t 218 'Iha e didn ' know e was being filmed. 'Iha 
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a lant to l <l 11:*r about t e C:lm"'..rus ; sha...-ed th o her, told t 

they ware for acur y puq::os s so ple cbn ' t into his apartmen • 

To wa fl. II, 234 .. 35 On cros , s _ verifi - Jla ppellant l d talk 

to her about canm-as t e d recording-his place; for securi y 

ses, re ed his apartment becduse of oo ... - ins or thefts or people stea-

ling things. VRP II, 2 5 

Tha fore, t:he third et men of t e "t · r.o..1vic .11 instructi i qu -

e , the fact t there is a l e probabili y · she 

kn~ tha was being fi • 

Per ining ·o the f urth eleme - -tha the second person was filrood 

in a place wl. re ~ had a reasooabl e ~-pee at-lo of iv. cy- there is no 

direc arid/or circum.~ta ti 1 evi ce that Ms ,. Gru 11 t ' s girlfri rl 

for arou '"'ix , d · expec io of ivac a lant ' 

re is uffici .t idence for a o:mvict on of voyeurism. 

It d l:e noted · tha the incident of th flL ring too · C- at 

!ant ' s rtme t it is appelLmt ' s pos tion t Ms. Gruver 00 x-

pecta on of ivacy a s , t:her fa , ther is insuf f ici t 

vi nee to l'OV vf the crime of voyeuri•m, and th 0 , 

it nust 

our ta and ferler. cons 'tutio 

,judi 

low 

process guaran -

g court to uphold 

a criminal conviction ~ i the state has proved ea of th 

rged offen e beyond a reasonable doubt. State v. o ' , 167 Hn. 2d 91, 

105 (2009) Wh a criminal defendan claims that tha avirt.::or,roo 

ufficien to supp::,rt his convicti n, reviewing oourt revi ews 

ther a rationa trier of fact ooul find tl elements of the c:hdrged crime 

5 
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beyond a re... .=1ble doubt e basis of e e ' s admit ed vid ce. 

state v. 'ntz, 169 Wn 2d 537, 551 ( 010) Of cour , by chall 

vi enc d[)p011ant admit: the t..r\lth of th ' s evidence 

t may reasonably 

169 1vn. 2d at ~51 

In the present case, appel t admi . evi dence truth, 

dtly infer ce drawn therafran 

argu s that • Gruver had 

in tJ1 ligl t m::>s favorabl e to 

exrJAC~,a on of privacy a appellant ' s 

t e, 

and dismis wi preju ... 

di03. 

RCW 9A.44 11 (1)(c)(ti) clarifi e where a parso \\Oul d 

have a rea d.ble expac ion of privacy is " place where or, may .r:easonell'>ly 

iie intrusion or surveillance." Ms. 

Gruver ha expec on of pri cy 11 s v. Howell , 

2003 Wash., App. I.EKIS 514 (T tx,tblic or i - public pl ace) 

A can is rro t frequ tly recognized example of 

of ivacy. sta e v. Falling, 56 • App. 47 (1 987); 

. 2d 410 (2002) 

.Ms . C":iruver d c,pne to t: e partment to discus her relationship with 

the appe l a t, ~ 11 e l a ionship, r • Gruver ful.l , 

out a i pe wi , had sex, 'While the ity 

mus rever and with ~ udice. 
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It is clear tha RClv 69. 50. 401 does n:, fine "transf r" when the 

statute defines delivery "transfer" . 

In t.he pre ca , the jury's ques ions related to eir oonfusion 

about "transfer," and an appell t court presumes tha the jury follows the 

judge ' instruc ions , and a 11proper" and ly instruction can utralize 

prajudi • te v. Weber, 99 wn. 2d 158, 166 (1 983 ); u. s . v. Too ick, 952 

F. 2d 1078, 1082 (1991) 

Further, an in tructi can be gi ven ter d iberations 

ted. (citati tted) Therefore, the trial oourt, sua pon.te, could v, 

in tructed jury 

14. Did the court 
of maximml s tutocy 
voyeurism? · 

sentenoe for the daliwry: Originally the cxxir 

·imposed 120 nonths as a sent ce, and appellan to serve 12 mon 

of cxmnunity custody, £ +- to lo 132 m:xtths d th maxi tatutory 

sentence for delivery of a oontroll substance, a cla. s B felony, is te 

(1 0 ) years. 

At res t ncing hearing; oo March 18; 2015, use th s was 

king an exceptional tence, the court and th state lked that in ord r 

to oo t , tD make sure the sentences not~ yond th s tutory maxi• 

mum wa to run the serit:.eince!S cx:>nsecu iv ly. VRP 03-1 15, 6, 9-1 2 'Ihe 

tat , th 

nity custody, 

cx,urt to lower ·""'.Q.. 120 lICl'l 

th cx,urt re·used, the fore , the 

th deliver exceeds, and therefore, the oourt erred, and 

resentenced to 120 ths for the del · very with 1 
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y • 

or to 108 nonths with 12 nonths of a::m:nunity cu tody. state v. Wilborne, 

~ Wn. App.~ (2012) 

The SRA directs that a court may mt impo ea sen ce providing for 

a term of COl finemen cxmnuni ty custody \-m.iC exceeds th statutory maxi-

mum for the crime. state v. Tornqpim, 147 wn. App. 556 (2008); state v. Land, 

172 Wn. App. 593 (2013) 

Sent:ence for the v~: originall y and resent e cing, the court impos 

57 aonths as sentence, and :r:dered appellant t.o serv 36 rronth of conmuniry 

cu tody, for the total 

C is five (5) yeax.·s. 

93 rronths when the statut:ory maximum fa thi s alas 

At tl1e resentencing, the :ate asked the oourt to impose 43 rronths 

t.o allow for 17 rronths of o:::mnuni ty custody. VRP 03-1 a:1s , 13; State v. Wi l -

tome, 167 Wn. App. 320 (2012) 

for 

Therefore, the appel lant ' s ence should be vacat and remanded 

15. Did the trial cou:r:t ert'8d i n inp:>sir!9 oanditioos 
um:elat t..o aeF9llant' crine? 

cing 1':>.form Act (SRA) of 1981, W 9. 94A. 505(8 ) dU horizes 

th t rial to impose "crimo-related ~ hi bi t i ons" as a oo i on of 

because 

and 

A 

v. warr~ITT, 165 wn. d 17, 3. (2 

itioo of cri. related p i3 riecassary fac - specif'c 

upon the ssntenc:Jng jud~' 1:, in rson ppraisal of t- 1 and 

· scra ion if, wi 

d of rt:view rei ns abuse of discretion. 

imposi d cr :L - - r'" at ~ prohibition; 



Furth , the naximt.nn ati vi length of the prohibi .tions is statutory 

maximum for e crime. State v., Armendariz, 160 Wn. 2d 106, 118- 20 (2007) 

Cr related pro.11ibi ti includes no con ct wi the victim. 

present case, the court imposed the prohibi ion of oo-alcohol, 

l'n..-ever, there is oo "nexus" for is condi ion. 'Ihe testirro y at the 3. 5 

hearing tabli es t ~ila t did no appeared under the influ ce of 

drugs and/or cohol. 'Iherefare, tha condi ion should be reversed. 

Furthermore, at the tencing aaring, oo :arch 18, 2015, --\1,\,tt. and 

sane non s af er t.he origin 1 s ntencing, the Court: ''We' 11 make that ten 

year fran t.oday ' s t e which ll ' 2".'' . ~ry 14, 2025, using 

date of origlna -i:1ten and the naximum oo contact order can not exceed 

(Trial court errErl by J.m..oosing 

defendant for the er of stalki ng l::ecause the length of the or r was not 

) ; tate v . r1Ul oz-River , 190 W • App. 870 ( 201;:,) 

original t:encing the court did oot made 

a detennination oo lant ' s abil ty t.o pay, at th resentencing e oourt 

d, ver, the oourt "d oot questioned at:P3l lant aJ:x,ut hi health, abou 

type of ~r .cforrre:l, his age, ••• appell re. tenced 

th court hol a h::!ari t.o a correct' detennina on oo appellant ' s 

future ability t.o pay. 

827 (2015) 

9. 94A. 760; 10.01 . 160; S te v. Blazina, 182 Wn. 2d 
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17. Did 

pellan withdraws his i sue based en the f ct tha 
his no es , _· i s run · g ou for e dt of 

find 
an ppel -

lan C&U10t c;p to the law library tefore the due da e . 

18. Is ag;ellant entitled to 
f irst t.rect aee¥1? 
·re ppe 

case number 30658- 5- III , 

Tr a:>urt · ied the 

14 . 2 (other ci 

. pel ate court under 

h t RAP 

Appell t ' s so e ' sue was e . sc3.l ~ of 

by th State ' s failure t 

court rna.nj for 

11 n provai 

offi ~..r err, 

s 

fi 

to cost s . 

Pldinly, i any t.t.· ffic stop, co cerns about cf fi0=r f y and oontrol 

of the situati are tirely levant. In the pre case, keep in mind 

t th officers did rx:>t conducted a typical af ic stop, appellant was 

already pn-ked in a private rty and officer did oot turned on the 

llan ' s 

vehicle, th patrol P3- s ger, Detective ancis app ched a llant and 

a.;:JJ'\,l:;:U for his i ver• s lioeI'se and regi a.tion, in the process he saw 

}?arson t.o 

Officer r-bntgazecy, whom had gari -- to 

.illmadiately traded spo s with 

pass ger side, and as ed th pass -

ger: ''What Ms . Gruver is doing in ct car with • Cobos. 11 VRP II, 250 ''Wha 15 
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Jennifer Gruver cbing in here " Id. • Gruver, at no time, ever, asked to 

speak to the Detective and/or cried. for help. '.Ihere was no safety concerns. 

Wh Ms. ver 't appellant's SW she was a little red that she was 

going to te in trouble. VRP II, 251 Appellant was sitting in his 5\JV, with 

door open. V"RP I , 60 

A poli ce officar nay order ssenger .of lawfully stopped vehicle to 

e.x.it for safety ses~ Maryland v. Wilson, -519 U. S. 408 (1997) However, 

there id no testirrony fran anybcxiy involved in this ca that when the offi

tacted f)Oll .t ' s law ully .~ked vehicle that there was a ex>ncern 

fo the officer's safety. r . • Gru,; had oothi g to do with the so-call 

al ati on of appelldlt ' s driving in a ( !t'ivate) road without haadlights, 

therefo e , Detective had no grounds to question. the passen ar. stat v. I.arson 

93 Wn. 2d 638 ( 1980) ; St«te V • Btoadm X; 98 .. 2d 289 ( 1982 ); nnesota V • 

Di cke son, 508 U. S. 366 (1 993 ) 

Inf ct, RCW 46 64. 015 forbids de tio for i s~uing a traffic ci tion 

to last no nore than c. reasonable amou. t of time. 'll fore, the offioe.r 

erred when he questi ned Ms. Gruvar; · senger, and any an all, informa-

ti 'talned fran Ms . Gruvar must be suppressed. 

20. Did the trial court ~ in .aj.lpwing; the 
f the informuti n 

ts 

August 301 2011 , a e arra.igr..Jie.nt l~ing, the O'.:>urt t 
the tri date for o:tober 19, 2011 . VRP 08- 30-11, 10- 12 on O::tobe.r 19, 
2011 , the stat rn::,vcd the oourt fot· panni ss i . to dl d th; i nfon tioo 
was granted. o:: 25, 2011 , the resp:mdent , ;v, the oourt for second 
~nv:,~nc:1 ,nt of t e inform1 i on. Defens_ obje t.ed baSE on :he t imslin "'S by 

e ivery :-g • VRP 10- -25-11 ; 7 81 01 October 31, 2011 , the 
t rovc1d th~ lUrt. for tl e ird tirae to ner ~ t _e i nf • , ti 

charge of voyeurism. Defense oojec • VRP 10- 31-11, 83- 90 
Tl e court ma i;:e.rmit any · fora,atiOI" er bill of particul s to re 
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.. 

ded. a y time h:!fore ~.ierai or f i nd! g if substantial rights of the 

" fendant are prejudiced er 2. 1 ( ) 

The prejudice _!r is t 

oounts en the scovery n ful 0 def • tate 

v. Michielli, 132 ~ .2d 229 (1 997); S t v . 'l'.hgtlPson, 60 • App 662 (1991); 

State v. carter, 56 "r'. p. 217 (1 .89 ) 

On act :)r 5, 11 , · th.: oour - gr an too t e t on t.o dITBl information 

recx:,qruzing t it: ~ grari _ on e eve o counsel 

orrood e court that- she s bein 

igh to s y r :g o an 

10-25-11, uO Trial• 

"It s hig. y unli.'<el y th::1t t.h ca.ce 

11 
sev .• Id. a 7 

VRP 

that: 

ng ou ta: n~. WP. ; r numbar 

Than.1<s t e a se defe antst t , e Pea 

pus for tri 1, def nse ms saooti.ow giv 13- ay-3 o research on ti new 

charge with speci 1 a l egat ·on. ver, .obf>..r 31 , .011 , pondent 

noved to the i1fo1~71ation for he th 

VO uri~ . • VRP 10-31-1 1, -8 was edule in days . Iii. 
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to ignore a request for self- representation. 'Ihis right is so fundamental 

that it i S affULW';lj <Etrimental impact oo oot:h the 

def endan t he administration of just ice. state v. Madsen, 168 wn. 2d at 

503. lbe unj usti fied denial of a pro right requires reversal . Id. 

sent case there were numerous pleadings fil ed by appellant , 

however, the only .rotion one of the docuroonts rot filed, rut stamped with 

the dat e fil ed was returned llant , was the notion for sel f- representa-

tion, and thereforu, this matter should be reverso..i. 

Di d the trial oourt erred i n not 
? 

In the present case, despi te the fact 

the r1ntion, f iled 

, together wi 

upon the i::cosecutor 

d.Od Jafense oouri..sel., th-:: mtion was not r..oto..a, I .S.Uc:Ult 

2. 0S. 240, the court has ninety days . to reso.Lve a mo in, 

·ial oourt t hea.t·ing and/or deciding the rotion without a near1ng. 

. 1eraf o:.. "', ,ue1.:sal is raquir~. St.ate v • 
·~-- - -- ~~-- --

23. Did the clerk of the court erred in rej~ 

? 

PTJrSl.ldl1t t.o '!](JiJ 2~32. 050(4) , th;; CL::lrk is 1uired to fil e all d:Jcuments 

received. T 
.a.i... .. 
U.11:l" t CclS::::, ap;,ellant fil ed a ~n:>tion for self- r epr~~nr .<-l 

tion, I , tha 1roti on was never noted a, the (X)Ult ' s nntian , 
t ·k .mst bav .... 

(X)t"fQ_ <:,td.'llp 

was lozt, hid oL 

ea tha nut.ion, !:icr • ...ever, dPP811.J.nt recei

ith <late fil ed. 'iha.refm:c, :.it is clecll" tl 

·b:oyoo by t-..he clark or .:.ouct .. 
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• a oourt violated? 

Af ·ury ,lib~ t ons .ve ·1- 9 • .1ct ... r.rm:>t ; tru t jury 

. . -
in a wa that su ... ~t-s (Jt'e0.'00 t, t-he con :te:ne9S of ro aqiooe1-

.rent, or _ 1 ngth of ime . jury wi 11 re 1 red t.o daliber • er 6 1 S(f) 

9 .2d i 66 (19 3); R t ~ v . ~- 737, 

736 (1 978 ) 

his verdict 

rox 

toth 

rv?" 'Iha court 

s ut ~f re 

" I c'bn ' 

berating or 

tiqh to ,:i jury II :noodi 

lua.ricad by f a ors out

rguroo t~ of 

p m .. ; t e cour+ ~ on from the jury: "If 

Hi.ff: 

· i.d 1 VR III, 39 95 t i 

t iliff asked: 11So~ , do· you ·e rre inquired?" 

know, • "s . •" 

coun 1: " f: • s fin_." 

11 us say if oy ' get · cl ." Cou : • ' t , t you sk 

2 



J. .. 

them that ques ion." ~ ,oondEmt, Ms. Highland, i d : "Ask th if y want 

Court I to th·- · .r...m to care · 1.::! (t"I l\~ y?" 

think t1,- t ' s ne . Id . a 3;4_95 

II l df t to . g 

ti01 • " v, I:iI, 95 11I f a p iX\ES a metJ: pi p.~ 0:ick · 

f t , arcl roth gui ty o deliv =>r<J r... rd ~Js of ,mo suppl 

Fi ut ~ l,; they ch d. ve.rdic . 

Th3r fore, the jury WdS pr -sw: 'i, "'nd t-1 ~:rnfor:-e , i '3 i.S''L l is requ 

' th judic 

'lb~ ~o:ru, 
pre ial record. 

ight t.o a oonplct . Cl1 

of 

ce t o 

? 

present case there i s no tion, cll1d appel lant i s rot chall -

gi ng the f · ct that the substance found was in hi µ:,ssessi on; appel lan ' 

argumen · is that th cream a:>l ored a unky substd.nce was 

and trerefare, the ssession of meth was no· proven. 
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,. 

At trial the er lab ·· e>:pert, Jason ...,tenzel testified the off- · 

\oA'lite, cream oolored chunky na eri al "contained ooth amphet.amin as well 

hetamine, and the ate of the products \'.eS Aa3erall. fb;~ver, there 

was n:> sticrony r;:ertal ·ng th anount of the netham !Stamine, th fo . , 

there is oo evid ce of p:>Ssesst on~ VR~ J1, \Clq - 200 

Further, for e se~ of a:rgument, msed on thi · court ' s ,,,,.,.,.,,.,...,. 

experi ence wi th .. cases e rret:h . is involved, a . llant argues 

that the 0 the expert said that contained th iphe and 1001thc;um:,lrie-

'Ihis tis well aware that 100% of 

dinethyl ul fone is p t because i i 

v. t , 199 Wn. App. 51 (2016) 

llant. 

t where rreth i involved, 

as a cut g 

ngton stat Pa l er· sci tist Daniel 

f.t Lambert • s an t ified that the white fnlO • th lice 

was substance *very freqiientiy- used as a' 'cutting ' gent for 

t.hyl sulfooe . f tar the 

would ve dimethyl ult • It did oot. 

l8. 01d .the ~ §9!1litted ~? 

t 

t 

The right to a f triai fundai tal libarty cur by the Sixth 

and .Fourteenth Cons tu ·oo, an:l artio 

I , § 22 of the gton constitution. -Estell e v •. Will ,, 425 u.s. 501, 

503 (1 976) Prosecutarial m:i.sconduct ·may deprive a 

tional right to a fair trial •. state-v. Da;vemx?rt, 100 Wn. 2d 757_, 762 (1 984) 

The appellant bears the btuxien of showin · that (1) the state c:nmdtted mi con-

~uct , a prejudicial t . State V • _Lindsaf, 
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~ln. App. (Nov. 7, 2012) - -
In the present case, tha l;)rOSOOUtor ' s misconduct consists of not proving 

.terial evidence in a ti11iely m:mner the defense and the ng 

charges. Further, by asking for o:mt.inuances that i-m-e not allCMed, , and pros 

cuting appellant without any evidence. State v. Emery, 174 wn. 2d 741 (2012); 

I, 33-39, VRP III, 286-305; I, 394-95; II, 142-1 48 

29. Should court apply Clmllatiw error ~? 

.e cumulative ·or doctrine oourt may reverse a defendant's 

conviction when the axnbined effect of trial errors effectively .es th 

his right t-..o a fair trial, even if each en-or 

less . state v. weber, 159 Wn~2a 252, 279 (2006) 

l«>uld be hanu-

'&\nrl-lnt- bears 

he b.lrden to show multiple errors . and that 

.ose errors affected outc:x:ne of 

Cross, 180 wn.2d 664, 690 (2014) 

In the ent case, llcmt subni" 

show t the accumulated errors affect, 

state did not requested ALL available 

accumulated prejudice fran 

e contents of this bri ef to 

right to a fair trial . '!he 

from the Washington State Patrol 

Crime L3b. Def , 

la critiCd.l 

oounsel did ch so, a1so. e ,sel f ailed to 

that, and the s , state oojected and fought agat 

court defense ' s notion to call Dr. 1. · Defense oounsel further 

failed to nove the court to sever the .ch.al.-ges. '!'he court asked her if 

thought to do so, but counsel argued that she had oot received all the disco-

very. 

F'Urthet., under the cumulative error doctrine enbodied in the Process 

n+.::oon.th Amendment, reversal of a conviction may be required 

5 



due to the cumulative effect of trial court errors. Parle v. Runnels, 505 

F. 3d 922 (9th Cir. 2007) 

30. was aR?9llant's right to a pmlic t:dal violated? 

• I , § 22 of our state 'a:msfitution·and the Sixth Amendment to the 

,vi, a cri.rni.nal ~endant ·,nth the right to a µ.iblic trial 

by an ial jury. • I , G 1 ·ovi that "Justice in 

1 

in open, ~:sJ.OJ.e 

lie an interest 

• .;1""'1.'-C V • . ~u,r:;;,. I 172 V•Jn.2d 85, 91 (2012) 

And .tefore closing courtroan; 'tne' five 'gu.{, in our art. I , 

§ 10 in B.:>ne-Club in .rements, 

must be met. 

In the it case, ·the oourt·-ardered the Bailiff to block the win-

u, · aud 1.~p:)ll(..ie11t 

ful ~w:n;: 

oot 

'ight to ?,lblic trial was • 

31 Did aJ;'!)!llant 

1d be care

• VRP II, 113 And 

nalysis, therefore, .lant' 

A claim urosecution can insulate defendant fran 

lawful oonsequeICt,S 

2006 ) 'Iha tar, prosecutorial vindictiveness 

.................. . • .~rum, 15 7 i'm. 2d 

the actioos ~of 

ri.-n~rnmi::>nt it "acts against a defendant in restx)llSe to dafen-

danl in resPOnSe to the defendant ' s prior exercise of ooostitutional or stdtu

tory rights. 0 Id. at 627 

In the present case, appeilanf wrote nurrerous letters to the prosecutor. 

VRP I , 33-36 In those letters •~ case , and 
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explained to the prosecutor that she was rot <ping to be abl e to prove the 

elements of a sexual asSdult; ~ the state anended the information, 

appellant shcMed the state tlut there was insufficient evidence for a delivery 

cnarge 00 the fact that the cont.rolled substances in questioo for the 

&livery \\eJ:e mt originally in appellant's p::>ssession, and therefore, ha 

ne,,.,c,.. relir 

ge. 

:-1s. 

tional 

fact, 

ALL Cd 

shed [X)Ssession~ · Again when the state added the voyeuri sm char

s ccurt is \\ell aware that 89% of the cases ends in a plea, 

the prosecutor IMkes a plea offer. In the present case, 

it , and m resentencing she attempted to ask for an excep,

of 20 years., VRP 03- 18-15 

, after roving the CXXlrt to ex.cl 

l"l"V"ll""Orfling appelLmt f $ presc1'iption Of 

any y fran the defen .. 

·all, the state opened the 

direct examination of er law rt. on Friday evening 

Dace."'Clber 16, 2011 , profX)SOO to dSk jury if they wanted 

or . ck nday. Ms • 

and made a a:mnent that th going to force her to 

oontinu, 

vacation, 

.ck en 

~bnday if the jury didn't reach a verdict by 6: 00 p.m. en that Friday. VRP 

III, 394-97 

32. Did t.he trial oourt ened in ~ense m::>tJ.a, 
to dismiss .tor tallur:e to . ~ ~ ~&a- Fact; case? 

.ima facie showin.g requires evi(!P_nce ·of sufficient cirC\..h11Stances 

,rting a logical and sonable infer, that the dlargoo er occur: 

Cit¥ of Bremerton v . Corbett, 106 Wn. 2a· 569·, 578 (1 986) 

In the present 

adnit video 45, 

, er the oourtniled .t i t was rot going to 

jury was "caiied i 
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and the defense a the sta rested. VRP nI, 323, and the defense asked 

the court to excuse the j to argue a notion to dismi s. '!he 

asked court dismiss the vu w:i f ~ lack of uffici evidenc 

f g wa oo for~ of arousi or a ifying sexual 

• III, 326 '11, CX>Urt had heard that th filming was done 

for ne secur ty pJrpOSe, that i ctlso ire that i t ' s wi ut 

' krow ge, :rrl t the a.>urt timony that • 

Gruver knew th t was reco ing his t. 'ttlat it also i:equires t 

i a place where she \oO.lld have · l y i vacy, 

t it 1"3 , • re' was m t ion 

of v: cy, especially gi n the fact t • Gruver knew tha t ere was 

recording all t..hroughout the apartroont. Without th State ·ng, the 

cot t III , 326 

use 

s court i s 1 

~ ermina ion ~ ther i is uff ic 

• Dodgen, 81 487, 493 (1 996) 

was ro e,.,'de?"Ce, t 

it ews to make 

jury' verdict . Stat 

, 

, 

nd e fore, the voyeUt: versed 

prima facie 

sed wi pi:ej ce, 

in s of jus ice 

t 

TO P.S 

sel ' s orr 

• 

suffered ineffective assutanoe 

a s is ce of counsel, a Ian nus 

~ 6efici -
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104 s . C . 2052 , 80 L.Ed . 2d 674 (19 84 ) ; S --------- 09 

w . 2d 222 (1 98 ) 

H r , ppoll co nds at courisel ' idi ure t (1) 

file Cr 6 .3( b ) mo i on (pro ecu"for' ' s failure o (1 ) time y 
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