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I. 

1. 

owner. 

length appellant was 

a was 

....... ,...,..... ...... used 

a timely manner. 

3. Staternents Appellant made to Sg1. are admissible 

because he was properly advised of his right to silence and 

validly waived that right. 

It would have give a 

witness instruction to the jury in this case. 

correctly the had the ability to pay 

and imposed Legal Financial Obligations in the amount of 

$1,380 including discretionary in the amount of $780. 

6. The trial court correctly sentenced Appellant based on an 

offender score of 

II. OF 

the night November 1 Sergeant Aaron 

was on patrol Othello, C'T.n. .......... ,..',.. a truck for 

on a 

1 



was Mr. 

then stepped of when 

had locked ninrlC'OiT 1 

During the stop one of the officers observed that the ignition 

of the vehicle had been punched and saw what appeared to be a 

meth pipe on the dash of the vehicle. 22. Mr. Vanhollebeke 

refused Sg1. Garza's request to search the vehicle. RP 28. The 

vehicle was registered to Bill Casteel. Dispatch was unable 

to get ahold of Mr. Casteel by phone, so Deputy Barnes drove to 

residence ascertain that had Mr. Vanhollebeke 

permission to use the vehicle and keys. 1 71! 1 

108. Mr. confirmed that had given Mr. Vanhollebeke 

permission to use the truck, provided Deputy Barnes with the keys 

to the vehicle and consented to a search of the vehicle. 1 RP 110. 

Barnes immediately returned to the scene with the 

keys and Sgt. Garza began searching the vehicle. 1 RP ! 111. 

searched glass pipe, which 

for methamphetamine, and 1 

2 

L .... v~ .... Y positive 

110. 



a 

1 

1 the length of between 

when he advised Mr. Vanhollebeke of his Miranda rights and when 

Mr. Vanhollebeke changed his mind and waived his right to silence 

as "moments later." 1 RP 76. 

The State charged Mr. Vanhollebeke with Unlawful 

Possession of a trial court denied 

Vanhollebeke's motion to suppress the 0\11,,.,01'''1,..0 obtained from the 

<-~=r::!lrr"n of the vehicle and found his C'T~IT ..... t""''''''I'''ITC' ..... NI,.,...,.It:"t" 

38-40. 

The State call Mr . ...., ............... .... owner 

the vehicle, at trial, and Mr. Vanhollebeke requested and was 

denied a missing witness instruction. 3 415-19. The State 

calculated Vanhollebeke had an score of 2 based on a 

prior assault conviction and taking a motor vehicle without 

1 

3 



in $500 

$100 DNA r-nllor-TI 3 RP 497, 144, 146. 

III. 

registered owner. 

The Fourth Amendment of the US Constitution and Article 1, 

Section 7 of the Washington State Constitution guarantee people 

the right to be free from unreasonable searches and seizures. 

Warrantless searches are per se unreasonable. State v. 

Hendrickson, 129 Wash.2d 61, 70, 917 (1996). It is the 

State's burden to sho\,v that the falls vvithin one 

of the narrowly drawn exceptions the warrant requirement. State 

V. Acrey, 148 Wash.2d 738, 746, 64 P.3d 594 (2003). 

In State v. Cantrell, the police stopped the vehicle while the 

defendant was driving it. 1 Wn.2d 183, 185, 875 P.2d 1208 

(1994). The officer asked for and received consent to search from 

the passenger, the son of registered owners, but did not get 

consent from the driver. Id. at 186. The Court held: 

voluntary a vehicle, given a 
with common authority over it, supports a search 

4 



one 

in this case. 

v. 113 1 (1989) 

(Holding, if two occupants of a building are present, both with 

authority over the premises, the police must obtain consent from 

both of them in order to lawfully search. Emphasis added.). 

In this case, consent to search the vehicle, given by 

reg istered owner of a with equal (or arguably 

superior) interest in the vehicle - is .... "M",'" .... , ...... >", ....... ,. ..... 1"'1 to allow 

a warrantless the and evidence found 

pursuant such a search was correctly admitted at trial. 

pursuant to a valid Terry stop was not unreasonable 
because the officers used due diligence to complete 
their investigation in a timely manner. 

Appellant cites State v. Williams, arguing that detained 

for over thirty minutes before was arrested was unreasonable. 

1 Wn.2d 739, 689 1065 (1984), Williams j the Court 

5 



a as if 

\J...., ...... LI.LA cause 

defendant was C'T,...nnC~rt IV' ...... "" ........ ...,.""' ILI\.J •• ~ ........ were a 

burglary in the area and saw his vehicle leaving the area with the 

lights off. Id. at 741. However, Williams is distinguishable from the 

present case 

In this case, Mr. Vanhollebeke locked himself out of 

vehicle allowed to sit in of his patrol 

car to keep warm. was not under arrest, not handcuffed, and 

Sgt. even vehicle open. Mr. 

Vanhollebeke was stopped for driving the wrong way on a one way 

locked himself out was not registered owner 

of a vehicle that had a punched ignition, and a meth pipe was 

visible in the vehicle. The reason he was detained so long was 

because was waiting for a key the vehicle. The officers 

were unable reach the registered owner by phone confirm that 

Vanhollebeke so 

a Unlike 

6 



in 

one or more 

in uln 1111::1 n1 length 

was it 

was improperly. Id. case a 

proper stop detention, Courts have held that detentions 

of as long as one hour and forty minutes are reasonable so long as 

police acted diligently to move the investigation along. (See e.g. 

United States v. Donnelly, F.3d 946 (9th cert. denied, 127 

(2007) (90+ minutes can be while waiting 

for a K9 unit.) Unites States v. White, 

and n,.,t'::"'T' 

a drug dog was reasonable where 

(8th CiL 1994) 

arrival 

acted diligently to 

obtain the dog delay was vo.'''~'I;;;'U by location of 

the nearest available dog.) 

In the case of Mr. Vanhollebeke, was stopped at 11 :23 

p.m. a solo During 30 the officer 

awaited back-up, the his identity, awaited information from 

regarding the (suspended), awaited 

7 



a 

him. He 

1 a 

the vehicle. in 

the investigation forward and the length of time that the defendant 

was detained was reasonable in light of all the circumstances. 

and validly waived that right. 

Appeiiant that did waive his right 

silence and therefore the statements he made law enforcement 

should admitted validity 

of a waiver a previously asserted right to remain silent, the court 

may as relevant (1) whether the right to off 

questioning was scrupulously honored; (2) whether the police 

engaged in further words or actions amounting to interrogation 

before obtaining a waiver; (3) whether the police engaged in tactics 

tending to coerce the suspect to change his mind; and (4) whether 

the subsequent waiver was knowing and voluntary." state v. 

108Wn 1 (1 

8 



""""1"\1"01::'1::'11"\1"'\ is n01'orrnl 

which it was made. 

is 

initiated further discussion with the officer. In re Cross, 180 

Wash.2d 664, 687, 327 P.3d 660 (2014). In Cross, the defendant 

stated he did not want to talk, but later made a statement in 

response to a comment from an officer. The Court held that the 

\1\/~I\IiI:;Jl his right 

at 688. The present case is clearly distinguishable from Cross. In 

this rights 

Mr. Vanhollebeke did not want speak officer, but 

moments later spontaneously stated the pipe was not in his 

possession. Sgt. Garza did not make any comments to him at all 

before this spontaneous statement. Sgt. Garza then asked him if he 

wanted to talk and he did, making further statements that 

were admitted at trial. 

is not a case where invoked h is rig ht to 

9 



is a case ,,"n,C;.:HLJ. 

the ...... ,..... ... ,..,...... owner the 

Mr. 

should have entitled 

Mr. Vanhollebeke to a missing witness jury instruction. In cases 

where the witness is unimportant or the testimony is cumulative, the 

missing witness instruction does apply. State v. Blair, 117 

Wn.2d 479, 489, 816 P.2d 806 (1960). "One of the prerequisites for 

a missing witness instruction is that the witness is either within the 

control the party or is "peculiarly" that party. 

State v. 160 Wash.App. 188 (2011) 

(Citing State v. Montgomery, 163 Wash.2d 577, 601,183 P.3d 

(2008)). 

In this case the court had already ruled the evidence of the 

the was admissible. testimony of Mr. "'-Ju,>;;;Il.v' ....... 

would have 

with issues 

case. 

unimportant and could potentially confuse jury 

not 

is no reason could 

10 



Appellant contends trial an erroneous 

determination that Appellant was abie to pay Legal Financial 

Obligations in the amount of $1380. When imposing discretionary 

Legal Financial Obligations, the trial judge must make an inquiry on 

the record on the defendant's ability to pay. State v. Blazina, 182 

Wash.2d 839, 680 (2015) and State v. Mathers, 

6 2865576, _ (2016 court must 

consider the current ability to pay, any 

restitution imposed, and the defendant's other debts. Blazina at 

839. 

In this case, the inquired whether Mr. Vanhollebeke 

could pay the legal financial obligations and being asked 

directly what he was earning when was working, Mr. 

simply did answer. '"111'"'1 ... "".'1-'1-,.. ... 1'"'1 that he did 

a Ir'\r\,. ...... '" this , ......... ,1"\1"" was able 

11 



a 

imposition of $780 

is 

work 

work before the incident occurred" are not "rosy 

assumptions" as the appellant argues, but rather reasonable 

conclusions to make. Therefore, the Court should uphold the 

imposition of the including the $780 discretionary 

Appellant argues the State failed 

score used statute 

regarding sentencing Slales 

In determining any sentence other than a sentence above 
standard range, the trial court may rely on no more 

information than is admitted by the plea agreement, or 
admitted, acknowledged or proved in a trial or at the time of 
sentencing, or proven pursuant to RCW 9.94A.537. 
Acknowledgment includes not objecting to information stated 
in the presentence reports and not objecting to criminal 
history presented at the time of sentencing. Where the 
defendant disputes material facts, the court must either not 
consider the fact or grant an evidentiary on the point. 

facts shall deemed hearing 
as 

12 



washed 

prior ,....r..r·HII' ... TII"'\,n did not wash IJ'-" ... (;AII..A.:1 ..... the failed 

remain crime in the community for the 1 0 years required for 

Class B felonies. When the State asserted that the Appellant had a 

number of criminal convictions in the past 10 years, ensuring that 

the assault conviction from 2003 did not wash, the Appellant made 

no objection to this information 

violent felonies do not wash 

it 

however, 

acknowledging those 

offered the 

alternative reason of the defendant failing to remain crime free in 

the community 10 years. 

offender score was correctly calculated and should be 

IV. CONCLUSION 

reasons forth State this 
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