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No. 

F"", .. -r'i ..... i .. June 10, 1997. 

on 
where 

gone for care rape and also 
nurse and medical director. Defenda,uts llloved for 

lUdlglllellit" and the 270111 District Court Harris 
motion., and plalnItlll 

held that: 
fact issues summary JU~jglnell1t 
'u'-">jJU~U had violated Ellilergeilcy 
Active Labor Act 
but not VU11~1!en nl',rlfpc'1;p,1 

as would rise to Section ] 983 action: €Iud 
conduct of nurse, who bad initial SCI'eelUn,g, 
did not support claim for intentional infliction of 
emotional distress. 

Affinned in pa11, reversed in and remanded. 

Labor Act 
1vledical Treatment and Active 

on 
Inedical 

el,nergency loom. and 
may not transfer out of £,>"' •• ,1-" . ...,' .... 

medical conditi011s have 
Social 



To cmlle 
l\.fedical 

reason 

matelial 
staudard. 

of 

of 
Active Labor Act 

that he 

him 

frorn its 
constittltes 
a violation 

l\1edical Transfer and Active Labor Act 
as 

suunuary lu(iglneJllt 
lluder EUlergel1cy 

and Active Labor Act 
Act 

whether 
fl:om 

victims m 

Genuine issue of matelial fact as whether 
victim had suffered as 

nmteriaI 

SUlP.mary JUligl:ne!llt in action 
under .tlllergellcy 

and Active; Labor Act 
Medical Treatment 

Social 

out tort 



Guarantees of under Federal 
Constitution are limited to those that are 
fundamental or in concept of ordered 

One type of interest 
Federal Constitutio11 is to 
\vruch protects individual's interest in av()utm2: 
disclosure of infonnation: 
interest focuses on govenuuent 
intrusive or invasive. 

rape victim's under 
Federal Constitution to with respect to 
medical records was not actions of 

initial 
before away victim where 

victim was not admitted and no examination 
so that no medical records were 

created. 

disclosure medical 

Conduct of nurse at 
1 )-vear··olCl 

victim had been 
'violate victim's 

and 

interest 
a person. 

Person does not have COllstl.tutiLonau~ Dr(~tec:ted 
interest in facts of crime committed 

that person. 
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Before 

Plaintiff has burden to 
for intentional infliction of 

U!"U\.,,:\3. and may recover where 
character and 

all 

Conduct of nurse at. UV'~iJ.H(" eUlerg.ency room to 
which rape vict.im bad gone for 

LEV;"IJUU.. did 

or 
victim and her motile!' in room 
ratber than room did not rise to level of 

conduct necessary to 
allow recovery for intentional infliction of 
emotional distress. 

for Al.Jl0ellant. 

Houston. for 

OPINION 

Justice. 

part, and reverse in part. 

This suit was 
fiiend of her millor dallgbter. 
relevant that on June 
2:00 p.Ill .. the minor was a 
*239 The next the minor's mother and nel[glllbOI 
the minor to the TO.mbaU HCJsv:ital 1i-:""'_,"""""i">'U R.oom for 

that defendant 

minor to determine the 
refhsed to prepare a kif' on tbe nlinor: 
the minor and her mother \\'i,tl1 '·A·""I~ •• , 

lllcilgtlUty":, and caused inforumtioll about the rape of 
the minor to be bmadcast odler patrons the 
emerg.ency mom minor in the 

room. 

defendant nurse asserted 
causes of action based on: intentional infliction of 
emotional distress for the she conducted the 
interview of the minor rape victim: in the 
room of the and invasion of the: minor's 
to l111der 

defendant Tomball Regional HO'~1Jltal. platwtitis 
asserted causes of action based on: 

dd due 
refhsal of the em.ergency room 10 
medical exam. or smlbilizin,g 
minor; and violation of 

emergency room customs. and 
pralctlices that are indifferent to tbe, IUVIW1LllI\U;; 

sexual assault victim· s 
disclosure 

for the emergency room, Dr. 
"deliberate indifference· to rape 
and authorized the imilJle:mel[lta1iion 



Health proxlUllateJly 
facts. 

Defendt1uts mmred for 
eacb cause of 

In. a 
ened 

asserted cause of action., 

lJelDcu1meltlt of 
lIDl"easonalble dlS<:losure of 

the trial comi 

The standa:rd for review of a <Ol1"nn"l""'u Jllld~;men.t 

for !':Ii defendant wbether tbe summary ]udl~m,ent. 
estabHshes. as a Uk11ter of t.hat there is no 
issue of J:naterial fact to one or more of tbe essential 
elements of the pt3imtl!1' 

The luovant has the burden to show Olaf there is no 
geElUlIle issue of material fact. and that it is entitled to 

matter of law, 

Evidence favorable to tile non-movant \vill be taken as 
fme in \,rhether there is a l'naterial fact 
issue that 

pr{)(luce:s sufficient evidence to 
SUlml1ary JU(igIltleltt, the must set forth 

sufficient evidence to rise to €I: fact issue to *240 

surnmary JU(j~nel1t cannot be affirmed on any 
the Illotion for summary 

f.!1'OUll(lS relied on 

Tbe lmcontrove11ed summary lua~mient 
that on June 16, 1992. the minor ... I'>' .... ht-t-

Tomball 

RaOu!f tban take the m.inor to a room. Ruckman 
conducted the entire in the emergency 
room of the the Ruckman "'"'as 
informed that the minor had been aud that she was 
in severe RucktTh1n did not the minor's vital 

nor did she ask for any medical nor was 
Dl1vs~.caI examination done wbatsoever. Ruckman 

ask the minor's rape, and 
asked if the :urinor had bathed. tllat the minor 
had bamed, Ruckman stated that there was the 
has,VItall could do for the and told the minor and 
her 1110ther go to their doctor. No other 
instnlctions were Rucktnall. The mother 
re:JJ,ea1:edily alsked for an examination of her to 
deterunne whether her \\'a5 all Ruckman 
insisted that there was the could do for 
the minor, The minor and her motber left. On their way 

Sl01DD€~a at their doctor's which 
was closed. The next mon:rulg 
went back to tbeir doctor's office and were 
notified h'lat the doctor was in surgery could not 
conduct aI fuU exa.mination, However. the luu'se did a 

examination and the minor with 
rape crisis infonnation. She also instructed them to go to 
Ben. T aub which and a full 
examination .. m(:ll~:ling a rape 

\~lben Nurse Rucklnan interviewed the minor and her 
mother in the room.. 10 to 15 
in the room and overheard the entire dlS1CUSSlOJll, 

ac(:orlaml~, to the luother's affidavit One person present 
'W"'as Cbris a person who knew the 

and Moore told others about the rape. Two 
the minor told another child that the child 

ktlew about the rape from Moore's disclosures. The 
:mother also stated the minor was 
devastated" the and had to 
leave TombaU and move their residence because the 

continue in the same 
the same schools when 



dd 

'violated 
minor. 1\1ore 

Tomball 
TombaU 

manual for assaulted 
Uiillltan::s, and did not conduct an examination of tbe minor 
to detennine whether an emergency medical condition 
existed, Tomball failed to screen and 
treat the minor pmsuant to the ofE1\;IT ALA. 

as its first for summary 
lUclgI]lleftt. that it conducted the ~Crif':enUU! of the minor 
as it would conduct the other who 
came into the emergency room in a similar 
situation. and all *241 that 
EMTALA. 

EMT ALA Ulmoses 

of EMT ALA re(!um~s 
medicare nr<"llllder UV';'IJU'LU 

accept any individual who comes to 
rlo~, ...... k ...... " ... t and an examination or treatment 
medical condition. The :must conduct an 
aPI)fOj)naJe medical tbe of the 

delDa1'tment to detennine whether or 

Tomball 
medical 

offered as 
cases of 

as it deals 'J,rith 
sexual 

of Tomball 
and 

assaulted victims. The stated purpose of the manual is: 

to for the medical delfeCl'wn 
and emotional support of a person 
who has been tbe victim of a sexual 
assault to include of 
hnmediate 

and emergency 
medical treatment and l'efen-a.l 
services. 

The manual detailed 
nr()ce:dn:res to be conducted the UV~)VU,CU. 
victim' s arrival. In her answers to nurse 
Ruciml;:'Ul admitted that she did not foHow any of the 
detailed pro!ce(lUn~s. 

Plaintiff~ offered evidence to raise an issue 
fact whether the minor's was in 
"violation ofE11TALA. *242 the evidence in the 

most favorable to and an 
inferences in favor the record shows that. the 
minor that her mother took her t.o Tomball 
HO,SPlttal \¥ithln 23 hours after the rape and a..11 
exannllation to detennine if the minor 

infonned that the m.inor was "OJ!eeculllg 
bottom"! and ill severe "someone 

upon that the minor 
rape, Ruckman refused the minor 



emergency 
victim of a su:spe'ctf!G 

emergency screellnn2 Dro(;ed.un~s 
Tomball 1-ir;'rJ.~,.t",T 

on its fust 

Tomball second for summary 
was that re~[ar(Ue~;s of whether a 

violation occ:lm~ed. p!amtiffs dal1laliZ:ed fi'0111 any 
violation it still entitled to 

SUllullary lUI:1gJueJllt 
without nrerit 

a matte:r of la\\'. TIns argument is 

SPi:~cl1jC-alnV states: 
individual '\1\1110 suffers 

perso,naJ hann as direct result of a 
violation of 

re(IIUllenJtent of this section may, 
III a civil action the 
partu:ipatjng hosmt.iJ. obtain those 

for 
under O.le law of the State in 

which the and 
such is 

The t)la:i.ntijtls for reasonable 
medical expenses treatment lost 
wages; mental and and 
re-asonable the mother and the lrunol' 
testified the the urinol' was and 
the humiliation the minor felt in response to Ruckman's 
AUAIJ".L'"U belief that the minor \\'a8 not 
the mother states in her affidavit 
interview conducted .in Ole emefgency room 
rather than in a ro01l1,. individuals overheard the 

1Ailich led the minor's fiiends and nellllltlors 
out about the incident TIns humiliation forced the 

urinor and her Tomball. 

Krause, the peer counselor and group 
facilitator for sexual at tbe Houston Area 
Women's where the nlioor been ... "",.,"".n ..... ,.,. 

cou:m~eljllg. stated in her affidavit tbat statements made 
the context of au admittance at a m a 

We conclude the evidence 
rel2:ardltnl2 whetber tJIEiintiffs sutten!d 

of 

we bold 
SUlllllllUY in favor 
causes of action based on 

Article 

With 
defendants 
asserted as 

have no 

infonllation to 

claim. 

H<H;plta] on the 

Plaintiffs asserted that defendants viola.ted the minor's 
under . Plaintiffs claim a 

re,!a:ridlDlL!: the minor's medical records, her 
and her condition as a victim of sexual assault 

They assert the minor's to violated 
the fact that tbe mlllOf' s conducted in tbe 

area ralller tfum a room.. 
conve,rsations with Ruckman to be 
.in the area. 

to 
Amendments to the u.s. Constitution. 



III the present case, the minor not admitted into 
the and a medical exam was not conducted. 

the lrunor's Ruckman had pen and 
paper in. band but did not make any notes: thus, no 
Inedical records were created. the minor's 

with to her medical records was not 
violated. 

Plaii.tltif:fs contend that the Texas Rules of Civil 
Evidence con1.3in a that 
protects fwm disclosure medical records and confidential 
co:mmwrications bet\\'een a and a See 

tIns is but a rule 
on whether the nnnor has 

the U.S. Constitution. 

is that the 

room., it became 
was a rape victim. Plaintiffs claim to their 

a result of the disclosure. Howevec 

*244 Vie conclude the swrunalY Judgm.ent 
favor of all tl:tree defendants on p!amtllfts 

Intentionallntlidion of Emotional Distress 

Plaintiffs 

infliction 
her Oet)osmon 
and told tbenl, do not like to deal with rape victim.s. 
She also testified about Ru.ckman' s remarks 
the minor could have lost bel' 'l71t·n11·~thl 

a bike or a borse. rather than 
ralle. The evidence sho\\'"ed Ruckman interviewed 

the rOOlll, rather than 
room. Plaintiffs argue that Ruckman '5 nelli1V10r 
:from health-care in the context of an 
amnittance interview with assaulted 
rises to the level intentional infliction of emotional 
distress. 

Ruckman's for smrumuy was that her 
conduct did not constitute intentional infliction of 
emotional dif>1ress as a matter of law. 

In Texas, a has an difficult 
burden to recover WIder this cause of action. In 

supreme court 
RESTATE:MENT 
aC(:or!dn]t~ to wInch recovery is to be had for outrageous 
conduct where the conduct has been so oUltraJ~e(ms 
in dlal'acter and so extreme in as to go 

bounds of to be 
atriocl0US. and intolerable in a civilized 

We believe tbat the com1 has said what 
means, and Rucknmll' s conduct does not meet the 
Restatement standard as a matter of law. 

tle:gmmlJlg Virrith the supreme COl1l1 has Wel2:tled. 
conduct uncleI the intentional infliction of emotional 
distress standard. In the comi held that tbe 
wife's that the hU.!iband and 

attl::mpted to engage her in 'deviate sexual acts' 
r~t·pOI"t'1 of conduct for which 

could attach. 

a.ction. 

the court left the COl1l1 of 
h"I'uhf"", for intentional infliction of 

re.le~ctulg the ne~;l1gent 

involved conduct a of continued 
hara.ssment that was SPt~CUICallY addressed to dle plamnI1 

ber to defendant. See 

In 



*245 The mother filed suit on her 0\\,11 behalf and as next 
friend of the the case\vorker, and tonI 

for intentional intliction of emotional 
lH::'llll;:::'::'. among otller claims. The court beld there 
"no evidence of intentional infliction of emotional 

tbat the evidence showed activities that 
\\d:rich is often canied out 

[IS) In the present case, plamtltls to the TAtilin:litliliO 

O'Iltra:ll!e()Us conduct on the acts as some evidence 
of Ruckman: 

Footnotes 

This Act is also known as the "Patient 

interviewed . .., .... +.~ ..... morn rather tban in a 

supreme cOUl1. 

Ruckman's conduct was an isolated contact \\;Ih 
plaintilff<:l. The actions took while she bel' 

it She was mde. ms,ensitive. 
UU!:::al'll1U!. But her conduct did not rise to the level of 

intentional infliction of emotional distress under 
nre:va:ilin:2 standards. 

we conclude the sUlumary for 
Ruckman was proper on the intentional infliction 
emotional distress cause of action. 

We affinu the sumInary JU(l~nellt 
we atrmn the 

affmu the SlilUmarj in favor 
tlc.spmu on the cause of action based. on 

We reverse the SUlumar,Y JU(:1grlleJllt 
favor of Tomball on the cause of action based 

961 S.W.2d 236 

and we ret nand that 
j"udgment to the trial court for furtber 

Plaintiffs also sued the man who and the owner and the tenant of the home where rape occurred. 
These and the causes are not involved in this 

Plaintiffs' that the Texas Del:>artment ;'UI,JUl;;:;,t:::» that all sexual assault victims be corisjC!lerE~d 
medical Cil"l"lcr/"lcr.,..it::tet and that medical facilHiE~S offices for interviews with sexual assault 

Tex. Collection c ...... + ........... ,J 

It is uncontested EMTALA 



The detaifed proceclurE~S include the 1'I"\UI"\"JII'\,," 

1. Place in treatment room # C as much as, pOlssit:lle. 
Offer If at all P01sslt)le, arrange for one person to be 

exam. 
3. Obtain vital of allE~railes and other information necessary to rnrnnlo=<to=< ER chart 

r:rn"lflij~nnll"'Ji evidence about whether nurse Ruckman was told aboot the DfeeCilng. 
most favorable to ofaintiffs. 

person under color of any statute, ordinance, reglulfltioln, 
SU[)je«:ts, or causes to be any citizen of the United 

de~)nvatl()n of or immunities secured 
or other proper prCtceeCilna 

1 

must 

entire 

the evidence 
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1\,Iarch 6, 2006. 

disnussed action and denied plalintJiifs 
second amended Plaintiffs apt:>eaJtoo. 

.tUl~ldilDgS: TIle At:,peUalte Comi. uu.tUU.U, 1.. held that: 

dismissal 
arcted a disnussal of their 
not served and a 
claims and aU defendants: 

and child did not ade;qU:lteJlV the 

brea.eh eleluents of a nej;!1ll'!.em:e cause of action 

child failed to 
fraudulent concealment of its 

on to toll statute of 
limitations on claims 

anow a second amended which 
made additional of fi'audulent concealment 
and agency not an abuse of 

cmId failed to establish nexus between 
fraudulent and child's 

Dl1'fSlCHm liable 
fraudulent 

section 

size 

evidence. 

Affinned. 

Circuit cmui's dismissal of reS·OOIlde.21.t st:lpel.ior 
claim of and her son 

served defendant that 
for dismissaL acted as a disnussal of 

nl"nlS:1C'UUI<;; who were not served. as 
.uv~)vnOl and constituted a 
"unified tortfeasor" for pU11Joses of malpractIce 

COIlstituted a 
claims and aU 

order of 

Motions to dismiss PUll'SnClnt to section of Code 
of Civil Procedure defects aptierulllg 
on face of attack the 
of the to defects which 

cOmplalltlt S.H.A. 



845 N.E.2d 

\\1flile a motion to dismiss .... n.i'·""".'!:!!""'t 

Code of Civil Procedure 
tnV'oilmtllrv dismissal of claim. based on ce1t,ain 
defects 01' defenses attacks the 
of the it does 
affmnative matter that avoids tbe 
or defeats the claim, S,H.A, 

The stanlte of limitation.".) an 
affinuative defense to motions 
to dismiss pursuant to section of Code of Civil 
Procedure for dismissal of 
claim based on certain defects or defenses: 

where it appears from the face of fl1e 
cOluplall1t that the starute of limitations has nm. 
such a defense can also be raised iu motion to 
dismiss under defects 

Mere silence of the defendant and the mere 
failure on the p,u1 of the to leam of a 
cause of action do not amount to fhuldulent 
concealment that would toll statute of 
limitations. S,H.A. 

Fraudulent ,,'m,c,b form tbe 
basis of the cause of action do not constitute 
ihmdulent concealment under statute UO'ilerlllillU 

of statute of limitations fbI' fraudulent 
concealment of cause absent 
S!lOWl1JlU that tbe tended to 
conceal the cause of action. S.H.A. 

The elements 
breach of 



845 N.E.2d 300 lII.Dee. 903 

The concealment of a cause action 
someone other HHm the defendant may toll 

the limitations the person 
trall1dlllerlUy CO]lce~.llng the cause of action is in 

of the defendant. S.H.A. 

on 
one-bour of surgery after first ",h«.o.'u't1,,... 

feta.! Ul:!l'U ~:l';). there was no allle!lBltlon nh'u,e:1(,'llln 

that he was 
had 

consent to cause other 
nh'''~tt'ljn~(: to pe:rlonn sllrgery in manner. 

Patient and her child failed 
ratification of 

of its agent Oll pa11 as was reCiUlli'ed 
to of limitations on 

the agent 

The effect fraudulent. conceahnent 
eqluta.ble in nature.. ctJe statutes of limitations:. 

Patient and her chlld forfeited their to 
that doctrine of 

D:rC~Vl(le:(f it. reason fi'om 
concealmetlt 

statute of limitations to reverse 
the 

tmllehJ!:l1ess" where and chlld did not assert 
claim in the court below and did not reS1D01JlG 



\Vbether to grant a motion to anrend p.U~adlmJlS 
rests within the discretion of the trial and 

rP'tri""1.'lT''t1',n. court will not revel'se trial coul1's 
decision absent an abuse of that discretion .. 

The relevant factol's to be considered int 
det:enJnlllm~ whetheI the circuit court abused its 
discl'etion on whether ~rant motion to 
amend are: whether the pr01pO!5ed 

amendment would cure the defective pleadinl!: 
whether other would sustain 

prt;~juclice or suron~se 

amendment 

identified. 

a from 
~c",·",.·t." .... the statute of linntati011S the basis of 
the fi:audulent concealment of an agent. S.H.A. 

to allow a second amended cOllnpJalltl'l1 
and child winch made additional 

of fraudulent concealment and 
uV';'I-'U·t4J. was not an abuse of trial 

where 
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an afTmnative is 
u.v, .... , .. u 1 re(lUllred to state drum for fhmdulent 

mere concealment may 
amount to a Iuisre]preser:nalion wben it don~ 
with an intent to deceive under drcum~1ances 
cre~ht"p an and a to and 
the concealed information such that the other 
party wollid have acted had he been 
aware of it 

The statutes of liunt.ations and repose 
any action 
out of 

or 
for 

for an action for fraud 
saIne as those for nejgltjgeItce. 

6 

Absent of "Jt"-"'IJH4:U 

\:vas aware of the and duM failed 
fraudulent concealment to toll 

fraud S.H.A. 
13-215. 

Patient and child failed to e,stablish nexus 
between fi .. audulent 

as was 

caused fhmdulent 
1l11,sl'c:;:pr1ese:ntctti(m that the caesarian section was 
necessitated the size of tile 
when in fact it was indicated 
fetai distress. 

the 11 

cause of action for fraud must be pec;:u,rU3I'V in 
namre. 
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To state a claim for intentional infliction of 
emotional a must 
the defendant's conduct was extreme and 

the defendant either intended to 
itilliet se\rere eIuotional distress or knew that 
there was that his conduct 
would dO' 
<>i"1C .. ",P,ih, caused severe emotiO'nal distress. 

nll'VSl'Clan a1ttel111)teC1 to conceal 
sustained 

that dIe caesarean sectiO'n was 
the size of the head was 

insufficient to state a cause of action for 
intentional infliction O'f emotional it 
wOldd have been to that 
ntn,!'1::lIr'lI~n alsO' intended for his false statement to 

and child's emotiO'nal "U'~"""''''''' 
aw~ge,C11Y intended that 

child never discover the of his statement 

De<i:Imin~ to and child to amend 

7 

found insufficient to 
nej~llg:ell(:e or ihmdulent concealment 

Patient and child's second amended 
COlltlj)IMlint fruled to state a claim for ne~Ulg,elu 

medical suit and that document was 
in the record and had not been 

LIt"".;;,.....,,,,,,, ... or plrVS1lcmn. 

To state clann for a 
that but for the spOlllatlO!1 

would have 
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**796 

evidence. 

the 
a dainl tor intentional 

SO()l1C1it1Crll must relate to the to an 

. t101SH;;lll, Holstein Law '-'.t1'~"'''-'''. 

Schade & Gloo1. LLP. 
Advocate Sout11 SublLti.1a1l 

Miller p.e .. for 
'-AI~)lU.l'U. M.D. 

delivered the of the comi: 

* 448 ***907 Michael and moth.er. 1\.1:adeline 
Clement the dismissal of their amended 

defendants Advocate South Suburban 
and Del 

for 
of 1vfichael 

8 

I. BACKGROUND 

On 2003. l)Iallntif'fs 
recovery for brain 
his rI""·!"tr,,,.·u 

and for other daJlllal2;eS 
emotional Ui;'!>llH;:;:',;'!>. 

loss of normal life and "other of a and 
* 449 nature." Plaintiffs' cOf.npliflint 

defendants Advocate Drs. 
~1Il[lp5,On, and and the estates of the deceased 
Drs. Hiatt and Chavez. Count I of the cOJmplal11lt clnar:lO!ed 
direct Advocate vilhile COll11ts 
II and III Advocate ,"ith vicarious 
n!:lI''\1u'nl for the of the other defendants on the 
theories of and apparent agency. 
Count IV was a direct of Dr. 
Hiatt Count V that the statutes of limitation 
repose that would be to the 
counts were tolled in tlus case because tbe defendants 

concealed l'v1ichael's not 
mt'OrlllUllg l\ladeIine of the circumstances his 

butb . 

Defendants Del and 
McMamI each moved for dismissal pl.!lrsnant 
to sections 2-615 and 2-619 of the Code of Civil 
Procedme, 2-619 TIle 
estates of Drs. Hiatt and Chavez were not no 
appearances where made on their aud were 
not ulduded in any of the other defendants' 
motions to dismiss. On December 23. 2003, the circuit 
court Advocate and Dr. Del Castillo's 
section 2-615 motions to disnuss and struck IJJalintifi's 
COlluplaunt with leave to amend. The comt dedi ned to rule 
on these defendants' section 2-619 motions and the court 
did not address either of Dr. McMann's and Dr. 

combined motions 
Advocate and Dr. Dei Castillo's section 

the court noted that the 
insufficient to support fi:audulent concealment because no 

were made that the defendants acted in 
attullClatlve manner to conceal the ci:rcl11ustances 
l\tIichael's birth. 
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of ne2112e:nce 

The l)lallUtH1S 

to labor 
for her pregnancy with weeks 

past her due date aud was adnutted upon the authorization 
of her Dr. Richard he was not 

at the time of her a dnussion. *450 the 
f"Vf-n1fH)' of 1 and into the of 

cOlJl~rnctiom at five-rninut.e 

lO\1ler 
pressure in the abdom~l zmd 
was called several times 
<"lllla'l,lailable. 

In tbe monJ:Ulg of 

She also 

meconium stains and amniotic fluid and her cervix was 
dilated to three centimeters. fetal monitor 
was on hel: 
9:50 a.m., while the m'1'ival of ller 

doctor for the first 
time since 
Castillo arrived after summoned staff 
for consultation. Dr. Dei Castillo observed "fetal 

called a "code and ordered an emer2em:y 
He had Madeline a consent form 

for tbe surgery but did not tell her that he had observed 
fetal distress. he said: '''a c-section is necessary 

Michael 

records indicated 
surgery. he 

head is too for your birth canal. 
force na.tural or 

at 
1982. He had 

In the recovery room after the .f~p·lii'lm:>~"'I:T ],vltJtdeJli:ne 
nurse na.med Karen. 1I,!f(1ldelime 

9 

Later that another nurse. named 
attended to 1\1adelille, 1\;Iadeline asked Gertrude wbether 
Dr, Hiatt ,,'hether he bad 

reSlJO]ule:d that Dr. Hiatt 
pel:101:me:d the 

*451 The next on Dr. Hiatt visited 
Madeline in her room at tbe bOl;vitaJ for the first time. He 
stated that the He 
fm1her stated: 

Ou 

would have been able to have told 
you earlier about bO\J\t yo:ur 

head had this past 
of weeks that we were 

best off to do C-section. I could 
have avoided all of that last nunute 

around you bad to go 
The reason I did fue 
was to be safe. There 

nUlY have been to' the 
becall"!le of how head had 
grown. 
time. P~1·""",rth;"rI"" 

your labO'r and .-l;""],,,,,,,,n7 

was bO'm \~tithou.t any SV11ID'tOJ111S 

any 

Madeline visited in her nm~pna! 
Dr. Chavez. He introduced himself as one of the 
who had assisted in her Dr. 

"Dr. Hiatt did a very We 
have auy urr.bb::ms 

A""liu""" .. , Your 
He had 

very 
nnJblemls, We 



Ivfadeline in 
asked Dr. Ivk1\·fann whether she 

received IvfichaeI's birth records. Dr. Mdvlarm stated that 
***910 **799 didn't 

in detail but D.-om what I sa\v, labor and 
and M.:ichael's bil1h went fine. chart didn't 
pr()~bJe;ms. He 

In tbe SUlllllUeI 

Jviadelille, 
of 

Ivtadeline visited Advocate and 
set of Michael's bitth records. On her 

retull1 to Texas in of 2002, Iv1adeHne 
reviewed those records and "leamed for the very first tim.e 
that !\1ichae1 had suffered from fetal distress due to loss of 
oxygell to birth which necessitated the emergency 
C-section and that Micbael \vas not when bom 
and had to be resuscitated." 

defendants Advocate Dr. Del 
"'-*:',:::>UiJUV, and Dr. McMann each tiled motions to dismiss 

frrst. amended pursuant to sections 
2-615 and 2-619. As the estates of Drs. Hiatt and 
Chavez remained unserved and no appearances were 
Inade on their behalf. On tiled 
*452 consolidated reslJOuse to the defendants' motions to 
dismiss, Attached to response were numerous 
exhibits affidavits of Madeline and her attOllley, 
sevel'al of Michael's and 
pnJtocoJls, None of these doctnllel1ts had been 
pan of the As an alternative to their response 
re{lUe~sti:rhl'! that defendants' motions be 

reQlue5,ted leave to me a second amended C01LIlPjlault. 
the circuit cOUl1 heard oral arg~unlents 

on the defendants' and 011 6, the 
court issued its memorandum and order in which 
it 

Del Castillo, 
:Motions to 

Disnnss are as the amended is 
barred tbe statute oflimitations. 

Plaintiffs' Motion for Leave to Amend their 
the cOUl1 that an 

cure th.e statute of 

tiled a motion tor 

and included additional exhibits that not nre:vlc)U,I['I./ 

On 2004, the court 
arguments on the motion and issued an order in which it 
denied motion fnr reconsideration 

flle second amended c01upl!aiIltt 

II, ANALYSIS 

On raise two issues: 'whether the 
circuit ceUil1 en'oo in that their claims \vere 
balTed the statute of limitations and not 
**SOO to the :fi'audulent concealment 
whethel' the circuit court abused its discretion in rfO~"H""'" 
their request to file a second amended to make 
additional based on discovered medical 
records. In contend that 
SPt~CJ!]C affilllliative instances of ftaudulent concet1:1ment 
on the Pal:t of the defendants which the 

of the statutes of limitatiens and repose, 
Plaintiffs *453 fiuther contend with to the second 
issue that their second amended 
contained additional and exhibits not 
m:t~1{)usllv available which rnade the circuit courfs denial 
of their an abuse of discretion. As t.o the first 
issue, Advocate ceunters that ally fi'audulent 
conceah1lient its calmor be attributed 
to it for pmposes ef tbe statute of limitations. Dr. 
Del Castille alsO' cent ends tlmt have failed to' 

fi-aud-ulent. conceahuent attributable to 
Jilin. As to' tbe second botll defendants contend that 
tile second amended fails 
to the defects in the flrst amended COIllPllaiI1Lt. 
tberefi[)re. the circuit court's refusal to anew the second 
amendment was proper. 

A. Jurisdiction 
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Plaintiff~ , .omitted .one .of tbe 
v.u"" .. ,uu ... ,J named Elda H. Sunns;.on. 

uV;'I-'A«U and f.our d.oct.ors defendants. Defendants 
.t1.oSPlUU. Dr. Del Castill.o. and Dr. .r",1<:I\tl.lUlll 

filed moti.ons t.o dismiss plamtllUS 
.of ,,,rhich were the circuit C.ourt in 

.order. Plaintiffs have 
t.o Dr. l\1cMallll~ 

bef.ore us, The rernmllll'lg defendants.. t.he estates 
Hiatt and were named in b.oth the VJ;lt:llU.ll.(U 

amended weU as 
sec.ond amended cOlmplallLlt): however. plahlnt.dts 
served these defendants .or ·v.o]unl:mily 
fi'01U the suit the circuit cour1 neVel' eXJ>llc:IUy 
dismissed daims Drs. Hiatt and Chavez 
.or addressed whether remain.ed defendants. 

"If muJnple 

express wTitten no reason for 
t1pll",·U'tflCJ either enf.orcernellt 01' .or bofh. In 
the absence .of sucll a any that 
adjudlcatles fewer than all the daims .or the and 
liabilities of fewer than aU the is n.ot enf.orceable 
or and to revisions <I< 454 at any 
time before tlle aU the 

155 

The purp.ose .of is 
in the absence reas.on. and to rem.ove the 

nn.,.."" .. -t,;:;t·n'hJ which exists when a fmal is entel'ed 
less than aU matters in the controversy .. 

***912 **801 

dear that the circuit c.ourt did n.ot. make such all 
'C~'"'"~~~c'" in ordas 

pla.mtiLfIs c.ontend that since Drs. Hiatt and 
Chavez were never the circuit courl never had in 
personmn over them. would 
contend that th.ose Imserved defendants did not constitute 

as cOlltellnplLatt~d 
and the circuit C.oUll' s dismissal ,\'1.th to Advocate 
Hospi.l:aJ mId Drs, Del Castillo and J\,fcl\1ann a 

because the circuit c.oull 

t.o 
lUl'lSCllCtl.on, tile nne as e).'t):res:sed 

that defendants c.onstitute 
reQl.lireJ:nents of 

in certain 
motion to dismiss while other defendants nauled in {b,e 
COl:npla1:nt where never served, .or .othernise 
re}J,re~)entea before the coml. H.owever, the 
CUstUl:gmsne:a its facts from th.ose of Zak: 

"In the instant case, the of Randall I<"lunrUlO 

one of the defendants that \\'a.S se1ved aud 

a master based on the 
his servant and no ma.ep(~ndel1t 
behalf of the master, his 

llpOll the 
eInDIOVel:~S, the f.our 

as to the acts 
the f.oUl' unserved 

fouuded upon the doctrine of 
In this it has been 

.of the master and servant for the 
servant is deemed that .of one tortfeasor 
c.ons.olidated .or unified 

The COUlt fiuther 
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eitller the luaster 01' 

of I'm action pre~(Hc:ate~a upon the 
lle~~ng:e:m;e of the servant bars a suit 
the other for the Salue dailu of ne:!U1J~eIlce where 

the agency is not in qUI~stl.on'n) 

here that Advocate 
nl"i>fl.>1'''I'I'u served defendant tllat suc:ce!:;sfilily 

dls1illlssal) is for the of 
the doctrine of reSpOJlaeal Sl.lpelrlOr, 

does not any 
Dr. Hiatt or Dr. Cbavez that is not also 

attributed to Advocate 
<:;W)Pl'10r Advocate tl{)'~1):mllJl. 
status of these doctors 
have 

bere. and the circuit comi' s 
plailltitfs~ claim Advocate tlOSPUlU 

Drs. Hiatt 

aelten<lalUS. and we have 

*456 B. Fraudulent Concealment 

We next address pltllmtll1s 

repose 
defendants' fraudulent 

concealment of tbe call.se of action, As the 
defendants each motions to dismiss under 
sections 2-615 to di'SlIllSS to 
sect jon 2-615 attack dIe of the cornpllunt 

defects \¥bkb appeal' on tbe face of the 

As the circuit (omi did not delineate 
whether it \\'as defendants' motions on the basis 
of section 2-615 or section 2-619. The c01111, 111'\'~lTP.1lTP.1" 

did state "tbe amended is ban'ed the statute 
of liIIlitations." The statute of limitations is an 
affUlllative; defense to motions to dismiss 
pursuant to section 2-619: \\,'here it appears 
from the face of tbe that the statute of 
limitations bas nm. sucb defense cau also be raised in a 
section 2-615 mOotion to dismiss. See ***914 **803 

repose 
fi·audulent concealment overcome those 

if the circuit cmll1 \\'3S COITect in 
fraudulent concealment not 
dismissal would have been on the basis of 
timeliness under eitber section 2-615 or sectio1l2-619. In 
either case, ,\ve fe'view both motions de 1101'0. 

The statutes of limitation and repose ap1}uc:aOle to actions 
and nu~)plllalS 

nf'(~,\-'1.{lea in Section 13-215 of tIus 
01' death 

Of licensed l.mder the 
whether based upon tort, or breach of 

out of care shall 
yea.rs after the date on wIuch 

.u. .. "' .... "' ..... the use of reasonable 
>I< of the existence of 

mu:na:~es are in the 
'i~ln,tctlle.VI~r of such date occurs but in no 

event shall such action mOore than 4 years 



the date on ,vhich occuned the act or omission or 
to 

oel.'tmem part: 

nt'{',l!U1Pn in Section 13-215 oftms no 
for or death any 

or licensed under the 
whether based upon tort, or breach 

contract, or out of care shaH 
be :more than 8 years after the date on \"llhich 
oecuned the act 01' omission or OCCUll'ence in 
such action to have been the cause of such or 
dead1 ,,,There the person entitled to the 
at the tirne the cause of actio11 lUlder the age of 

that in no event 1113Y the 
after the 22nd 

because Madeline was an adult at the time Michael 
\\lhicb 

Hlloo:seG a two-year limitations 
date she discovered her or. at most. a TOlillf-vear 

frOin the date of the defendants' 
ne~~l1~~en.ce, However. since Madeline has 

lbat she first discovered her 
after the the ch <:;cC'O'ITt"fV 

would not because 
r011f-'lIellf repose set a maximum time limit and 

cut off hel" claim in of 1996. .:::>HJU1HU.I.} 

to Michael as a m.inor at tbe time of the 
and 

... ,,,,' ni". "tTc· concede that the time frames set 
were exceeded to dIe of 

on section 13-215, 
to save their claims. Section 

13-215 states: 

"If a person liable to an action conceals 
of actioll***915 **804 
of the person entitled the *458 

action may be commenced at any time within 5 years 
after the person entitled to the same discovers 

he Of she has such cause of and not 
aften,,'ards. 

cornpll:lint filed 

after in 

to the 
daim. 1\1:ere silence 
the mere tailure OIl the pal1 of the plalmtlfi 
cause of action do not amount to fraudulent 
concealment. 

It been held that nUlst and 
detnonstrate that defendan.t 

relied, 

acts which were 
the mtent to deceive the 

upon which the plamtlfi· dettllmfmt~..Hy 
II< '" In fi'audulent 

llnsre:pn!Selnta1holtlS which fonn the basis of nle cause of 
action. do not constitute fiaudulellt concealment lfidel' 
section 13-215 in the absence of a that the 

tended to conceal the cause of 

Pla.mtiffs contend that fraudulent 
of Dr. Del Castillo to sustain 

lritn and to attlibute bis 
as an agent to Advocate 

concea,hllent on tbe 
tbeir claim 

contend tbat Dr. Del 
Madeline that a 

nec:ess,ary because of the size of the 
v.11en in fact of fetal and not the 

necessitated the surgery. Pla.intiffs contend 
dmt Dl'. Del Castillo rnade tins to 
conceal his and that of the in not 

to the fetal distress sooner. The instances of 
ne~~Jlg:e:n~:'e plallltiffs attribute to Dr. Del Castillo consisted 
of his failure to attend to Madeline until two hours 
after the fetal l"nonitor was 
one-hour of the surgery 
distress. We find contentions nuaviuhnS:!. 

state and must 
s:uffidenf to Ins or her claim within tbe scope of the 

action asserted. 



Del Castillo 

aware 
no 
Madeline 

contention that Dr. 
deJlavJlug tbat sm'gery after 

the amended 
that Dr.. Del Castillo 

pellTolnn the surgery himself 0:1' that he was 
even a sUI'geou of such a Nor did 

that Dr. Del Ca.stillo bad all additional 
the "code the 
obtaining 1\cfadeline' s consent for 

the surgery, to DJ]'~rsH~UUlS to the 
surgety in a 
Castino's 
stated: 

to Dt'. Del 

Del Castino, 
as agent of 
had a 

the icn.O!wledIl1l1.e 

skills and care 
...... ,1: .... , ....... 11" used wen 
QUllllllea medical Pf1:ilcti'tiolller 
in the same or sinnlar localities 
under circumstances sinnlar t.o 
those in thls case. 

statement \\TithOllt. nID1!.'e, cannot :stand for 
breaches of to assume 

Dr. Castillo connmtted. breached a 
to attend to l\4adeline emlier and a to fhrtber 

eX1Jtetute the surgery after B. pr(.bl(~l. 

Fraudulent cOllCealu!lelllt, as codified in 
is not a cause action in and of 

acts as an to the time lilmtafion'!> u:l11Dm~ed 

fraudulent 
concealment attlibutable to Dr.. Dei Castillo would be 
iuelevant to his l.lllless he also In 
tins we note that the fraudulent concealment of a 
cause of action someone otber than the defendant may 

toll the 

not 
breacb elements of a 

Dr. Del Castillo. 
the circuit comt based 

plamtlttts claims Dr. Del 
statute of limitations. 

reVIew may affinll a trial court's Judlgn:1tent 
aJ)l>earmg in the record. reS2;ar(Ue~~s 

find that disnnssal was proper under section 

Plaintiffs 1;:11111I;1,rlv contend that 

to sustain their causes of mction 
defendant. contend thal the 
statements actuml or mpparent 
agents Drs. Del Hiatt aud l\.fd,,1aml and nurses 
HKaren" and "Gertmde" constituted atTmnative that 
were made with the intention of the cause of 
action. 3 Advocate on the other *'*'*"17 *'*'806 

contends that the fraudulent concealment of an 
to toU the limitations 

unless the is 
fraudulent conceabnent. 

accordling to Advocate since did 
that any director or o1her of 

.l.I.V;"IJU,'U knew of any fi .. audulent the 
causes of actions in accordance vd.th 

the deadlines set out in least 
and 1990 restlectJve.lv 

plalintifI gave defendants money to invest in a mortg(lge 
that tmued out to be Defendant.'!; *461 

action had been trallldlltlenlUy 
agent of defendants. 
The supreme court affIrmed 



of the real estate from "'R.4 residential use" to "plamled 
deveJolnnent No. 67. 

ofclin,!JIriliv tnte that the fraudulent concealment of 
other than the defendant 

::in:>!! IV,l'" in 
D:,audulent concealment does not extend to 

tbe have kn.own 
aor,ro'lled of tile concealment 

defendant ,""v,'IYn""" alilegmg 
for purposes of TPC'Ptl]lnOC 

\;'\cas also \vithout her consent or 
Plaintiff contended that the 

section 13-215 from 
starute of limitations defense because the 
agents, a Dr., Harrod and a nurse 
concealed the cause of action 

still fertile and 

directors 

However, illinois cO'(1115, mc:.hl1:1m.f! 
have refused to the 

set forth in section 
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***919 **808 indeed. kllO'W of such 
1l11!;COndt.lct, or even if he forbade the 

J, 

COlll.pany sent 
nlrilSH::UU1S in its who told not 

nl1'llSlCHIn and that he would make a filiI 
would 

his vision, 
The 

court noted that the deceit of the was done for 
the benefit of their and held: Hthe fraud of the 
agents will be to the for the purpose of 

the of the statute of linlitations 

pn~fSl(:laIlS and nurses rules of agency 
with force in the context of the statute of 

limitations and the effect of fraudulent 
concealment. 

the distinction with 
to the of fraudulent concealment benveen 
nonservant and servant agents is not made in 

or Barbour. the Illinois cases that have 
addressed the issue have not made the or scope of 

dlspm;ltl'/e consideration in detemrrulJlng whether 
fraudulent concealment can be to a 

defendant but have rested the 
whether tlle defendant had kn{lWled~le 

California 

\uv ..... J. ... p, that the fi'audulent 
concealment which will take a claim out of the statute of 
limitations must be that of tbe person to be 

"' """,,UV".p,J.L not otherwise it \'lIr'mdd seem thal 
the ra.tionale behind t11is nde is consistent wiili the 
rationale behind statutes of limitations in For 
nl'S'tal1Ice, it has been said tbat statutes ***920 **809 of 
linlitations 
iliat 
defelld 

ad\re:rsarv on notice 
of time., and 

V\lr~[)m~tuI conduct even 
years after tbe limitations has lun, such disfavor 
would not as between 001 unJ!{J]()Wll1l2 

defendant and a whO' a late 
claim. Com1s in Illinois bave decided not to extend the 
lii::l11"~ih1"" of an on the basis of the 

are because 
ratitication of the 
on the of Advocate HOSll1ta1. 

note rule UUjLl.U.A,L~ 



845 N.E.2d 300 III.Dec. 903 

"while a corporatlclfl conduct its business tbItCHl.'!;h 
nre:sldlent and other officers who are of the 

COIl)OJnmOll. tlIe ultimate source of all aUln01~lty 

the board of directors who stand in the 
their individual and in the sense of 

exercise over COll~(l,rate affairs UlaY be said 
to constitute the Thus if is that the 
acts of the and other officers of the 
COllJoratlloll serve to bind the because 

at reflect the wiJI of the 

affm:u the circuit court's disnllssal of 
Advocate Ho,spltal. 

Plaintiffs next contend t1'-"1t doct11ne of eqllltabJe 
a fio:m the 

fiaudulent cOllceabnent of sectiol1 13-215 to 
reverse the circuit court's dismissal of their case on the 
basis of tuneliness. However. de:fendants cont.end that 

<>"'C'<:>'7"no in 
nn,.,.,''.lIFnJ'':> on its 

OVin of the fraudulent concealment 
nnl,Vl~lOn of section 13-215. do not 
reSIPO[U.l to defendants' waiver contentions in their 

Plaultiffs next cm:nelll<l 

which 
concealment and agency, 
action based 

dIe 
arl.1ended cOl.nplau[lt and then. at the 
motion for stated tbat 
its earlier P1aintiffs contend tbat tbe ell'cuit court 
made its under a mistaken tbat a 
plea<1111lg camlOt :fix a statute of linritations when, 

pl€~ad,m~~s with to fi:auduJellt conCe~lilJllent 
can save an othellwise nnltmlely cmnpJlau11t 

Plaintiffs' second amended cOlwplruJnt consists 
of 14 counts and a and fraudulent 
concealment section to all counts. Counts I and 
II Advocate witb dired with 
respect to 11ichael and lvladeline. ill and IV 

Dr. Hiatt with ne~~l1g~en(;e (ac.!th4}ugb, 
estate has remained nn!~Pfi,7Pti 
Dr. Del Castillo with nelotll~tence .. 
and X Advocate \ljIith vicmious 
for tbe totis of Drs. Hiatt and Del Castillo under the 
doctrules of res:pom1j8t11 ('fH1":>}'l"'''' 

Cmult XI 
concealment as a "substantive cause of action. Cmmt XII 

Dr. Del CastiUo with fraudulent 
Im!:;i'e]~re;sentat1on. Counts XIII and XlV Advocate 
H(l'Splltal and Dr. Del Castillo with spo,l1atl0n 

**811 ***922 [liT *467 \\!11ether to a motion 
to amend ple,ad1J!lgs rests within the discretion of the trial 
com1, and a com1 \\'ill not reverse a trial COlU1' S 

an abuse of tbat 

court abused its discretion are 

pn:'PO!Sed amendment would cure the 
whether other would 

sustain pn~JUJ(l1ce 
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of dil'ect ne~;ug,elU:e 
Advocate 

nri1,n£\,t:prlI amended cmnpllairlt. 
like made sufficient 
aH(;ga;110J1S of fraudulent concealment peilleitrurted 
Hiatt and Del Ca.stiUo and 
attributable to Advocate 
mles of agency. However, as 

agency law luay well an fraud to 
ml1mO\\\1IJi2 Plrnl(:lpalJ, for purposes of section 13-215, 

a will be fi'om ass:eltmg 
the statu.te of limitations on the basis of the fi:audulent 

Ho:splta! do 
factor and the 

alae circuit comi of these druIDS did not 
ammmt to an abuse of discretion. 

Plairatiffs ~ amended also 
causes of action Advocate tlCIS1JmU 

and Dr. Del Castillo based on fraud. As fraudulent 
concealment as set out in section 13-215 does not 
establish an cause of but 
to toll tbe slatnte of limitations 
dailll$;. See 
auegatlOllS of fraud that may ove:rlallpllllgly 
13-215 may be sufficient to state 

callSe of action. To state a claim for 

a mIse stateluent. of material fact 
.... ~"" ...... ,!F< the statement knew the statement was or 
believed the to whom the 
statenlent on that 

**812 ***923 

Plaintiff.~ contend that Advocate Hoslntal, 
staff and Dr. Del 

caused Michael's 
of e:motional and fmancial 
l\,'fichae1's diminished #"~~"!:t"'1hr 

limitations and repose ill 
action a nO~'lJ:n·(u 
care whet.her predlc:ate:d 

the circumstances 

dm1lal~eS in the fonu 

not adt::QUiatellY 
fraudulent concealment to toll theil' daim of fraud 

Advocate JiOSPItal. 
failed to the 
ckcnit court's refusal to al1O\1,1 the amendment cannot be 
deemed an abuo;e of discretion on the basis of this dailll. 

Plaintiffs in their amended 
cOIlflPlc:!!mt that Dr. Del Castillo is liable for dallilagies 

his fraudulent 
was necessitated 

that the 
the size of the 

wben in fact it was indicated symptonLS 
of fetal distress. the par.agnllpn 
1)f(1ivo:sed amended COililpl<unt 

Dr. Del Castillo's 

*469 1\1:ichael's 
well Madeline • s reslutll1g 
the fraudulent 
and the inflicted 
emotional distress fi'om 
th.e determined 
information that all of the emotion, 

energy and expense and years 
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emotional and 
induced causes 
cOlltlilbuling to Michael's !eal!1llIU! 
issues was ill fact due to nrr~r~a,r!:H 

received while an uubonl 
at the defendant uV':'jJU(U 

years ago. 

pal:a~ra[lb are not 
plallntiffs am)(m~ntJlY are that 

Dr, Del Castillo's fraud caused them dal1fll14i!,'eS 

fonn of emotional and that their emotional 
distress arose fi-om their not that all of the 
~, ... "'.'''.,-. ... , emotional and fimmc:ial from 
1'v1ichael's brain were caused medical 
nel~h~l;e[lCe rather than some other factor,. To the extent if 

fi:audulent mi:srelpreseIltation 
cause of I\1ichael's brain 
un.t.enable because those caused at 

would have OCCUlTed as a ***924 **813 result of 
ne~~hg;em;e n:~Q:j:lt"dle~ct;; of any In other 

no nexus between Dr. Del Castillo's 
fhmdulent statement and Michael's 

limitation of their fraud 
emotional distress stenu:mlltg 
about Michael's bitth. 

[ZiJ As a claim. for fraudulent nn:srelpreSel1!tatron 
must "111at reliance the person to ',"'hom the 
statement was made led to his 

dalllal;'feS necessary to 
a cause of action for fl:aud must be peC::UI1Ual:y 

dallllajl2;eS recoverable under that tort 

to state a claim for intentional 
infliction of emotional a plalin1itt 
the defendant's conduct was extreme and outrage:ous: 
the defendallt either intended to inflict se,Yere emotional 
distress or knew that there was a th€l!t his 
conduct would do so:. and the defendant's conduct 

emotional distress. 

Plaintiffs have not 
satisfied the second ele:ment of in.tentional in:flic:tiOll of 
ernotional distress. Plaintiffs that Dr. Del Castillo 
att<mlote:d to conceal the sustained Micbael 

1vIadeline that the ca~;S'arean 
the size of the bead, it 

would be to tlmt Dr. Del Castillo also 
intended for his false statement to cause the plakintitIs 
emotional because he intended that the 

of statement 
sillce second alnended 
fails to state a cause of CIIction for either 

fraudulent or in.tentional infliction of 
emotional the circuit court did not abuse 
discretion ***925 **814 in all amendment on 
tllese bases. 

Vlith to tbeir of Dr. 
De] Castillo in their vrclvo:sed 
vlaintiifs contend that made additional of 

and additional 
concealment on th.e part of Dr. Del 
toU the limitations 
of action instance 
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to the tirne he saw 
that Michael 

to Dr. Del Castillo' s 
their first amended 
amended 

. however. while 
both the tirst amended cOlruplallilt and tbe second 
amended that Dr. Del Castillo 
ordered tbe su.rge1"Y aft.er his anival at 
9:50 a.m .. neither tbat Dr. 
Del had a 

pertonin the surgery himself or otherwise ex]oedllte 
means oilier tban those be 

Tl1lerelore. we find that pJamtlltts 
Dr. Del 

ACi~tae'l1lV factor and the 
attributable to D.r. Del Castillo is 

[:;2j the last counts of 

irrelevant 

defendants with fhmdulent 
SP()U<lIU(I,n of evidellCe in fin:therance of their fi:auduleut 
concealment. tbe 
COllupl<unt states that "Dr. Del 
concert \1vith 
secreted 

secreted 
Plaintiffs' critica.l medical records. 
their then: sp(l~ml1t]Oll 
in a 10cltm>te. 

law or 
Ull<1er1takmg to retain aud preserve then the 
de.sul1ction or the of evidence-like the 
evidence of Dr. Del Castino's 
rPll,r.l·I'--'~pn'TIF'''' as a prt~dl(:ate 

spO!Jlatlon of evidence." (ErnpllasJLS 

III of this CmlteIltlOn, ]JlalIlt1tts cite tlrree Illinois 

In the supreme court refused 
for ne~;u~ent 500,118t1On 

noted that a cause of action for ne~~b~ent Sp()l1alt1(JIIl 

be established unde.r 

reasonable nrc~oal:nl11rv 

J""'I.Ltll\J'l~.U, due to inconsisl.encies bernreen p!amtL11s 
proiPo~s;ed cunended and t.hen' it 
is not dear whetbet' pla.mtal1s nltended to st.ate a claim for 
intentiOllal or ne~~lj:!;ent spofbaiilon of in either 

plal.llltlns crumot state a nev.' cause of action based 
sp()ualuo:n. As to a claim for ne~z:llj:!,ent 

that but for the 

show such a likelihood here because the docU1nent 
was the defendants 

to the initiation of iliis suit 1\·{ore ul1]pmtallltly 
document in the record and its 

autbellticity has not been cm:mengf;(J either defencmnt 

Simltlar.ly pllamll1fts prOl00S.:~,a amended COllllp]lunt 
does not state a claim for intentional of 
evidence, After in the context of 

tile supremecoU11 in declined to 
spe~c111ca:IN re(:o~ml:e intentional of evidence 
as a tort in llOwever.. tl1e court noted that even if 
such a tm1 were rec~og:wzed. under the facts of dlat case, 
the had not an intentional 

Plaintiffs cite to no case 
nltentional of 

evidence as a tort in Illinois. Neither ha\'''e 
an IUinois case. See 



III. CONCLUSION 

For the tOf,ejZO'UljZ reasO'ns, we affinn. 

Affirmed, 

tbe defendants is in the 
Turr,'u1f1""ff to Madeline the defendant 

nm'pUltU less tban a year to the initiatiO'n O'f the suit 
recovery under this The 

plamtllns state in the claim their nTc.no:sed 
anlel1ded consisted of "additional ~tt,,,, ..... ,,,,,,,W 

in an effO'rt locate the dO'~:mltlertt. 

emotional distress, These 792, 300 Ill.Dec. 
O'n the an claim 
and would recoverable under an 

Footnotes 

Both defendants contest the use ef the term "still bern" as it does not appear in plaiintiffs later 
attached as exhibits te their to defendants' metions to as wit! be C:21SCU!!>5e!O 

records were attached to the or amended to contradict nl~ilntifl'c: 

We note that these exhibits are from this of the record. Michael's medical records'" 
are attached to plal!ntlffS SlJb5ieQuerlt metion to reconsider as are the The of Madeline and 
her attached to response, are absent frQm the recQrd. These 
affidavits are nQt any we will make QUI" decisiQn based Qn the recQrd 

that may 
either or dismissed from the caseo For inc:t~l"u";:::' nl~llntil'ffll:: 

nurses, as well as Drs. 
Hn~::::rnt;~1 that was tra,IJdlller,tlv 

it was nQt clear 
mSllpr,actice cases; the supreme 

M'::l"Mln,.c:.1"i tQ resolve the issue and 
eQlJitable esjteppel tQ in that case frQm as~~enlna 

was< amended and reference was made to 
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2012. 

selvices company 
nelglijgeIlce and outrageous conduct. The District C01n1, 
Adams entered 

J., held that: 

evidence insufficient to establish an agency 
re!.at1()Ils.rnp benveen administrative selvices company and 

home administrator: 

evidence insufficient to establish an agency 
rel~flit1cmsl!np benveen administrative selvices company and 

trial court en'or in on causation was not 
barmless~ 

to claim of 
ontnll2:eotlS c()udnct; and 

each nellr-IJ,latntltl is not 

Pe:rsonne] service'S COl'llPl1liJ1Y flf' .. "np't'h:r n~'·"·":P·t'"l:l,,·rI 

for fe'view whether trial com1 
der~ynJl~ directed verdict on ne~~l1g;em:e 

claim cornpanyowed a of 
care, in action spouse and son of 

death,. 

failure to 
of care. 

The Court of ftUIDt:aJi.~, "..""",,,,..,.,,,"',, a district court's 
on a Illotion tor directed verdict de novo. 



t"P"'(7"iP1UU1.0 a district court's 
directed verdict 

concems a of 
considers whether the evidence. 

most favorable the 
the COllChlSiCtn 

could not and that no e"vidence 
inference therefi:om has been received at trial 
upon which a verdict the party 
could be sustained: where the l11otion 
concems a of the com1 may nlake 

\'\i"hether a 
to a 

QlUiestllon oflaw. 

detennination the 

defendant m\'es a 
is 

\\I11etber an agency 
qU(;$ti()J} of fact 

exists 

TestlllllOny of nurse in response to on 
cross-exanrination when asked 
if she worked for "Sava Senior Care" 
insufficient establish that she worked for 
"Savaseniorcare L.L. C. or "SavaSeniorCare 
Administrative Services, L.L.C., and therefore 

claim of based 
rel;at1<:mslnp between nurse and 

Evidence that administrative services company 
that mallagement services to 
home operator, a cOlporate structure 
document to home administrator for 

home's license was 
insufficient to establish an agency rellillueU'lSJtup 
betvleen administrative services COlnpany and 

and did not SUpp0l1 
claim of based on agency 

between administrator and 
administrative services company, 

the administrative services company 
spouse and son of deceased 

home administrator that 
administrative 

services company a management and 
administrative services company bad recmite{! 
tbe:raplsts for the was insufficient 

establish an agency between 
administrative services company and emDlo,vet~S 
of and did not suppm1 

based on 
reJ:ati()Ils.bip between home 
and administrative services company, 

the administrative services company 



spouse and of deceased 

nn f). v.u. u 

reviewed de novo the 

Pf()XJllUate cause 

To recover on a a ~ ... li,,".; .... 1I'T:" 

must show that tbe defendant's 
caused the claimed 

Proximate cause, as to recover on a 
bas 1\1IlO aspects: causation in 

to causation in fact re{lUllreO to on 

cause. OfCI(l'UCes 

without which 
occu11'ed. 

as to 
in a where some 

events unrelated to the defendant's conduct may 
also have contributed to about the 
claimed t.he plCIlnli111 

a substantial 

The in a claim tor nelg11J~eIlCe must 
prove causation in fact a pn:~pon(~~.raJtlce of 
the evidence. 

reO'mn;~a to est:Jlbll!;;b 

are un1dlspu1ted 
mind\} could draw but one inference frOln them. 



estifibllshmg causation in as to 
in a where some 

eve;nts unrelated to the defendant's conduct may 
also have contributed to about the 
claimed the must prove that the 
defendant's conduct was a cause without which 
the would not have and it is 
insufficient to establish that defendant's 
conduct in.creased the risk of harm to the person 

that defendant could be 
ne~!I1~.ent if its conduct increased the risk 

deatb or hiln of a 
chance to avoid was not 

harmless in action spouse and son of 
ope~rat()r following 

and 
instruction also 

included a conect statement of the «but 
for" the additionallan~z:ua~z:e pi~nllutt€;~d 
the to find without 

Issue 

have 

peJrsomll~1 services COlnpany. 

Evidence tbat home nurses were 
in. 

re5,pOnlll!D~ to requests fi-om spouse 
address rus 
and that. llUl'ses, failed t.o attend to 

COlilditio:ll, and falsified his c11a11 was 
msufficleJlll t.o establish that nurse's ell~~ag(;~d 
conduct that sutncieJlltly 
to sllpport claim of ontrall!ecms 

spouse and 5011 of 
operator, parent COinpany .. and 

peltsonu1el se:fvices COlnpany. 



The level of outrageousness to 
cOilstitute tort of extreme and 
conduct is and the conduct must 
be so outrageous in cllluacter, and so exn .. eme in 

as to go bounds of 
and to be and 

mere 
petty 
insufficient. 

Conduct otherwise may become 
extreme and OUltI(u~eous. as would tort 
daim of if it an abuse 
the actor of a in which he has actual or 
appru:ent over the or the pow'er 
to affect the otber's interests. 

An outrageous conduct daim may be submitted 

the 
differ 

%etl1er reasonable persons could differ 
issue of \\rhether the defendant's conduct 
su1:ticleIlltly outrageous to SUppOll a tort dann 
outra~:emlS C()11011ct, is a of la,\,., that the 

reviews de novo. cOI.ls1(ierJ!Dg 
the evidence Dellainml2: 

defendant's conduct. 
the 

The COUll of reviews a district COUll'S 
decision on a motion to amend 
an abuse of discretion. 

In mtt~rDretUll~ 
to 
pU1J)oses an 
effectuates those pmposes, 



of 
daltlta!ges does not arise fi:om a 

derivative of 
whether an 

death action involves shared among 
survivors such tlIat there is no individualized 

of 

altl1iou~tll different 
heirs lltay suffe]" different nonecononnc losses as 
a result of a decedent's eatcll helll'-pllai!ltljt! 
is not to pmve noneconomic 
whetber are ~lv\I*8:rded for economic or 
noneconomic atll awatrded are 
owned and distributed the 
statutes of descent 

Dennis 
emergellcy mom from a 
defendant sse Tl10111ton Opleratm.ll COn1nanv 

As of the date of the clanus 
Adllnmstrative Services for ne,gll.gellce 

outrage~:m.s condu.ct remained. The court dmect(;xI 
favor on the sons' claims. TIle 

favor on her negH:ge:llCe 
conduct dailU'S. ber a total 

and 

*981 Defendants 
tbe: district 

defendants' favor on their 

tbose verdicts. The sons 
directed verdict in 

and its award of 
to defendants for those claims. 

We reverse the sse and 
Administrative Services on both claims, the 

The tollo\\'mg facts m'e taken from the record of the 
most favorable to the 

on a motion for directed 
court must Vie\l;i the evidence in the most favorable 
to the nnnmOVllUQ" 



p.m .. 
beats per nnnute. Dr. 
fluid intake for the 
recmnmended amount 

Pemkievvicz also 
condition or to l11onito1' his 

healt rate had risen to 
"vas not notified. ?\'1r. 

bad been less than Olle-fiftll 

did not take in any fluids tbe t~IIIAUI'tnn 
ACCOJ'OUU;J; to he was dis:Ollellt'ed. 

could not urinate, and was SWIeati1ll2 
was cold and He also eXlleri,em:ed mcreasmg 
shortness of breath. After ?\'1r. 
and to Ius Ms. Pemkie,,,"icz called Dr. 

the shortness of breath. At about 1: 1 0 pm., 
ordered a a and several 

odIeI' tests to be done as soon as Ms. 
Pe:mkie~icz did not take the because ~f:r. 

tmable to but she ordered the x-ray 
and the otlieI lab tests. 

In tbe grew concerned 
about her husband's condition. Between 1 :00 p.rn. and 

Pemkie"ulc7, another nurse, and 
case manager and 

requests because were 
cOiooletulg tbe ordered tests or 
Ms. Cllo also refu:sed tile reOl11eslts. 
'''caustic'' tone of voice that 
would can an ambulance. 

a doctor or 
or him 
the nurses reftlsed 

either involved in 
for the lab results. 

Nls. in a 

after 2:00 p.m .. Ms. Pemkiewicz received 
results and those results to Dr. 
Iler to transfer lv1r. to a hO!:;[H1tal. 

Dall'aUledlics on there 
wben he anived at 

hours lateI'. 

Defendants' 

defendants contend that the district coun em;!d 
deIlVll1t2 tbeir motion for directed verdicts on Ms. 

rlpt'iVl1'lO their motion for 
conduct 

recover 
evidence from a website 

of treatment deficiencies and 
Cotnpl:U::it:hg its care to of other facilities. We 
agree in ~ith defendants' fITst contention and remand 
the case for a :ne\\' trial on the Cla11n 

also agree with defendants' second 
we address their third and 

the extent relevant to the case 
onre:mand. 

A. The Defendants Other Than Were Entitled to 
Directed Verdict on the NeJ~l1J:!;en(:e Claim 

their motion 
lle~ili~[en<:e daim. SUlectnCfllHv 

a 
evidence showed that 

the Sava 

agents. We condude that Ms. not present 
evidence to establish tbat were the 
Sava Defendants' It follows that the district cou11 

Ap1'1"ii.Y111!O the Defendants' motion for directed 
ne~lli12;el1(;e claim. 



any act OJ: omission of tbe agent 
Oll1tlSSlOll of the defendants. 

2. Standru'd of Review 

We revie\v a district court's 
directed verdict de novo. 

a consider whether the 
viewed in tbe most favorable to the 

party, the conclusion iliat 
could 110t dls:a21ree and tbat no evidence 

The Sa va Defendants Did 
1\11'. 

death claim founded 
nel~u~~en!ce, a must show. among other 
that the defendant owed the decedent a of care. 

a duty of care is nrf~tnls.ed 
pnrlclpal is liable for neglIgent 
behalf of the IJrillCipal 

She contends that 
Sava Defendants could be held liable as for the 
aU(~ge,dly ne~~l1gem actions in this case because evidence' 
Dresenlted at trial showed the Ead U I ,'~&,.-~ 

home 
Pemkiewicz were "Sava" 
consultant to director 

care Administrative Services .... rr.,,,, ... ii .. rl 

and J\fs. 
the 

corporate structure document that he attached 
and Administrative Services 

rnanagement services to 

The evidence that Ml'. Woomer worked for 
fi'om his at 
Woomer clarified that he had been an 

not of either of the 
that when he had been deposed. 
worked for "Sava Senior Care. 
reviewed his he 

but when 
that 

No evidence was introduced S11()WlID2 

Mr. Woomer worked tor an otber than 

Ms.. Pemkiewicz twice 

cross-examination 



'rtIl"'uru"!o the teS1:nU()uy 

present sufficient evidence 
Ms. Pemkiewicz \ .. reTe 
Defendants. She argues no ueber 
could be agents 

she did not 

court en"ed in that the ne\\'s cauiers were the news 
agents \'vhere the uncontradicted 

that the cauiers were not the pUIt>!l~;be:rs 

Ms. Brown testified that she bad reportt:~d 
fasbioll~~ to nurse consultant wbo had 
C011'ect its treatment deficiencies., W11el} 
know the name of the company tbat 
worked forT' :!'vis. Brown res'pm:lde1tt 

Sava. Not 

insufficient evidence 
BroVilll did not to which Sava Defendant she was 

if either. And 
testified that the consultant 
Senior Care. that's aU I know. 
bad been SavaSeniorCare as a term, not 

The mere fact tbat Administrative Sel''''vices nr!)vl<leo 

and consent 

over the manner 
cOlll1pe:ns;:ltlng. and cmlfisl;:lUllg 

among other 
he was not sure to ,,,·bich Sava COlnp;:my 
the fee. \VlIen 
Administrative Services had done for 
Woomer recaUed d:k1t it had recruited 

tllerapists did not commit any of the 
all~~g~(ny ne~!;h12;ent actions in this and there was no 
evidence that Administrative any 
clinical services to and in any 
event. !vIs. cites no "udh",~·',hr 
that one mere payment to anotber for services 
renders the fonner's of the 
latter. 

we conclude tbat the evidence was not 
sufficient to enable rea.sonable to agree that either 
of tbe Sava Defendants owed a of care to lvir. 
on tile that were their agents. 
It follows that. the district. court eued in the Sava 
Defendants' motion 
we reverse the entered 
Defendants on tbe ne~~uS!em::e claim. 

*985 B. The Verdict Must Be 
Vacated But Was Not Entitled to a Directed 

Verdict on the Claim 

insufficient 
of causation in comlectioll with the 

neJgl1l~erlce claim. Its initial for tins contention is 
that the court concluded that to establish 

Ms. to present 
evidence that the 
increased the risk ofhanll to standard more 

met than the "but-for" causation test dictated 
Colorado SU1IJreme 
the increased 



dm~ctt~d verdicts and in sut)sel[luf~ntly itlstructing the 
arguestbatthe 

and that the for 

that the district court ened 
apl>lYlmg an incolTect test for causation. Because the comi 
instnlcted the that the inconect test their 

:must the 1U(lgnlellt 
judlgultent must be 

entitled to a directed verdict because 
cOIlCj(mde that the evidence would have been sufficient to 

verdict lUlder the COlTect test. 

, TIle District Court an Inconect Test of 
Proximate Cam;e 

a. Standard of Review 

b. 

cause has tvlO aspects: causation in fact 

causation in 

is the 'but for' test'-'Nlle~the:r. but for the 
ne~~li~tence, the harm would not have occuned. 

'but for' causation satisfied if the 
ne~~l1gent conduct in a 'natural and continued sequence, 

unless the 
are and *986 reasonable nunds could draw but 
one inference firorn them. 

Here. in defendants' motion for directed Vell'd1«:ts. 
the district conrt concluded that reasonable could 
determine that defendants had caused 1vir. death 
because had introduced evidence tllat the 

ne~~lg.en,:e had increased the risk of 
harm to ]\If:r. or had " .. ,"<,,1'1'"'' 
chance to avoid death and was. 1'h""-",+;,,,'<"'" 

factor in his death. The court also sut)se.[rm~ntly n;~lected 
defendallts' tendered instmctioll on but-for causat.ion and 

instructed the as relevant as follows: 

The word "cause" as used in these instructions means 
an act or failure to act that in natural and prc)ba!I:He 
sequence the claimed It is a cause 
'Without the claimed 

If more than one act or failure to act contributed 
the claimed then each act or failure to act 
have been a cause of the A cause does not 

be the cause or nearest 
It is if the act or fa.:ilure to act in a 

DfclbalJle way with some other act or 



circumstances. 

For 

1) Dennis died: 

aU of the 
prepOlldel'am:e of 

The defendants \vere ne);!Jlg~ent~ and 

3) The defendants' neg:llge~tlce 
tile plamtltt 

a cause of 

If you find that anyone or more of these tbree 
statements has not been tb.e:n your verdict 
must be for the defendants .. 

On the other if 
statements have been 
be for the plamtitl 

these thl'ee 
then )i'OUl' venlict rn:U5t 

The COlllt based its decisions to 
directed verdicts and to instruct the 
increase in the lisk of death on 

motion for 

In the division held that "the 
should be allowed to decide the issue of causation 
there is expert that the defendants' conduct 
was a substantial factor in i1}, that it 

recovery. 

causation. 

risk of the 
sut)st(mtli.aUv diminished the chance of 

did reach tbe 
concluded that the 

of 

but-for 
The com1 tben detennined 
inconsistent with that 

flawed because it took certain 
nri"'i;V1,:tnfl>:: of the Restatement of Tmts out 

Restatement of Tmts: 
The court noted that 

and which address 
substantial factor concept, "one could 
comts bave substantial to 
causation in UlJlOOSmg 
comt uoted that section 432 states:. 

causation and the 
conclude that 
fi:-om but-for 

However, the 

as stated in Subse.ction the 
negJigeIlt conduct is not a substantia.! tactor in IJnU~Jlg 
abeut ha1111 to another if the harm would have been 
sustained even if the actor had not been ne;glill!elJ~t 

If two forces are ",,,*,n,,,,ll.., O'peI"at1:ng, one becaJuse of 
the actor's other not he.cause of any 
misconduct on his and each of itself is sufficient 
to about harm to the actor's IlellUl!i:!;el:i.Ce 
may be feund to' be a substantial factor in it 
about. 

the COlu1 concluded that th.e aU~egedly ne~digent 
conduct of the defendant must one of section 
altemative before it can even as a 
substantial factor under the other Restatement sections. 

to' establish causation under Co]ora.do 
either that but for the 

ne~dlgenc:e. the claimed 



the substantial subsumes tlle but-for 
causation test does not the 
re(Jl"uirernent that the must prove that but for the 

ne~;llglence, tbe wOllld not have OCCU11'le<l.j. 
and matiel\ the fact that a 

defendanCs conduct incn'eased the "ictim's risk of 
does not mean that the defendant's conduct 
was a but-for cause of tile or a necessary 

of a callsal of events that would have 
caused the Put another the \ictim' s 
may \vell bave occulTed of whether the 
defendant's conduct increased the risk that it. would occur. 
Thus. the increased lisk ofhann test articulated in 

inconsistent with Colon'idc Comi pre~ce4::1elltt 

chance to death. 

TIle Nelgn,g:e:m:e Verdict ["-"', .. "". Must Be 

It is true, 

Vacated 

asse11ion that any en'or in 
increased risk \\IlIS banu.less 

ll1S;tnJlctions. read as a 
on tlIe but-for causation standard, See 

that one instruction 

pr(~bable sequence 
a cause without which 

have This 
appears to be a correct statemeut. oftbe law. And the other 
instruction recited the elements of tlu~ 

the 
'''If of 

The the latter instmctioll 
eXlPOllln<:ung on the definition of causation in the last 
pru~agrapin of the fil'st instrnction-tbat is. that the but-for 
test could be satisfied substantial 

allowed a 
concluded 

not a but-for cause 
death in the sense 

Court we 
conclude that the district court's enor was not hannless. 

Not Entitled to a Directed Verdict on the 
NelgJ1~~.eni;:e Claim 

the district couti en'ed in amJlv:m1! 
motion 

does not nel:essal'lly follow tbat the court en'ed in 11 ""f1r'l!f1', n 

the motion. ,"lIe must determine whether the 
evidence inferences that reaS011lablly could have been 
dnn~m theretrotl!l) would have a verdict 

Imder the correct test 'H .... u"'n .... the evidence in the 
1110st favorable to Ms. we conclude that it 

wouJdhave. 

To establish cauiSatllon~ not prove 
defendant's conduct 

the 

"'::0 .... ,,,,.,,,,<1\ of Torts § 433B cmt. b 
is not to eliminate 

pO!islt)lh1ty that the defendant> s conduct 
that he introduces evidence from 

conclude that it is more 
defendant 



evidence or mf~~1"?J'lr{? 
received at trial that can sustain the verdict 

evidence fmm which reasonable 
could conclude that had :tvfr. 

testified that when a person 
delwdlrated. he has a greater risk of a 

was 
before he was transfened to the 

1105V1tk'I1. it. was that the affected lris 
hea11 rate. As noted, on that fluid intake 
was than one-fifth of the amount and 
his heart rate bad fluctuated between 54 and 134 beats 
minute. Dr. also testified that the dellvdratllon 
ha,"e contributed *989 to Mr. 

Dr. whether 

factor iu tng;germg 
bad "so many other risk factors for 
reasonable could infer fl.·om this evidence that J\1r. 

,,'mdd not have had the and 
would not have had he not been 

there is a percent dmllce that the 
vrocedlure will be successful. He later clarified that the 

percent success rate did not 
case because in Iris VIJ.U.U'JD. 

dla:gnosed him '~lith a and the 
cal'dJ()IO~~lst who had treated 1\1.1'. after he an'ived 
the emergency mOtu, Dr. Carlos lmd 
determined that IV11'. had too many other healtb 
pr(~blc;:ms to make immediate a viable 

Ms. 

Tn,.~nr"_Tlrun- to Ior£v-~:;::lwm 

before he an'ived at the emergency room. 

As to the second Dr. Reeves testified that if 
bad come to the \"\'ith stable vital 

and he had not been on blood medication 
she would have told tbe 

surgel}' The presence of the blood thnmmtg 
medication was an~!ge,dly due to staff's 

two doses of blood 
had ordered that the 

:MI. 

medication be discontinued. The bad 
in the aftemooI1 of the JiJ.r. 

HV~I\J"~'"'' due to poor blood 
untreated 

::SU]IIWlrny ac.::or,ctrnlg to evidence at Dr, 1\1endoza bad 
he did not want to mljllle(:ualteJy 

Based 011 this eVlderlce, we conclude that reasonable 
could but for 

*990 In 
sufficient to 



ten to fifteen percent chance 
SP()ntam~OlliSlv re,covered. there sufficient evidence 
causation for the to decide that the condition 

the defendant would not have 

p!almtlt1 introduced sufficient evidence 
testified that there 

percent chance that if the defendants had pel~1o!lnt:;d 
the test failed to n"".,,~r.."'-n 

another expe11 dlsagJreed. 
to credit the first 

proven \vhere there is sufficient evidence for 
to infer that absent the defendant's nej;Ul$~ence. 

there was a :reasonable medical IJL'JV~"VU,U 

would have obtained a better 

ente:red 

the district com1 
motion for directed 

tiPt't'U11'ln the motion. We vacate the 
on Ms. 

nejgI1J2:erlCe claim and remand for a new oial on that 

V\la.s Entitled to a Directed Verdict on the 
Ullltra~e(ms Conduct Claim 

Defendants contend that the district court ened in 
deltlYlug their motion for directed verdicts on Ms. 
oU'[ra:ge(ms conduct claim because the conduct 

sut:fic.lel1ltly outrageous as a matter and 
evidence that would allow 

to attribute that conduct to the Sava Defendants. 
Because we have decided above that there is insufficient 

outrageous 

see also 

However. other\vise 
become extl'eme and if it is an abuse 
actor in which he has actual or apl)arent 

or the power to affect tbe 
H'};'~flij,,,,,i1nrt>n *991 

see also Ke~~taje:ment 
cmt e. Conduct HlaY also become 

outrageous where the defendant he 
knows that 
ellilotiomd 'UEllI" """',"'. 

must be 
outrage is 

essential to the t011: and the mere fact that the actor knows 
that tbe othel' will the conduct as or will 
have his .li ... ...,,£u .. "',~ 

An outrageous conduct claim may be submitted to 
the if reasonable persons could differ 011 

whether the defendant's conduct was 
ou1:ra~teous. \Vhether reasonable persons could differ on 
that issue is a of law that we review de novo, 
COllSl(Jer:mg the of the evidence to the 



or 
evaluate him. 

" When Ms. went to see Ms. Cbo about the 
aforementioned requests, 1:v1s. ello said. "in 
the most caustic voice ever beard, 
['J\Vell, if it was an emergency. we would caU an 

.. Between 2:45 and 4:30 p m. ou the last 
was at tbe no nurse or other 

pUl'nll"\'\Jpp all!;::gedly checked on Mr. 
alli;::ge,dlv falsified an entry on lvlr. 

chart that at 4:30 pm. his blood 
pressure normal. l\1s. testified that neither 
Ms, Pemkiewicz nor any other 
in 1'v11'. room at that time. 

took his blood pressure 
minutes low. 

The district court concluded that these facts were 
sufficient to allow Ms. conduct claim 
to go to We dls:agll'ee. 

is evidence that the nurses and Ms. Cllo 
i1l't~St)ons:lble. and in 

reSDOlldulg to Ms. we conclude 
that the evidence was not sufficient to lead "au average 
member of the ... to eX4:1a:un. 

room, 
distressed at 
told her that the 
uv,,=, I .. '" uu. her conduct was not 

the nurse's conduct 
~.,..·><,.'tn11l"u" it was 

the evidence fIlar 
to M1'. 

del:enor<'ltmlg was not sufficient 
on The 
inattentiveness was less than 
introduced no evidence su~~ge:stmlg 
knew that this tinle M1'. 
serious health that recmilred 

M:s. Pemkiew:icz had 
contacted Dr. 

in to l\1r. 
condition. she and the other ernnlo'vet!s may have 
failed to monitor Mr. or to re(:o~;m2:e 
that Iris symptoms iinllnediate tl'eatment, 
reasonable perSOtlS could not conclude that this conduct 
rose to th~ level of and 
in.tolerable in a civilized cOl,nnumtity 

received 
t.hat be 

r<<I'·Iif ....... ' for several montlls 
it." dns delibenlte 

serious medical needs not 
su11lc:l.el1ltly extreme or outrageous to dle inmate's 
claim because it would not cause a reasonable 

care at deceased's health 
outrageous deviation from the acc:elJltalJle sltanliaf,li, 

~5uffident evidence to 



outside the presence 
the bad arrived 

TIle:re is 
falsification affected 
pattern of conduct dlat 
care, 

care or was PaIl of a 
over the course of that 

we conclude that the evidence was 

the defendanf s executives aW~gedly 
enJ~~;ed in. all extensive cl'iminal and fll'ed the 
platm11tt to up the misconduct him 

( "courts are more 
ontra;ge()Us if it involves a course of conduct rather than a 

a UV"~j.lHi[U 
adtninistrator refused to send all ambulance to a woman 

CO!!la lIDless *993 her doctor 
t'P£"Pfithf fI~suroe:o from the consented to 

her sent to the administrator's not the 
""'h'j.lU''-'''' the doctor had detenniued was best able to treat 

The 

service in the cmmty. Due to its 
refusal, to send aJil amlbu};ance., tbe doctor had to an 
ambulance from which resrdted in a 

the \,,'oman to the 
The woman died Qlle 

Based Qn these 
the division "defendants' refusal Qf 

ambulance service the iU :tvlrs. DeCicco on 
groUllC1s ilTelevant to' her need for. Qr the Qf 
the 

Here. 
knew 

Qrdered in response to' his condition. Thus. their reason 
for refusal not irrelevant to that condition . .L U"'U",",U, 

monitor 1\.11'. 

Tllieretore, \ve conclude that the district court ened in 
motion for directed verdict on M:5, 

D, Plaintiffs Seek Punitive lJanlages 011 Remand 

Defendants contend that the district court ell'ed in 
~11/,\,'1.1,"'n'" Ms. to recover on her 
ne~mg;en(:e and outrageous conduct claims because the 

abused its discretion in 1'vis. 
COlll]plaIltlt to request nnnit1ive dalnal~es 

before the court en:e,d in del]tyulLg 
motion for directed verdicts based on 1\15, 
to establish that any committed the 
V.'l'()IUl~nU acts at 
awardlabj!e on an outrageous COIl(lUct 
address the second contention because we call110t 

the nature of the e'vidence that n13Y be 
pn$e:nte(l on remand. And \\re need not address the third 
contention because \ve have detenmned that 
entitled to a directed verdict on tbe outraJ;!.eOllS 
claim. We address the first contention 
to 

Standard of Review 

\Ve review a district courf s decision Qn a motion 
amend a for an abllse of discretion. 



arbitration 

m.ay not be 
induded ill any initial claim for 
relief. A claim for such eX(~lnl)lmcy 

may be asserted 
amendment to the pleadIngs 
after the substantial comlJ~Iet101] 

and after 
establishes facie 

of a triable issue. If the court 
arbitrator allows such 

*994 The filed their initial on 
23. . The case became at issue on October 2008, 
and the trial \ll8S scbeduled to on 19,2010. 

111 

December 2009. the 
related to defendants' to one 

another and defendants' individual awareness of and 
to to the treatment deficiencies at 
The disuict court these motions. It also 

found that defendants had abused the process 
and awarded the their fees for one of the 
motions. Defendants the last of their dlSIt2:0\,'elV 
responses in December 2009. 

hl on November 
moved to amend their 

based on 
deficiencies. 
Defendants ODt>os(!d 

uilltimely becau')e the 
and 2007 and were the:reiore 

before moved to amend. The court 

Tblen~atter, d·efendants moved continue the date to 

'V,l),le 

bound 
defendants' su~tgestl(m 

we are not that 
the sUlveys \vere 
the surveys were available. the 
whom the deficiencies could be attl'ibuted. Even 

filed their defendants \\l'el'e 

amended cOlnp].aiIl:t) 

to which of thent knew about. 
deficiencies. Ac~:oridrngly 

reason for the are 
whether to allow an 

we contention that the district 
court abused its discretion in the amended 
cOll11Plal:nt because it later denied defendant.s' motion for 

allows the 

the com1 to 
at the defendlant' 51 

*995 COllse<lueltltly conclude that the distlict 



abuse its discretion motion 
their to 

Before defendants filed a motion in limine to 
exclude the evidence. The 

that the evidence admissible 
relation to their Colorado Consumer Protection 

claim. The district court ruled that the evidence 
was admissible. 

dismissed tbe CCPA claim before triaL 
at the 

some of the evidence. 
evidence was 
The court ove1111led the ob1!eC£lOJIl, 
mled on this issue n1·"'UH·,nc,llu 

had tr.r~n""1·hT 
No one lllentioned that the 

to admit the evidence 
for their CCP A claim. 

From this we cannot ascertain whether dIe district 
couIt believed the evidence relevant dairns 
other than the CCP A claim. on remand., if 

to introduce the court 
should determine wbether it is admissible in relation to 
their ne:gJ1lgel1ce claim 

III. The Sons' 

The sons the district court's directed verdict 
in defendants' favor on the death and 
award of costs to defendants for tbat claim. 

introduced evidence that she 
the district court 

were to 
We agree that reversal of these 

resolve 
whether. when a \vnJll$J;IDl deatll 
action based on a decedent's death and tbe plamtLtls 
seek for noneconornic each platin1iiI 
establish dmt he suffered 
noneconomic losses to remain a the 
answer that in dIe nes;!:at1.ve. 

B. The Sons 

disu·ibution. 

and 
a decedent's 

dalna)ges if the decedent's 
and beirs 

recover, 

from such deatb. 

noneconomic and 
mc:lUllmg \\itbin noneconomic 
01' for of 

and suttenllg, 



stress. the 

defines 
"mmt:leCllunarv harm tor 

and 
and 

tbe suprelue court considered whether the 
the Colorado 

sej:)arjjte.ly to each 
rnember who \vas a ."*" .. ,.,,lNTT on a death 

claim. In that it did not the 
court noted that undel' dIe Death Act, "the 
of the heirs to conect daillai~e:s 
sepa:rat.e tmt. but inst.ead is 
to the decedent the court reaS011led, 
"h·HII!1,aifl,,,,, .. an individual heir suffers actual dm:ua:ges is 
il1'ele'vant unlike a loss of con.sortium claim that •· .. nuu·'::>" 

of death action 
involves shared aInon!?, su.rvivors such that there 

no individuaJized recovery 

it is tnle ilia! different heirs lllaY suffer 
different noneconmnic losses as a result of a decedent's 

we are not that this each 
to prove noneconomic losses. Whether 

i:U'e awarded for economic or noneconomic 
a]] awarded are owned and 

Footnotes 

distributed 

ill dlsnU:~Sl1Jlj;!; 

110m tbe ca.se. i\.ud because the award of 
the on tllat disnrissal. it fin1her 

follows diat the a\'vard stand. On the 
be entitled on the 

neJ~ll;zerl.ce claim. 

Tlle Judtgmlent 
reversed. The is reversed as to 
the conduct claim and vacated as to the 

claim. The and associated order 
the sons al'e reversed. The case is 

LU';I'".UJ'§"'A~"''' claim 

and concur. 

292 P.3d 

The and Administrative Services 
darnacles awarded exceeded 

Delrcentaloes. The court also 
dalna~:Jes awarded. 

!'v1s. Pemkiewicz did not note on Mr. chart that he had nausea. when she administered the 
nausea medication Dr. had she failed either to take vita.s or to note his vital 
on his chart. When she take heart rate, she did not look at his to see .... mat his norma! 
was. The State Board of for Colorado later issued a letter of admonition I"t:'I.t1::1lil"'lllnt1 

document her care of Mr. 

The district court 
SavaSeniorCare 
Services had "prc::lvjeied 
deficiencies. 
Services to services 

Woomer also COfile<:tulred 
offices or accounts Da'jB[)le. 

had 

to cure 



Sava Defendants also raise this contention, but because 
directed address it the n&:U1Un,I:>nt'oI:> 

Defendants' counsel 
connection with delfenldarlts' 

court and fifed a vtritten motion SPE~Cltl!caIIY c-lhAII~nl'lll"1in 
for directed verdicts. Defendants also 

instruction on this 

Dr. Wolf testified 
apnea, and "m~:j!::.~IIV~~ 

Mr. he would have told the surgeon 
thrl"\IIt1,h the surgery and to survive. 

UIIII"'I.II~'\I in a.lso observe that Dr. Wolf testified it would have been 
a to have Mr. a. heart attack when he arrived at the elTlenlerlCV 

Hn'WR'II~r he later admitted that one of the emergency room doctors had been able to NI1I!!nnt"lC:oI:> 

a heart attack. 

that Ms. PemkierMcz falsified the chart 
for shortness of breath." 

uo\,n..m:~u nlreu!lII,thi .. , ... " it also states that lab tests had been indicates 
that a doctor had that Mr. be sent to the ~m~rn~nl~V 

Mr. was in aerlenallv 

Those deficiencies were, as relevant 
histories of ~nll";:lrln 

mistreatment and 

brief that the district court also erred 
adc:jrG$Js issues raised for the first time in a 


