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1. 

not 
the ilnposition of 

Superior Court abused its discretion by pernllttIng 
testilnony regarding nl0ther's prior relationships when the 
basis of the adequate cause detenllination was father's 
allegation that the Inother caused the Ininor child to suffer 
fronl PTSD. 

Appellant Jennifer Roetcisoender is Inother and Respondent 

Jason Gray is the father of a Ininor child, final parenting plan was 

entered on behalf of the nlinor child in 2009 (hereinafter '"2009 

Parenting Plan"). CP 1 11. The 2009 Final Parenting Plan awarded prilnary 

custody of the child to the father. the child was 

in the custody of father's girlfriend, Thehna "JaYlni" Davis, a Inajority of 

the tilne because the father worked out of town. April 20, 2015--RP 208-

210. 

minor child attended counseling sessions with a Lindsay Hatch 

MHCA. These visits lasted kar'<TTCH:W'\ May of 2013 through 
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3, 

to PI0. 

on his 

the Plan should be Inodified because of physical, sexual or 

a pattenl of einotional abuse of a child, a history of donlestic violence, and 

abusive use of conflict. CP 

declarations. CP 25-38. 

Both Pmiies sought adequate cause and filed 

On March 2014, the Spokane Superior Couli through 

COlmnissioner Tmni Chavez found adequate cause on the father's Response 

to Petition but not Mother's Petition for Modification. 39-42. 

net result of the adequate cause finding was that Mother's 

residential tiine was eliininated froin April of 20 14 through tiine 0 f trial in 

of2015. 7,201 61 14. 

Trial was held before the Spokane County Superior Court through 

Judge Moreno on April 20-21, April 29, and May 1,2015. Notice of Filing 

VerbatiiTI Report of Proceedings. At trial, the Superior Court heard froin 

two of the father's expert witnesses and the nlother's expert witness. 

father presented Dr. Barry Bacon, MD. April 21, 201 269-328: 

father also presented Kilnberly Chupurdia, April 201 
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19-67:] 

seen no 

the lnother. 21, 1 17; 

14. 

its oral on 7, 5, 

lnother fronl any in-person visitation, visitation approved by a 

3rd party counselor. May 7, 20 I 624-25. The Superior Court entered 

a final parenting plan (hereinafter "2015 Final Parenting Plan") on August 

13,2015. CP 94-100. The Superior Court found that the nl0ther had been 

deprived of personal contact with the nlinor child for approxinlately a year. 

7,201 614: 14. instead of setting forth tinles and 

dates when the nlinor child would have personal contact with the lnother, 

Superior Court provided in the 2015 Final Parenting Plan: 

1. The services of Lindsay Hatch to be enlisted to develop a plan and 
to work with [H.G.] to therapeutically reintegrate the nl0ther into 
[the lninor child's] life. 

2. The Court contenlplates this would start with [H.G.] having contact 
with Ms. Hatch. Ms. Hatch would detail and schedule SOlne 
therapeutic visits between Mother and [H.G.] and work toward a 
sOlnewhat nonnalized visitation schedule. 

,.., 
.J. 

4. 

Court anticipates that the first couple of visits would be, if 
Hatch is agreeable, between Ms. Hatch and [H.G.]. 

Court contelnplates at SOlne point the lnother would COlne up 
and engage in that process in any lnanner that Ms. Hatch believes is 
appropriate. 

5. The Couli requests Ms. Hatch provide SOlne recolmnendations as to 
pro gressing to one-on-one visitation with MOln and 
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6. 

7. 

8. 

was to _£." 
Ul 

Trl 
• .lU. 

3rd party counselor was eventually detennined to be Marazzo, 

due to Lindsay Hatch's unavailability. rd.; CP 77-83. 

Court r"-,'I"-'1'" a trial court's parenting plan or decision to 

Inodifya for abuse of discretion. 
~==~~~~~~~~, 

181 608,610,326 793 (2014); ~~~~~~-"----'-==-=-

1 Wash.App. 803, 808, 226 P.3d 202 10). trial court 

abuses its discretion its decision is Inanifestly unreasonable or based on 

untenable grounds or .... J..u.'-'J..L ..... VJ • .., reasons. -=-"'-=~==, 181 Wash.App. at 

610. A court's decision is based on untenable grounds or reasons if its 

factual findings are unsupported by the record or if it has used an incorrect 

standard, or the facts do not Ineet the requirelnents of the correct standard. 

Mansour v. Mansour, 126 Wash. App. 1, 8, 106 P.3d 768 (2004). A court 

acts unreasonably if its decision is outside the range of acceptable choices 

given the facts and the legal standard. rd. 
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1 

113 716, 716, 8 couli's 

parmnount duty construing a statute is to "'Of'·'::>"-'''''11 and n1eaning to 

of Legislature. courts interpret a statute 

according to the plain and ordinary 1"'nCl''''''\-'1'\ language. Id. If a statute 

is unan1biguous, reviewing courts will detern1ine the Legislature's intent 

fi'oln the language of the statute alone. 

1. ,",U.IUUUL.L'-oUU_.L'L'AII to 

Superior Couli left residential entirely to the whilTI 

party counselor. Instead of a residential schedule, the Superior Court 

ordered: 

1. The services of Lindsay Hatch to be enlisted to develop a plan and 
to work with [H.G.] to therapeutically reintegrate the lnother into 
[H.G.'s] life. 

2. The Court contelnplates this would stmi with Hailey having contact 
with Ms. Hatch. Ms. Hatch would detail and schedule SOlne 
therapeutic visits between Mother and [H.G.] and work toward a 
sOlnewhat nonnalized visitation schedule. 

3. The Court anticipates that the fIrst couple of visits would be, if Ms. 
Hatch is agreeable, between Ms. Hatch and [H.G.]. 

4. The Court contelnplates at SOlne point the mother would COlne up 
and engage in that process in any lnanner that Ms. Hatch believes is 
appropriate. 

5. Court Ms. Hatch provide SOlne recolnlnendations as to 
progressing to one-on-one visitation MOln and [H.G.]. 
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6. 

7. 

8. 

a 

parenting plan, residential provisions for the child. plan 

a residential schedule which designates in which parent's hOlne each lninor 

child shall reside on given days of the year, including provision for holidays, 

birthdays of fatnily n1elnbers, vacations, and other special occasions, 

[consistent with Sections 187 and 191]." 26.09.184(6) (elnphasis 

added). 2h n9 187(3) ctatec that Cl1perl'l\r "Ollrt.;, " v. v s " U ..:) \.1..1. U w- '-'...L V \A.J... l-IJ •• l11ake 

residential provisions for each child .... " (el11phasis added). 

The Superior Couli's delegation of detennination of any and 

residential tilne to a yd party counselor violates RCW 26.09.184 and 187. 

In an analogous case, the Court of Appeals found that a superior court erred 

when it failed to specify an appropriate frequency 0 f visitation between a 

child and parent under 13 

Wash. App. 716, 54 P.3d 716 (2002). RCW 13 required that an 

order "specify an appropriate frequency 0 f visitation between the parent and 

" at argued that 13 )( d), a trial 

6 



court 

'<LULHJ.L< nlay 

court a 

"non-specific provision." The Couli of Appeals responded that "[ w ]hile we 

that 'appropriate of visitation 

all, the order here does not do that. Rather, it 

over the nlother's ability to visit the child." 

no at 

the guardians control 

the Superior Court ordered that the lnother's residential tinle 

resunle, but like the State in 

even a process. 

provided no guidance, benchnlarks, or 

Superior Court cOlnpletely abdicated by 

delegating its authority to a 3rd pmiy nothing in the 

2015 Parenting Plan provided for a residential schedule, let alone any 

personal contact and lninor child. 

case not as closely resenlbling one at bar, but still providing 

guidance, is 106 Wash. App. 

P.3d 1280, 1285-86 (2001). In the Court of Appeals held that 

"[ a ]ny lnodification of a parenting plan, no lnatter how slight, requires the 

court to conduct an independent inquiry." Id. (quoting In re Parentage of 

=-.::.=:::.==-.=.-=:~::...::, 95 Wash.App. 633, 640, 976 P.2d 173 (1999) (holding the 

trial court erred by granting an arbitrator authority to revise the parenting' 

plan without allowing de novo review). ~~~~, the trial court ruled 
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" at 

trial court it s 

Couli found enor, "[ t ]his was a 

of the plan, and it was enor the court to this authority 

to the providing for couli 

party counselor's authority the case at bar is unchecked 

and unrestrained and the Superior Court erred when it abdicated its 

authority. 

Superior Court illlposed 191 factors for two reasons. First, the 

Superior Court found that the lllother had exposed the n1inor child to 

relationships with a don1estic con1ponent. 91, Paragraph 

Second, the Superior Couli found that the lllother or sOllleone In her 

household had en10tionally abused the child. 91, Paragraph 

court n1ust lilllit a parent's residential tillle if it finds any of the 

following conduct: 

1. Willful abandolu11ent that continues for an extended period of 
tin1e; 

2. Physical, sexual or a pattern of elTIotional abuse of a child; 
3. A history of acts of do Illes tic violence; or 
4. The parent has been convicted, as an adult, of a sex offense. 

26.09.191(2)(a). court n1ust limit a parent's residential tin1e if it 
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a of 

1. or a pattern of of the 
2. of acts of dOlnestic or 
3. The person has convicted as an adult, or 

a sex 

26.09.191 court Inay also or proVIsIons 

of the paliing plan any of the following factors 

1. A parent's neglect or substantial nonperfonnance 0 f parenting 
functions; 

long-tenn elnotional or physical iInpairn1ent which interferes 
with the parent's perfonnance 0 f parenting functions; 

3. A long-tenn iInpainnent froln drug, alcohol, or other substance 
abuse that interferes with perfonnance of parenting functions; 

4. absence or substantial in1painnent of en10tional ties between 
the parent and the child; 

5. The abusive use of conflict by the parent which creates the 
danger of serious dalnage to the child's psychological 
developlnent; 

6. A parent has withheld ii'oln the other parent access to the child 
for a protracted period without good cause; or 

7. Such other factors or conduct as the court expressly finds 
adverse to the best interests of the child. 

RCW 26.09.191(3). 

The Superior Court's finding that the n10ther exposed the child to 

relationships with a dOlnestic vio lence con1ponent is not supported by 

substantial evidence. "We will uphold the trial court's findings of fact if 

substantial evidence supports theIn." In re Marriage of Watson, 132 Wash. 

App. 130 915, 920 (2006). "Substantial evidence 

9 



Fahey, 1 

" ... [A] finding 

norn1al distress suffered 

a 

a child U""''-''UU-,)\.; of travel, 

a 

1 ). 

contact 

a parent, or other hardships which predictably result frOITI a dissolution 

n1aniage." 

The Superior Court found that "[the 1110ther] had a senes of 

relationships with a d0111estic violence con1ponent to theITI." May 7,2015-

RP 627:16-18. The Superior Court stated "[s]o ITIy conclusion is that, 

[ITIother] you've exposed [the 111inor child] to several relationships that had 

a don1estic violence COITIpOnent. There's no way to sugar-coat that. It is 

what it past behavior, it was bad , and it's done." 7, 

201 622: 13-17. 

There is no credible 0""""01100 record that the child 

witnessed, knew about, heard about, or in any way perceived any of the 

abuse that the ITIother experienced in her prior relationships. The Superior 

Court's conclusion that the Ininor child was exposed to these relationships 

is not supported by any credible evidence the record. In fact, the 1110ther 

testified that she did 110t allow the Ini110r child to be around these 

relationships and that the n10ther protected the ITIinor child frOITI the 
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I never 

to 

86: 

v'-' .... ,.u ...... ,~ the testiITIOny who clailned 

that the n10ther had told her that ex-husband had ll1ean and 

abusive toward the Ininor child. April 21, 201 1: 10-15. if 

the testin10ny were credible fron1 the father's girlfriend, it was 

unconoborated by any evidence and, even if it did occur, occuned before 

2009 when the Final Parenting Plan was entered. CP 1-11. 

Father's counsel cited 
~~~====~~==~~==~~~~, 

154 

Wash.App. 803 P.3d 202 (2010), clain1ing that this Couli held that 

" ... dolnestic violence didn't even have to happen in the presence of the 

child. fact don1estic violence happened the hon1e and was going on 

was sufficient enough for the couli." April 201 87: 

nothing sort. 

In Zigler and Sidwell, the dOlnestic violence occuned in front of the 

children and in SOlne instances the children were either participants or 

viCtilTIS in the violence. Id. at 206. The argulnent in ===--==-=:::..:::=-:..:--=-::.:: by 

Zigler was that there had been no showing that the violence in her 

household had any effect on elTIotional health of her children. at 206-

07. Quite rightly, this Court concluded that was an effect because the 
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at 

not 

throughout his case in chief, to show that the n1inor child either 

about, heard about, or in any abuse upon 

Inother in any relationship. The Superior Court even went so far as to 

confrrn1 and rightly construe at least one fact established by the evidence: 

that the n10ther was not the perpetrator of any dOluestic violence. May 7, 

2015--RP 622: 18-19. 

Superior Court's finding that luother eluotionally abused the 

n1inor child is also not supported by substantial Superior 

Couli's conclusion was "[a]nd so I an1 going to find that there has been 

en10tional abuse by Ms. Roetcisoender." 7,201 

Superior Couli stated that "[the luother] IS not 

: 6-8. The 

perpetrator of any 

rt",' ...... O,OT10 violence not finding as a lilniting I can't 

get around the fact that [the Ininor child] does appear to lue to have been 

elnotionally abused by [the n10ther] or son1eone in her household that-I 

don't know who it It's either [the Inother or her husband]." May 7, 201 

-RP 18-23. The Superior Court could not articulate and the record does 

not sustain a finding of what the luother Inay or luay not have done to 

elnotionally abuse the Ininor child. 
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someone 

was 
sonleone in her household? 

IS not 

[the lTIother] or 

THE elnotional abuse steIns fronl the docunlented 
findings -- I said "findings" -- the conclusions, the facts gathered by 
experts Chupurdia, Bacon, and Hatch. The biggest thing that jUInped 
out at nle was MOln her fear that "MOln won't protect nle." It leads 
Ine to believe that einotional abuse occuLTed in MOln's hOlne and that 

on and MOln -- "Monl doesn't 
protect nle froln that." Okay? Does that help? 

thank you. 

May 7, 2015--RP 628: 1-9 (enlphasis added). "Sonlething going on there" 

is not substantial evidence. nlother's witness, 

Lontz, testified that the ITIother was a cOlnpetent parent and that he 

had seen no abuse by the Inother. 21,201 484-

487:1-1 Exhibits P-13, 14. Dr. Lontz reviewed a Washington Child 

Protective Services (hereinafter "CPS") report and Inedical records froln 

Chupurdia and Bacon. April 21, 201 484: 19-24. Dr. Lontz 

"no indication of any abuse and there was certainly no indication of 

any traulnatic as defined by DSM." April 21, 201 

Even an investigation by Washington CPS concluded that 
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not 1. 

father 

allegations 

restricting the 

trial couli found the sexual 

but an ~.U.'"""''"~'''-J.,",~ telnporary 

s visitation, based on an ilnpainnent of en10tional 

ties between the father and the child. father appealed. 

The trial couli found that M.R. had a subjective perception of sexual 

abuse and visitation anxiety but not that the father caused it. rd. at 234. On 

the contrary, the evidence showed that the father did the "Inost 

parenting he could" under restrictive conditions available to 

the absence of substantial evidence establishing a nexus between 

the father's 'involvelnent or conduct' and the in1pairn1ent of en10tional 

ties with trial court in ilnposing visitation restrictions under 

RCW 26.09.191(3)(d). Inost reasonable 

is that M.R.'s visitation anxiety is at least perpetuated by the court-ilnposed 

visitation restrictions, if not actually originating fron1 then1." rd. But any 

ilnpainnent to the parent-child relationship resulting fron1 the visitation 

restrictions ilnposed pending resolution of the Inother's Inodification 

petition CaImot supply substantial evidence in favor of RCW 

26.09.191 (3)(d) hold otherwise would be to pennit 

14 



a 

a tenlporary or 

affect the final detenllination of a parent's rights." 

35. 

should 

at 

Much like the child in ---'--'--'==, nlinor child in this case 

had a subjective fear of visitation with the Inother, but there seenled to be 

no factual basis for those fears. 

The father's witnesses testified about the Ininor child's anxiety that 

she expressed about talking to the nlother over the telephone. April 20, 

2015--RP . Chupurdia 't-r.n1r,"-,/-,.rI that the Ininor child exhibited 

fear and anxiety over a phone call and that such and anxiety were 

ilTational. 201 45: 1-6. It was Chupurdia's opinion that 

whether the reasons underlying the child's fears were real or 

ilnagined is 201 65, 67: 1 13, 1 15. This was 

in spite of the fact that Dr. Chupurdia relied heavily on what she called 

"flashbacks" or Inelnories repolied to her by the Ininor child. April 20, 

2015--RP 52-53: 8-25, 1-10. Even the Superior Court was puzzled by Dr. 

Chupurdia's testilnony but the Superior Court nevertheless adopted the 

SaIne position. May 7, 201 620: 10-20. The Superior Court adopted 

the opinion of Dr. Chupurdia, despite the fact that Dr. Chupurdia had 

15 



a 

Superior Couli case not find 

abuse by the luother and did not find physical abuse perpetrated by the 

n10ther's husband, in spite of the father's allegations. Just like in Watson, 

the cOUli couldn't find evidence of physical abuse, but in1posed restrictions 

based solely on the luinor child's subjective fears. 

Much like the father in ~"~~=-=7 the luinor child's visitation anxiety 

In this case was at least perpetuated by the court-in1posed visitation 

restrictions, ifnot originally originating ii-0111 thelu. Dr. Chupurdia testified 

that her exan1ination of the luinor child began in spnng 2014, the 

salue that luother's residential was eliluinated and replaced by 

phone calls. April 20, 201 59-60: 1-15. Dr. Barry 

another of the father's witnesses, testified that he had discussed the pending 

court case with the n1inor child. April 21, 2015--RP 31 . Even Dr. 

Bacon agreed that luuch of the luinor child's anxiety seelued to stelu fron1 

difficulty transitioning between hon1es and that the luinor child seelued 

to be progressing in overcoluing her anxiety before the luother's residential 

tilue was eliluinated in the spring of2014. April 21, 201 10-25. 
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was 

even 

that she both about the 

occurred while the lllinor child was not 

lllother's custody. Exhibit PIO. the father adlllitted he knew about 

the sexual abuse of the n1inor child while the n1inor child was in his custody. 

April 21, 201S--RP 331: 13-18. 

The Superior Court's illlposition of 191 factors is not supported by 

substantial evidence. Superior Court therefore 

The sole allegation supporting a finding of adequate cause and 

subsequent lllodification of the Final Parenting Plan was the father's 

allegation that the lllother had illlproperly disciplined the lllinor child and 

that, as a result of the discipline, the child developed Post-Traulllatic Stress 

Disorder (PTSD). CP 

Counsel for the lllother objected to the adn1ission of testilllony 

regarding n10ther's prior relationships. April 20, 201S--RP 86: 11. Over 

counsel's objection, Superior Court fJ"-'A ... LLJo .... ""' .... father to into 
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to cause events 

n10ther n.r>f~l1",·,·arl after the 2009 was 

58-60. 

for a Inodification only on 

or or that were unknown to 

the court at the tilne of the prior or plan, a substantial change has 

occurred in the circulnstances of the child or the nonlnoving party and ... 

n10dification is in the best ,,-.1-."" .... C>01- of the child and is necessary to serve 

best H-.1-e, .. ""n1-n of 106 Wash. 

343, 350, P.3d 1280, 1284 (2001) (citing RCW 26.09.260(1)) 

(internal citations Olnitted) (elnphasis added). is a strong 

presulnption against modification because changes in residences are highly 

disruptive to children. Thus, it is 

Inodification is appropriate." Id. 

party's burden to a 

The Superior Court erred when it pennitted and considered 

testilnony on events before the entry of the Final Parenting Plan in 2009 and 

by pennitting and considering testilnony unrelated to the basis for 

adequate cause. 
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reasons 5 

Order re Modification should 

of 6. 
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