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A. ARGUMENT IN REPLY TO BRIEF OF RESPONDENT 

Mr. Vazquez relies upon his Brief of Appellant to address the 

arguments made in the state’s brief of respondent.  Brief of Appellant, pp. 

7–12.   

B. CROSS-APPELLANT’S ASSIGNMENT OF ERROR 

The trial court erred in striking the firearm enhancement from the 

defendant’s riot while armed conviction.  Brief of Respondent/Cross 

Appellant (BOR-CA), p. 1. 

C. CROSS-RESPONDENT’S ISSUES REGARDING 

CROSS-APPEAL 

1.  The decision in State v. Soto is correct under Art. II § 19 of the 

Washington Constitution and when deadly weapon enhancements are 

considered in the context of the Sentencing Reform Act.   

2.  When considered in context of the statutory history and scheme 

as a whole, an unranked felony is not a strike offense under RCW 

9.94A.030(33)(t).  

D. SUPPLEMENTAL STATEMENT OF FACTS 

 Mr. Vazquez incorporates as if set forth fully herein the statement 

of facts in his Brief of Appellant, pp. 1–6.   

E. ARGUMENT 

These issues require interpretation of multiple provisions of the 

Sentencing Reform Act (SRA).  Interpretation of the SRA is a question of 
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law that is reviewed de novo. State v. Keller, 143 Wn.2d 267, 276, 19 P.3d 

1030 (2001).  When interpreting a statute, “the court's objective is to 

determine the legislature's intent.”  State v. Jacobs, 154 Wn.2d 596, 600, 

115 P.3d 281 (2005).  If the meaning of a statute is plain on its face, the 

court “ ‘give[s] effect to that plain meaning.’ ”  Id. (quoting Dep't of 

Ecology v. Campbell & Gwinn, LLC, 146 Wn.2d 1, 9, 43 P.3d 4 (2002)).  

To determine the plain meaning, a reviewing court looks to the text of the 

statute, as well as “the context of the statute in which that provision is 

found, related provisions, and the statutory scheme as a whole.”  Id.  An 

undefined term is “given its plain and ordinary meaning unless a contrary 

legislative intent is indicated.”  Ravenscroft v. Wash. Water Power Co., 

136 Wn.2d 911, 920–21, 969 P.2d 75 (1998).  If after this inquiry the 

statute is susceptible to more than one reasonable interpretation, it is 

ambiguous and the court “may resort to statutory construction, legislative 

history, and relevant case law for assistance in discerning legislative 

intent.”  Christensen v. Ellsworth, 162 Wn.2d 365, 373, 173 P.3d 228 

(2007). 
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1.  The decision in State v. Soto
1
 is correct under Art. II § 19 of the 

Washington Constitution and when deadly weapon enhancements are 

considered in the context of the Sentencing Reform Act.   

a.  The deadly weapon enhancement provisions of Laws of 1995, c 

129 are constitutional. 

In 1995, Initiative 159 entitled “Hard Time for Armed Crime” was 

submitted to the Legislature, which enacted it without amendment.  Laws 

of 1995 c 129; State v. Broadaway, 133 Wn.2d 118, 124, 942 P.2d 363 

(1997).  The purpose of the initiative was to increase sentences for armed 

crime.  Broadaway, 133 Wn.2d at 128, 942 P.2d 363.  “The new law 

increases the sentence enhancement required when an offender is found to 

have been armed with a deadly weapon at the time of the offense.  The 

length of the enhancement varies according to the class of felony 

committed; whether such an enhancement was imposed after an offender 

had previously been sentenced for a deadly weapon enhancement; and 

whether the weapon was a firearm or another deadly weapon.  The 

enhancement is to be served consecutively to the base sentence.  [Former] 

RCW 9.94A.310 [(1995)].”  Matter of Charles, 135 Wn. 2d 239, 246, 955 

P.2d 798 (1998). 

 

                                                 
1
 State v. Soto, 177 Wn. App. 706, 309 P.3d 596 (2013). 



 4 

In Broadway, the court determined the legislative title of Initiative 

159, “An Act Relating to increasing penalties for armed crimes … ,” 

contained only one subject—increasing penalties for armed crimes—and 

held the deadly weapon enhancement provisions of the Act were not 

violative of article II, section because penalty enhancements for crimes 

involving use of deadly weapons “fall squarely within the restrictive 

legislative title of Initiative 159.”  Broadway, 133 Wn.2d at 124, 128–29.  

The provisions of Laws of 1995 c 129 relating to deadly weapon 

enhancements are constitutional under Wash. Const. Art. II § 19.  Id. 

b.  As enacted, the deadly weapon enhancement provisions of Laws 

of 1995, c 129 did not apply to unranked felonies. 

The State begins from the faulty premise that “when [Initiative 159 

was] originally passed the deadly weapon enhancements clearly applied to 

all felonies, including unranked ones.”  Brief of Respondent-Cross 

Appellant (BOR-CA), p. 20.  The State offers no analysis and cites no 

authority for this mistaken assumption.  Id., pp. 19–23.  As discussed 

below, the 1995 legislation was structured, and remains so structured 

today, to apply only to ranked felonies.  Relevant excerpts from Laws of 

1995 c 129 are attached as Appendix D. 
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The enactment of Initiative Measure No. 159 by the 1995 

Legislature split the previous deadly weapon enhancement codified in 

former RCW 9.94A.310 (Laws of 1992 c 145 s 9) into “separate 

enhancements for firearms and for other deadly weapons, and broadened 

their application to all felonies except those in which using a firearm is an 

element of the offense.”  Washington Sentencing Guidelines Comm'n, 

Adult Sentencing Guidelines Manual, cmt. at II–70 (1996) (emphasis 

added); see Appendix C.  The Commission’s use of the phrase “all 

felonies”— suggesting application to both ranked and unranked felonies—

is unfortunate, misleading and erroneous when the legislation is 

considered in context of the then-current statutory scheme. 

Table 1.  The 1995 legislation amended data on former RCW 

9.94A.310(1), entitled “Table 1 - Sentencing Grid,” while keeping its 

interpretative “NOTE: Numbers in the first horizontal row of each 

seriousness category represent sentencing midpoints in years(y) and 

months(m). Numbers in the second and third rows represent presumptive 

sentencing ranges in months, or in days if so designated. 12+ equals one 

year and one day.  Codified at former RCW 9.94A.310(1), (Table 1) (Laws 

of 1995 c 129 s 2) (emphasis added); see Appendix D, pages 1–2.   
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Table 2.  The 1995 legislation amended data on former RCW 

9.94A.320, entitled “Table 2 – Crimes Included Within Each Seriousness 

Level.”  Codified at former RCW 9.94A.320, (Table 2) (Laws of 1995 c 

129 s 3); see Appendix D, pages 4–9.  Table 2 includes in addition to 

certain listed felonies a number of felony drug offenses to which various 

seriousness levels have been assigned.  Passim. 

Former RCW 9.94A.310.  The 1995 legislation added new section 

(3) to former RCW 9.94A.310, providing that: 

The following additional times shall be added to the presumptive 

sentence for felony crimes committed after the effective date of 

this section if the offender or an accomplice was armed with a 

firearm as defined in RCW 9.41.010 and the offender is being 

sentenced for one of the crimes listed in this subsection as eligible 

for any firearm enhancements based on the classification of the 

completed felony crime.” …   

(a) Five years for any felony defined under any law as a 

class A felony or with a maximum sentence of at least twenty 

years, or both, and not covered under (f) of this subsection.  

(b) Three years for any felony defined under any law as a 

class B felony or with a maximum sentence of ten years, or both, 

and not covered under (f) of this subsection.  

(c) Eighteen months for any felony defined under any law 

as a class C felony or with a maximum sentence of five years, or 

both, and not covered under (f) of this subsection.  

… (f) The firearm enhancements in this section shall apply to 

all felony crimes except the following: Possession of a machine 

gun, possessing a stolen firearm, reckless endangerment in the first 
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degree, theft of a firearm, unlawful possession of a firearm in the 

first and second degree, and use of a machine gun in a felony. 

… 

Former RCW 9.94A.310(3) (Laws of 1995 c 129 s 2) (emphasis added); 

see Appendix D, p. 3.  

 The 1995 legislation renumbered former subsection (3), which had 

been the single deadly weapon enhancement, to (4).  Subsection (4), now 

setting forth the “deadly weapon other than a firearm” counterpart to the 

firearm enhancement, contained new language similar to that in 

Subsection (3).  Importantly, the legislation kept some of the prior statute’s 

language intact: “The following additional times shall be added to the 

presumptive sentence,” and the enhancement applied where “the offender 

is being sentenced for one of the crimes listed in this subsection as 

eligible.”  Former RCW 9.94A.310(4) (Laws of 1995 c 129 s 2) (emphasis 

added); see Appendix D, p. 3. 

Subsection (5), addressing certain drug offenses committed while 

in a county jail or state correctional facility, was renumbered by the 1995 

legislation from its prior designation as subsection (4) and similarly 

retained the prior statute’s language that “[t]he following additional times 

shall be added to the presumptive sentence,” and the enhancement 
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applied where “the offender is being sentenced for one of the crimes listed 

in this subsection as eligible.”  Former RCW 9.94A.310(5) (Laws of 1995 

c 129 s 2) (emphasis added); see Appendix D, p. 4. 

Subsection (6), addressing certain drug offenses committed within 

a protected zone, was renumbered by the 1995 legislation from its prior 

designation as subsection (5) and similarly retained the prior statute’s 

language that “[a]n additional twenty-four months shall be added to the 

presumptive sentence.”  Former RCW 9.94A.310(6) (Laws of 1995 c 129 

s 2) (emphasis added); see Appendix D, p. 4. 

Thus the 1995 (and prior) legislation provided the authorized 

enhancements could only be added to a presumptive sentence.  Former 

RCW 9.94A.310(3), (4), (5) and (6).  “Presumptive sentence” was defined 

as follows: “(1) The intersection of the column defined by the offender 

score and the row defined by the offense seriousness score determines the 

presumptive sentencing range (see RCW 9.94A.310, (Table 1)).”  Former 

RCW 9.94A.370 (see Appendix E).  This statutory scheme necessarily 

required an offense have a “seriousness score” before a presumptive 

sentence range could be determined.  Offenses without an established 

seriousness level on Table 2 were considered “unranked” and had no 
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presumptive sentence range.  Washington Sentencing Guidelines Comm'n, 

Adult Sentencing Guidelines Manual, at I–19 (1995) (“For an offender 

convicted of a crime without an established seriousness level (i.e., an 

unranked crime), no standard sentence range applies.”).  See “Table 2,” 

codified at former RCW 9.94A.320, and Appendix D, pp. 4–9; accord 

Washington Sentencing Guidelines Comm'n, Adult Sentencing Guidelines 

Manual, cmt. at II–71 (1995)(“The most common felonies have been 

included in the Seriousness Level Table. The Commission decided not to 

rank certain felonies which seldom occur. The Commission will continue 

to recommend adjustments in seriousness levels as new felonies are 

created by the Legislature. If, in the future, a significant number of persons 

are convicted of offenses not included in the Seriousness Level Table, the 

Commission will recommend appropriate seriousness levels to the 

Legislature for those crimes.”); see Appendix D, p. 9. 

When interpreting a statute, “if the statute’s meaning is plain on its 

face, then the court must give effect to that plain meaning as an expression 

of legislative intent.”   Dep’t of Ecology v. Campbell & Gwinn, L.L.C., 146 

Wn.2d at 9–10.  “All words must be read in the context of the statute in 

which they appear, not in isolation.”  State v. Lilyblad, 163 Wn.2d 1, 9, 

177 P.3d 686 (2008).  A statute is deemed ambiguous when the language 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002211639&pubNum=4645&originatingDoc=Id52939ec0e7811e38348f07ad0ca1f56&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002211639&pubNum=4645&originatingDoc=Id52939ec0e7811e38348f07ad0ca1f56&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015147870&pubNum=4645&originatingDoc=Id52939ec0e7811e38348f07ad0ca1f56&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015147870&pubNum=4645&originatingDoc=Id52939ec0e7811e38348f07ad0ca1f56&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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is susceptible to more than one interpretation.  Jacobs, 154 Wn.2d at 600–

01. 

Reading all subsections of former RCW 9.94A.310 (1995) in the 

context of the statute requires the conclusion that the statute as enacted did 

not apply to unranked offenses.  The scope of the statute’s application was, 

and still is today, limited to the “presumptive sentence” (changed to 

“standard sentence range” by Laws of 2000 c 28 s 11 (effective July 1, 

2000)), which by definition is the standard range sentence determined for a 

ranked offense.  Former RCW 9.94A.370 (Appendix E), recodified as 

RCW 9.94A.530 by Laws of 2001 c 10 s 6. 

The State suggests the 1995 legislature’s inclusion of one unranked 

felony, “child luring,” in its “Findings and Intent” statement meant “the 

deadly weapon enhancements clearly applied to all felonies, including 

unranked ones.”  BOR-CA, p. 19–20.  The class C offense, officially titled 

“Luring,” had been recently created.  Laws of 1993 c 509 s 1, effective 

July 25, 1993; codified at RCW 9A.40.090.  As disclosed by the statutes 

discussed above, the enhancements authorized in the 1995 legislation 

could only be added to the presumptive sentence established for a ranked 

felony.  The Sentencing Guidelines Commission has apparently not seen a 

need to recommend ranking to the legislature because the offense of luring 
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is and always has been an unranked felony.  Although the luring statute 

has been amended three times since it was enacted, the legislature has 

taken no steps to otherwise ensure the deadly weapon enhancements apply 

to that unranked crime.  See Laws of 1995 c 156 s 1; Laws of 2012 c 145 s 

1; Laws of 2016 c 11 s 1.  The inclusion of the offense of luring in the 

findings and intent statement of the 1995 legislation appears simply to be 

an anomaly. 

c.  The substitution of “RCW 9.94A.515 or RCW 9.94A.517” in 

place of “Table 1” by Laws of 2002 c 290 s 11 did not change 

former RCW 9.94A.310 (1995)’s non-application to unranked 

felonies. 

After 1995, the legislature made a number of technical 

reorganizations but did not change the substance of the statute.  “Table 1 - 

Sentencing Grid” and the other sections of RCW 9.94A.310 were 

recodified as RCW 9.94A.510 and “Table 2 – Crimes Included Within 

Each Seriousness Level” was recodified as RCW 9.94A.515.”  Laws of 

2001 c 10 s 6.   

In 2002, the legislature kept Table 2 at RCW 9.94A.515 (Laws of 

2002 c 290 s 2) but moved all of the drug offenses into a newly created 

“Table 4 – Drug Offenses Seriousness Level.”  Laws of 2002 c 290 s 9, 

codified at RCW 9.94A.518.  The legislature created an accompanying 
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“Table 3 – Drug Offense Sentencing Grid.”  Laws of 2002 c 290 s 8, 

codified at RCW 9.94A.517.  “Table 1 – Sentencing Grid” was left at 

RCW 9.94A.510 (Laws of 2002 c 290 s 10).  The remaining subsections 

(2) through (7) of RCW 9.94A.510 were placed into a new section of 

chapter 9.94A RCW, later codified at RCW 9.94A.533.  Laws of 2002 c 

290 s 11.  A new subsection (1) was added at that time: 

NEW SECTION. Sec. 11. A new section is added to chapter 9.94A 

RCW to read as follows: 

(1) The provisions of this section apply to the standard sentence 

ranges determined by RCW 9.94A.510 or section 8 of this act. … 

Id.  RCW 9.94A.530 – “Standard Sentence Range” was similarly amended 

to read in part, “(1) The intersection of the column defined by the offender 

score and the row defined by the offense seriousness score determines the 

standard sentence range (see RCW 9.94A.510, (Table 1) and section 8 of 

this act, (Table 3).”  Laws of 2002 c 290 s 11.  As discussed above, 

“Section 8” refers to RCW 9.94A.517.   

The 2002 legislation reorganized and simplified the statutory 

scheme put into place as a result of Initiative 159.  The base requirement 

that the authorized enhancements may only be added to the 

presumptive/standard range sentence did not change.  The directive to 

calculate an offender’s standard range sentence based on criminal history 
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and the crime’s assigned seriousness level did not change.  The sentencing 

grid reflecting the current standard range and the list of current assigned 

seriousness levels were each split in two and they now separately reflected 

standard range and seriousness levels for non-drug and drug felonies.  The 

new sentencing grids became codified at RCW 9.94A.515 and RCW 

9.94A.517.   

The substitution of “RCW 9.94A.515 and RCW 9.94A.517” in 

place of “Table 1” by Laws of 2002 c 290 s 11 did not substantively 

change RCW 9.94A.533 or former RCW 9.94A.310 (1995)’s non-

application to unranked felonies.  The State’s claim the replacement was 

either an unconstitutional unintended amendment or an unconstitutional 

conscious overruling of existing law is unsupported by the statutory 

history.  BOR-CA, pp. 21–22.  The legislature simply did not intend the 

authorized enhancements to apply to unranked offenses.   

This conclusion is bolstered by the fact that in the same 2002 

legislation, the legislature assigned a seriousness level III (on the newly 

created Table 4) to previously unranked felony drug offenses under 

chapter 69.50 RCW if they had a deadly weapon special verdict.  Laws of 

2002 c 290 s 9.  This demonstrates the legislature knew how to accomplish 
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application of the deadly weapon enhancements to previously unranked 

felonies should it choose to do so.  “Under expressio unius est exelusio 

alterius, a canon of statutory construction, to express one thing in a statute 

implies the exclusion of the other.  Omissions are deemed to be 

exclusions.”  In re Det. of Williams, 147 Wn.2d 476, 491, 55 P.3d 597 

(2002) (citation omitted). 

This conclusion is supported by the fact that when the legislature 

created in 2003 the unranked crime at issue here it did not “exempt” the 

offense from application of the enhancements authorized by the 1995 

legislation, as it did with certain ranked felonies which involved the use of 

a firearm as an element of the crime.  “State v. Workman, 90 Wn.2d 

4[4]3[, 584 P.2d 382] (1978), prohibits “double counting” an element of 

an offense for the purpose of proving the existence of the crime and using 

it to enhance the sentence, without specific legislative intent to so allow.  

Consistent with Workman, neither the firearm enhancement nor the “other 

deadly weapon” enhancement applies to specified crimes where the use of 

a firearm is an element of the offense (listed in [former] RCW 

9.94A.310(f) and (4)(f)).”  Washington Sentencing Guidelines Comm'n, 

Adult Sentencing Guidelines Manual, at II–31 (1995); see Appendix B, p. 

2. 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002641741&pubNum=4645&originatingDoc=Id52939ec0e7811e38348f07ad0ca1f56&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002641741&pubNum=4645&originatingDoc=Id52939ec0e7811e38348f07ad0ca1f56&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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The conclusion is also reinforced by the legislature’s acceptance of 

the Soto decision.  State v. Soto, 177 Wn. App. 706, 309 P.3d 596 (2013).  

As our Supreme Court explained in State v. Ervin, 169 Wn.2d 815, 825, 

239 P.3d 354 (2010), 

Any lingering doubts about the correctness of [a party's] 

interpretation are allayed by the legislature's acquiescence in it.  

We presume the legislature is ‘familiar with judicial interpretations 

of statutes and, absent an indication it intended to overrule a 

particular interpretation, amendments are presumed to be 

consistent with previous judicial decisions.’ 

 

(quoting State v. Bobic, 140 Wn.2d 250, 264, 996 P.2d 610 (2000)).  Soto 

interpreted language in RCW 9.94A.533(1): “The provisions of this 

section apply to the standard sentence ranges determined by RCW 

9.94A.510 or 9.94A.517."  Since the time of the opinion published in part, 

filed August 22, 2013, the legislature has amended RCW 9.94A.533 two 

times, but has in no way altered the language interpreted in Soto.  See 

Laws of 2016 c 203 § 7, eff. June 9, 2016; Laws of 2015 c 134 § 2, eff. 

April 29, 2015.  This legislative acquiescence in Soto’s interpretation of 

subsection (1) strongly favors Mr. Vazquez’ interpretation of the statute.   

The jury convicted Mr. Vazquez of the crime of riot while armed 

regarding the events of June 23, 2013.  Former RCW 

9A.84.010(2)(b)(2003).  The name of the crime was later changed to 
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criminal mischief.  The crime remained elevated from a misdemeanor to a 

class C felony upon the finding of being armed with a deadly weapon.  

Laws of 2013 c 20 § 1, 3 (effective January 1, 2014).  Being armed with a 

deadly weapon is an element of the offense. 

The statutory requirement that the accused be armed for a felony 

riot conviction is also reflected in our pattern to-convict 

instruction. According to the instruction, in order to convict on 

felony riot, the State must prove that “the defendant was armed 

with a deadly weapon.” 11A Washington Practice: Washington 

Pattern Jury Instructions: Criminal 126.02, at 323 (2d ed.1994) 

(emphasis added). The comment section goes on to state: “If the 

defendant was armed with a deadly weapon, riot is a class C 

felony; otherwise it is a gross misdemeanor. Being so armed is an 

element of the felony offense.” Id. cmt. at 324 (emphasis added).. 

State v. Montejano, 147 Wn. App. 696, 700, 196 P.3d 1083, 1084 (2008) 

(some emphasis omitted).  Had the 2003 legislature believed the unranked 

felony offense of riot while armed was potentially subject to a deadly 

weapons enhancement in violation of the Workman prohibition, logically it 

would have amended the enhancement statute to exempt the unranked 

offense as it previously did for certain ranked offenses.  That it did not do 

so supports a conclusion the legislature never intended the authorized 

enhancements to apply to unranked offenses. 

In State v. Soto, 177 Wn. App. 706, 709–16, 309 P.3d 596 (2013), 

this Court analyzed RCS 9.94A.533.  It concluded a sentencing court lacks 
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statutory authority to impose deadly weapon enhancements upon a 

conviction for a class C unranked felony where the statute, which permits 

adjustments to standard sentences, does not apply to unranked felonies.  

Therefore the trial court’s 18-month increase of Mr. Soto’s sentence 

imposed for the animal cruelty conviction was unauthorized and void.  The 

court reversed the firearm sentence enhancement and remanded to the trial 

court to strike the enhancement from Mr. Soto’s judgment and sentence.  

Id. at 709, 716.  For the reasons stated, the State v. Soto decision was 

correct. 

2.  When considered in context of the statutory history and scheme 

as a whole, an unranked felony is not a strike offense under RCW 

9.94A.030(33)(t).  

The State acknowledges the riot while armed conviction is an 

unranked felony and may not be subject to enhancement under RCW 

9.94A.533 pursuant to Soto.  Nevertheless, the State claims the Soto 

decision prevents the jury’s special verdict finding Mr. Vazquez was 

armed with a deadly weapon during the commission of that offense from 

being noted on the Judgment and Sentence which would indicate it was a 

“strike offense” under the Persistent Offender Accountability Act (POAA).  

The State further asserts Soto should be overruled because the inability to 

assess deadly weapon enhancements under RCW 9.94A.533 and/or “strike 
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offense” status under RCW 9.94A.030(33)(t) to sentences for unranked 

felonies conflicts with the “entire point of the [POAA] to permanently 

remove from society those who failed to respond to the rehabilitation and 

specific deterrence provided by the criminal justice system and continued 

their dangerous criminal activities.”  BOR-CA, pp. 13–19, 23–24.   

For the reasons discussed below, the State misconstrues the 

holding in Soto and must look to the legislature to address any perceived 

inconsistencies between the POAA and RCW 9.94A.533 regarding 

unranked felonies.  “Any other felony” under RCW 9.94A.030(33)(t) 

refers to ranked felonies or alternatively, under the rule of lenity, 

ambiguities must be resolved in Mr. Vazquez’ favor to affirm the trial 

court’s determination the jury’s deadly weapon special verdict for the 

unranked felony is unauthorized and void and should be stricken from the 

judgment and sentence. 

a.  Under State v. Soto, the firearm and deadly weapon 

enhancements under RCW 9.94A.533 cannot apply to an unranked 

felony. 

As to the State’s first concern, the only issue before the Soto court 

was whether a firearm enhancement under RCW 9.94A.533(3) applied to 

the unranked class C felony of first degree animal cruelty.  The court 

correctly concluded it did not and thus found “the trial court’s 18-month 
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increase of Mr. Soto’s sentence imposed for the animal cruelty conviction 

was unauthorized and void.”  It reversed the firearm sentence enhancement 

and remanded to the trial court to strike the enhancement from Mr. Soto’s 

judgment and sentence.  Soto, 177 Wn. App. at 716.  This author was 

counsel for Mr. Soto in that appeal, Court of Appeals No. 30121-4-III.  

She has reviewed the record and confirms the subject of whether the trial 

court’s bench finding that Mr. Soto was armed with a firearm during 

commission of the offense could or should remain noted on the judgment 

and sentence for POAA purposes was never discussed, acted upon or 

decided by any court. 

b.  An unranked felony is not a strike offense. 

This is an issue of first impression.  As a starting point, over the 

time since its enactment the procedure for obtaining a deadly weapon 

special verdict has remained the same: a court’s finding of fact or a jury’s 

finding by special verdict that the offender or an accomplice was armed 

with a deadly weapon at the time of the commission of the crime.  RCW 

9.94A.825 [Laws of 1983 c 163 § 3. Formerly RCW 9.94A.602, 

9.94A.125.]  Historically,  

[t]he SRA did not originally provide sentence enhancement for all 

crimes involving a deadly weapon. In 1983, the Legislature 

adopted the Commission’s recommendations that additional time 
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be added to the offender’s presumptive sentence for some crimes 

where the use of the deadly weapon warranted additional 

punishment. These crimes were Kidnapping 1 and 2, Rape 1, 

Robbery 1, Burglary 1, Burglary 2 (non-dwelling), Assault 2, 

Escape 1, and delivery or possession with intent to deliver a 

controlled substance (RCW 9.94A.310). The Legislature added 

Theft of Livestock 1 and 2 to this list in 1988 and added Assault of 

a Child 2 in 1992.  The Legislature also clarified in 1986 that the 

deadly weapon enhancements apply to anticipatory offenses and to 

all the drug offenses enumerated in RCW 9.94A.030(18). 

Washington Sentencing Guidelines Comm'n, Adult Sentencing Guidelines 

Manual, cmt. at II–30, 31 (1995); see Appendix B, pp. 1–2.  

Thus, prior to enactment of the POAA in 1994, the deadly weapon 

special verdicts authorized in former RCW 9.94A.125 could only act to 

enhance certain ranked crimes specified by the legislature in former RCW 

9.94A.310.   

Against this backdrop, in November 1993, the voters of the state of 

Washington were asked in Initiative 593 to decide the question: 

Shall criminals who are convicted of “most serious offenses” on 

three occasions be sentenced to life in prison without parole? 

 

Seventy-six percent of the voters of this state answered “yes” to this 

question.  State v. Thorne, 129 Wn.2d 736, 746, 921 P.2d 514, 518 (1996).  

Initiative 593, titled the “Persistent Offender Accountability Act” and 

commonly known as the “three strikes and you're out” law, amended 

sections of the Sentencing Reform Act of 1981(SRA).  RCW 9.94A; Laws 
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of 1994, c 1 (Initiative 593, approved November 2, 1993).  The complete 

text of Initiative Measure 593 is found in the 1993 Official Voters 

Pamphlet at 14–22 (2d ed.), which can be viewed online at 

https://www.sos.wa.gov/elections/Voters-Pamphlets.aspx.   

The Findings and intent in enacting the POAA are now codified at 

RCW 9.94A.555: 

(1) The people of the state of Washington find and declare that: 

(a) Community protection from persistent offenders is a 

priority for any civilized society. 

(b) Nearly fifty percent of the criminals convicted in 

Washington state have active prior criminal histories. 

(c) Punishments for criminal offenses should be 

proportionate to both the seriousness of the crime and the 

prior criminal history. 

(d) The public has the right and the responsibility to 

determine when to impose a life sentence. 

(2) By sentencing three-time, most serious offenders to prison for 

life without the possibility of parole, the people intend to: 

(a) Improve public safety by placing the most dangerous 

criminals in prison. 

(b) Reduce the number of serious, repeat offenders by 

tougher sentencing. 

(c) Set proper and simplified sentencing practices that both 

the victims and persistent offenders can understand. 

(d) Restore public trust in our criminal justice system by 

directly involving the people in the process. 

Laws of 2001 c 10 s 6 [Laws of 1994 c 1 § 1 (Initiative Measure No. 593, 

approved November 2, 1993). Formerly RCW 9.94A.392.].  The new law 

added the following language to former RCW 9.94A.120(4): 

https://www.sos.wa.gov/elections/Voters-Pamphlets.aspx
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A persistent offender shall be sentenced to a term of total 

confinement for life without the possibility of parole or, when 

authorized by RCW 10.95.030 for the crime of aggravated murder 

in the first degree, sentenced to death, notwithstanding the 

maximum sentence under any other law. 

 

Initiative 593 defined the terms “persistent offender” and “most 

serious offense.”  A “persistent offender” is an offender who: 

(a) Has been convicted in this state of any felony considered a most 

serious offense; and 

(b) Has, before the commission of the offense under (a) of this 

subsection, been convicted as an offender on at least two separate 

occasions, whether in this state or elsewhere, of felonies that under 

the laws of this state would be considered most serious offenses 

and would be included in the offender score under RCW 

9.94A.360; provided that of the two or more previous convictions, 

at least one conviction must have occurred before the commission 

of any of the other most serious offenses for which the offender 

was previously convicted. 

 

Former RCW 9.94A.030(27); see Appendix A, p. 4.  “Most serious 

offense” means any of the following felonies or a felony attempt to 

commit any of the following felonies, as now existing or hereafter 

amended: 

(a) Any felony defined under any law as a class A felony or 

criminal solicitation of or criminal conspiracy to commit a class A 

felony; 

(b) Assault in the second degree; 

(c) Assault of a child in the second degree; 

(d) Child molestation in the second degree; 

(e) Controlled substance homicide; 

(f) Extortion in the first degree; 

(g) Incest when committed against a child under age fourteen; 

(h) Indecent liberties; 
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(i) Kidnapping in the second degree; 

(j) Leading organized crime; 

(k) Manslaughter in the first degree; 

(l) Manslaughter in the second degree; 

(m) Promoting prostitution in the first degree; 

(n) Rape in the third degree; 

(o) Robbery in the second degree; 

(p) Sexual exploitation; 

(q) Vehicular assault; 

(r) Vehicular homicide, when proximately caused by the driving of 

any vehicle by any person while under the influence of intoxicating 

liquor or any drug as defined by RCW 46.61.502, or by the 

operation of any vehicle in a reckless manner; 

(s) Any other class B felony offense with a finding of sexual 

motivation, as “sexual motivation” is defined under this section; 

(t) Any other felony with a deadly weapon verdict under RCW 

9.94A.125; 

(u) Any felony offense in effect at any time prior to December 2, 

1993, that is comparable to a most serious offense under this 

subsection, or any federal or out-of-state conviction for an offense 

that under the laws of this state would be a felony classified as a 

most serious offense under this subsection. 

 

Former RCW 9.94A.030(23); see Appendix A, pp. 3–4.  The voters 

pamphlet explained that “most serious crimes” essentially consist of all 

class A felonies and all class B felonies involving harm or threats of harm 

to persons.  1993 Official Voters Pamphlet at 5 (2d ed.); see Voters 

Pamphlet excerpt attached as Appendix F, p. 5.
2
   

 Thus, upon enactment of the POAA in 1994, the deadly weapon 

special verdicts authorized in former RCW 9.94A.125 could only act to 

                                                 
2
 It is interesting to note Professor John Strait and Spokane attorney Carl Maxey, now 

deceased, prepared the Voter Pamphlet Statement against Initiative 593.  Id. at p. 5. 
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grant a sentence enhancement to the ranked crimes specified in former 

RCW 9.94A.310 and grant “strike offense” status to the crimes listed in 

the newly created definition of “most serious offense” in former RCW 

9.94A.030(27).  All but one of the listed offenses in the new definitional 

subsection are clearly ranked offenses.  At issue here is whether “any other 

felony with a deadly weapon verdict under [former] RCW 9.94A.125” 

applies to unranked felonies.  For the following reasons, “any other 

felony” does not apply to unranked felonies.  

The 1994 legislature did not amend former RCW 9.94A.310 to 

apply to unranked felonies.  And prior to the POAA only certain ranked 

felonies specified in former RCW 9.94A.310 were subject to deadly 

weapon enhancements under former RCW 9.94A.125.  Washington 

Sentencing Guidelines Comm'n, Adult Sentencing Guidelines Manual, 

cmt. at II–30, 31 (1995); see Appendix B, pp. 1–2 (listing the specific 

felonies subject to enhancement).  The POAA established a list of the 

offenses that would be granted “strike offense” status, which was broader 

than the ranked felonies specified in former RCW 9.94A.310 as being 

eligible for enhancement.  Former RCW 9.94A.030(23).  Except for minor 

addition or subtraction of words in a few of the eligible offenses, that list 

remains the same today.  RCW 9.94A.030(33) (2016).  Based on the 
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statutory scheme, those offenses on the POAA list (former RCW 

9.94A.030(23)) but not specified in former RCW 9.94A.310 as eligible for 

enhancement under former RCW 9.94A.125 remained ineligible for 

enhancement.  However, upon conviction they would automatically be 

granted “strike offense” status for future POAA purposes.   

The unranked offense at issue here, riot while armed, is not on the 

POAA list.  Soto determined unranked offenses had never been eligible for 

deadly weapons enhancements under RCW 9.94A.533.  As discussed in a 

preceding section, the legislature’s failure to alter the interpreted language  

in RCW 9.94A.533 in several subsequent amendments represents 

acquiescence in Soto’s interpretation.  Accordingly, unranked offenses 

could not be the recipient of a deadly weapon verdict under former RCW 

9.94A.125 or its present codification at RCW 9.94A.825.  Unranked 

offenses therefore do not fit the POAA definition of “[a]ny other felony 

with a deadly weapon verdict under RCW 9.94A.125.”  RCW 

9.94A.030(33)(t).  The statutory scheme fully supports the conclusion an 

unranked felony does not qualify as a “strike offense.” 

The 1995 legislation, “Hard Time for Armed Crime” Act, did 

significantly broaden the list of felonies eligible for deadly weapon 
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enhancements under former RCW 9.94A.310.  Part of the motivation for 

expanding application of the enhancements was that “[c]urrent law does 

not sufficiently stigmatize the carrying and use of deadly weapons by 

criminals, and far too often there are no deadly weapon enhancements 

provided for many felonies, including murder, arson, manslaughter, and 

child molestations and many other sex offenses …,” and by increasing the 

penalties the people intended to “[s]tigmatize the carrying and using of any 

deadly weapons for all felonies with proper deadly weapon 

enhancements.”  Laws of 1995 c 129 s 1, Findings and Intent; see 

Appendix D, p. 1.  Despite this stated motivation and intent, the 1995 

legislature similarly did not amend former RCW 9.94A.310 to apply to 

unranked felonies.  See discussion supra. 

The State reasons the jury’s special verdict finding makes the 

unranked felony offense of riot while armed a “most serious offense” 

under RCW 9.94A.030(33)(t) because the offense literally is “any felony” 

and the jury factually returned a deadly weapon verdict.  BOR-CA, pp. 13–

15.  The State offers no analysis why the definition should be considered 

in isolation instead of in context of the voters’ approval of the POAA by 

initiative in 1993 and the POAA’s relation to the larger and 

complementary provisions of the Sentencing Reform Act including 

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000259&cite=WAST9.94A.030&originatingDoc=Ia9eaa7006f8511e68bf9cabfb8a03530&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_0d8f000032954
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historical eligibility for deadly weapon enhancements.  As demonstrated 

above, the definition when considered in context of the statutory scheme 

grants “strike offense” status only to ranked felonies.   

The statutory scheme has remained constant.  Even if the 

legislature did not intend to omit unranked felonies from application of the 

“strike offense” status, the matter must be left to the legislature to correct 

the error.  See In Re Pers. Restraint of Acron, 122 Wn. App. 886, 891, 95 

P.3d 1272 (2004).  “Appellate courts do not supply omitted language even 

when the legislature’s omission is clearly inadvertent, unless the omission 

renders the statute irrational. … [W]here the legislature’s omission ‘did 

not undermine the purposes of the statute [but] simply kept the purposes 

from being effectuated comprehensively,’ we will not read omitted 

language into a statute.  Id., quoting State v. Taylor, 97 Wn.2d 724, 729, 

649 P.2d 633 (1982). 

 Here, omitting unranked felonies from application of a “strike 

offense” designation does not undermine the statutory scheme.  The felony 

criminal mischief (formerly riot) while armed offense under RCW 

9A.84.010(2)(b) (2013)—as well as all other unranked felonies—can still 

be enforced; violations can still be punished.  The statutes permitting 

imposition of a sentence of life without possibility of parole based on three 
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“strike offenses” continues to be part of the sentencing scheme, which is 

not made irrational by the exclusion of unranked felony offenses. 

This Court should affirm the trial court’s determination the jury’s 

deadly weapon special verdict for the unranked felony should be stricken 

from the judgment and sentence. 

F. CONCLUSION 

 For the reasons stated herein and in his opening brief, this Court 

should grant the relief previously requested and also uphold the sentencing 

decision by denying the state’s cross-appeal. 

 Respectfully submitted on December 19, 2016. 
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