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I. ASSIGNMENT OF ERROR

A. Assignment of Error

1. The trial court erred by finding the Department did not
violate the PRA because Mr. McKee did not clarify his reguest.

2. The trial court erred in determining the Department
proparly redacted the victiﬁ information under RCHW 42.56.240.

3. The trial court erred in not addressing the withholding
of the "Bowman-Brooks" emails.

B. Issues Pertaining to Assignment of Error

1. Did the trial court err in finding the Department was
not required to respond within five business days of Mr. McKee's
November 24, 2014 and December 1, 2014 requests by either
providing inspection of the pertinent records, providing a
rzasonahle estimate of time to compile the records or deny the
records request citing to a statutory exemption because Mr. McKee
did not provide clarification to his latter December 28, 2014
request?

2. Did the trial court err in finding the Department was
not required to provide Mr. McKee inspection of the "gertinent
records" related to his two FRMT hearings because Mr. McKee did
not clarify what he meant by "pertinent records" if he wanted
copies of documents contdined in his central file?

3. Did the trial court err in not determining whether the
Department silently withheld the pertinent records that are
located in Mr. McKee's electronic file?

4L, Did the trial court =rr by finding the Department



properly redacted the victims names from the judgement and
sentence, publishéd court of appeals decision and Prohibited
Contact Review because the PRA does not allow an agency to
respond hased on who the requestor is?

5. Did the trial court err in not deciding
whether the Bowman-Brooks emails were appropriately withheld?

ITI. STATEMENT OF THE CASE

The Washington S5tate Department of Corrections "Department!
has a classification system, The stated purpose of:

Classification is the managament tool used to assign

of fenders to the least restrictive custody designation that
addresses programing and other needs, while providing for
the safety of personnel, the community, and offenders. The
classification process will be documented in the applicable
Custody Facility Plan (CFP) in the offender's electronic
file,

cP |37 (underline mine)
The classification process is compiled of a Facility Risk
Management Team (FAMT).

The FRMT will address custody designation, programing
gxpectations, offender needs, and facility placement
recommendations in the CFP. O0Offender privileges (e.g.
visiting, Extended Family Visits, recreation, escorted
leave) may alsoc he addressed.

ce 1Y
Fach inmate has a Custody Facility Plan (CFP).

All CFP's will he initiated by the Counselor/CCO through the
FRMT. This inpludes intake plans, Regular Reviews, Plan
Change Reviews, Targeted Reviews, and Re-Entry Plans.

1. Notice of FRMT mestings will be provided to the offender
at least 48 hours before the review using DOC 05-7894
Classification Hearing Notice/Appearance Waiver, unless
precluded for security or other substantial re=asons.

CP 4] §(TvY(RY(1)). 1Immates are encouraged to participate in



the FRMT meetings. CP |4] §(IV)(A)(2-4).

ihen a Counselor prepairs for an FRMT s/he reviews pertinent
recards in the inmates electranic file. CHEE:F?Department
policy 300.3R0 identifies several places in an inmates electonic
file that they must either review and/or update for FRMT's. "The
classification process will be documented in the applicahble
Custody Facility Flan (CFP) in the offender's electronic file.”
B91§§ §(11). “Decisions and/or recommendations will be
documented in the Recommendations section of the CFP." CELZj‘
§(ITTY(C)Y. “Ensure that all descrintiaons are entered in the CCR
for all active causes in the offender's electronic file...® CP
(42 §(TV)(B)(4). "All classification reviews will be documented
in a CFP in the offender's electronic file..." CP [42 $(V)(A).
"The intake plan will be documented in the offende;'s electronic
file." CP [43 $(V)(H)(3). "Regular reviews are used to document
an offender's compliance with the current CFP." CPlﬁiﬂ
S(UN(IY(1)Y. As explained by Classification Counselar IT Jennifer
Lynch "[iln the event of a facility plan,... I will go through
the offender's file electronic and hard copy ..." CP ngl&ﬁ:a_
page 6 lines 23-25

On November 10, 2074, Mr. McKee's Classification Counselor
Andrea Husky reguested Mr . McKee sign the Classification Hearing
Notice/Appearance Waiver ("Classification Notice"). Mr, McKee
signed the form and reguested his copy. Ms. Husky stated that
Mr. McKee would need to obtain his cooy by submitting a public

recurds reguest to Department Headguarters., CP [ig qT2.



0On December 1, 2014 Ms. Husky requested Mr, McKee sign
another Classification Notice and again stated he would have to
obtain his copy through public records at Department
Headguarters. OP U;i L. The record does not indicate what the
November 10, 2014 Classification Notice was in regards to, but
the Decemb=r 1, 2014, Classification Notice was for an FRMT. CP
US 112-s.

The Classification Notice includes notice under "Dffender
Rights" that "You [Mr. McKee] have the right ta submit a written
request for a reviesw of all pertinent official records in the
offender file through the Records Manager, using DOC 05-066
Request for Disclosure of Records.” CP LLﬁ

Following the notice, on November 11, 2014, Mr., McKee filled
out the DOC 05-066 Reguest For Disclosure Of Records form marking
the section "I reguest to inspect my central file." and notifying
the records department that:

I am requesting "a review of all pertinent official records

in the offender file" pursuant to the classification

notice/appearance waiver DOC form 05-794 for my November
FRMT meeting. v

cP 3% -39 .
Mr. McKee attached the form to a kite (prison form of
communication) addressed to "CRCC Records” reguesting
confirmation of receipt. CP ;EZ:
On November 25, 2014 CRCC Correctional Records Technician 1
Dena Leaverton responded:
Pleass contact: Per WAC 137-08-080 Public Disclosure
Reguests must be submitted through U.5, Mail: Public

Disclosure Unit Department of Corrections PN BOX 41118

-4 -



Olympia, (A 9B50O4
and returned the form stating "If you want more than this one
document please re-kite for central file review." CP 3:1_;:22{_.
The record is not clear uhatkthe "gne document"™ Ms., Leaverton is
referring to.

On December 1, 2014 Mr. McKee submitted another Request For
Disclosure Of Records form attached to a kite addressed to "CRCC
Records Manager", again marking the section "I reguest to inspect
ﬁy central file" and stating "Per the classification hearing
notice/appearance waiver I signed today I am requesting 'a review
qf all pertinent official records in the offender file" prior to
my 12/3/14 FRMT meeting/review." CP fiQLilﬂl_' Ms. Leaverton
responded an December 3, 2014, again stating that Mr. McKee must
make his request through the Public Disclosure Unit in 0Olympia,
Id. Ms. Leaverton made these responses "Hecause it was unclear
to [her] what 'pertinent offjcial records' were, [she] informed
[Mr. McKee] 'per WAC 137-08-090 Public Disclosure Requests must
be submitted through U.S. mail: Publiec Disclosure Unit! in
Olympia Washington." CP 2:1.

On December 28, 2014 Mr. McKee sent a PRA request to the
Public Disclosure Unit in Dlympla requesting:

Ay this letter and pursuant to the Public Records Act I am

requesting to 's review of 8ll pertinent official records in

the gffender file! pursuant to DOC form 05-066 related to
the 1/24/14 FRMT notice I received on or about 11/24/14 and
on or about 12/1/1%4.

ce (10 .

On January 06, 2015 Cary Nagel, Departmsnt Public Disclosure



Specialist, responded:

Your reguest for records dated Decembher 28, 2014, was
received on January 05, 2015. This reguest has been
assigned public disclosures tracking number PDU-32422.
Please reference that number in any future correspondence
regarding this requsst,

You write to reguest the following”

1. A review of 3ll pertinent official records in the

of fender file pursuant to DOC form (5-066 related to the
1/24/2014 FRMT notice you raceived on or about 11/24/14 and
on ar ahout 12/1/2014.

If you are reguesting to review records in your central or
‘gffender file'! you must process your request through the
records department at your parent facility. VYou will then
be scheduled for review of your file within 30 business
days. VYou will then bz placed on the Call-0ut list for your
place and time to review documents.

If there are specific copies of documents that you want and
do not need an entire central file review, notify the
Records Department that you are canceling the reguest for
the central file review. If you are requesting coplies of
specific documents in your Central File, please dsfine what
is meant by "pertinent official records". lpon receipt of
your clarification we will nroceed with your regquest.

If no correspondence 1s received within 30 days of this
letter your request will be closad.

CP Y (underline in original).

Mr. Nagel equated this reguest as a reguest to review Mr,

McKee's central file, or "offender file" indicating that was the

only

place the pertinent records would be located hecause he was

aware of the specific FRMT notice Mr. McKee was referring to as

it was in his possession at the time of his response. CP jZU -

22 -

[i]ln order to provide Mr, McKee assistance, I took the
initiative to expedite his request for an offender central
file revieW and contacted Coyote Ridge Corrections Center to
schedule an appointment for him to review his central file
and place him on the Call-lut list., During my discussion

-6 -



with Ms, Leaverton, she informaed me a letter would go out
to Mr. McKee letting bim know she was preparing his records
for revisw,

DPIQ% 16,
According to Ms. Leaverton:

[oln January 6, 2015, I rzceived a phone call from Public
Disclosure Specialist Cary Nagel reguesting I schedule McKes
for an offender central file revisw,

The same day, I sent s Central File RevieW Response Letter
to McKee which stated he would be scheduled for review of
his file in 30 businass days,.

I reviewsd and prepared McKee's central file. 0On January
22, 201S, Mr. McKee was given access to his central file and
provided with an exemption log identifying any documents
redacted or withheld. All documsnts in his central file
which were redacted or withheld were noted on the sxemption
log praovided to him. [Ms. Leaverton] did not redact or
withhold any documents from his central file which were not
identified on the exemption log, McKee did not state at
this time whether the documents produced were what he was or
was not asking for. McKee was more concerned about his
signed Farility Risk Management Team form,

cr 30 T10.

At the January 22, 2015 review, Mr., MecKee asked 1if the file
contained his electronic file, Both file clerks stated "no".
Mr. McKee than asked if the file contained the "pertinent records
to the November 10th or December 1st hearing referenced. They
stated they did not know.” C?_Ufé,ﬁB. At that time Mr. McKee
"did not know,.. a Classification Checklist existed or that any
document provided information showing exactly where documents
critical to Facility hearings were kept." Id.

At the January 22, 2015 central file reviesw Ms. Leaverton
"provided [Mr. McKe=] with an examption log identifying any

documents redacted or withheld. All documents in his central



file which were radacted or withheld were noted on the exemption
log provided to him." CP 30 910. The redactions from the

central file at issue in this matter consist of the names of Mr.
McKee's victims in his current criminal conviction contained in

his Judgment and Sentence (0P 7% -74 & $4), in the published

opinion of Mr. McKee's appeal (CP ]Ei_:gié_), and in a Department
form titled "Prohihited Contact Review" (nggi_) the Department
provides to inmates notifying them of who they are prohibited
from contacting. The Department cited to RCW 42.56.240(2)&(5)
for authority (CP EL]__& ﬁiﬂ_l The Department withheld four
pages "E-mails Bowman and Aracks" (CP Y47) citing RCW 42.56.290;
5.60.060(2)(a); and 42.56.070(1) as authority. CP 49 . Noreof
the pertinent records to Mr. McKes's revieus were contained in
his ecentral file, rather they were contained in his electronic
file. cpr 56, IS¢, 36 - 165 .

On May 12, 2015, Mr. McKee filed a complaint alleging the

Department had violated the PRA when the Department failed to
provide a timely response to his two requests (CP :Z_ Linges 10-
20}, failed to provide an ex=zmption log identifying the silently
withheld records (CP jﬁ_ Lines 2R-2f), that the Departments
redactions and withholding's were imnroper (BP&QEL Lines 20-24),
and that these actions ar inactions amounted to bad faith.

On July 16, 2015, the Department filed a motion to show
cause arguing that Mr. McKee had "failed to show a violation of
the Public Records Act." (CP_7 ), Mr. McKee 'received & response

to his records requests.", (CP 7 )} Mr. McKee "was providad



with an exemption log which properly redacted records.”
(cp Sg ), Mr. McKee "has never responded to DOC' clarification
request." (CP /O ), Mr. McKee "Has Failed To Show defendant's
Responses to His Public Records Reguest Amounted to Bad Faith."
(CP }J1 ), and "In the Event the Court Finds A Bad Faith
Violation of the PRA, Plaintiff Should He Awarded No Penalties or
Penalties in the Low Range." CP |3
On August 17, 2015, Mr. McKee responded arguing the
Department violated RCU 42.56.520 by not timely responding to Mr.
‘McKee's three PRA requests, "failed to provide McKee with an
opportunity to review 'officially relevant records' that are used
for classification hearings.", "improperly redacting documents™",
"failed to provide all necessary information in its exemption
logs", and that the Department "acted in bad faith" entitling Mr.
McKee to penmalties and costs for these violations. CP 22¢ - 2§
On August 21, 2015, ths Court granted the Departments show
cause motion resolving the matter. The court found as a
conclusion of law that:
1. Defendant did not violate the Public Records Act as it
sent Plaintiff a letter seeking clarification of his public
records request and Plaintiff failed to respond to the
letter;
2. Defendant did not violate tha Public records Act when it
redacted Plaintiff's victim information in the documents
located in Plaintiff's offender central file. Requiring
Defendant to parse out individual victim information would
place the bPefendant in an untenable position of responding
based on who the requestor is which is not authorized by
statute,
CP

The trial court did not address the attorney client

-9 -



redactions Mr. McKee had challanged,

IIT. ARGUMENT

A STANDARD 0OF REVIEW

We review challenges to an agency action under the PRA
de novo. The PRA reguires disclosure of public records
upon request, unless an exemption applies. RCU

42 ,56.,070(1). The burden is on the agency to show that
such an exemption applies, former RCW 42.56.550, and we
narrowly construe exemptions, RCW 42.56.030.

lest v. Gregoire, 184 Wn.App. 164, 336 P.3d 110, 112 (201&4)

(citation omitted)

In a PRA case, the trial court 'may conduct a hearing
hased solely on affidavits,' and where, as here, the
'case presents a guestion of law which was decided by
the trial court soclely on the basis of documentary
gvidence and legal arguments, revieuw is de novo.

Gronquist v, Dep't of Licensing, 175 Wn.App. 729, 742, 308

P, 3d 538 {(2M3)

A. THE TRIAL COURT ERRED BY FINDING THE DEPARTMENT DID
NOT VIOLATE THE PRA BECAUSE MR. MCKEE DID NOT
CLARIFY HIS LATTER REQUEST

1. Dena Leaverton llas Required To Respond To Mr, McKse's
Novemher 24, 2014 and December 1, 2014 PRA Requests In
Accordance With RCW 42 .56.520 Regardless OFf Mr. McKee's
Failure To Clarify His Future PRA Reguest

Ms . Leaverton received Mr, McKee's November 24, 2014 PRA
reguest on November 25, 2014, (P ;SZ_ . Mr. McKee's request
was specifically marked "I reguest to inspect my central
file." and further clarified he was seeking "'a review of all
pertinent official records in the offender file' nursuant to
the classification notice/appesrance waiver DOC form D5-794
for my November FRMT metting,!' CP ;éi . Mr, McKee's Decemhber

1, 2014 reqguest was also marked "I reguest to inspect my

- 10 -



central file" and further detailed '"per the Classification

Hearing Notice/Appearance waiver I signed today I am
reguesting 'a review of all pertinent official records in the

offender file' orior to my 12/3/14 FRMT meeting/review." CP

41
An identifiable public record is ong for which the
reguestor has given a reasonahle description enabling
the governmznt employes to locate the reguessted
record...

Under the prompt response provision of the PRA, an
agency must respond to a reguest for public records
within 5 business days of receipt by either (1)
providing the record; (2) acknowledging that the agency
... has received the reguest and providing a reasonable
estimate of the time the agency ... will reguire to
respond to the reguest; or (3) denying the public
records reguest.’

Beal v, City of Seattle, 150 Wn.App. 865, B72-73, (2009)

{(guoting RCW 42.56.520)

Ms. Leaverton's response to the November 24, 2014
request at least identifisd one document "If you want more
than this one documsnt re-kite for a central file review® (CP
;Egi ) and directing Mr. McKee to submit both the Novembar 24,
2014 and December 14, 2014 reguest to the Punlic Disclosure
Unit in Dlympia, Cp_ggg_ & l&gl_. This did not conform to
RCl 42.56.520.

In acknowledging receipt Df a pubhlic records request

that is unclear, an agency ... may ask the reguestor to

clarify what informastion the requestor is seeking.
RCU 412 .56.520
Ms., Leaverton admitted that Mr. McKee was regussting to

inspect his central file, but because she was "unclear" what

- 11 -



pertinent official records were she responded "per WAC 137-
0RA-030 Public Disclosure Reqguests musf be submitted through
the U.S. Mail: Public Disclosure Unit'. ©PQ9 196-7. Ms.
Leaveton did not request clarification and did not provide a
statutory exemption for denying Mr. McKee's central file
revieu. "Denials of reguests must be accompanied by a
written statement of the specific reason thereof." RCU

L? .56.520. "“Agency responses refusing, in whole or in part,
inspection of any public record shall include a statement of
the specific exemption authorizing the withholding of the
record (or part) and a brief explanation of how the exgmption
applies to the record withheld.” RCW 42.56,210(3). 5See also

Mitchell v. Dep't of Corr., 164 Wn.App. 597, 603-0&, 277 P.3d

670 (2011)

2. Ms, lLeaverton Had No Authority To Reguire Mr. McKee to
Submit His November 24, 2014 and December 1, 2014 Central
File Request's Through The Department Public Disclosure

Unit.

The Department has published lWashington Administrative
Code 137-08-090 which provides:

(1) All requests for the disclosure of a public record,
other than reguests by incarcerated offenders for
inspection of their health records or central file must
be submitted in writing directly to the Department of
Corrections Public Records Officer at P.0. Box 41118,
Olympia, WA 98504, ..

Incarcerated offenders under the suthority of the
department of corrections shall submit reguests to
inspect their own health record or central file to the
records manager at the facility in which they are
currently incarcerated.

WAC 137-08-080

- 12 -



The same language appears on the Classification Notice
that Mr. McKee used in making his request'"vou have the right
to submit a written reguest for a review of all pertinent
official records in the offender file through the Records
Manager, using DOC 05-066 Reguest for Disclosure of Records."
CP Lﬁi_. Ms. Leaverton was well aware of this published
policy as she the WAC in her response’s (BP.EEE; &_f!gl } and
had knowledge of the local policy on how inmates request
their central files ""0Offenders are provided instructions on

requesting a review of their central file as part of their

orentation." CP A¥ 13.

You will be entitled to a review of your central file.
To review your central file, submit DOC form 21-473
Offender's Kite to the Records Department reguesting a
file review along with DAL 05-066 Request for Disclosure
of Records.,.

To obtain documents from you central file (i.e.,
Judgement and Sentence) without a central file review,
you will need to submit a public disclosure rsguest to
the Public Disclosure Unit at Hesadguarters.,

cp 35

The PRA requires each relevant agency to facilitate the
full disclosure of public records to interested parties.
An agency must publish its methods of disclosure and the
rules that will govern its disclosure of public records,
RCH 42,56,040(1)... Mors generally, an agency's
applicable rules and regulations must be reasonable and
must provide full public access... RCOW 42.56.100. The
agency's rules and regulations alsoc 'must provide for
the fullest assistance to inguires and the most timely
possibls action on requests for information.' Id, see
also ROW 42.56.520 (agency must respond promptly but can
rnotify reguestor it needs a reasonahle amount of tim= to
determine asppropriate further response).

Resident Action Council v, Seattle Hous. Auth,, 177 Kn.2d

417, 431-32, 300 P.3d 376 (2013).
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Ms. Leaverton did properly respond to the Novemher 24,
and Decsmber 1, 2014 requests gn January 6, 2015 stating:

I am writing to acknpuledge receipt of your reguest to
review your central file, received 11/25/2014 and
12/03/14, These previous reguasts were responded to on
11/25/14 and 12/03/2014 respectively. This request has
bheen assigned tracking number, CRCC-5A0. Please
rzference this number in all future communications with
us about your reguest, VYou will be scheduled for review
of your file within 30 businmess days. VYou can expect ‘

further response, on ar hafore, January 22, 2015.
e 45

The Department vinlated RCH 42.56.520 by their untimely
and improper response to Mr. McKee's Novemher 24 and December
1, 2014 PRA requests entitling Mr. McKee to all costs and
potential statutory penalty regardless of his failure to

clarify a future request. ©GSes lest v. State Dept. of Natural

Res., 163 Wn.App. 235, 243, 258 P.3d 78 (2011) (finding &
failure to respond within the five day timesframe violated RCY
42.56.520 entitling Mr. West to costs and potential
nenalties).

3. There las Nothing For Mr, McKee To Clarify For His
December 28, 2014 PRA Heguest.

Mr. McKee's December 2R, 2014 request specifically
reguested:

By this letter and pursuant to the Public Records Act T
am requesting to 'a razviesw of all pertinent official
records in the offendsr file' pursuant to DOC form 05—
Ng6 related the 1/24/14 FRMT notice T received on or
about 11/24/14 and on or about 12/1/14.

e 1O

Aecause Mr, McKee wes informzd he had to recieve his
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copy of the tuwo Class’fication Notices through the Public
Disclosure Unit in Dlympia he did not have the forms at the
tiine of his request. CP |8 972-3. Mr. McKee did not recieve
the notices until March 6, 2015, after McKee's central file
raview. CP || 6. So he used tha verbatim language on the
Classification Notice. But Mr. Nagel had received, &t least,
the Decemher 1, 2014 Classification Notice on December 11,
2014 well before Mr. McKees's December 28, 2014 request. CP
o T6; oP |Xl - 22X

Mr. Nagels response to the December 28, 2014 regusst was
specific in what he n=seded clarification for:

If there are specific copies of documents that you want

and do not need an entire central file r=vi=w, notify

the Records Department that you are canceling the
request for the central file review. If you ars
requesting copies of specific documents in your Central

File, please define what is meant by 'pertinent official

records'., Upon receipt of your clarification we will

proceed with your request.
cP U4 (underline in original).

The reason Mr. Nagels responses emphasized copy of
documents in the central file is hecause Department policy
mandates request for copies bes sent to the Public Disclosure
Unit Hut reviews of central files are directed to the local
racords manager. UWAC 137-08-090(1). This fact was also
explained to Mr. McKee in the January 6, 2015 Leaverton
response which provided:

If there are specific documents that you need and do not

neaed an entire centrsl file reviesw the response tims

will be shortened. Notify the Records Department that
you are canceling the regquest for the central file

review and send the request for copies of specific
documents to:

- 15 -



Dapartment of Corrections Public Disclosure DOfficer

F.O. Box 41118

Dlympia, WA 9B504
cr 45

All three of Mr. McKee's reguests were specific that he
was seeking a review only, not copies, of any specific
documents contained in the offender file. Mr. McKee could
not identify the pertinent records until he reviewed the
offender file. That is wby Mr. McKee recited the language on
the Classification Notice, which authorized an inmate to
review such pertinent records that are contained in his
official offender file. Therefore, the trial court erred in
finding Mr. McKee failed to provide the Department
clarification of his request.

4, The Department Silenelty Withheld The Pertinent Records
Located In Mr, McKee's Electronic File

Department policy 2B80.500 "Records Management aof
Official Offender Files" defines the "offender file" as
"Offender central files, field supervision files, lork
Release resident files, and electronic files". CP Etl §I.
Ms, Leaverton explained "[plaperwork may also be removed from
a central filé and scanned into a DOC computer database so
that it may be maintained electronically." (i.es. the
electranic file). cP A% 73

As previously explained, during a classification review
Department staff review and constder several records

contained in an inmates electronic file., GSee e.g. Department
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policy 300.380. DP.LEQLTE&&L' Classification Checklist CP
156

Per Department policy inmates have a right to review
these records by notifying them in their Classification
Notice under "OFFENDER RIGHTS: VYou have a right to submit a
written request for a reviesw of the pertinent official
recorcs in the offender file'through the Records Manager,
using DOC ©5-066 Request for Disclosure. of Records." CP Ltl.
The Department admits that staff did not consider any records -
in Mr. McKee's central file, rather they considered the
records contained in his electronic file. CP 1253\

Mr. McKee made three separate reguests for a Ureview of
all pertinent pfficial records in the offender file" related

to his November and December 2014 Classification Notice's.,

cPl% , 4, {0 . The Department only produced Mr. McKee's

central file that did not contain any of the pertinent

records,

An agency must explain and justify any withholding, in
whole or in part, of any reguested records. RCW
42.56.070(1), 210(3), 520. Silent withholding is
prohibited,

Resident Action Council, 177 Wn.2d 417, 432, 300 P.3d 376

(2013) (citation omitted)

Hecause the Department never made the pertinent records
availahle to Mr. McKee, and did not make such records knouwn,
they have silently withheld the responsive records,

C. THE TRIAL COURT ERRED IN FINDING THE REDACTIUNS oF

THE VICTIM NAMES IN MR. MCKEE'S JUDGMENT AND

SENTENCE, PUBLISHED COURT OF APPEALS OPINTION AND
PROHIBITED CONTACT REVIEW PROPER AND NOT ADDRESSING
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THE WITHHELD BOWMAN-~BROOKS EMAILS

1. The Department Has Not Made Any Showing That The
Redactions 0f VYictims And Witness Names From Mr, McKee's
Judgment and Sentence, Published Court 0f Appeals
Decision, and Prohibited Contact Review liere Appropriate

a, McKee's Judgment And Sentence

Mr. McKee's Judgment and Sentence (J&S) provides he
cannot have contact with the two victims of his crime. CP
:1;;_& QEjL: The Department redacted these names citing to
RCW 42.56.240(2)&(5). CP YT & 49

b. McKee's Puhlished Court Of Appeals Opinion

The Department redacted the names of Jamie Lee Ray and
Lyane Korbut, the victims of Mr. McKee's crime from the
published court of appeals decision, CP 2&2:18;2: The
Department also redacted the names of Jearlean Bradford and
Murna Absiya two alleged victims that Mr. McKee was found not

guilty of. Id. GState v .McKee, 141 Wn.App. 22, 2B-29;, 167

P,3d 575 (2007) It appears the Department redacted these
under the witness section of RCW 42.56.250(2).

c. Prohibited Contact Revieuw

The Department provides this form to the inmate and

distributes the form to the inmates counselor, visiting

sergeant, mail room and to the inmate. This form notifies
the inmate and various Department staff who the inmate is to

not contact and for how long.

Initially the Department redacted these citing to RCU

42.56.240(2)&(5). cP 47 & 49 . The Department then filed
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a show cause and argued:

[alll information which is exempt from disclosure under
RCW 42.,56.240(4), ... and RCW 42.56.240 was
appropriately redacted. 0Other than make an unfounded
assertion, Plaintiff has no evidence to support his
allegation.

cP 9 -0

The Department abandoned its relf-ance on RCW
42.56.240(5) and placed the burden of proof on Mr. McKee to
show these records were improperly exempt. The Department
did not support their assertion by any declarations or
statements of how the published court of appeals opinion and
J&5, which are always public records or how the Prohibited
Contact Review "[w]ould endanger any person's life, physical
safety, or property” or "If at the t;me a complaint is filed
the complainant, victim or witness indicates a desire for
disclosure or nondisclosure,..." RCW 42.56.240(2).

The Court ruled "Defendant did not violate the Public
records Act when it redacted Blaintiff's victim information
in the documents located in Plaintiff's offender central
filé. Requiring the Defendant to parse out individual victim
information would place the Defendant in an untenahle
position of responding based on who the requestor is which is
not authorized by statute." CP __ §2.2,

This ruling was clearly erroneous, First, in Sargent v.

Seattle Police Department, 167 WUn.App. 1, 260 P.3d 1006

(2011) Sargent's sttorney made a records request for, inter

alia, his jail booking records. The Department withheld the
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jail records based on RCW 70.48.100(2). The court found this
exem@tion improper because the reguest was for the persons
own jail records. Sargent, 260 P 3d at 1015-16.
Additionally, the courts have held that the Department of
Corrections can differentiate between citizen reguestors and

inmate requestors. Gee Gronguist v, Dep't of Corr., 159

Wn.App 576, 5B4-85, 247 P.3d 436 (2011); Sappenfiled v .Dep't

of Corr ..127 uWn.App. 83, 110 P.3d BOB (2005); Livingston v .
Cedeno, 164 Wn.2d 46, 186 P 3d 1055 (2008).

Next, the court did not consider that the J&5 and
published court of appeals opinion are always public records
unless specifically sealed by the court. No showing that
these records had been sealed or that one of the harms
articulated in RCW 42.56.240(2) would come to fruit should
these names be disclosed. "[tlhe common law provides a right

of access to' court case files." Nast v .Michels, 107 ln.ld

300, 304, 730 p.2d 54 (1986).

Therefore the court erred in ifs determination and this
court should remand for an order of full disclosure and an
award of costs and consideratiaon of a stétutory Perai ™.

2. The Department Has Failed To Prove The Howman-Brooks
Fmails Are Attorney Client Privilege In Their Entirety

The Department withheld four pages of records. CP j&é_—
:iﬁ_;. The only information provided was "2-20-201 to 01-06-
2011 E-Mails Bowman and Hroaoks' [P fiz: The Department
initially claimed these were exempt under RCH &2.56.070(1);
RCW 42.56.290; and RCW 5.60.060(2)(a)s. In the Departments
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show cause motion they argued

The exemption log also noted four pages of documents
were withheld in their entirety because they contained
emails protected under attorney client privilege as
exempt under RCW 42.56.240(2) [sic] and RCY 42.56.240(5)

[sic].
P 9 Lines 20-22.

The Department does not explain who Bowman and Brooks
are, what the litigation or anticipated litigation could
possibly he, or how these emails are exempt under the

Investigative, Law Enforcement, and Crime Victims portion of

the PRA.

The attorney-client privilege applies to any information
generated hy a request for legal advice, including
documents created by clients with the intention of
communicating with their attorpey's. The privilege does
not protect documents that are prepared for some purpose
pther than communicating with an attorney. The burden
of showing the existence of an attorney-client
relationship and that the requested information involves
privileged communication fzlls con the party asserting
the privilege.

Doehne v . Empres Healthcare Management, LLC, 2015 WL 5714537

*3 (Wash.App. Div, 2 2015) (citations omitted)

"RCOW 42.56.070 expressly incorporates into the PRA other
statutes such as RCl 43,70.050(2) that sither exempt or
prohibit disclosure of specific information or records.
The ‘'other statute' exemption avoids any inconsistency
and allows other statutes and federal regulations to
supplement the PRA's exemptions... (Hangartner v. City
of Seattle, 151 Wn.2d 439, 453, 90 P.3d 26 (2004)
(holding the attornsy-client privilege as codified at
RCW 5.60.060(2)(a) is an 'other statute')... 'All
exceptions, including ‘other statutes' exceptions, are
narrowly construed., # To show an exemption applies, the
burden of proof is on the party seeking to prevent
production., RCW 42.56.55001).

Planned Parenthood of Great N.W .v .Bloedon, 187 Wn.App. 606,
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619-20, 350 P.3d 660 (2015) (citations/statutes omitted)

The Department has failed to praoe these emails fall
under any statute that allows withholding.

Alternatively, the Department could have redacted the
privileged communications while disclosing portions, such as
the full identity of the senders and recipient(s), dates and
times of transmissian; meta data, and other non privileged

information.

If it is information within a record that is exempt,
such information usually can he effectively redactad.
On the other hand, if a type of record is exempt the
meaningful redaction generally is impossihble, unless
redaction actually can transform the record into one
that is outside the scope of the exemption. for
example, a document containing attorney work product may
he exempt as a '[r]ecord(] that ...would not he
available... under the rules of pretrial discovery.'
RCW 42,56.290, but redaction might transform the record
into one that actually would be available in pre-trial
discovery, and thus, into a different type of record-
one that no langer falls under the relevant exemption
and which would have to be disclosed in redacted farm.

Resident Actinn Council, 177 Wn.2d at 432-33.

The trial court erred in not deciding this issue and the
Department has failed to meet their burden that these emails
are either exempt or could not be redacted. The Court should
remand for full disclosure of the records, alternatively
partial redactions and for the court to nrder McKee's casts
and consider an appropriate statutory penalty.

IV. REDUEST FNR COSTS

RAP 14.2 and RClW 42.56.550(4) provide Mr. McKee is
entitled to his costs on appeal as either the prevailing
party or suhstantially prevailing party. See RAP 18.1(h);

- 22 _



Resident Action Council, 177 Wn.2d at 417; Gronguist, 175

Wn.App. at 760. Mr, McKee requests all costs assoclated with
this sppeal.
V. CONCLUSION

for the foregoing reasons the Court should find tha
Department violated the PRA in not timely responding to Mr.
McKee's Novembasr 24, December 1 and 28, 2014 requests, M;.
McKee was not required to provide clarification to any of the
requests as he was not seeking copies of documents, the
redactions and withholding of raaponsiQe records were
improper and not supported by statute, were silently withheld
and remand with an order of full disclosure, alternatively
partial disclosure, and for the triasl court to asward Mr.
McKee all his costs and consider statutory nenalties for Mr.
McKee

VI. LERTIFICATE 0F SERVICE

The undersigned declares under penalty of perjury under
the lsws of Washington State that today he mailed this
document, postage pre-paid, vis the prison "Legsl Mail"
system addressed to: Clerk, Court of Appesls pillision IIT,
500 N. Cadar 5t., Spokane, WA 99201: AAG Candis M, Dibble,
1116 L. Riverside Ave, Spokane, WA 99201,

7] Decc nbet, 201S
DATED this 23“day of Iemesryr-Eae6-

Jeffrey R. McKee, appallant pro se
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