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L ASSIGNMENTS OF ERROR AND ISSUES
Respondents Roy Ames and Rubye Ames contend the trial court did
not err by authorizing the clerk of the court to release the $10.000.00 and
$45,000.00 bond funds, disbursing logging proceeds. authorizing the
completion of logging operations, and the judgment for money.

Issues Pertaining to Assignments of Error

I.  Where Appellants make scurrilous, irrelevant and unfounded
arguments attacking the integrity of opposing trial counsel and the
trial court judge, should those arguments be disregarded and sanctions
imposed pursuant to CR 11 and RAP 18.9?

2. Where Appellants do not assign error to any of the trial court’s
findings of fact, are those factual findings considered verities on
appeal and has objection to each finding been waived?

3. Where Appellants assign error to the individual court orders but do
not identify any issues pertaining to those assignments of error, should
the appellate court review the alleged errors?

4. Where Appellants agreed to a process whereby the trial court would
consider certain declarations concerning the volume of timber cut
from the property, can the Appellants challenge the admissibility of
those declarations for the first time on appeal?

5.  Where Appellants claim fraud by the witnesses, Respondents,
opposing counsel and the trial court judge, but provide no legal
authority supporting their claims that any alleged conduct constituted
fraud, have they abandoned the assignments of error founded on
fraud?

6. Where Appellants do not assign error to any of the trial court’s
findings of fact, and where the trial court weighed conflicting
evidence in making its decision, did the trial court abuse its discretion
when it ruled in favor of Respondents?
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IL STATEMENT OF THE CASE

This is the second appeal by Appellants Stanley R. Ames (Stan) and
Wesley B. Ames (Wes)' in this bitter dispute with their elderly parents,
Respondents Roy A. Ames” and Rubye M. Ames (Roy and Rubye), over
the sons’ and parents’ respective interests in the family farm purchased by
Roy and Rubye in 1966. Although Wes and Stan’s brief makes numerous
allegations regarding conduct by their brother, Randall Ames, he is not, and
never was, a party to this litigation.

Based on a prior oral agreement between the parties herein, the trial
court entered a judgment conveying title to Roy and Rubye’s farm to Wes
and Stan, subject to the parents’ life estate in the property, which included
a limited right of Roy and Rubye to harvest timber. The trial court partially
granted Wes and Stan’s motion for reconsideration, increasing their
remainderman’s share of the net proceeds from the limited logging allowed
to Roy and Rubye. Because Wes and Stan sought a stay in enforcement of
the judgment pending reconsideration, they were required to post bond.
After Roy and Rubye suffered actual damages due to the stay, the court
ordered a partial forfeiture of the bond. CP 410; CP 345-353. Wes and Stan

have now appealed the bond forfeiture as well as the decision to allow

! For convenience of reference, parties’ first names are used on occasion. No disrespect is
intended.
> Roy Ames is now deceased.
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limited logging by Roy and Rubye as part of their life estate interest. The
relevant facts leading up to that first appeal are set forth in Ames v. Ames,
184 Wn. App. 827, 340 P.3d 232 (2014) and are incorporated herein by
reference. Appendix B; CP 120-154.

In that first appeal, Stan and Wes contended 1) the trial court relied
on inadmissible evidence, the Broden report, when it concluded that timber
harvesting consistent with the report would not be waste; 2) the trial court’s
timber award constituted an abuse of its discretion in equity; 3) the trial
court’s timber award was inconsistent with the general rule that life tenants
commit waste when they remove substantial amounts of timber; and 4) the
trial court abused its discretion when it ordered the partial forfeiture of the
$10,000.00 bond. Rejecting these contentions, the Court of Appeals
affirmed the trial court’s decision conveying the property to Wes and Stan
subject to their parents’ life estate which allowed limited logging of the
timber on the property. It also affirmed the trial court’s partial forfeiture of
the bond imposed due to Wes and Stan’s request for a stay of enforcement
pending their motion for reconsideration, and it stated that Roy and Rubye
could return to the lower court to raise the issue of forfeiture of the
[$45,000.00] supersedeas bond posted by Wes and Stan to stay enforcement

of the trial court judgment pending the appeal. /d.
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On August 19, 2015 Roy and Rubye filed an Amended Motion for
Forfeiture of $10,000.00 Bond Monies Tendered on February 25, 2013 (CP
162-165). On August 21, 2015 they also filed a Second Amended Motion
for Forfeiture of $45,000.00 Bond Monies Tendered on August 12, 2013
(CP 171-175) and a Second Amended Motion for Disbursement of Logging
Proceeds (CP 176-180). Those motions included an affidavit by Roy and
Rubye’s trial counsel outlining the damages suffered. CP 90-97. By motion,
Wes and Stan requested an evidentiary hearing (CP 215-217), which motion
was heard on September 23, 2015.

At that motion hearing, the parties agreed the court would consider,
among other specified declarations, the original Maurice Williamson and
Broden Reports to establish the amount of standing timber before the
logging took place, and allow consideration of new declarations from
Maurice Williamson (for Wes and Stan) and Robert Broden (for Roy and
Rubye) as evidence of the amount of standing timber after the logging took
place. September 23, 2015 Hearing, RP at 12-13. The judge denied the
motion for evidentiary hearing. As to Wes’s and Stan’s request for access
to their parents” and brother Randy’s bank records, Judge Neilson ruled that
he would conduct an in-camera review of the requested bank records to
determine if there was evidence of unaccounted-for sales of lumber. CP

232-234.
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On November 3, 2015 the court below conducted a hearing on Roy
and Rubye’s motions for forfeiture of supersedeas bond(s), disbursement of
logging proceedings and motion to allow completion of logging operations.
It also heard Wes and Stan’s motion to return the cash bond. CP 345. The
court concluded that based on the in-camera review of the bank records, it
found no evidence that excessive sums had been deposited or withdrawn
that would indicate logging funds had been misappropriated by Roy and
Rubye, or their son Randy. After considering the arguments of counsel and
Wes Ames, and considering the declarations submitted by the parties, on
December 8, 2015 the trial court entered its Findings and Fact and
Conclusions of Law and Order. CP 345-353. Finding of Fact B provided:

A Mandate was filed with the Superior Court on July 27,
2015. Doc. 566. The Court of Appeals affirmed the
logging plan and bonds for the two stays. Doc. 566. In
particular, the Court of Appeals affirmed the CR 62
posted bond forfeiture and left the possible forfeiture of
the supersedeas bond to the trial court. The Court of
Appeals also affirmed the Robert Broden Timber
Management Plan [Broden Plan]. It explained,

The Court permitted Roy and Rubye Ames
to harvest up to 19 MBF, plus salvage as
WAC 222-16-010 defines, plus thinning as
recommended by Robert Broden to
promote the timber stand’s overall health
and growth. The net proceeds from any
harvesting beyond 19 MBF and salvage go
60% to Roy and Rubye Ames and 40% to
Stan and Wes Ames for the first two years.
This additional thinning might be
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significant, up to 400 MBF, given the
current condition of the lodgepole, grand
fir, and other timber." Ames v. Ames, 184
Wn. App. 826, 850 (2014).

And, the Court of Appeals clarified that the thinning up to 400
MBF was within the 500 MBF ownership of Roy and Rubye
Ames.

Roy and Rubye Ames allowed the timber to
grow beyond its 1997 volume of about 1000
MBF to over 1,500 MBF. Both Robert
Broden and Maurice Williamson agreed
that the forest demanded thinning for health
and growth, and Broden estimated the need
for 400 MBF in thinning over the first two
years. Ames, at 852.

Finally,

The Broden Report indicated the Roy and
Rubye Ames allowed the timber to grow
over 1500 MBF. Whether that timber was
harvested and sold, or saved for later
harvesting within the forest itself, that 500
MBF of accumulated “annual profits”
belongs to Roy and Rubye under the
general rule of life estates. [emphasis
added] Ames, at 853.

Roy and Rubye Ames’ frugality and prudence were recognized
by the Court of Appeals. CP 346-347.

The trial court found that, beginning August 12, 2013 to the date of
the bond forfeiture hearing, Roy and Rubye had been unable to thin their
timber as recommended by Robert Broden because of Wes and Stan’s stay

of enforcement pending appeal. And, it confirmed that accumulation of
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timber profits owned by Roy and Rubye. “The Broden Report indicated the
Roy and Rubye Ames allowed the timber to grow over 1500 MBF. Whether
that timber was harvested and sold, or saved for later harvesting within the
forest itself, that 500 MBF of accumulated annual profits belongs to Roy
and Rubye under the general rule of life estates.” Ames, at 853; CP 347.
The trial court made specific findings of fact as to the actual
damages incurred by Roy and Rubye as a direct result of 1) their inability
to complete the permitted logging of the property during the stay of
enforcement and 2) their inability to pay sums owed to Jason Baker (logger)
due to the stay of the reconsideration bond forfeiture payment pending
appeal. In addition to the lost revenues directly attributable to the forced
cessation of logging and the inability to disburse logging proceeds held in
their attorney’s trust account pending appeal, the court determined that Roy
and Rubye had incurred other damages such as increased insurance costs
and lost rental value because they could not complete the separate living
quarters addition (called “second house™ in the findings of fact) to their
home. These damages were expressly determined to be the direct result of
the stay of enforcement of the trial court judgment pending appeal. CP 347-
353. The trial court denied Wes and Stan’s motion for return of the cash
bond, and granted Roy and Rubye’s motions for a) forfeiture of the

$10,000.00 and $45,000.00 supersedeas bonds, b) disbursement of the
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logging proceeds and completion of the logging operations and c¢) judgment
for damages. CP 353.

After the Findings of Fact and Conclusions of Law were entered by
the trial court, Wes filed a Memorandum after Hearing. CP 354-391.
Neither Wes nor Stan sought reconsideration of the court’s decision. The
Order Authorizing the Clerk of the Court to Release Bond Funds (CP 409-
410), Order to Disburse Logging Proceeds and Complete Logging
Operations (CP 407-408), and the Judgment for the sum of $13,893.45 plus
future interest (CP 411-412) were entered on December 29, 2016. By
agreement of the parties, Merita Dysart (Wes and Stan’s sister) was not
included in the Judgment. Judge Neilson denied Wes and Stan’s Motion to
Stay Enforcement of the Judgment pending their decision to file an appeal.
That day, Thomas Webster, Stan and Merita’s attorney, filed a Notice of
Intent to Withdraw as attorney of record. CP 414.

Wes and Stan timely filed their Notice of Appeal January 27, 2016.
CP 417.
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III. SUMMARY OF ARGUMENT

This case involves a second appeal of the trial court’s decisions in
this family dispute over rights to and use of real property.

In the first appeal, Ames v. Ames, 184 Wn. App. 827, 340 P.3d 232
(2014), the Court of Appeals affirmed the trial court’s decision transferring
title to Respondents Roy and Rubye Ames’ family farm to their sons,
Appellants Wes and Stan Ames, subject to a life estate. This had been
ordered to carry out the intent of the parties pursuant to an oral contract
intended to assure Roy and Rubye’s financial security in their elderly years.
The Court of Appeals affirmed the trial court’s reliance on one of two
competing declarations, the Broden Report, to establish an estimate of
existing timber on the farm and a framework for limited logging of the
property and management of the timber by Roy and Rubye as life tenants.
And, the appellate court affirmed the lower court’s order forfeiting Wes and
Stan’s bond posted pending their motion for reconsideration.

The parties are again before this Court because Wes and Stan are
challenging two orders forfeiting the bonds posted to stay enforcement of
the original trial court orders: one pending reconsideration which was the
subject of the original appeal, and the second bond posted pending the first

appeal.
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They also appeal orders to disburse logging proceeds and allow
completion of logging operations by Roy and Rubye, as well as the
judgment for money damages. In their Brief, Wes and Stan seek to re-
litigate the trial court’s original decision that has been affirmed on appeal,
as well as challenge the bond, disbursement, logging and damages orders.
They allege fraud throughout the court proceedings below and make
scurrilous and unfounded accusations regarding the opposing parties,
opposing counsel at trial, and the trial court judge. They accuse the trial
court judge of collusion with opposing counsel, bias, lack of judicial
integrity, repeated lies, dishonesty, deliberate misconduct and
manipulation, without any foundation in fact. They even claim this Court of
Appeals “used misleading selective reading of case law; allowed itself to be
seduced by lies deliberately woven” by opposing trial counsel and the trial
court judge when it affirmed the original decision.

This case boils down to Wes and Stan’s bitter anger that the trial
court did not rule in their favor. That court properly reviewed the motions,
pleadings and evidence (including reports and conflicting declarations by
parties and witnesses) and after hearing arguments of counsel and Wes

Ames,? pro se, it ruled in favor of Roy and Rubye. They allege the trial court

3 Wes Ames is an attorney licensed to practice in California. He has prepared the appellate
briefs in this case. See, e.g. Appendix. A.
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abused its discretion, but provide no substantiating legal authority or factual
evidence supporting their claims of fraud, misconduct or error. They do not
challenge the trial court’s findings of fact or identify specific errors of law.

Most if not all claims by Appellants herein are false, scurrilous,
completely devoid of merit and frivolous. This appeal should be dismissed
with prejudice, Respondents’ costs should be awarded for defending this
appeal, and sanctions should be imposed on Appellants for filing this

frivolous and meritless appeal.
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IV. ARGUMENT
A. Appellant’s Ad Hominem Attacks against the Character

of Opposing Trial Counsel and the Trial Court Judge are

Inappropriate and Irrelevant.

“As Cicero said, ‘in hominem decendum est igitur, quum oratio
argumentationem non habet.” PRO FLACCO § 10 (abuse the opponent
when you have no basis for argument).” In re Lolee, 241 B.R. 655 (9™ Cir.
1999). The Washington courts should not entertain ad hominem arguments.
For example, in State v. Davis, 175 Wn.2d 287, 338, 290 P3d 43 (2012), the
court rejected an argument in the defendant’s appellate brief that pointed
out the prosecutor had been found to have committed misconduct requiring
reversal in an unconnected case. This ad hominem attack was deemed
“inappropriate and irrelevant.”

In their Brief, Wes and Stan engage in ad hominem attacks upon the
integrity of trial counsel and the trial court judge. They attach to their Brief
documents pertaining to an unrelated attorney disciplinary proceeding that
is irrelevant and unconnected to this case (Appellants’ Brief at 5, and Ex.
1). They make inflammatory statements, accusing the trial judge of lying,
dishonesty, misconduct, collusion with trial counsel, bias and a lack of
judicial integrity. See Appellants’ Brief pp. 1-6; 37-38; 40; 44. Such attacks
are totally without merit and have no place in judicial proceedings. See In

re Buckley, 110 Cal. Rptr. 121, 514 P.2d 1201 (1973) (attorney found in
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contempt for statements charging deliberate judicial dishonesty that were
unsupported by the record). In fact, courts have recognized that such tactics
serve as a potential basis for sanctions. See United States v. Young, 470 U.S.
1, 9 (1985) (observing that “inflammatory attacks on the opposing
advocate” have “no place in the administration of justice and should neither
be permitted nor rewarded; a trial judge should deal promptly with any
breach [of this rule] by either counsel”); Ransmeier v. Mariani, 718 F.3d
64, 68 (2d Cir. 2013) (describing “ad hominem attacks on opposing
counsel” as “offensive” and as a potential basis for sanctions); Thomas v.
Tenneco Packaging Co., Inc., 293 F.3d 1306, 1308 (11th Cir. 2002) (per
curiam) (“We conclude that an attorney who submits . . . ad hominem
attacks directed at opposing counsel is subject to sanction under the court’s
inherent power to oversee attorneys practicing before it”). Wes and Stan
offer unsupported opinions and conclusions, but no proof for their
inflammatory claims.

Pursuant to CR 11 and RAP 18.9, Respondents respectfully request
this court to award Respondents’ attorney fees for answering this appeal and
impose sanctions upon Appellants for such conduct. Although both
Appellants have filed this appeal pro se, Wes Ames is an attorney licensed
to practice law in California, he has used his legal practice schedule as a

basis for seeking an extension of the filing deadline in this appeal and in
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other appeals he has filed in litigation he initiated against other family
members, and he has admitted that he has drafted the briefs in these cases
(See Appx. A). He should not be given the usual latitude accorded pro se
litigants.

B. Appellants Failed to Assign Error to Specific Findings

of Fact and therefore the Court’s Findings Stand as

Verities on Appeal.

Wes and Stan do not challenge any of the trial court’s Findings of
Fact (CP 345-354) as required by RAP 10.3(g) (a separate assignment of
error for each finding of fact a party contends was improperly made must
be included with a reference to the finding by number). Unchallenged
findings of fact are verities on appeal. Merriman v. Cokeley, 168 Wn.2d
627, 631, 230 P.3d 162 (2010) (citing Robel v. Roundup Corp., 148 Wn.2d
35,42,59 P.3d 611 (2002)).

Wes and Stan focus primarily on allegedly disputed facts to support
their assertion the trial court erred in determining 1) the volume of timber
cut; 2) the logging costs charged against logging proceeds; 3) calculation of
the annual harvest allowed and the calculation of salvage; 4) the rental value
of the house addition; 5) increased insurance costs; and 6) Jason Baker’s
invoice. Such arguments have been waived due to Wes and Stan’s failure to

assign error to the court’s factual findings. Moreover, Wes and Stan fail to
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cite any specific supporting evidence in the record contradicting the trial
court’s factual determination.

The unchallenged facts support the trial court’s determination to
disburse the logging proceeds and allow completion of logging, to forfeit
the $10,000.00 and $45.,000.00 bonds, and to award a judgment in damages
for the deficiency between the value of the disbursements, bonds and actual
damages suffered due to the stay of enforcement pending appeal.

C. Appellants Failed to Identify Issues Pertaining to their

Assignments of Error.

RAP 10.3(a)(4) requires the brief of a party to set forth “[a] separate
concise statement of each error a party contends was made by the trial court,
together with issues pertaining to the assignments of error. (Italics and
emphasis added). RAP 12.1 limits review to the issues set forth in the brief,
and RAP 10.3(g) states that the appellate court will only review a claimed
error which is included in an assignment of error or clearly disclosed in the
associated issue pertaining thereto. Wes and Stan have not identified any
issues pertaining to the assignments of error for this court to consider on

appeal. The appeal should be dismissed.
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D. The Appellants’ Objections, First Raised On Appeal, to

the Admissibility of Robert Broden’s Declarations,

Should be Diregarded.

This issue is virtually identical to the question involving the
admissibility of the Broden Report in Wes and Stan’s previous appeal (e.g.,
CP 143-144). In Ames v. Ames, 184 Wn. App. 827, 340 P.3d 232 (2014),
this Court affirmed the trial court’s decision to admit that report, concluding
that if any error had occurred as to the process by which the Broden Report
had been admitted, Wes and Stan were estopped from objecting to the
procedure. /d.

Wesley and Stanley Ames assign error to the admission of the
Broden report as a business record at trial. Nevertheless, the trial court did
not resolve what timber rights to grant Roy and Rubye Ames at trial. At
trial, neither party presented sufficient evidence on the issue. At the parties’
suggestion, the trial court resolved the timber dispute through post-trial
declarations. In turn, the trial court struck the Broden report from the trial
record and relied on a version of the report submitted post-trial by
declaration. CP 246-249.

The brothers Ames agreed to the procedure of submitting forester
reports by declaration post-trial. In fact, they first suggested the procedure.

They participated in this procedure by submitting Maurice Williamson’s
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report. They complained of the court’s declaration procedure only after the
court ruled in favor of Roy and Rubye.

Stan and Wes Ames should be estopped from objecting to the
declaration procedure that they suggested. Ashmore v. Estate of Duff. 165
Wn.2d 948,951,205 P.3d 111 (2009). If the trial court committed any error,
Wesley and Stanley Ames encouraged the error. Under the doctrine of
invited error, a party may not materially contribute to an erroneous
application of law at trial and then complain of it on appeal. In re
Dependency of K.R., 128 Wn.2d 129, 147,904 P.2d 1132 (1995); Ames, 184
Wn. App. at 849 (emphasis added).

Under the law of the case doctrine, “the parties, the trial court, and

this court are bound by the holdings of an appellate court on a prior appeal

33

until such time as they are ‘authoritatively overruled.”” Humphrey Indus.,
Lid. v. Clay St. Assocs., 176 Wn.2d 662, 295 P.3d 231 (2013) (quoting
Greene v. Rothschild, 68 Wn.2d 1, 10, 414 P.2d 1013 (1966)). Compare
prior decision of this Court, CP 143-144.

Virtually identical facts are repeated in this second appeal. By
motion, Wes and Stan requested that an evidentiary hearing be set, CP 215-
217, which motion was heard on September 23, 2015. RP 1. In that hearing,

the parties agreed the court would consider, among other specified

declarations, the original Maurice Williamson and Broden Reports to
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establish the volume of standing timber before the logging took place, and
allow consideration of new declarations from Maurice Williamson (for Wes
and Stan) and Robert Broden (for Roy and Rubye) as evidence of the
amount of standing timber after the logging took place. September 23, 2015
Hearing, RP at 12-13. The judge denied the motion for an evidentiary
hearing. CP 232-234. No objection was made to that process or to the
admissibility of the new declarations.

Once again, the parties agreed to a procedure whereby the court
would consider additional declarations of Williamson, CP 188-208, and
Broden. CP 246-249; 266-268. Now, without assigning error, Wes and Stan
object to the admissibility of the Broden declarations because Broden was
not qualified as an expert witness. Wes and Stan agreed to the procedure to
admit the subsequent Broden and Williamson declarations. Once again,
they are estopped from objecting to the declaration procedure. See 184 Wn.
App. at 849.

Interestingly, Wes and Stan assert that the “Superior Court Failed its
Obligation to Ensure Reliability of Purported Logging Expert Testimony
Submitted by Respondents.” Appellants’ Brief at 32. They do not, however,
identify any place in the record where they objected to the admissibility of

Broden’s subsequent declarations or his expertise as a witness in the bond
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forfeiture proceedings at issue herein. This Court should refuse to consider
an error raised for the first time on appeal. RAP 2.5.

Finally and importantly, appellants have devoted a significant
portion of their brief to a discussion of Frye v. United States, 293 F. 1013
(D.C. Cir. 1923), ER 403, ER 702 and ER 703. A thorough review of the
clerk’s papers reveals that before the trial court appellants did not raise
arguments regarding Frye, ER 403, ER 702 nor ER 703. Appellants’
arguments regarding Frye, ER 403, ER 702 and ER 703 should be
disregarded.

E. This Court should Refuse to Consider Appellants’

Unsubstantiated Claims of Fraud.

Wes and Stan’s argument is replete with unsupported allegations
that fraud led to the trial court’s decision. They have not identified fraud as
an issue for review. RAP 10.3(a)(4). They have not challenged any findings
of fact upon which their allegations of fraud are founded. RAP 10.3(g). Nor
do they provide any legal authority to support their contention that any
actions, by Roy and Rubye, witnesses, Judge Neilson, opposing counsel at
trial or even this appellate court, constituted fraud or were dishonest in any
way. They fail to even discuss the basic elements of fraud or how the facts
of this case demonstrate, by clear and cogent evidence, that fraud was

perpetrated.
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Under Washington law, a plaintiff must prove the following nine
elements of clear, cogent, and convincing evidence in order to establish
fraud: (1) the representation of an existing fact; (2) its materiality; (3) its
falsity; (4) the speaker’s knowledge of its falsity or ignorance of its truth;
(5) his intent that it should be acted on by the person to whom it is made;
(6) ignorance of its falsity on the part of the person to whom it is made; (7)
the latter’s reliance on the truth of the representation; (8) his right to rely
upon it; and (9) his consequent damage. Tokarz v. Frontier Federal Savings
& Loan Association, 33 Wash. App. 456, 656 P.2d 1089, 1094 (1982); see
also Pederson v. Bibioff, 64 Wash. App. 710, 828 P.2d 1113 (1992) (fraud
is never presumed and all essential elements must be proven by clear,
cogent, and convincing evidence; the court must make findings of fact as to
each of the nine elements).

Wes and Stan’s bare allegations of fraud are insufficient to overturn
any of the trial court’s decisions and orders. Pursuant to RAP 10(a)(6), legal
authority must be presented to support an assignment of error.
“*Unsubstantiated assignments of error are deemed abandoned.’” Ames v.
Ames, supra, 184 Wn. App. at 850-51 (quoting Kittitas County v. Kittitas
County Conserv. Coal., 176 Wn. App 38, 54, 308 P.3d 745 (2013)). Due to
the failure to support their claims of fraud and judicial dishonesty with legal

authority or specific findings of facts, this Court should refuse to consider
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Wes and Stan’s arguments pertaining to fraud or any alleged abuse of
discretion supposedly founded on fraud. The judgment and orders of the
trial court should be affirmed.

F. Appellants’ Assertion the Trial Court Abused its

Discretion is without Merit.

“A trial court abuses its discretion when its decision or order is
manifestly unreasonable, exercised on untenable grounds, or exercised for
untenable reasons.” Noble v. Safe Harbor Family Pres. Trust, 167 Wn.2d
11, 17, 216 P.3d 1007 (2009). To conclude an abuse of discretion has
occurred, the court is required to find that no reasonable person would have
ruled as the court did. Keegan v. Grant City Public Util. Dist. No. 2, 34 Wn.
App. 274; 661 P.2d 146 (1983).

When a trial court has weighed the evidence, appellate review is
limited to determining whether the trial court’s findings are supported by
substantial evidence and, if so, whether the findings in turn support the
conclusions of law. Shelden v. Dep't of Licensing, 68 Wn. App. 681, 684-
85, 845 P.2d 341 (1993); Ridgeview Props. v. Starbuck, 96 Wn.2d 716, 719,
638 P.2d 1231 (1982). Substantial evidence “is evidence sufficient to
persuade a rational, fair-minded person of the finding’s truth.” Maplewood
Estate, Inc. v. Dep't of Labor & Indus., 104 Wn. App. 299, 304, 17 P.3d

621 (2000). This court need consider only whether the evidence most
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favorable to the prevailing party supports the challenged findings, even if
the evidence is in conflict. Shelden, 68 Wn. App. at 684-85. A reviewing
court must defer to the trier of fact on issues of conflicting testimony,
credibility of witnesses, and the persuasiveness of the evidence. State v.
Thomas, 150 Wn.2d 821, 874-75, 83 P.3d 970 (2004). It is not the role of
appellate courts to weigh and evaluate conflicting evidence. Burnside v.
Simpson Paper Co., 66 Wn. App. 510, 832 P.2d 537 (1992), aff'd, 123
Wn.2d 93, 864 P.2d 937 (1994).

The appellants are requesting that this court re-weigh the evidence:
That request should be rejected. The evidence in this case supported the trial
court’s findings of fact. Again, those findings of fact have not been
challenged by Wes and Stan. The trial court properly carried out its function
as fact finder, reviewing and weighing the evidence submitted by the
parties. That there was conflicting evidence does not establish an abuse of
discretion simply because the court ruled in Roy and Rubye’s favor. Yet,
this appears to be the premise of arguments put forth by Wes and Stan in
disputing insurance costs, timber volume, logging costs, lost revenue and
other damages claimed by Roy and Rubye. They dispute the affidavit
supporting the increased costs of insurance but cite no objection to the
introduction of that evidence, nor do they cite evidence contradicting those

costs. They dispute the court’s reliance on the Broden Report and Broden
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declarations, but cite no objection in the record to the introduction of that
report or declaration. Instead, they simply assert that their foresters’
competing declarations should have been adopted by the trial court. They
challenge Jason Baker’s logging invoices even though those costs were
already addressed at length in the prior appeal in this case. Ames v. Ames,
supra. They dispute rental values but, again, provide no record citation to
any evidence they had submitted to dispute those values in the context of
the bond forfeiture proceedings.*

Wes and Stan, without challenging any of the findings of fact, assert
that the trial court abused its discretion in deciding to forfeit the bonds,
disburse logging proceeds, allow completion of logging operations and
award damages. However, they have failed to identify specific factual
findings that were in error, and simply, without supporting authority, they
challenge the weight given to the trial court’s consideration of the evidence.
This is not a valid basis upon which to overturn the trial court’s orders:

Those decisions should be affirmed.

* Wes and Stan assert they executed a lease with their brother for $250.00 per month during
the time their parents were wintering in California (Appellants’ Brief at 40). But, there is
no record that this lease was offered in evidence. nor called to the court’s attention in the
bond forfeiture proceedings.
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V. CONCLUSION

In view of the foregoing, Respondents respectfully request that this

appeal be dismissed, that sanctions and attorney fees be imposed pursuant

to CR 11 and RAP 18.9, and that their costs be awarded pursuant to RAP
14.1-14.3.
A

DATED this 23 day of December, 2016.

Respectfully submitted,

Yot ues [, ¢ l/éu&g-x._.j__
Dennis W. Clayton

WSBA No. 7464 <

Attorney for Respondents
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VI. APPENDIX
A. Appellant’s Second Motion to Extend Time to File Appellant’s Initial

Brief and Declaration of Wesley B. Ames in Support Thereof.

B. Ames v. Ames, 184 Wn. App. 827, 340 P.3d 232 (2014).
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COURT OF APPEALS
DIVISION 3
OF THE STATE OF WASHINGTON

ROY A AMES, ET UX,
Appeal Case No. 340449

Plaintiffs/Respondents,
vs.

WESLEY B. AMES and Stanley R. MOTION TO EXTEND TIME TO
Ames, FILE APPELLANTS’ INITIAL
BRIEF AND DECLARATION OF
Defendants/Appellants. | WESLEY B. AMES IN SUPPORT
THEREOF

Pursuant to RAP 18.8, Appellants Wesley B. Ames and Stanley R. Ames
move this Court for an order extending the time for filing their initial brief, which
Appellants believe is currently due on May 16, 2016 (because the initial 45-day
period ends on 5/15/2016, a Sunday.

Motion to Extend Time - 1




For the reasons given in the attached Declaration of Wesley B. Ames,
Appellants request this Court grant them a 45-day extension in which to file their
initial brief, making Appellants’ initial brief due on June 1, 2016.

Submitted this 4™  day of May, 2016.

Wesley B. Ames Stanley R. Arhes

Pro se Co-Appellant Pro se Co-Appellant

Motion to Extend Time - 2




DECLARATION OF WESLEY B. AMES IN SUPPORT OF MOTION TO
EXTEND TIME TO FILE APPELLANTS’ INITIAL BRIEF

Wesley B. Ames declares the following under penalty of perjury:

1. By agreement with co-Appellant, Stanley R. Ames, I am performing the
drafting of Appellants’ initial brief.

2. In the period preceding this motion, I have had to research and prepare
Appellants’ Supplemental Brief in Appeal No. 327043, as well as take necessary
actions in five other pending cases with additional actions needed to be researched
and prepared concurrently with the initial brief in this case. In addition, I have had
to research and prepare multiple responses to the California Employment
Development Department, prepare and file a patent application, deal with other
ongoing time-critical transactional matters, and begin preparation of two additional
patent applications.

3. As aresult of the above, I will be unable to adequately complete drafting
Appellants’ initial brief by the current deadline. [ believe the interest of justice

warrants the extension of time requested.

Signed this 4™  day of May, 2016 by Wesley B. Ames at Valley, Washington.

/L///(/

WesleyBB. Ames
Pro se Co-Appellant

Motion to Extend Time - 3




Certificate of Service by Electronic Mail

[ certify that, on May 4, 2016, I served the attached MOTION TO EXTEND TIME TO
FILE APPELLANTS’ INITIAL BRIEF AND DECLARATION OF WESLEY B.
AMES IN SUPPORT THEREOF on Plaintiffs/Respondents Roy Ames and Rubye Ames

by delivering copies to Chris A. Montgomery, attorney for Defendants/Respondents, via email

addressed to mif@cmlf.org.

[ hereby certify under penalty of perjury under the laws of the State of Washington the foregoing

1s true and correct.

Signed at Valley, Washington on May, 4, 2016.

(AP A e

Wesley B. Ames

Motion to Extend Time - 4
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ROY A. AMES ET AL., Respondents, v. WESLEY B. AMES ET AL., Appellants.

No. 31661-1-I1I (consolidated with 31825-7-11I)

COURT OF APPEALS OF WASHINGTON, DIVISION THREE

184 Wn. App. 827; 340 P.3d 232; 2014 Wash. App. LEXIS 2855

September 10, 2014, Oral Argument
December 9, 2014, Filed

PRIOR HISTORY: [***1] Appeal from Stevens
Superior Court. Docket No: 11-2-00373-4. Judge signing:
Honorable Allen C Nielson. Judgment or order under
review. Date filed: 04/11/2013.

SUMMARY:

WASHINGTON OFFICIAL REPORTS SUMMARY

Nature of Action: Property owners who, without a
written agreement, had conveyed their property to two of
their sons and retained a life estate thereon sought to
recover title to the property. In the alternative, the plain-
tiffs sought recognition of their life estate and an unlim-
ited right to control the property during their lives.

Superior Court: The Superior Court for Stevens
County, No. 11-2-00373-4, Allen Nielson, J., on De-
cember 4, 2012, entered a judgment conveying the prop-
erty to the two sons and granting the plaintiffs a life estate
in the property, including a limited right to harvest timber;
on April 11, 2013, granted reconsideration in part in
which it increased the share of the net proceeds from
logging to which the two sons were entitled; and, on June
14, 2013, ordered forfeiture of a portion of a bond posted
by the two sons that the court had required as a condition
for granting a stay of logging operations on the property
pending the outcome of the motion for reconsideration.

Court of Appeals: Holding that the trial court did not
abuse its discretion by considering the plaintiffs' financial
need in fashioning a constructive trust to impose a life
estate on the property in the plaintiffs' favor because the
constructive trust gave effect to the parties' intent when
the property was conveyed to the plaintiffs' two sons, that
the trial court did not erroneously allow the plaintiffs to
engage in salvage logging on the property without setting

a precise lid because a numerical lid would have pre-
vented effective management of the timber stand, and that
the timber award did not permit the plaintiffs to commit
waste because a life tenant on a timber estate is entitled to
cut and sell timber as a matter of cultivation and mainte-
nance of the land and the cutting timber on the land would
promote the health of the timber stand, the court affirms
the judgment.

HEADNOTES
WASHINGTON OFFICIAL REPORTS HEADNOTES

[1] Appeal -- Review -- Invited Error -- In General.
Under the doctrine of invited error, a party may not ma-
terially contribute to an erroneous application of law at
trial and then complain of the error on appeal.

[2] Evidence — Declaration — Contents of Inadmissible
Document -- Objection -- Invited Error. A party who
suggests and participates in a procedure by which the
contents of an inadmissible document are entered into the
record by means of a posttrial declaration may be es-
topped on the grounds of invited error from objecting fo
admission of the declaration.

[3] Equity — Review — Standard of Review. A trial
court's fashioning of an equitable remedy is reviewed for
an abuse of discretion.

|4] Appeal -- Assignments of Error -- Argument --
Authority -- Absence -- Effect. An appellate court may
decline to consider an argument that is raised as an iso-
lated assignment of error and that is unsupported with
citation to legal authority and references to relevant parts
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of the record as required by RAP 10.3(a)(6). Unsubstan-
tiated assignments of error are deemed abandoned.

|5] Equity -- Trusts -- Constructive Trusts -- Purpose
-- Accomplishment of Parties' Intent. A court may
impose a constructive trust to give effect to the intent of
parties to a transaction.

|6] Equity -- Remedies -- Discretion of Court. When
the equitable jurisdiction of a court is invoked by the
parties, the court may grant whatever relief the facts
warrant.

|7] Trusts -- Constructive Trusts -- Elements -- Proof
-- Degree of Proof. Clear, cogent, and convincing evi-
dence must support the basis for impressing a constructive
trust. Evidence is clear, cogent, and convincing if it shows
the ultimate fact in issue to be highly probable.

|8] Estates -- Life Estate -- Timber Cutting -- Validity
-- Timber Estate. The general rule that a life tenant is
impeachable for waste by cutting timber for commercial
purposes is subject to the exception that a life tenant may
cut and sell timber on a timber estate, viz., an estate that is
cultivated for the production of salable timber and from
which timber is cut periodically. The reason for the dis-
tinction is that since the cutting of timber is a mode of
cultivation on a timber estate, such timber is part of the
annual fruits of the land and is not to be kept as part of the
inheritance. The same kind of cultivation may be carried
on by a life tenant that has been carried on by the settlor of
the estate. The timber so cut down periodically in due
course is looked upon as the annual profits of the estate
and therefore goes to the life tenant.

|9] Estates -- Life Estate -- Timber Cutting -- Validity
-- Land Clearance. In general, a life tenant is permitted
to cut timber for the purpose of clearing the land, provided
that (1) the part cleared, with that already prepared for
cultivation, as compared to the remainder of the tract,
does not exceed the proportion of cleared to wooded land
usually maintained in good husbandry and (2) the life
tenant does not materially lessen the value of the inher-
itance.

[10] Logs and Logging -- Waste -- Prevention -- Re-
moval of Timber -- Authority of Court. A court has the
power and authority to order the sale of standing timber
on land to prevent waste and to protect the interests of all
parties having an interest in the land.

|11] Logs and Logging -- Waste -- Removal of Timber
- Test. The removal of timber from land does not con-
stitute waste unless it results in a decrease in the value of
the land.

|12] Estates -- Life Estate -- Timber Cutting -- Validity
-- Promotion of Growth. Under certain circumstances, a
life tenant may thin trees to promote growth.

[13] Judgment -- Reconsideration -- Stay Pending
Resolution -- Court Rule -- In General. CR 62 governs
the procedure for a stay of proceedings or judgment
pending the resolution of a CR 59 motion for reconsider-
ation.

|14] Judgment -- Reconsideration -- Stay Pending
Resolution -- Cash Bond -- Forfeiture - Damages
Resulting From Stay. A trial court may order the for-
feiture of all or part of a cash bond posted as a condition of
granting a stay of judgment pending the resolution of a
CR 59 motion for reconsideration in order to compensate
a party for losses incurred as a result of the delay in en-
forcing the judgment. Forfeiture in this context does not
depend on the applicability or lack of applicability of a
tort.

|15] Costs -- Attorney Fees — On Appeal -- Bad Faith.
Bad faith, on its own, is not a ground for awarding ap-
pellate attorney fees.

|16] Costs -- Attorney Fees -- On Appeal -- Frivolous
Appeal -- What Constitutes. For purposes of RAP
18.9(a), which allows an appellate court to award attorney
fees to a party forced to defend against a frivolous appeal,
an appeal is frivolous if, considering the record as a
whole, there are no debatable issues on which reasonable
minds might differ and it is so totally devoid of merit that
there is no reasonable possibility of reversal.

[17] Costs -- Attorney Fees -- On Appeal -- Frivolous
Appeal -- Doubt -- Resolution. For purposes of RAP
18.9(a), which allows an appellate court to award attorney
fees to a party forced to defend against a frivolous appeal,
any doubt about whether an appeal is frivolous is resolved
in favor of the appellant.

[18] Costs -- Attorney Fees -- On Appeal -- Frivolous
Appeal -- Some Merit -- Effect. For purposes of RAP
18.9(a), which allows an appellate court to award attorney
fees to a party forced to defend against a frivolous appeal,
an appeal is not frivolous if, in light of the factual com-
plexity of the background of the case and a paucity of
Washington law on the issues presented, it cannot be said
that the appeal is devoid of merit.FEARING, J., delivered
the opinion for a unanimous court.

COUNSEL: Wesley B. Ames, pro se.
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Law Office PLLC), for appellants.

Chris A. Montgomery (of Monigomery Law Firm), for
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JUDGES: Authored by George B. Fearing. Concurring:
Robert E. Lawrence-Berrey, Laurel H. Siddoway.

OPINION BY: George B. Fearing

OPINION

[*829] [**233] 91 FEARING, J. -- In 1997, Roy and
Rubye Ames sold, without a written agreement, their
property, consisting of farmland and timber, to their two
oldest sons, Stanley and Wesley Ames. The parents re-
tained a life estate. After another son moved to the prop-
erty, the two oldest sons and their parents grew estranged.
Roy and Rubye filed this action, asking the court to ex-
ercise its authority in equity to order title in the property
returned to them. In the alternative, the parents sought
recognition of their life estate and an unlimited right to
control the property during their lives. The trial court
awarded Roy [**234] and Rubye a life estate in the
property, including a limited right to harvest timber.
[***2]

92 Stanley and Wesley Ames appeal the timber
award. We affirm the trial court.

FACTS

93 The Ames brothers do not challenge the trial
court's findings of fact on appeal. We extensively rely on
the findings in our recitation of facts.

[*830] Y4 Roy Ames and Rubye Ames are respec-
tively 92 and 84 years old. They have been married for 67
years. The couple has five children: Wesley Ames, Stan-
ley Ames, Merita Dysart, Randy Ames, and Arleta Parr.

95 The parents love their children, but in recent years
and as a result of this lawsuit, have become estranged
from the three older children, Wesley, Stanley, and
Merita, who live in other states. The two younger children
are presently close to Roy and Rubye. Despite their age,
Roy and Rubye are fully competent and display a clear
understanding of their financial affairs.

96 In 1966, Roy and Rubye Ames acquired a quarter
section of farm- and timberland in Stevens County. They
have farmed the property and made improvements to the
land since 1966 and have lived there continuously since
1976. They have managed the timber with occasional
small scale logging. Their present income consists of a
modest Social Security payment, occasional logging

proceeds, limited farm income, and [***3] payments
from Wesley and Stanley for the purchase of the property.

97 In 1997, Roy and Rubye needed income to sup-
plement their farm income. They considered a reverse
mortgage but wanted the farm kept within the family. The
youngest son, Randy Ames, and his family had moved to
Lithuania. The parents conferred with their other children,
and Wesley and Stanley were willing and financially able
to help their parents.

98 After careful discussions, Roy and Rubye Ames
reached an agreement with sons Wesley and Stanley.
Under the agreement, Wesley and Stanley would pay
$216,000 over 30 years, with no interest, payable at $600
per month. If both Roy and Rubye died before full pay-
ment, the remaining payments would go to the other three
children. Wesley and Stanley would then receive title to
the real property, improvements, timber, and farm
equipment. Roy and Rubye reserved a life estate, defined
as including full possession, management, and control of
the real property, [*831] improvements, timber, and
farm equipment. The parties did not reduce the agreement
to writing, but the agreement was restated in two e-mails
from Stanley to Randy, on March 27 and March 29, 2009,
Roy and Rubye Ames retained title to [***4] the prop-
erty in their names.

99 At trial, Roy Ames testified he always "intended to
control the farm, or have somebody else do it" during his
lifetime. He declared, "I'm on the farm, all aspects of the
farm, until I die." Clerks Papers (CP) at 416. Both Wesley
and Stanley Ames anticipate living on the Stevens County
property upon their respective retirements. Each will have
limited income at retirement.

910 Since the 1997 agreement, Roy and Rubye Ames
have continued in possession, management, and control of
the real property along with the farm operation and the
timber. On January 11, 2006, Roy and Rubye deeded the
land to Wesley Ames and Ames Development Corpora-
tion "in consideration of love and affection." CP at 886.
The deed reserved no life estate. The accompanying real
estate excise tax affidavit declared that the transfer was a
gift without consideration. All parties understood the
2006 conveyance was intended to insulate the property
from creditors and, in particular, from the State for any
future medical care.

911 Beginning in 2009, Roy and Rubye Ames phys-
ically struggled to maintain the farm on their own. Roy
and Rubye invited son Randy and his family, who had
returned from Lithuania, to live on the farm so that Randy
could [***5] help. The Ames family discussed building
a house on the farm for Randy and his family. Wesley and
Stanley, on the one hand, and Randy, on the other hand,
negotiated a farm lease for Randy.
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912 On September 6, 2010, Stanley, as president of
Ames Development Corporation, [**235] entered both
a rental agreement and a cash farm lease with Randy and
his wife, Darlene. The farm lease allowed the "owners,"
Stanley and Ames Development Corporation, to "enter
the property at any time for any purpose,” and it partially
limited Roy and [*832] Rubye's management of the
timberland. CP at 417. The rental agreement and farm
lease conflicted with Roy and Rubye Ames' life estate.

913 In recent years, Wesley and Stanley Ames have
interfered with Roy and Rubye's right, pursuant to their
life estate, to full control and management of the farm.
Randy has participated in the interference but with dif-
ferent motives and by different means. Randy Ames has
sought to gain control and ownership of the property.
Randy constructed an addition to Roy and Rubye's exist-
ing home, rather than building a new home. He manipu-
lated his elderly parents and isolated them from their
family and friends. On one occasion, Randy spirited Roy
away for one week, [***6] took Rubye's cell phone, and
prevented visits to his parents by neighbors, friends, and
fellow church members.

914 In January 2011, Ames Development Corpora-
tion and Wesley Ames entered a housing and farming
agreement with Roy and Rubye Ames. The agreement
sought to "establish a relationship" between the parties in
light of Randy Ames being a tenant on the farm. CP at
417. It granted Roy and Rubye rights they already held
under the oral life estate, such as the right to possession
and the right to lease the premises. The agreement limited
some of their rights, including the right to come and go,
the right to manage the timber, and the right to determine
farming activities. Finally, it granted Stanley, Ames De-
velopment Corporation, and Wesley rights they did not
have under the oral life estate, such as the right to enter
and remain on the land at any time, the right to construct
and remove buildings, and the right to confer with Roy
and Rubye about all farm activities. Stanley, Ames De-
velopment Corporation, and Wesley could cancel the
agreement at any time.

915 In July 2011, Stanley and Wesley Ames termi-
nated the farm lease with Randy. Because of a lack of trust
in Randy, Stanley and Wesley removed equipment [***7]
from the farm to prevent Randy from farming. The two
older brothers later returned the equipment.

[*833] PROCEDURE

916 On July 15, 2011, Roy Ames filed suit against his
three oldest children, Wesley Ames, Stanley Ames, and
Merita Dysart. Roy requested either (1) title in the prop-
erty with an equitable lien for Wesley and Stanley for
payments made toward the purchase of the real property
and to be paid after both he and Rubye die or (2) a life

estate in the property with "total and absolute control of
the property."” CP at 14. Rubye Ames joined her husband
as a plaintiff on October 25, 2011.

917 Trial proceeded on September 4, 5, 6, 7, 11, and
12,2012. On the first day, Roy and Rubye Ames moved to
dismiss their alternative claim for a life estate. The court
granted that motion but allowed Stanley and Wesley
Ames to request, as a counterclaim, the same relief of a
life estate for their parents.

918 At trial, Roy and Rubye Ames testified to why a
life estate was no longer feasible, how much timber they
harvested in the past, and their expectations for harvests in
the future. Roy Ames testified to logging about $2,000 in
timber each year since the 1997 agreement. Roy and
Rubye both testified that they expected to [***8] enjoy
full use and control of the property until they died, which
included "timber and everything else." Report of Pro-
ceedings (RP) (Sept. 4, 2012) at 56. Rubye Ames testified
that she and her older children needed "a clean break"
because they could no longer cooperate. RP (Sept. 4,
2012) at 59.

19 During trial, Wesley and Stanley Ames voiced
concern that Randy would clear cut the timber. Wesley
testified, "We strongly believe that the timber will be
harvested very heavily in order to obtain money, and we
further expect that a substantial amount of that money
would go under the control and use by Randy." RP (Sept.
11, 2012) at 726. Stanley testified that Randy [**236]
will likely enjoy the benefit of any logging, stating, "Well,
he will rationalize it in terms of [*834] Mom and Dad
receiving benefit, but actually, just like all of our farm
payments - it - there it goes to Randy and Darleen almost
entirely." RP (Sept. 11, 2012) at 856.

920 To show that Roy competently managed the
timber, Roy and Rubye offered a report from forester
Robert Broden, entitled "Managing Your Woodlands: A
template for your plans for the future,” referred to as the
"Broden report." CP at 1286. Stanley and Wesley objected
to admission of the report [***9] as an exhibit on the
ground of hearsay. The court admitted the report, osten-
sibly under the hearsay exception for business records.
Rubye testified that she and Roy had no intention of
clear-cutting the forest and planned to follow the report's
recommendations to preserve the forest resource.

921 In the Broden report, Robert Broden recom-
mended thinning of the forest to promote overall growth.
In relevant portion, Broden wrote:

The Lodgepole Pine on the property in
particular has reached an age and condition
where growth has slowed and increased
natural mortality will become an annual
event. In addition, there are areas of crown



Page 5
184 Wn. App. 827, *; 340 P.3d 232, **;
2014 Wash. App. LEXIS 2855, ***

923 Robert Broden estimated the first two years of
recommended thinning would yield about 400 mbf. "Mbf"
is one thousand board feet of timber.

closure of the Douglas Fir and Grand Fir
where some commercial thinning of the

trees will promote or at least maintain
healthier growth conditions for the re-
maining timber.

A salvage operation which would se-
lect the obvious mature trees susceptible to
disease or damage for removal as well as a
commercial thinning to space the mature
trees to about 24 feet by 24 feet should
promote healthy and disease resistant trees
for future growth while maintaining wild-
life habitat for deer, elk, bear and other
small mammals. Scattered cavity nesting
sites and raptor nests [***10] were noted
in snags and timber on the property as well
as on adjacent ownerships to the west and
south. A reduction of the wildfire potential
is also sought by removing dead and down
fuels.

CP at 393.
922 [*835] Robert Broden further wrote:

Removal of the old Lodgepole Pine
around the perimeter of the fields and a
commercial thinning operation in the
thicker canopied areas is proposed to
promote understory foreage [sic] vegeta-
tion while still maintaining a substantial
and healthy timber volume on the proper-

ty.

CP at 400. Under the heading "Management of Forest
Resources," Broden advised,

Protection from Pests

Observed insect pests on the property
noted during the timber cruise included
moderate bark beetle activity in the
Lodgepole Pine and Fir Engraver beetle in
the Grand Fir. Pathogens noted were minor
problems with Douglas Fir Mistletoe in
certain areas and a moderate amount of
Mistletoe in the Western Larch. Harvest
operations should work at eradicating
these problems in the trees selected for
removal.

CP at 401.

Meeting management goals will require
an initial focus on the Lodgepole Pine and
[***11] Grand Fir growing on the prop-
erty around the meadow edges. Most of
this is on the south and east sides of the
meadow. The Lodgepole Pine is at a ma-
ture age and dying. In a few spots it has
fallen down adding to the wildfire hazard.
There is over 300 mbfof lodgepole pine on
the property according to the timber cruise
and the inspecting forester recommends
the merchantable ones be removed in the
initial harvesting as well as cleaning up the
dead and down trees already in place. In
addition, the Grand Fir is clustered on the
southwest edge of the meadow on the most
productive soils on the property for forage
or timber production. Grand Fir is a poor
market performer long term and is also
more susceptible to insects and disease
than other species present on the site.
Several individual Grand Fir trees showed
defect and disease in the walk through.
Because of this, the removal of the Grand
Fir at the earliest market opportunity and
[**237] its replacement with either
seedlings of another species or forage is
highly recommended. [*836] The selec-
tive removal of the Lodgepole Pine and
Grand Fir as well as the removal of other
species that are diseased or defective
would generate approximately 400 mbf
initially [***12] in the first two years and
promote considerable reduction in the fire
hazard potential and increased growth in
forage and timber production.

CP at 402-03.
924 Robert Broden further wrote:

Best Management Practices

Best Management practices would
include the proper timing of harvests to
avoid potential insect issues with the Pine
IPS bark beetle. To avoid IPS, operation
activities should occur after July 1 and
cease prior to March 15 on any calendar
year. This allows the slash created to dry
out prior to the normal beetle flights in
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June. Harvest operations should occur
during dry or frozen soil conditions to
prevent soil compaction and subsequent
loss of soil pore space.

CP at 407. Robert Broden also recommended, due to
fluctuations in the local timber market, that a log purchase
agreement be in place prior to any logging.

925 Against their wishes, the trial court awarded Roy
and Rubye Ames a life estate. As for timber, the trial court
orally ruled:

I want to accord Mr. and Mrs. Ames
here the ability to use their timber as long
as it's not, again, wasteful, and it's some-
thing that - but, that is a - that is something
that's common in this area. When people
get older, they have that resource and
they're able to use it. [***13] So, that's
the timber and the logging.

RP (Sept. 12, 2012) at 1029-30. When Roy and Rubye's
counsel requested greater clarity, the trial court asked
counsel for suggestions.

926 Roy and Rubye Ames suggested that timber
harvesting could be "in accordance with [Department of
Natural Resources] rules and regulations" or conform to
the Broden [*837] timber management plan already in
evidence. RP (Sept. 12, 2012) at 1032. Stanley and Wes-
ley Ames argued against the first option as allowing al-
most unlimited logging. The two older brothers agreed to
the use of the Broden report on the condition that they
could offer their own timber report.

927 The following colloquy occurred at the end of
trial:

THE COURT: And, the other sugges-
tion here?

MR. WEBSTER [counsel for Stanley
and Wesley Ames]: Well, the other sug-
gestion, I believe, has some merit, but |
don't believe that we should be - I think
that we should be able to get an inde-
pendent cruise [timber inventory] as well,
because like minds made us agree on what
can be harvested every year. I think that
the one that Mr. Montgomery [Roy and
Rubye Ames' counsel] has included, when
I read it, it says that seven truckloads a
year, or | think 320,000,000 board feet
should [***14] be able to be taken out

per year, and that the levels won't decrease
with that much coming off. I don't know
that ...

THE COURT: You want to get a
second opinion.

MR. WEBSTER: I think so, Your
Honor.

THE COURT: Sure.

MR. WEBSTER: At the very least, if
we go that way we should be able to get a
second opinion. What we would propose is
that a dollar amount that can be taken in
total from there would - would solve all
disputes without having more costs.

THE COURT: Well, if we could get
two opinions and then try to agree on a
dollar amount, I think that would be a good
solution, then we wouldn't have any room
for argument, or ...

MR. WEBSTER: I think that might be
the best way to go, Your Honor, and if we
got two opinions that say that the value of
the timber land is not going to decrease
with this type of management, I think that's
where we're at to protect all the parties.
Um, the other option we have as Chris
[Montgomery] gave to you, | would say
that the traditional use has been $1500.00 a
month - I mean, a year, over the 15' years
according to the testimony of Roy
[**238] and Rubye. My clients are will-
ing to double that and say that they could
take up to $3,000.00 a year off for their
own personal expenses. [***15] [ think
[*838] that's the simplest, the most cost
effective, and it gives them double what
they've traditionally used, and it doesn't
cause any arguments. It's - it's a number.

THE COURT: Well, I - I think, you
know, | don't know how much this is
gonna cost to get, you know - the other, the
[Broden] plan's already in, so to speak.

MR. MONTGOMERY: Yes.

THE COURT: So, we just need to get
the other one and, you know, if it's not
unduly expensive, in my mind that would
be the better way to go. It would be sensi-
ble long-term, and if the property can be
harvested, but not undermine the value,
you know, unduly, I mean, I - and leave the
title holders with, you know, some guar-

Page 6
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antee as to the resource, I think that's -
that's the goal in my mind. But to maxim-
ize the amount that Roy and Rubye have
available to them. So, I think that ...

MR. WEBSTER: So, a second opin-
ion, we'll organize that ...

THE COURT: Yes.

MR. WEBSTER: ... ascertain whether
they're far off - I mean, in a perfect world,
they're both gonna be right on, agreeing
with each other, but we know that's prob-
ably not gonna happen, but - and then try
to have a meeting of the minds?

THE COURT: Sure. That would be
the best way to do it. [***16]

MR. WEBSTER: Um, if that fails,
come back to court?

THE COURT: Yes.
MR. WEBSTER: Okay.

929 On November 15, 2012, Stanley and Wesley
Ames filed with the court a timber report from forester
[***17] Maurice Williamson. Williamson estimated the
total timber stand at 1,523 mbf and an average annual
timber growth of 1.4 percent. Williamson recommended:

Based on the stand volume and prop-
erty-specific growth rate actually deter-
mined, and a predicted annual mortality
rate of 0.7%, the average annual timber
harvest should be 10.7 MBF (thousand
board feet) to maintain the timber stand at
approximately its current volume. This
harvest volume will correspond to ap-
proximately two to three truck loads de-
pending on log size.

The 10.7 MBF average annual harvest
should concentrate initially on the
short-lived lodgepole pine, followed by
select harvest of grand fire [sic] and by
removal of trees showing evidence of
disease. Trees to be removed should be
marked at breast height and on the stump
by a knowledgeable forester able to iden-

RP (Sept. 12, 2012) at 1034-35.

928 On November 15, 2012, Robert Broden sup-
plemented his report by declaration. In that declaration,
Broden estimated that in 1997, the property contained
about 1,006 mbf of standing timber. Based on a forestry
technique termed "habitat typing," Broden estimated an
annual average timber growth rate of 2.5 to 3 percent. CP
at 326.

tify such diseased trees and other trees
whose removal would significantly pro-
mote stand health. Subsequent harvest
should be mixed age select harvest in order
to maintain a healthy stand with substan-
tially the same volume, wildlife values,
and aesthetic character as currently exists.

Using the estimated volume of timber
on the property in 1997 (1,006 mbf) and
my estimate of growth of 2.5% (based on
[*839] tree age and condition) means you
should have been able to harvest 25.15 mbf

CP at 297. Like Broden, Williamson recommended lim-
iting logging to after August 1 [**239] and prior
[***18] to March 1 to prevent insect infestations.

930 In his report, Maurice Williamson highlighted his
agreements and disagreements with Robert Broden:

annually since 1997 indefinitely, if done
properly, and still maintained [sic] the
1,006 mbf of standing volume. 25 mbf
equates to between 5 and 6 standard log-
ging truck loads. The volume harvested by
Roy and sent to Springdale Lumber would
have been part of this 25 mbf. The fact that
the harvest was well below this level is
why at the time of the timber cruise in
October of 2011 there was 1,471 mbf on
the property. By today's date it would have
grown to an estimated 1508 mbf.

CP at 326.

[*840] I have reviewed two Steward-
ship Reports prepared by Bob Broden
concerning the property. His inventory
methodology and results appear appropri-
ate and the stand volume he determined is
within the margin of error of our volume
determination.

However, Mr. Broden assumed a
2.5% growth rate without determining
the actual growth rate for the subject
property and without accounting for
natural mortality. As a result, the cor-
responding harvest level recommenda-
tion Mr. Broden provided are [sic]
without factual support, are [sic] not



Page 8

184 Wn. App. 827, *; 340 P.3d 232, **;
2014 Wash. App. LEXIS 2855, ***

applicable to this property, and should
not be used for amy purpose. Mr.
Broden's suggested harvest levels, if
followed, will result in substantial de-
pletion of the stand volume and sub-
stantial change to the character of the
forested areas of the property.

In accordance with my recommenda-
tions above, 1 concur with Mr. Broden's
suggestion that the short lived lodgepole
pine and grand fir should be specified for
removal prior to excessive mortality
which, as | have previously discussed, may
be imminent in the lodgepole pine com-
ponent.

CP at 341,

932 After reviewing [***20] Robert Broden's re-
ports and Maurice Williamson's report and declaration,
the trial court, on December 3, 2012, sent the parties a
draft decree and completed findings of fact and conclu-
sions of law. In addition to the facts recounted above, the
court found:

G. A number of equitable considera-
tions work in favor of Wesley and Stanley
and in favor of formal ratification of a life
estate for Roy and Rubye, with legal title
and a remainder estate to be vested in
Wesley and Stanley. First, the oral life
estate was to recognize and respect Roy
and Rubye's right to remain in possession
and control of the real property improve-

CP at 301. [***19] ments, timber and farm operation until
they die. Wesley and Stanley have con-
sistently over the years acknowledged this
goal. They have also respected the original

931 In a November 16, 2012 declaration, forester
Williamson continued to note his disagreement with hab-

Habitat type can provide a crude esti-
mate of growth potential but can be mis-
leading if not adjusted for environmental
factors, stand structure, stocking level, and
age. Habitat typing is not used to deter-
mine a specific annual growth rate.
Growth rates decrease as trees get older
and larger. Habitat typing provides no di-
rect evidence of actual growth of trees in a
particular time frame and location. As a
result, Bob Broden's use of habitat type to
lead to a timber harvest level recommen-
dation is unreliable and provides incorrect
results.

The only method to determine actual
growth is through sampling, typically in-
cluding radial growth sampling, which we
have done. We analyzed the growth rings
in the outer 1 inch of more than 60 sample
trees, and observed an average of ap-
proximately [*841] 20 rings in that outer
1 inch. Thus, on average, that one inch
represents the growth over the last 20
years.

The annual growth rate of 1.4% de-
termined by our sampling and analysis is
therefore an average over the approxi-
mately 20 years, not just the current
growth rate.

Hat typing: oral agreement by keeping their payments

current. But it would ignore the remainder
estate if now, after fifteen years, Roy and
Rubye obtained title to the property which,
given the present family alignment, they
then would leave to Randy and Arleta.

H. Wesley and Stanley have agreed to
pay $216,000 over thirty years, or sooner,
if the life estate comes to an end. While
they are not paying any interest on the de-
clining [***21] balance due, the terms
have not proved to be in their long-term
financial interest. One value of the real
property, improvements, timber and farm
equipment was set in 1997 at $69,996,
resulting in a [**240] remainder estate
worth only $27,633. At a current value of
approximately $350,000, the remainder
estate is valued at $138,173; again sub-
stantially below the agreed purchase price.

. A major consideration for Wesley
and Stanley in purchasing the property was
to provide for their retirements. They spent
their youths on the farm, and now in later
years, have plans to move back. Their re-
turn is also necessitated by financial con-
siderations.

[*842] J. Over the years, Wesley and
Stanley have made expenditures to help
keep the farm up. Ames Development
Corp. alone has expended a total of
$31,205.06 to cover farm operating ex-
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penses of $13,959.71 [sic] and build-
ing/equipment expenses of $17,246.35.

M. Roy A. Ames correctly under-
stands that his life estate allows him to
harvest timber on the property as he needs
money and to properly manage, i.e.,
maximize the resource. Roy A. Ames has
managed his timber for decades, and, "the
good condition of the current timber stand
on the ownership is a testament to [***22]
Roy's (landowner) long term commitment
to forest stewardship.” ... Roy A. Ames has
been frugal with this resource, and now, in
his and his wife's later years, they will have
need for some increased harvesting.

CP at 419-21; see also CP at 1542,

933 The trial court ordered the property conveyed to
Stanley and Wesley Ames, with an express life estate for
Roy and Rubye Ames. The court concluded:

There shall be no limitations on the life
estate, except--Wesley B. Ames and
Stanley R. Ames shall be allowed to con-
tinue storage of cars on the property. ...
Roy A. Ames and Rubye M. Ames shall
harvest timber in keeping with the Stand 1
Objectives at page 9 of the February 21,
2011 Plan [the Broden report]; with any
harvesting increases to be by Court order.
The holders of the life estate and the re-
maindermen shall each be afforded the
opportunity to present expert witness
declarations.

CP at 422.

934 In the draft decree, the trial court allowed Roy
and Rubye Ames to harvest up to "19 mbf, plus the sal-
vage removal of identified 'at-risk' species." CP at 379.
Robert Broden previously estimated that the selective
removal of the lodgepole pine and grand fir and removal
of other species that are diseased or defective would
generate approximately [***23] 400 mbfin the first two
years.

[*843] 935 On December 14, 2012, Stanley and
Wesley Ames objected to the timber award to Roy and
Rubye Ames. The oldest sons argued that allowing a 400
mbf harvest under the guise of "salvage" is inconsistent
with the historical practice and the idea of limited addi-
tional income. The brothers asked the court to order a

maximum amount of logging at 20 mbf, inclusive of any
salvage. In the alternative, the brothers asked the court to
use WAC 222-16-010 to define "salvage," which defines
the term as "the removal of snags, down logs, windthrow,
or dead and dying material."

936 On January 11, 2013, the trial court amended his
ruling to allow Roy and Rubye Ames to harvest 19 mbf
plus salvage as WAC 222-16-010 defines. In the amended
ruling, "[a]ny annual logging proceeds beyond the 19
MBF and 'salvage' shall be shared in proportion to re-
spective adjusted proportional values of the Life Estate
and Remainder Interests based on the current Washington
State DSHS [(Department of Social and Health Services)]
Life Estate valuation table, namely 70%, 30%." CP at 547.
On January 29, 2013, the trial court clarified that 70 per-
cent goes to Roy and Rubye Ames and the remaining 30
percent to their oldest sons. The trial court observed that
Robert Broden's supervision "will, [***24] in the long
run, protect the remainder estate." CP at 549.

937 In early 2013, Roy and Rubye Ames hired Jason
Baker to prepare for logging, and Baker moved his
equipment onto the Ameses' farm in preparation for log-
ging. On February 8, 2013, the trial court entered its de-
cree, and summarized its rulings to date:

[Roy and Rubye] are allowed to harvest
timber on the property and manage said
[¥*241] Timber Harvesting in accord-
ance with the Timber Harvesting Report of
Robert Broden of Brogue International
dated November 1, 2012 (Exhibit "F").
SUBJECT TO timber harvest limitations
as set-forth in the Timber Management
Report and Goals of Robert Broden of
Brogue International dated November 1,
2012, limited to an annual harvest of 19
mbf. plus salvage defined as the removal
of snags, [*844] down logs, windthrown
or dead or dying material, pursuant to
WAC 222-16-010. Any annual logging
proceeds beyond the 19 mbf and "salvage"
shall be as per recommendations by Robert
Broden, Forester, shared in proportion to
respective adjusted proportional values of
the Life Estate and Remainder Interests
based on the current Washington State
DSHS Life Estate valuation table, consid-
ered, but modified by discretion of the
Court, namely 70% of the net proceeds
[***25] after logging costs and taxes to
Roy A. Ames and Rubye M. Ames, 30% of
the net proceeds after logging costs and
taxes to Wesley B. Ames and Stanley R.
Ames. The adjustment balances the par-
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ents' full life estate interest, as against the
continuing antagonism between their sib-
lings which affects timber management.
Any additional Timber Harvesting beyond
that recommended by Robert Broden,
Forester, shall be pursuant to further Order
of this Court.

CP at 556-57. The court vested broad discretion in Robert
Broden.

938 On February 13, 2013, Roy and Rubye Ames
entered into a log purchasing agreement with Vaagen
Brothers Lumber, with Jason Baker delivering the timber
to Vaagen Brothers. On February 15, 2013, Stan and Wes
Ames moved to stay enforcement of the decree.

939 On February 19, 2013, Stanley and Wesley Ames
moved for reconsideration, again asking the court to im-
pose a maximum cap on logging. At a February 19 hear-
ing, the trial court stayed logging on the property pending
the outcome of the sons' motion for reconsideration but
ordered Stan and Wes to post a $10,000 bond within five
days. On February 25, the brothers posted the $10,000
bond.

940 On March 1, 2013, Roy and Rubye Ames moved
the court to amend the [***26] logging stay to allow
them to harvest 19 mbf during the pendency of their sons'
motion for reconsideration. Roy and Rubye argued that
the delay caused by their sons' motion for reconsideration
was unreasonable, given their advanced age and their
need for money to complete the addition to their house. In
the alternative, Roy [*845] and Rubye asked the court to
increase the bond to $100,000 to cover the harvest of
approximately 500 mbf of the total volume on the prop-
erty of 1,508 mbf. The Broden report estimated a 1997
volume of timber of 1,000 mbf. Thus, between 1997 and
2013, timber volume increased about 500 mbf. The cou-
ple characterized this increase as retirement savings,
which, in their advanced years, they now sought.

941 Before considering Stanley and Wesley Ames'
motion for reconsideration, the trial court granted, in part,
Roy and Rubye Ames' two March | motions. On March 4,
2013, the trial court authorized the immediate harvest of
timber up to 19 mbf.

942 On March 12, 2013, the trial court held a hearing
for Stanley and Wesley Ames' motion for reconsideration.
The court conceded that the Broden report was not ad-
missible under the hearsay exception for business records.
The court noted that [***27] the doctrine of waste, as
embodied in Broden's and Williamson's reports, protects
remaindermen Stanley and Wesley from "unlimited log-
ging," and that the two brothers agreed to resolve the issue
through posttrial declarations. As the brothers had since

submitted the Williamson report, the court allowed Roy
and Rubye Ames to similarly resubmit the Broden report.
The trial court observed that both Broden and Williamson
agreed that an immediate harvest of lodgepole and grand
fir was needed to improve the stands overall health, not-

ing:

Broden, I believe it is, talks about then
400 MBF over the first two years ... of
harvesting the lodgepole and the grand fir,
if I've got this straight. So, that would be
over and above the 19 MBF. This would be
- and that's - that's a substantial ... logging
here that's a concern to the defendants, but
I can see where it would be. [**242]
But, on the other hand, the evidence that 1
have in front of me is that that's the prudent
thing to do. That Williamson and Broden
say that that particular species is in bad
shape. So, it would be foolish to just let it
die off, it would seem to me, as opposed to
harvest it and share in some manner the
proceeds from that recognizing [***2§]
that both the ... plaintiffs and the defend-
ants have an interest in this resource.

[*846] ....

... [S]o those equitable considerations
lead me to the conclusion here that there
has to be this logging in keeping with the
avoidance of waste, in keeping with proper
resource management, and, uh, the for-
mula should be 60% to the plaintiffs and
40% to the defendants, and - and I do that
mostly on these equitable grounds. I do
that because the experts tell me when I
read these reports that everybody agreed
we should look at, uh, that there's this
problem with diseased and dying trees and
also a need for some thinning, and so, uh,
that's where I come down. It would be the
19 MBF plus that amount of extra logging.

CP at 1315-17. The trial court affirmed its allowance of
Roy and Rubye Ames to harvest 19 mbf plus salvage, plus
an initial thinning to increase the overall health and
growth of the forest, which, as noted in the Broden report,
might be as much as 400 mbf. The next day, on March 13,
2013, Roy and Rubye Ames filed an affidavit from Robert
Broden to authenticate and submit his timber management
report.

943 About March 20, 2013, Stanley Ames spoke with
Steve DelLong from Vaagen Brothers Lumber about the
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log purchase [***29] agreement with Roy and Rubye.
As the trial court later found:

1.11 Defendant, Stanley R. Ames,
contacted Vaagen Brothers Lumber on or
about March 20, 2013 and spoke to Steve
DeLong about the Log Purchase Agree-
ment. After that conversation, Steve
DeLong, on behalf of Vaagen Brothers
Lumber contacted Jason Baker d/b/a Mad
Loggers and informed him that Vaagen
Brothers Lumber would not be purchasing
the timber on the Ames Farm until the le-
gal issues were resolved;

1.12 Whether it was the intent of the
Defendant, Stanley R. Ames, to interfere
with the Log Purchase Agreement or not,
his having contacted Vaagens [sic] had the
effect of causing Vaagens to cancel the
Log Purchase Agreement with the Plain-
tiffs, Roy and Rubye Ames;

1.13 After Steve DeLong of Vaagen
Brothers Lumber contacted Jason Baker
d/b/a Mad Loggers and informed him that
[*847] they had cancelled the Log Pur-
chase Agreement with Plaintiffs, Roy and
Rubye Ames, Jason Baker d/b/a Mad
Loggers moved his equipment off the
Ames property and sent them an Invoice
for $16,460.00 since [he] was unable to
perform under the contract.

CP at 1745. On March 25, 2013, Jason Baker wrote Roy
and Rubye Ames to inform them that he suffered damages
as a result of the Vaagen Brothers' [***30] cancellation
of the log purchase agreement.

944 On April 1, 2013, Roy and Rubye Ames moved
the trial court to order the $10,000 bond forfeited, point-
ing to Stan Ames' communications with Jason Baker.

945 On April 11, 2013, the trial court entered an order
granting Stanley and Wesley Ames' motion for reconsid-
eration in part. The court increased Stan and Wes' share of
net proceeds from logging over 19 mbf from 30 percent to
40 percent. Otherwise, the trial court denied the motion
for reconsideration.

946 On May 10, 2013, Stanley and Wesley Ames
moved the court to continue the stay of timber harvest
during the appeal, replace the cash bond with a lien
against their remainder interest in the property, and order
the return of the $10,000 cash bond already posted. On
May 14, 2013, the trial court set bond for Stanley and

Wesley's appeal at $55,000. The court deferred ruling on
whether to forfeit the $10,000 bond already posted.

947 Also on May 14, 2013, the trial court struck the
Broden report from its December 4, 2012 findings and
conclusions and replaced it with the same report, but from
Broden's March 20, 2013 declaration. On May 15, 2013,
the trial court ruled that Roy [**243] and Rubye may
transport and sell [***31] some timber cut between
April 22, 2013 and May 10, 2013, with the proceeds to be
disbursed consistent with the parties' share ordered by the
court. A May 15 order stayed all additional logging
pending the outcome of Stanley and Wesley's appeal to
this court and based on the $55,000 supersedeas bond.

948 [*848] On June 10,2013, Roy and Rubye Ames
filed a motion to forfeit the original $10,000 bond. In a
declaration, the parents stated:

The preparation work we had Jason
Baker do, and the timing of his preparation
work, were both authorized and reasona-
ble. The fact that Jason Baker moved his
equipment and performed the preparation
work without being able to haul any logs to
the mill so he could get paid was directly
and solely the result of the Defendants'
Request for Reconsideration, not from any
improper action on our part. Therefore, we
should not have to bear any part of the
damages that resulted from the stay the
Defendants obtained during their Request
for Reconsideration.

CP at 1723-24. On June 14, 2013, the trial court granted
Roy and Rubye's motion to forfeit the $10,000 bond in
part, writing:
The Court finds that the Plaintiffs and

the Defendants should be held equally re-

sponsible for expenses related [**¥*32] to

the suspension of logging operations in

March 2013: Specifically, the unpaid In-

voice of Jason Baker d/b/a Mad Loggers in

the amount of $16,460.00 admitted during

the hearing as Plaintiffs' Exhibit No. "1".

Plaintiffs shall be responsible for

$8,230.00 and the Defendants shall be re-

sponsible for $8,230.00 of said Invoice.

CP at 1745. The trial court directed the court clerk to
tender the sum of $8,230, from the $10,000 bond, for
disbursement to Jason Baker. The remaining balance in
the amount of $1,770 was to be returned to Stanley Ames.
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LAW AND ANALYSIS

949 Stanley and Wesley Ames contend (1) the trial
court relied on inadmissible evidence, the Broden report,
when it concluded that timber harvesting consistent with
the report is not waste, (2) the trial court's timber award
constituted an abuse of its discretion in equity, (3) the trial
court's timber award is inconsistent with the general rule
that life [*849] tenants commit waste when they remove
substantial amounts of timber, and (4) the trial court
abused its discretion when it ordered the partial forfeiture
of the $10,000 bond.

Broden Report

|1, 2] 950 Wesley and Stanley Ames assign error to
the admission of the Broden report as a business record at
trial. [***33] Nevertheless, the trial court did not resolve
what timber rights to grant Roy and Rubye Ames at trial.
At trial, neither party presented sufficient evidence on the
issue. At the parties' suggestion, the trial court resolved
the timber dispute through posttrial declarations. In turn,
the trial court struck the Broden report from the trial rec-
ord and relied on a version of the report submitted
posttrial by declaration.

951 The brothers Ames agreed to the procedure of
submitting forester reports by declaration posttrial. In
fact, they first suggested the procedure. They participated
in this procedure by submitting Maurice Williamson's
report. They complained of the court's declaration pro-
cedure only after the court ruled in favor of Roy and
Rubye.

952 We estop Stan and Wes Ames from objecting to
the declaration procedure that they suggested. Ashmore v.
Estate of Duff, 165 Wn.2d 948, 951, 205 P.3d 111 (2009).
If the trial court committed any error, Wesley and Stanley
Ames encouraged the error. Under the doctrine of invited
error, a party may not materially contribute to an erro-
neous application of law at trial and then complain of it on
appeal. /n re Dependency of K.R., 128 Wn.2d 129, 147,
904 P.2d 1132 (1995).

Timber Rights

|3] 953 Before this litigation, title to the Stevens
County property rested in Stanley and Wesley Ames and
no [***34] written instrument reserved a life estate in
the land for Roy and [*850] Rubye Ames. The trial court
therefore employed [**244] a constructive trust to
impose the life estate on title to the property. Stanley and
Wesley Ames asked the trial court to grant Roy and Ru-
bye Ames a life estate and do not assign error to the im-
position of the constructive trust. Instead they contend the
trial court abused its discretion when granting the life
estate, because it (1) improperly considered Roy and
Rubye's financial need and (2) allowed Roy and Rubye

Ames to presently sell salvage timber instead of setting a
maximum limit on logging. "We review the authority of a
trial court to fashion equitable remedies under the abuse
of discretion standard.” In re Foreclosure of Liens, 123
Wn.2d 197, 204, 867 P.2d 605 (1994).

954 In their briefing, Stanley and Wesley Ames
characterize the trial court's award as allowing "unre-
stricted and massive logging," "virtually unlimited" log-
ging, and logging off "half the forest." Br. of Appellants at
33, 35, 42. The brothers exaggerate. The court permitted
Roy and Rubye Ames to harvest up to 19 mbf, plus sal-
vage as WAC 222-16-010 defines, plus thinning as rec-
ommended by Robert Broden to promote the timber
stand's overall health and growth. The net proceeds from
[***35] any harvesting beyond 19 mbf and salvage go
60 percent to Roy and Rubye Ames and 40 percent to Stan
and Wes Ames. For the first two years, this additional
thinning might be significant, up to 400 mbf, given the
current condition of the lodgepole, grand fir, and other
timber.

|4] 955 Stanley and Wesley Ames argue briefly that
the trial court improperly considered Roy and Rubye's
financial need in fashioning its remedy. The brothers do
not indicate how this consideration harmed them, but
perhaps they claim that this consideration led the trial
court to grant excessive logging rights. The brothers
Ames, when raising this assignment of error as an isolated
assignment, fail to support the argument with citations to
legal authority and references to relevant parts of the
record. Thus, we refuse to hear the assignment under RAP
10.3(a)(6). "Unsubstantiated [*851] assignments of
error are deemed abandoned." Kittitas County v. Kittitas
County Conserv. Coal., 176 Wn. App. 38, 54, 308 P.3d
745 (2013).

|5, 6] 956 Regardless, this argument is without merit.
The impetus for the 1997 agreement transferring the
property to Stanley and Wesley Ames was to provide for
Roy and Rubye Ames' financial security. Stanley and
Wesley paid above market value for their remainder in-
terest, based on their ability and willingness to help their
[***36] parents. Sitting in equity, the trial court sought
to give effect to the parties’ original intent. Roy and Ru-
bye's continued financial security was a paramount con-
cern. Courts may impose a constructive trust to give effect
to the parties' intent. Baker v. Leonard, 120 Wn.2d 538,
548, 843 P.2d 1050 (1993). "When the equitable juris-
diction of the court is invoked by the parties, whatever
relief the facts warrant will be granted." Kreger v. Hall, 70
Wn.2d 1002, 1008, 425 P.2d 638 (1967).

|7] 957 Clear, cogent, and convincing evidence must
support "the basis for impressing the trust." Baker, 120
Wn.2d at 547. "Evidence is clear, cogent, and convincing
if it shows that the ultimate fact in issue is highly proba-
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ble." Dave Johnson Ins., Inc. v. Wright, 167 Wn. App.
758, 774, 275 P.3d 339, review denied, 175 Wn.2d 1008
(2012). Assuming this evidentiary burden applies to the
conditions of the trust, not only the creation of the trust,
overwhelming evidence supports the trial court's conclu-
sion that the purpose of the transfer to the sons and re-
tention of the life estate was for the purpose of the finan-
cial needs of Roy and Rubye Ames.

958 Stanley and Wesley Ames next argue that the
trial court committed error when allowing Roy and Rubye
Ames to engage in salvage logging. Stan and Wes write,
"Predictably, Randy abused the discretion the court gave
Roy and Rubye under the Broden report and logged off a
486 [mbf] of timber as soon [***37] as he could ration-
alize it to himself that he was not violating a court order."
Br. of Appellants at 37. The older brothers argue that the
court should have foreseen [*852] and prevented this
abuse by setting a precise lid on logging.

959 The trial court noted that a numerical limit would
have prevented Roy and Rubye Ames from effectively
managing the forest. [**245] The court found that the
life estate was intended to allow Roy Ames to harvest
timber on the land to the extent he and his wife needed the
proceeds. Roy Ames had been frugal in the past decades,
and the couple had need for increased harvesting. The
sons do not challenge these findings.

960 Roy and Rubye Ames allowed the timber to grow
beyond its 1997 volume of about 1,000 mbfto over 1,500
mbf. Both Robert Broden and Maurice Williamson agreed
that the forest demanded thinning for health and growth,
and Broden estimated the need for 400 mbf in thinning
over the first two years. The trial court astutely observed,
"So, it would be foolish to just let it die off, it would seem
to me, as opposed to harvest it and share in some manner
the proceeds from that recognizing that both the ... plain-
tiffs and the defendants have an interest in this resource."
[***38] CPat1315.

961 Stanley and Wesley Ames next contend the trial
court's timber award disrupts the general rule that life
tenants commit waste when they remove substantial
amounts of timber. Along these lines, the sons argue that
there is no evidence that they and their parents intended
something other than the general rule for life tenants.

962 Stanley and Wesley Ames ignore Roy and Rubye
Ames' testimony that they intended to exercise full control
and dominion over the land until they died, without the
normal duties or restrictions of a life estate. Stan and Wes
admitted themselves that this is not a typical life estate,
noting, "The Court has already mandated significant de-
viations from a standard life estate, such as requiring the
Defendants to pay property taxes, allowing storage and
exchange of cars, and allowing an annual visit." CP at
428.

I8,9] 963 [*853] Regardless, the trial court's timber
award did not deviate from the general rule for life tenants
and timber.

The general rule that a life tenant im-
peachable for waste may not cut timber for
commercial purposes is subject to a
well-established exception, under which a
life tenant may cut and sell timber. This
exception has been established principally
by modern authorities [***39] in favor of
the owners of timber estates, that is, estates
which are cultivated merely for the pro-
duce of salable timber and in which the
timber is cut periodically. The reason for
the distinction is, that since cutting the
timber is the mode of cultivation, the
timber is not to be kept as part of the in-
heritance, but part, so to say, of the annual
fruits of the land; in these cases, the same
kind of cultivation may be carried on by
the tenant for life that has been carried on
by the settlor on the estate, and the timber
so cut down periodically in due course is
looked upon as the annual profits of the
estate and therefore goes to the tenant for
life.

M.C. Dransfield, Annotation, Timber Right of Life Ten-
ant, 51 A.L.R.2D 1374, 1375-76 (1957). Thus, the general
rule in the United States is
[t]he tenant for life is permitted to cut
timber for the purpose of clearing the land,
provided the part cleared, with that already
prepared for cultivation, as compared to
the remainder of the tract, does not exceed
the proportion of cleared to wooded land
usually maintained in good husbandry; and
provided further, that he does not materi-
ally lessen the value of the inheritance.

Dransfield, supra, at 1382.

964 The Broden report indicated that Roy and Rubye
allowed the timber to grow to [***40] over 1,500 mbf.
Whether that timber was harvested and sold, or saved for
later harvesting within the forest itself, that 500 mbf of
accumulated "annual profits" belongs to Roy and Rubye
under the general rule of life estates.

[10] 965 Case law also supports the trial court's di-
rection to sell salvage lumber and to thin the forest. Wigal
v. [*854] Hensley, 214 Ark. 409, 216 S.W.2d 792
(1949) stands for the proposition that the court has the
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power and authority to order the sale of standing timber to
prevent waste. Stan and Wes Ames argue that Wigal ad-
dressed only a jurisdictional issue where all parties agreed
that logging would be beneficial. Wigal did not. The
brothers argue whether a court could authorize the sale of
timber to prevent waste when the parties disagree about
the utility of logging. But in Wigal, the appellant only
[**246] challenged jurisdiction as a means of preventing
the sale of timber. In Wigal, the court noted:

[T]he timber involved should be cut and
removed to prevent waste and to protect
the interest of both the life tenant and re-
maindermen. The testimony of an expert
forester who cruised the timber is that the
pine timber had fully matured, would not
advance further in height or diameter and
should be removed in order to permit a
new crop [***41] to mature; that 90 per
cent of the hardwood timber had matured
and was rapidly deteriorating in mer-
chantableness because of damage by
moisture and bugs; that all the timber was
subject to the hazards of fire and wind-
storm; and that it was following the prac-
tice of good forestry husbandry to cut and
remove the timber as provided in the sale
agreement.

Wigal, 214 Ark. at411.

|11, 12] 966 Under Kruger v. Horton, 106 Wn.2d
738, 743, 725 P.2d 417 (1986), the removal of timber
constitutes waste only if it decreases the value of land.
Under Pedro v. January, 261 Or. 582, 595, 494 P.2d 868
(1972), "a life tenant may, under certain circumstances,
thin trees to promote growth." These persuasive authori-
ties further show that the trial court's timber award does
not propagate waste.

Partial Forfeiture of Supersedeas Bond

967 Stan and Wes Ames contend the trial court erred
when it ordered the partial forfeiture of the $10,000 bond.

[*855] [13] 968 The parties refer to the $10,000
bond as a supersedeas bond, and they cite cases con-
cerning RAP 8.1. RAP 8.1 addresses a stay of judgment or
decree through appeal. Here, the trial court stayed en-
forcement of its decree pending the outcome of Stanley
and Wesley Ames' motion for reconsideration under CR
59. Since the stay concerned a pending motion before the
trial court, and not the current appeal, CR 62 applies.
Boeing Co. v. Sierracin Corp., 43 Wn. App. 288, 291, 716
P.2d 956 (1986).

969 In relevant portion, CR 62 provides: [***42]

(b) Stay on Motion for New Trial or
for Judgment. /n its discretion and on
such conditions for the security of the ad-
verse party as are proper, the court may
stay the execution of or any proceedings to
enforce a judgment pending the disposi-
tion of a motion for a new trial or to alter or
amend a judgment made pursuant to rule
59.

(Emphasis added.)

|14] §70 The question on appeal is not whether the
trial court had authority to require the posting of the
$10,000 bond, but whether the trial court held authority to
order forfeiture of the bond to the extent of $8,230. CR 62
does not mention the conditions under which the trial
court may forfeit all or a portion of the bond posted
pending resolution of a motion for reconsideration. We
find no cases that address the forfeiture of a bond posted
pursuant to CR 62, so we rely on cases involving a su-
persedeas bond. One purpose of the bond on appeal is to
enable the judgment creditor to be able to enforce the
judgment after appeal. But our Supreme Court, in another
setting, noted that under RAP 8.1(b)(2), a party who su-
persedes enforcement of a trial court decision affecting
property during an unsuccessful appeal is liable to the
prevailing party for damages resulting from the delay
[***43] in enforcement. Norco Constr., Inc. v. King
County, 106 Wn.2d 290, 296, 721 P.2d 511 (1986). By
analogy, the prevailing party should be free to use a bond
posted pursuant to CR 62 to recover damages from the
delay in enforcement of the trial court order.

[*¥856] 971 The trial court ordered Stanley and
Wesley Ames to post a $10,000 bond in order to stay their
parents' property rights to harvest timber. Thus, Roy and
Rubye Ames should be free to use the bond for damages
resulting from the delay in their right to harvest.

972 Roy and Rubye Ames entered a log purchase
agreement with Vaagen Brothers Lumber to purchase the
timber and contracted Jason Baker to harvest it. The trial
court found that learning of the ongoing litigation caused
Vaagen Brothers Lumber to cancel the log purchasing
agreement, thus causing the parents to breach their
agreement with Baker. But for the sons' motion for re-
consideration, the parents would have [**247] suc-
cessfully contracted Jason Baker to harvest timber. The
delay in enforcement caused Roy and Rubye Ames'
damages. The trial court might have forfeited the entire
bond to pay for the $16,460 in damages incurred, but
forfeited only half the amount.
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973 Stanley and Wesley Ames argue and their parents
concede that the standard of review in the question of the
forfeiture [***44] of the bond is unclear. The brothers
ask this court to review the lower court's findings for
substantial evidence and its conclusions de novo. The
parents ask this court to review the lower court's forfeiture
of the bond for an abuse of discretion. We find no reason
to resolve this dispute. Even if we addressed the issue
anew, we would affirm the trial court.

974 Stanley and Wesley Ames attempt to construe the
court's forfeiture of the bond as holding them liable for
tortious interference with a contract. In turn, they argue
that their parents did not establish all elements of the tort.
While the tort might describe the sons' actions, the trial
court did not order $8,230 dollars forfeited on that ground.
If grounds exist under bond law to forfeit the bond, the
applicability or lack of applicability of a tort is irrelevant
to the forfeiture. The sons cite no law requiring courts to
conduct a case within a case prior to forfeiting a bond.

[*857] Attorney Fees

975 Roy and Rubye Ames ask this court to award
them attorney fees and costs on appeal on equitable
grounds. RAP 18.90(a) provides:

The appellate court on its own initiative
or on motion of a party may order a party
.. who uses these rules for the purpose
[***45] of delay, [or] files a frivolous
appeal, ... to pay terms or compensatory
damages to any other party who has been
harmed by the ... failure to comply.

[15] 976 Instead of arguing that their sons filed a
frivolous appeal, Roy and Rubye Ames assert bad faith.

The parents emphasize the sons' removal of farm equip-
ment and Stan's phoning Vaagen Brothers Lumber to
inform them of the ongoing litigation. Roy and Rubye
allege that their sons are trying to drain their financial
resources through a litany of meritless motions and this
appeal. "Bad faith" on its own is not a ground for an award
of attorney fees on appeal. We must address whether the
appeal is frivolous.

[16-18] Y77 An appeal is frivolous if, considering the
entire record, the court is convinced that the appeal pre-
sents no debatable issues on which reasonable minds
might differ and that it is so devoid of merit that there is
no possibility of reversal. Lutz Tile, Inc. v. Krech, 136
Wn. App. 899, 906, 151 P.3d 219 (2007). We resolve all
doubts to whether an appeal is frivolous in favor of the
appellant. Lutz Tile, 136 Wn. App. at 906. In light of the
factual complexity of the background of the suit and the
paucity of Washington law on timber rights and life es-
tates, we do not conclude the appeal to be devoid of merit.

978 Stanley and Wesley Ames posted [***46] an-
other bond to supersede the judgment while the case is on
appeal. Roy and Rubye Ames also ask this court to order
the forfeiture of this actual supersedeas bond. Following
this court's [*858] disposition of the appeal, Roy and
Rubye may raise that issue with the lower court.

CONCLUSIONS

979 We affirm the trial court and deny Roy and Ru-
bye Ames' request for attorney fees.

SIDDOWAY, C.J., and LAWRENCE-BERREY, J., con-
cur.

Washington Rules of Court Annotated (LexisNexis ed.)
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