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answer 

its motion to set 
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to The plaintiff 

in the County's response, and asked the 

no excuse 

factual ..... A ... ',AAA"-' 

court to apply 

err'AnN or conclusive defense" standard specified by White v. 

v. King. Although the County conceded at oral argument 

",-,'~u.\. ...... on that was no 

court to set 

court 

so. 

reasons 

this court to 

one 

111\..,,-I\.."1J to set aside a default: 

1. The to focus solely on 

to 

court 

1 



to a to set 

a 

3. 

or 

" held that a 

or virtually conclusive defense" is qualitatively different from a 

the to '-'-'JlA .... A"'- the 

whether it is tlmeritless./1 

to 

motions to set 

a 

LAAAoJ"-Uln.v to solely on the 

judgments to 

consideration is to 

same way a 

1 liThe of judgments is an important value of the legal system. However, in 
both civil and criminal cases, circumstances arise where finality must give way to 
the even more important value that justice be done between the parties. CR 60 is 
the mechanism to guide the balancing between and fairness." Suburban 
Innii-nr'jn Services v. Clarke American, 72 Wn. 302, 863 P.2d 1383 
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it 
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to 

2 White v. 

if 

to on merits 

as reasons 

defendant cannot show a /(strong or 

a 

defense," it is reasons for 

the 

serves a 

73 Wn.2d 

to 

same terms as 

moving party is 

to 

outcome 

or virtually conclusive ................. A. ....... 

is to 

438 P.2d 584 
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was 

In its "' ...... ..,.A.q .. " .. to justify the decision to set 

by 

4 is 

is is 

3 Ke~;POnQlent Briefat 7. 

4 The County cites Griggs v. Averbeck Realty, 92 Wn.2d 576, 581, 599 P.2d 1289 (1979) 
to support this claim. in the actual language of that case, the court uses the 
term "overriding" not to describe the preference for a trial on the merits, but to 
characterize the principle that justice be done. 

overriding reason should be whether or not justice is being done. Justice 
will not be done if hurried defaults are allowed any more than if continuing 
delays are permitted. But might, at times, a default or a delay. 
What is just and proper must be determined by the facts of each case, not by a 
hard and fast rule applicable to all situations regardless of the outcome. 

599 P.2d at 1 Widucus v. Southwestern Elec. 
'nfllnov.rdi,w Inc., 26 1 109,167 N.E.2d 803 (1960). As the 
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a 

County points to language in Griggs rejecting a Ilhard 

when a court is It 

out in cases 

test to 

as 

was court is to 

language suggests, there is equal consideration for the intolerance for "continued delays" 
as there is a distaste for "hurried defaults." Both threaten the goal of doing justice. 

5 Little v. King, 160 Wn.2d at 703,161 P.3d at 349 (citations omitted). 

6 Suburban janitorial 'PY'lllr,:><.' 72 Wn. at 863 P.2d at 1383. 

briefat 13. 

8 "The courts, in fact, all three divisions and the Court, want cases to be 
heard on their and so in the Court has no choice but to vacate the 
default at this /1 RP 40:3-6. 
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a on merits as as concern 

to insure 

not 

court in 

a motion to vacate 

cases in 

a or 

in moving is to a 

defense. 1o 

9 White, 73 Wn.2d at 438 P.2d at 584. 

The discretion which the trial court is called upon to exercise in passing 
upon an to set aside a default concerns 
itself with and revolves about two primary and two secondary factors 
which must be shown by the moving party. These factors are: (1) That 
there is substantial evidence extant to support, at least prima a 
defense to the claim asserted by the opposing party; (2) that the moving 

failure to appear in the and answer the o DlD OIle nlt , 
claim, was occasioned by mistake, inadvertence, surprise or excusable 
neglect; (3) that the moving party acted with due diligence after notice of 
entry of the default judgment; and (4) that no substantial hardship will 
result to the opposing party. 

This appeal focuses on the trial court's misapplication of factors (1) and (2). 

10 The fundamental rule was set down in White v. Holm, 73 Wn.2d at 352-53, 438 
P.2d at 584: 

[W]here the moving party is able to demonstrate a strong or virtually 
conclusive defense to the opponent's claim, scant time will be spent 
inquiring into the reasons which occasioned entry of the default, provided 
the moving party is timely with his application and the failure to properly 
appear in the action in the first instance was not willful. On the other hand, 
where the moving party is unable to show or conclusive defense, but is able 
to properly demonstrate a defense that would, prima facie at least, carry a 
decisive issue to the finder of the facts in a trial on the merits, the reasons 
for his failure to appear in the action before the default will be 
scrutinized with greater care, .... 
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case is 

to answer or 

is 

II. not 
or 

County bases its main argument on 

mistake serves as an 

UU..J;AJll'-Ll\', even if 

not 

it was to 

on - no AII1J\.CU'I.\.... 

since it was "'''', ..... ,..,. ........ ,.",.., II not 

"13 

In addition, the procedure for evaluating a "strong or virtually conclusive defense" 
was further explained in TMT Bear Creek Shopping Center, Inc. v. Petco Animal 
Supplies, Inc., 140 Wn. App. 191, 165 P.3d 1271 (2007). 

11 ResPc)ll(lenlt' Briefat 17. 

12 In addition to the language quoted, the County makes the same claim in two other 
"While there is no case law defining 'mistake' in this context ... 11 

(Respondent's Brief at 18); "Spokane County argues throughout its is that 
what did occur was a mistake, or was inadvertent, neither of which are addressed 
by Washington case law." (Respondent's Brief at 

13 Brief at 17 n.3 
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in 

on a motion to set a County, 

would "" ... '-," ..... .,..UT£1< read Umistake" or lIinadvertence'l out of the rule. 14 

flaw in this is that County ignores the fact 

60(b) (1) applies to all judgments, not exclusively or even primarily 

judgments. never to 

it an ofCR 60(b) 

is 

to answer or 

be times when LUAoJ'-UlH.'- is a reason 

the mistake one is excusable, it is 

14 The County fails even to cite the rule correctly, quoting the rule as follows: lithe 
language of CR 60(b )(1) which states 'mistakes, inadvertence, surprise, excusable 
neglect or inequality [sic] in obtaining a judgment and or orders.'" Respondent's 
Brief at 16. Irregularity, not inequality, is the basis for relief. 

15 In fact, it is such a common element that it is assumed to be the basis for 
setting aside a default judgment. For example, Griggs v. Averbeck, 92 Wn.2d at 582, 
599 P,2d at 1292 (/Relieffrom a judgment is governed by the above stated 
YH'lY1r'llnlt:'c but the and are set forth in CR 60, Under CR 

in allowing the default to be 
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as 

not 

are numerous cases in 

or 

answer. 

a 

summons 

the summons and complaint was the commencement of a new action, 

as U'''' .... , ......... LL.<;;. already 

But _____ ,..._"' 

16 For example, Norton v. Brown, 99 Wn. App. 118, 992 P.2d 1019 (1999); Berger v. 
Dishman Dodge, Inc., 50 Wn. 309,748 P.2d 241 (1987). 

17 For £HT'l,m."lo· 

mOlerS{anamg between an insured and his insurer as to who is 
res;ponSlble for the summons and complaint will constitute a mistake for 
purposes of vacating a default judgment." Norton v. Brown, 99 Wn.App. at, 124,992 
P.2d at 1022 (emphasis added). 

"Thomas's failure to appear for trial was the result of mistake or inadvertence, and 
is excusable because the trial court created irregularities in the 
proceedings when it permitted Walkins to withdraw and gave Thomas improper 
notice of the continuance." In re C. T., 192 Wn. App. 1046 (Div. II Unpublished, 2016). 

"The trial court made the findings necessary to authorize vacation of a judgment 
based on mistake or excusable and those findings are verities on appeaL" 
Rush v. Blackburn, 190 Wn. 945,960,361 P.3d 217,223 (2015) (emphasis 
added). 

a genuine misunderstanding between an insured and his insurer as to 
res:oonslble for the summons and constitutes mistake 

IIe!!le«.:t." Ha v. Signal Elec., Inc., 182 Wn. 451 332 P.3d 991, 
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to answer 

to 

to 

answer or 

is "18 

2. This case does not involve LLJL,M"-'-'," but rather 
inexcusable neglect. 

a 

case, it applies to 

case. 

case no to that suit was 

"[T]he Johnsons' conduct here constituted a mistake and excusable " Gutz 
v. Johnson, 128 Wn. App. 901, 919, 117 P.3d 390, 399 (2005) (emphasis added) 

liThe record demonstrates that Wild Oats' failure to timely answer Showalter's 
COlnplaUlt was a the result of a misunderstanding, and excusable neJ:~le(:I, 
not a willful intent to ignore the lawsuit." Showalter v. Wild Oats, 124 Wn. 

101 P.3d 867, 871 (2004) (emphasis added). 

18 mpirlr~'n 72 Wn. at 313, 863 P.2d at 
1383. 



a case 

went it 

to answer or 

to 

to as 

AU. ... " .. .-AJlAA .... it as 

whether it is excusable. 

Moreover, it is significant the trial court never ... rd·· ......... • ..... ,; to 

a facie rlAl-..... r.£' 

to 

contents 

to answer or was a 

are numerous ....... " ........... · ....... ,£'c.C' to 

it was excusable. 22 

19 For in White v. Holm, supra, there was confusion between the insured 
and the insurer as to who would defend the case. 

20 For example, in Berger v. Dishman Dodge, Inc., the defendant sent the wrong case 
file to the law firm he was expecting to defend him. 

21 CP 268:25-28. Bartel calls his failure to respond "an and most 
11-.-dfr.rt·"n .... t-a mistake," but there is no claim that he (mistakenly) to 

or that there was some misunderstanding. It is neglect, pure and 
is whether it was excusable or not. 

22 The ...... ":O'i..Iu.'-'-'" the .... ", ...... , ..... 
when she said that "this is " RP 

11 



to answer or 

excuse 

viewed in hindsight, could be characterized as a lImistake." Instead, 

even if ... u • .., ...... u" ..... were '"''VllA'''A ..... an 

aside a default judgment, and even if it applied to 

evaluation 

or not: II 

at carry a 

for setting 

case, the cases 

a 

a 

""">ron,,,", issue to 

38:15-16. But there is no other reasonable ,.-.t-n .... ,,,..,,t-.,f-,,"\" of this comment. As the 
own brief repeatedly asserts, the County never argued that there was 

excusable neglect. (Respondent's Brief at 17.) In fact, although the County admits 
making the statement at oral argument before the trial court that "[t]his wasn't a 
case of excusable neglect," (RP at 11) the County now claims it was just a "solitary 
sentence." (Respondent's brief at 17.) Regardless of whether the County misspoke 
or actually intended to concede that there was no excusable neglect, the beginning 
of the sentence in the trial court's oral ruling ("I would agree that the County has 
already said this is [in] excusable neglect on the part of the County." RP at 38) is tied 
to the County said, and the formulation suggests that it was a concession 
on the part of the Moreover, the trial court subsequently refers to the 
"strong or virtually conclusive defense" standard the one that Plaintiff had urged 
should be used when inexcusable neglect is found. Even if the transcript correctly 
reflects what the trial court actually said, it does not help the County, because they 
have not either at the trial court and on this that the record supports 
a of excusable U'-'~;;"""'" 



to 

care .... "23 In 

reason 

reason 

case, 

would justify setting default - unless 

meets establishing a or virtually 

to nll"AIJI~AlJlnl1t a or ...,.., .................. " .. 

even if 

trial court was 

County 

or not 

23 White v. Holm, 73 Wn.2d at 438 P.2d at 584 (emphasis added). 

24 In White v. Holm the court refers to the "plausibility and excusability of the 
defaulted defendants' reason for failing to initially and timely appear," 73 Wn.2d at 
353-54,438 P.3d at 585. It is clear from that opinion that when the reasons for the 
defendant's failure to answer or appear are "scrutinized," it is for the purpose of 
distinguishing culpable from innocent reasons for the default. Similarly, in Calhoun 
v. Merritt 46 Wn. App. 616, 731 P.2d 1094 (1986), the court found that a prima facie 
defense standard should be used because the defendant "made a bona fide mistake." 
Even mistake was the basis for 
considered whether it was 

aside the default judgment, the court 
be called an inexcusable mistake. 



In 

a 

I""Al,"\l"lr1n,,,,,..1-,An of two distinct values-the 

H .... T-'T.£~ .. to 

a would not be 

party cannot 

court 

defendant can show that to do so because the 

is 

25 Section leA) above. 

26TMT Bear Creek, 140 Wn. at 204-05,165 P.3d at 1279-80 (emphasis 

[T]he purpose of determining whether there exists a strong or virtually 
conclusive defense is not to avoid a useless subsequent trial to 
serve of See Cash Store, 116 Wn. at 841,68 P.3d 
1099 whether a default should be the 
court "0111..-.... "'.£'0 r<ri,,,.-.i.,,loC' to ensure that substantial 

14 



to mean a 

on 

case, 

evidence that 

to was 

was not ........... LLLL ........... to testify. such a case, ..,.H-i ..... n .... l 

is allowed to 
is done."). If a default Juagment on a meritless claim 

has not been done. 



a a 

is 

conclusive ....................... ....,. 

or virtually 

actual application of the test focuses on what 

is left case has an 

to An,::,t-Y""lt-a its lack merit. 

........... JUU ... ,.. to rn1l"ll<[,''11,",.o.r 

was unaware 

it was 

twO. 28 a is at 

27 "The Court can't go in and actually weigh that and say well, do I really think that's 
a great defense based on your countering what they said because I agree there's not 
been any discovery in this case, but have they shown it. Based on all the cases that I 
went through, are there different of that that can show that might be a 
defense at trial or a jury could reasonably say maybe we don't find the County 
negligent?" RP 39:17-20. 

28 "[T]he County as a defendant has shown that they have a prima facia defense even 
under a strong or virtually conclusive defense." RP 39:14-16. This comment 
suggests the same confusion as the appellate court noted in Akhavuz v. Moody, 178 
Wn. 315 P.3d 572, 575 (2013): "It is not clear whether the court 
deemed the defense conclusive or a facie defense." In that 
case the court determined that the defendant had failed to provide a 



"" .... ""'''''' at rl\fl'rn.Y·:::-' ... "ll.u.,.!'-. 

USt:!le!:iS ""roror'''i"''A it 

on 

same the 

or virtually conclusive defense" standard is applied to insure that a 

is not entered on a tlmeritless claim."31 In 

......... "h whether or not plaintiffs is 

n-:llr'Tl£lC' not 

not in a most to 

D. 

Akhavuz v. Moody. 

it also ..... 'U'" .. " ....... or not 

virtually conclusive defense and remanded the case to reinstate the default 

29 TMT Bear Creek, 140 Wn. App. at 203, 165 P.3d at 1279. 

30Id. 

31 TMT Bear Creek, 140 Wn. at 205, 165 P.3d at 1280. 

32Id. 
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County's response 

qualify 
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cases 
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33 Respondent's Briefat 21. 

34/d. at 21, n. 6. 
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judgment in this case. 

even if it does not 

court could set aside 

to 

mere 

are no cases 

as synonymous."34 

a case. It begins by citing case law 

in 

Creek or use " it 

35 Akhavuz, 178 Wn. App. At 534,315 P.3d at 576 ("[W]e conclude [the defendant] 
did not present a conclusive defense"); id. at 534. ("Where a defendant is unable to 
show a conclusive defense ... "); id. at 539 ("Where a defense is facie 
but not \."V"'\."lU'::U 
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case. 
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that proposition, it of course would be distinguishable. 

Akhavuz to demonstrate how the or 

Briefat 22. 

standard should be 
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55(c) and the 

at 24-25. 
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