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case arises to 

to 

tort the 

summons to answer or 

in of a default judgment against 

After the County brought a motion to set aside the default 

judgment, the trial court abused its discretion in setting aside the 

judgment. The rules with respect to vacating a default judgment 

that moving party establish either a I(strong or virtually 

conclusive to the plaintiffs 

to was a result of excusable 

no excuse for its neglect, and 

in its own as 

or show 

County admitted it 

to assert anything more 

court), a facie 

was on a 

standard (assuming a prima facie defense was adequate), this 

appeal seeks a reversal of the trial court's decision and a 

judgment. 

1 



1. 

2. in applying a Ilprima 
to set 

3. The court in to find that County did 
not satisfy the standard of a ilstrong or virtually conclusive" 
defense 

ASSIGNMENTS OF 

1. The County admitted it could not show excusable 
for its failure to timely appear or answer this lawsuit. 
the absence of excusable neglect, was the trial court 
required to apply a different standard compared to the one 
that would apply if excusable neglect had been established? 

2. The trial court found that the County had presented a 
prima facie defense. In light of the County's admission that 
it did not satisfy the excusable neglect standard, should the 
court have applied IIstrong or virtually 
defense ll standard? 

3. If the lIstrong or virtually conclusive defense" standard is 
applied to the County's evidence, has the County shown 

Plaintiff's lawsuit was without 

2 



was 

was to 

VU ',L"A.'''-",," a 

'-'Y •. h..> ... 'LAAH, .... by a fake n1""l:lC'rr"i"n,Tl County had notice 

addiction through the nature of charges themselves and 

because ItNursing Clinical Data" sheet kept by Spokane County for 

Alvarado noted Alvarado .......... , ...... £" .......... under the influence of stimulants" 

in February (CP 116), the morning before death noted 

reportedly vomiting was a concern for W /D." 

1 next note claims that /l1/M denies drug and/or Alcohol 

note is contradicted by sworn statement 

Shaw Alvarado on last day told was 

told him Alvarado was withdrawing from tlOxy's." CP 102. 

AAAA.f".AA'JY.c'v testified she Alvarado had kept pressing 

times) asking 

Nurse Ordaz was aware Alvarado was going 

nurse to place her on a 

was 

3 



" 

on a an 

on 2 west 

was feeling better.n ld. 

Coleman opined that a patient such as Ms. 

Alvarado suffering intractable vomiting, repeated bouts of diarrhea, 

and an inability to keep oral fluids down is medically unstable and 

must under active medical care with or without withdrawals, 

withdrawal is itself a potentially life-threatening condition 

also requires monitoring. CP 38-9. was 

no medical after nurse Officer Shaw decided 

to leave morning of August 12th, and died 

of aspiration pneumonia alone in that 

as a secondary complication intravenous drug use. CP 174. 

Coleman testified that Alvarado suffered through over sixteen hours 

a 

anxiety after 

£££ ......... £"' ... u care, that 

standard of care required 

of asphyxiation, 

as 
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not 

terror in IJU"A'-A."", 

at time he his 

more 

if 

is 

minor son was nine 

(who is now A.D.'s guardian) explained that prior to her death 

she was primarily a stay at home mother and that had lived with 

and very close with 57-58. Mr. DeCaro explained 

still, years later, regularly misses and talks about his mother and 

Alvarado's 

refusal to 

to she was him. 

suffering, caused by 

medical care, took over an extended 

extreme levels of pain anxiety (CP 

then nine-year old son lost his mother and at the time had no 

father so went to care grandfather-$8,OOO,OOO was a 

reasonable and likely conservative amount for the combination of 

and suffering loss of consortium general damages such a 

case. 
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to a 

'-"\..-''-AU.vU. not to l"'L."'5,'Y' .. ,'"I"1,'u" ...... because believed the claim was 

not resolvable at the claims stage. CP 268:23. On September 18, 2015 

the Estate filed a Complaint in Spokane County Superior Court. CP 1. The 

second notice to the County of a claim against them occurred when the 

Summons and Complaint were upon Denise Toutloff in the 

'-'<J'e ... u. •.• v County Auditor's Office on September 18, 2015. CP 11. In order 

to be sure 

Summons 

the defendant was properly served, the Estate served the 

notice to - on 

evidenced by an acceptance of service by Todd who 

verified his authority to service on behalf Spokane County 

Auditor on September 22, 2015. CP 9. County's written ({Notice of 

Process Policy" identifies both Ms. Toutloff and Mr. Taylor as two of the 

five individuals who the County lIauthorized to accept service of 

summons.1I CP 172. This same written policy requires the 

service to deliver original documents served to the Spokane 

it is VUA' ... U...,"",i...,"'H'Cnr1 

6 



was in case. CP 173. 

summons 

it to CP 268. Mr. 

Notice of Tort but failed to ~ ....... ~...,..,,~ ... 

any ~~,~~ ..... 1/1 CP 

268. 

Receiving no response to any the three notices to the County of 

its claim, on November 6, 2015 (more than 40 days following the service 

of the Summons and Complaint) the Estate of Jessica Alvarado filed a 

motion for default, which order was granted and filed the same day. CP 

17. calendar LAlI..JAAl.AA without any 

contact by the County before filing a motion for entry of default judgment 

on 1, 2015. CP 20. The following day in an open court 

Judge Plese entered Findings of Fact and Conclusions of 

Law finding Alvarado was entitled to default judgment in the amount of 

$8,000,000. CP 181. amount consisted of $4,000,000 for Alvarado's 

minor child for loss of consortium and companionship of his 

1 Alvarado's Notice of Tort Claim put the County on notice of the precise amount of 
damages owed to the Alvarado Estate, which was the same amount later awarded by 
the trial court, $8,000,000. CP 65. Alvarado's Notice of Tort Claim undisputedly 
satisfied all statutory requirements, and included 107 pages of evidence, in large 
part much of the same evidence relied on by the trial court in granting Alvarado's 
motion for default judgment. CP 64-171. 
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for 

costs. CP 184. 

CP 

Alvarado Estate arranged service Spokane County 

more 

Spokane County then a notice of appearance on December 3, 

2015. CP 191. 

The Motion to SetAside the Default Judgment. On December 21, 

2015 the County filed a Motion and Supporting Memorandum to Set 

Aside Default and the Default Judgment. CP 203; The County's 

a Prima Facie lor.::.nc'o" CP it 

further claimed, IISpokane County Has a Prima Defense as to Liability." 

CP The its to enter a notice 

appearance IlConstitutes Mistake and Excusable Neglect."3 

CP 218:13. Nonetheless, County failed to provide any evidence that 

would support a finding of excusable neglect. On the other hand, the 

County submitted numerous declarations setting forth the County's 

2 The amended judgment was the result of a clerical error in the first judgment that 
left the first page summary incomplete. The amended judgment was entered the 
same day once the clerk brought this to the attention of the court and Alvarado's 
counseL 

3 A claim later abandoned by the County when it admitted it had no reasonable 
excuse for its failure to answer or defend the lawsuit. RP 11. 
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Because 

extensive motion for 

Alvarado 

never 

medication was from. (CP 228:26-28) A 

nurse employed by the jail evaluated Alvarado on Saturday after hearing 

reports that she had been vomiting; when asked whether she had used 

drugs or alcohol Alvarado allegedly denied doing so. CP 249:26-27. The 

County offered testimony from its' nurse claiming that Alvarado 

.... .t>.L.UUl" .... U no symptoms gave any l11U ...... ""O'lU'.1 was in 

of further care, or even additional monitoring." CP 250:4-5. The 

offered a declaration by a guard claiming that on 

Saturday between 1 3 pm (less 12 before 

death), Alvarado responded to requests to remove unauthorized clothing 

by doing so "without assistance, or difficulty," CP 232:9-10. Another 

County employee (Sgt. Pannell) described an interview with Alvarado's 

in any to 

Alvarado's condition or the lack of ~~A"-'Ul''''''''' attention. CP 

9 



witnesses Pr\,,,,',,,, ... ., care 

286:1-289:1. 

motion 

to vacate judgment, IJVJC<L'-'"LA!". must 

is a or 

or else was excusable neglect. 

submitted extensive evidence rebutting the evidence of a prima facie 

defense offered by the County in support of its motion.4 For example, the 

plaintiff offered supplemental declarations by plaintiffs medical experts 

contradicting the claims made by the defense medical experts. CP 320-

326 CP 

manner and cause of death). In addition, plaintiff provided a transcript 

of an interview Alvarado's 

account of what ."<-H\I,,"'crUIl to him following 

Alvardo's death, and reiterated both the knowledge of Alvarado's 

condition and failure of jail personnel to respond appropriately to 

Alvarado's obvious distress. CP 336. 

4 Plaintiff also responded to the allegation in the County's motion and memorandum 
claiming that the default judgment result from a violation of the civil rules and rules 
of professional conduct by plaintiffs counsel. After receiving Plaintiffs responsive 
hr""IT.,on the County retracted and for those um;UODorted aHE~ga1:lOrlS. 



In response to Officer 

sworn 

statement Officer Fishbaugh had previously signed on August 2012 

CP 304:1-9. Officer 

2012 sworn statement described Ms. ny .... ",....,.".'" the afternoon before 

death as "groggy" and acknowledged the officer needed three separate 

times opening and closing the door and giving instructions to Alvarado 

just to carry out the simple instruction that she tltake off all her own 

clothes and give them to me./l Id. Furthermore, while the County's 

was no AU.'-'.lA'-'v Alvarado was 

from either confusion or diarrhea, Plaintiff rebutted this with the 2012 

statement by the Affidavit of 

(Alvarado's cellmate). CP 

County filed a reply memorandum that attempted to qualify 

Manager's error as a mistake (CP 362) and argued that it was 

not required to respond to the evidence submitted by Plaintiff because it 

was to show "a 'strong ..... , .. """""u ........... ' or facie 

a defense./} CP 359. On the other hand, the County elsewhere 

its as a or a 

11 



on Motion. court 

on motion to set 

was not a case 8:10-

11), but it had presented a listrong defense." RP 9:5-6. 

<AUI. •. AU...; .... ,H'-IA. of ••• \....L>.'-,u....,..,'u 

vacated default judgment nonetheless because the County had 

established a prima facie defense and had therefore met the other prongs 

of the test established in White v. Holm, 73 Wn.2d 348, 438 P.2d 581 

(1968). This appeal followed. 



A to set is 

v. 

(2007). court abuses its discretion if its is manifestly 

on or 1""fift'"th,la reasons." 

In re Marriage of Littlefield, 133 Wn.2d 46-47,940 1362 

(1997) (citation omitted). A court's decision is manifestly 

unreasonable and an abuse of discretion if it is not based on 

correct legal standard. Id. at 47. 

I. 

a 

a ................. "' ...... = ...... "'~Jl ......... .1." .... 

light of the reason 
or answer. 

In case the County motion to vacate the default judgment 

on 60(b) which in 

motion and upon such terms as are just, the court 
may relieve a party or the party's legal representative 

a judgment, or proceeding for 
following reasons: 

(1) Mistakes, inadvertence, surprise, excusable neglect 
or irregularity in obtaining a judgment or order. 

Significantly, CR 60 by its terms only contemplates setting 

to no 



cases 

in 

a 

is YYlCH"l1"IOC 

no 

1. exercising its discretion, a trial court should 
the importance of the principles of finality and justice satisfied 
by following and enforcing court rules against the general 
preference for deciding cases on the merits. 

While default judgments are not favored because of the 

to controversies decided on the merits, courts ualso 

value an organized, responsive, responsible judicial system where 

litigants acknowledge jurisdiction court to 

cases comply with court 1/ 160 Wn.Zd at 703, 

at 349 . of discretion should balance 

.... '-"LAAU''--''''AA'''- policies to insure that is being done. 1d.,160 

at 703,161 at 350. 

While the County will continue to emphasize the preference for 

...... '--'~A\ .... "AA ..... cases on than by 1'"\1"'1"'\1""01"'11 .... "", ....... .,...'., ... ,... it is 

County is the beneficiary of 

1"'o'(rorl1- a trial on the for claimants who fail to follow 

if case 



...... VAAAI-/UAjUA\. on 

an 

out 

LUA •• AA"h cases on were 

outweighed by interests of finality and consistency satisfied by 

imposition of a firm deadline. Just as the plaintiff may the right 

to a on merits by failing to follow the the County may 

in this case, lose its right to a decision on the merits by 

to follow court rules. case 

more notice defendant County 

intent to sue, an advance tort of 

two additional services of Plaintiffs summons 

one of included a JAF"AA\.. .... acceptance service by an authorized 

Yet County without reasonable excuse to 

enter appearance or answer complaint until more than 75 days 

passed from initial service of the complaint. The same rules 

apply to any other or would be to Plaintiff 

to 



in v. 1 

1 

an attorney a party. If we were 
to impose such a heightened duty on attorneys for 
government we would be creating a two-tiered system 
of advocacy, one for legal representatives of the 
government and the other for counsel of private parties. 
We are loathe to do so, particularly in light of the 
generally recognized view, embodied in the Preliminary 
Statement to the Rules of Professional Conduct, to the 
effect that "the rules should be uniformly applied to all 
lawyers, regardless of the nature of their professional 

,-.1-.... 1'"1,(')" " 

2. Motions to set aside a default should be evaluated by one 
of two standards, depending upon the reason 
failure to appear or answer. 

Although the standard for ..... U. ... AAJ,F, a motion to vacate a 

default judgment is usually described as governed by a four-

are actually two different tests govern such 

5 Little, 160 Wn.2d at 703-704,161 P.3d at 350: 

A party moving to vacate a default judgment must be prepared to show (1) 
that there is substantial evidence supporting a prima facie defense; (2) that 
the failure to timely appear and answer was due to mistake, inadvertence, 
surprise, or excusable neglect; (3) that the defendant acted with due 
diligence after notice of the default and (4) that the plaintiff will 
not suffer a substantial if the default judgment is vacated. 



cases, 

or 

or 

reason to 

to answer 

can 

is to "" .... rH71lrt 

a facie rlalroYlco' 

[W]here the moving party is able to demonstrate a strong or 
virtually conclusive defense to the opponent's claim, scant time 
will be spent inquiring into the reasons which occasioned entry of 
the default, provided the moving party is timely with his 
application and the failure to properly appear in the action in the 
first instance was not willful. On the other hand, where the 
moving party is unable to show or conclusive defense [sic], is 
able to properly demonstrate a defense that would, prima facie at 
least, carry a decisive issue to the finder of facts in a trial on 
the merits, reasons for his failure to timely appear in the 
action before the default will be scrutinized with greater care, as 
will the of his application and element of 

on the opposing 

White v. J 73 Wn.2d at 438 P.2d at 584. In other words, in 

Court 

This test is clearly inapplicable in cases where element (2) cannot be satisfied, 
which the County admits is the case here. 

6 There is actually third type, quite rare, in which the defendant's failure to appear 
results not merely from inexcusable neglect, but from willful refusal. In such a case, 
"equity will not afford that party relief, even if the party has a strong or virtually 
conclusive defense to its opponents' claims." TMT Bear Creek Shopping Center, Inc. v. 
Petco Animal Supplies, Inc., 140 Wn.App. 191, 205, 165 P.3d 1271 (2007). Although 
the County offers no excuse for its failure to answer or appear, plaintiff asks the 
court to the or conclusive defense" standard to this case. 



in 

to appear or answer 

must increases as 

failure to follow court rules increases. 

to 

as a dichotomous one (CP even if there is a as 

County contends (358:9), or some sort of sliding scale, the burden on the 

defendant varies with the excusability (or inexcusability) of the 

defendant's failure to appear or answer a lawsuit. 

The proper procedure for a case lacking evidence of excusable 

was addressed in Shopping 

Wn. 191 (hereinafter t4TMT Bear Creek') A defendant who can 

is only to a 

aerem;e to the plaintiffs claim, viewing the evidence in a light most 

favorable to the defendant. By contrast, the defendant fails to 

establish excusable neglect, a default judgment may only be set aside 

if 

claim 

or 

presents a t/strong or virtually conclusive defense" to 

judgment was based. at 

determining whether 

defense, 

defendant has presented a 

court in TMT Bear Creek 



AUl'-,AH ... ,>-- "".lV .... A'""- not in a most 

1 

3. 
a 

motion to set 

a 

case of ..... .{"'~ .... .." .... "-' neglect, .... " 1 1.7 trial court 

would agree County has already said this is [inexcusable] neglect 

on the of the County."8 38:15-16. Consequently, under the 

rule established in TMT Bear Creek, County is required to establish 

a strong or virtually the trial court would 

in the 

7 Although the County at times attempted to justify its failure to appear as a 
"mistake," suggesting that it offered an alternative to excusable neglect (CP 364:6; 
365:18-19; 366:5), it cited no authority for permitting a judgment to be set aside for 
a "mistake" made by the defendant. Moreover, by his own admission the risk 
manager Stephen Bartel neglected to forward the summons and complaint to legal 
counsel. It was clearly neglect. The only question is whether it is excusable or not. 
If "mistake" were an alternative way to characterize what was clearly neglect, and 
thereby qualify for the less rigorous standard for setting aside a default, the entire 
jurisprudence distinguishing excusable from inexcusable neglect would be rendered 
meaningless. 

8 The initial verbatim report contains the phrase "an excusable" where it should 
read "inexcusable." The Court's meaning is clear from the subsequent comment that 
the County was required to show a "strong or virtually conclusive defense" and from 
the Court's acknowledgement that the County "already stipulated to that [neglect]." 
RP 39:25. If the County attempts to reverse its position on the inexcusability of its 
neglect, further briefing will be provided on this and correction of the 
verbatim will be reCluestect. 



to 

or reasons, 
on unsupported facts, takes a 
person take, applies wrong standard, or 
bases its on an erroneous view of the law. 

Schwarz v. Schwarz, 192 Wn.App. 180, 211-2 368 P.3d 173, 189 

(2016), quoting State v. Hudson, 150 Wn.App. 646, 652, 208 P.3d 1236 

(2009). Although a trial court's decision to set aside a default 

an abuse of C'..- ......... ,,·C) .... rI it is an 

abuse of discretion to apply an incorrect legal standard. In Akhavuz v. 

3 in 

brief), ......... ~L .... J.VLL to set aside 

and because 

court failed to apply the correct legal standard. 

2. The court applied the "prima facie defense" standard 
to the County's motion. 

ruling that the ......... J".AY.L'- should set aside, trial court 

a 

at case, and 



or not is a 

to is 

1/ 

4. In 

cases in 

neglect, but applied it to a case where no excusable neglect was 

shown. decision was an abuse of discretion because it applied 

incorrect legal standard. 

though the trial court applied the incorrect legal 

judgment could have set aside if the 

had offered satisfying correct legal 

a or 

defense did not rise beyond a prima facie defense in this case. 

1. order to establish a "strong or virtually conclusive" 
defense, the County was required to establish that the Plaintiffs 
claim is meritless. 

TMT Bear Creek court .... .o. • ..IAu.un",u. reason for drawing a 

to set a 

in a case 

21 



As the purpose of 
defendant to demonstrate the existence of a 
defense is simply to avoid a useless subsequent trial. 
Griggs, 92 Wash.2d at 583, 599 P.2d 1289. If a 
defendant is able to proffer evidence which, if proved, 
would entitle that defendant to relief, a trial on the 
merits would be useful to determine the truth of the 
factual evidence proffered by the defendant, regardless 
of the existence of countervailing evidence. It is for 

most 
that inquiry. 

contrast, the of determining whether there 
exists a or virtually conclusive defense is not to 
avoid a useless subsequent trial but, rather, to serve 
principles of equity. See Cash Store, 116 Wash.App. at 
841, 68 1099 ("In determining whether a default 
judgment should vacated, court applies equitable 

to ensure that substantial rights are 
preserved and justice is done."). If a default judgment 
on a is allowed to stand, justice has not 
been done. 

TMT Bear Creek, 140 Wn.App. at at 

rTrrrl.l"'Tt"" a certain 

to the standards applied in two types of cases. 

court to view in a 



to a to vacate 

no 

establishes the lack of merit in the plaintiffs case: 

Where the actions resulting in default are excusable, 
vacating a default judgment and allowing for trial is 
likely an equitable result, unless the trial would be a 
useless formality. However, where the actions resulting 
in default do not qualify as excusable, the concern is 

trial would not be ... T.-,' ........ • ....... .,.-" ................... .JoJ 

allowing a judgment to would itself be an 
inequitable result because of existence of a 
conclusive defense to the claim. 

in 

TMT Bear Creek, 140 Wn.App. at 206, at cases 

court is guided toward attempting to prevent a palpable injustice 

from but it does not blindly prefer a trial on the merits to 

default judgment. 

of TMT Bear Creek analysis it clear that a court would 

abuse its discretion if it did not consider the plaintiffs evidence before 

case is even ........ , ......... 

,",,,,,rnl r ,,,.A of the cases to defendant ~~.;r . .:!·01'-.11Ao. ... , ..... 'h a or 



is not to 

case. 

a bankruptcy 'V '-'_"" ...... LUc;;.. Alternatively, might 

.-.1'"\(:01-1' ..... 1-.0. that the plaintiffs evidence is fraudulent, or can be 

countered by unrebutted evidence from defendant that leaves no 

doubt as to the lack of merit in the plaintiffs claims.9 

Akhavuz v. Moody, 178 Wn.App. 526, P.3d 572 (2013), is an 

,",,,,,,,\,,,,,, ... 1,,, of an of discretion where the court set aside a 

default judgment without considering plaintiffs 

A\AAAA",AA was in a slipping on blood used by 

performers at a nightclub. The plaintiff obtained a default judgment 

9 One might compare this process to the burden-shifting procedure in an 
employment discrimination case. The defendant has the opportunity to offer a non­
discriminatory reason for the adverse employment decision, after which the plaintiff 
must either show that the reason was pretextual or else suffer dismissal. In an 
analogous way, the defendant has the opportunity in a case such as this one to 
establish a conclusive defense (such as a discharge in bankruptcy, or accord and 
satisfaction), or alternatively to produce evidence that contradicts an essential 
element of the plaintiffs claim. If the plaintifffails to establish at a minimum the 
existence of a issue of material fact with respect to each element of the 

then a court could find that the claim was meritless. 



a to set was 

............ ,"'1"1"', ..... n its claim nightclub 

thus the nightclub failed to carry burden of establishing a 

conclusive defense: (tBased on record, we conclude Studio Seven 

did not present a conclusive defense, but rather a prima facie defense 

to carry issue of liability to trial." [d. at P.3d at 

failed to ,-,-",,-.,.,,-,'AA excusable nCU'Tla,r"'T 

case at bar), Division 1 reversed courfs ruling 

........ ' .... AA" .... aside the judgment, case 

reinstatement of default judgment. 

2. the court considers the plaintiffs evidence, 
distinction will be lost between excusable and inexcusable 
neglect 

a further reason for imposing a higher burden to establish a 

"CTlr'AYl,('T or virtually conclusive defense," court in TMT Bear Creek 

a to do so would effectively collapse the 

and 



TMT Bear Creek, 140 Wn.App. at 203-04,165 P.3d at 179. 

emphasized earlier, a sharp distinction between the types of cases is a 

necessary consequence of the requirement to balance the for 

to court to see cases '-A'-''-'L .... ' ........... on 

merits. 

3. "Strong or virtually conclusive" is a single phrase, not an 
alternative standard 

previously, the court appears to have a 

standard to defendant's evidence, although at 

times the court made reference to tlstrong or virtually 

or virtually '"''V ............ .... 

r!olrnnrt ..... ,"11"" to meet that ..:>\..UAHA'<AA by either a strong or a 



not 

two reasons. 

mere 

a 

at/strong" one. ll Second, it would be difficult to determine 

whether a defense was IIstrongll (as distinguished from being merely a 

"prima facie" defense) if the court to consider the plaintiffs 

evidence. Instead, as the court emphasized in TMT Bear Creek, 

or conclusive is 

to evaluate whether the plaintiffs case has merit. Unless the 

~~ .. ~ .. ~~ ... ~succeedsin a IIstrong or virtually 

oro·nC'o (such as statute or a of 

10 Adding to the confusion that may have led the trial court astray, at CP 358-359 the 
County also seemed to conflate a "strong defense" with a "prima facie defense." 

11 Significantly, in the language quoted above explaining the distinction between the 
two standards, the court in TMT Bear Creek dropped the reference to a strong 
defense and simply described the test for inexcusable neglect as upon a 
"conclusive defense." 140 at 206, 165 P.3d at 1280. 



merit in to set 

to a or 

to set 

as a ItPrima 1:24) and as a lIPrima Facie 

Defense as to Liability." (CP/ 212:5) Although it later claimed that it 

had a Ilstrong" defense (CP 212:12) or a listrong prima facie defense" 

(214:20), County was unable to establish that the plaintiff's claim 

was In AU .................. responded to the 

motion and its evidence with strong evidence discrediting 

County's did not attempt to reply, 

brief it had no duty to respond to 

For same reason, Spokane County has not 
responded to Plaintiff's additional declarations because 
the Court [sic]. Thus, the Plaintiff's argument 
essentially starts on page 9 of his Responsive 
Memorandum. It need only if 
llstrong defense," of prima facie evidence 

358:26-359:3. 

motion to set aside 



merits its 

its 

merit in 

it 

to in 

court I""A,,,,,,,.,,.,,,,1'"1I""n£1 

error by following the County's suggestion and refusing to consider 

Plaintiffs evidence. RP 38-9. 

The cases leave open the question the exact standard by 

a or virtually conclusive be 

TMT Bear Creek it to a that the plaintiff obtained 

judgment on a meritless claim. 140 at 204-05, 

at 1279-80. Nonetheless, TMT Bear Creek does not explain how a 

trial court should n ..... ' .... l""c.n£1 to evaluate whether a claim is meritless. A 

variety of analogies suggest themselves: One procedure might be 

same one that is applied in evaluating a motion for summary 

(CR 56): Has plaintiff 1"''-','~rLl£1 a genuine issue of 

material fact with respect to each of the elements of the plaintiffs 

Alternatively, standard for judgment as a matter of law 

50(a) be is no sufficient basis 



a to a court 

not 1/ 

If or some .... ,. .. 'CA .. U ..... U'LIl"-"c'LU an 

is case, can no 

that County's falls far short of establishing that it 

has a tistrong or conclusive defense"-or in other words, that the 

plaintiffs claim was meritless. Consequently, it was error to set aside 

default judgment. 

IV. CUJm~~eulsa'1(rJr'Uterms 

Pursuant to the Civil Rules, the County's stipulation, and 

Plaintiff is entitled to an award of fees and costs 

appeal. 55(c) permits the court to set aside an order of default 

or good cause shown terms as the court deems 

II Similarly, 60 (b) permits a court to grant relief from a final 

terms as are 1/ 

'-''"' ... _ ..... \.A~AA .... to vacate or set a on 

equitable v.Johnson, Wn.App. 



an 

In to 

of terms to UI .... ,' ..... 1-,1""1"" its 

no to 

judgment, the County stipulated to Plaintiffs entitlement to fees and 

costs: 

Said another way, the attorney fees incurred by the non­
moving party do not constitute "substantial hardship" 
when terms are imposed against the moving party in 
amount to same fees. 

Spokane County readily concedes that justice requires 
the imposition terms in order to prevent Plaintiff 
from the burden of attorney fees to bring its 
motion for default judgment respond to the 
motion. There is therefore no evidence that Plaintiff will 
be substantially 

219:21-28. 

Regardless of the outcome of this appeal, it is made to respond 

to the County's motion to set aside the default and vacate the default 

judgment, and was necessary only by the County's failure to 

with Civil on its assurance to 



it 

court in 

•••• ,u •• "h whether 

conclusive defense." .l.Jv' .. <A ........... 

to 

terms on 

in 

presented a "strong or 

is admittedly no 

excusable neglect and no evidence to show that Plaintiffs claim was 

without court default 

case be with instruction to """' .. "' ....... "'.,..,.." 

judgment. 

8th 



as 

& 
Heather C. Yakely - Hyakely@ecl-Iaw.com 
J. Winkler - jwinkler@ecl-Iaw.com 
Adrien Plummer - aplummer@ecl-Iaw.com 

'-'A .... JLA"" .... at Spokane, Washington, this 8th day of July 2016. 


