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a on 15. 

190) County becan1e aware of the Default Judgment on 

Decenlber 3, 2015 and a of Appearance \vas filed next day. (CP 

191-1 Spokane County filed an on 9, 15(CP194-

199) It also filed a Motion to Show business days on 

Decenlber 10, 2015. (CP 200-202) On Decen1ber 21, 2015, Spokane 

County filed its Motion to Set Aside Default and Default Judglnent, along 

with its supporting Men10randun1 and supporting At1idavits and 

Declarations. (CP 203-295) 

hearing to Show Cause was noted for December 2015. (CP 

200-202) Plaintiff stipulated to the Motion to 

hearing was set for Friday, January 8, 2016. 

Cause and the Show 

The trial court heard oral argument on January 8, 2016 and nlade an 

oral ruling on that date. The Order granting Defendant Spokane County's 

Motion to Set Aside Det~:lult and Default Judgment was filed on iv1arch 3, 

2016. (CP 374) 

Plaintiffs entered this Notice of Appeal appealing the trial court's 

decision to set aside the default and vacating the default judglnent on 

March 15, 2015. (CP 377) Plaintiff's Opening Appeal only addresses the 

first two of the four factors considered by Washington courts as set out in 



v. et Plaintiff court ,.<.,./ I.h''-'''' 

it did not use the correct to set 

s Brief) 

On 11, 201 was n""',,,""TC"rt and booked 

into (then) Spokane County Jail (nov,7 Spokane County Detention 

She was arrested for an outstanding felony bench warrant for 

prescription forgery out of Grant County as well as other local warrants. 

On August 11,2012, Alvarado booked into Spokane County's 

jail. She was housed in 2Wl 0 with Helen Garlinghouse.(CP 227-230) 

When an inmate is booked into the Spokane County Jail, the inn1ate 

is placed in a cell on 2West. 2W is typically known as the classification 

floor and inmates are held there until classified onto the correct floor in 

population. Rounds are completed thirty minutes by 

corrections officers, n10re if the imnate is on a suicide or n1edical watch. 

(CP 8-247) 

On August 2012 at approximately a.m., Officer Blair 

(fonnerly known as Shaw) had just started her shift and went to 10 

shortly thereafter. (CP 228) Garlinghouse can1e to the door as 

Alvarado did not and remained lying on the top bunk. (CP 

2 



UA"~lHJ·~hJ'-' informed just 

nurse but that nurse that 

had bunch of On the Inornlng 12 at 

approxilnately 0800 Nurse Ordaz responded to a call for an evaluation of 

from Blair and went to '8 cell, 2\\/10. 

(CP 1) Officer B lair reported that Garlinghouse stated to her 

that Alvarado had told her that she had taken a bunch of oxys, but 

didn't tell the nurse. (CP 228) Officer Blair then asked Ivls. Alvarado what 

she was withdrawing fron1 and first heard her say~ "meth, but when she 

asked to clarify 1\1s. Alvarado stated, "no meds. (CP When Nurse 

Ordaz arrived at the cell he asked Alvarado to con1e to the door so that 

Ordaz could speak with her. (CP 249) Given a report of vomiting, 

Ordaz specifically asked Ms. Alvarado if she had used drugs or 

alcohol. Alvarado also denied ill:!Y drug use: (elnphasis added) (CP 

Nurse Ordaz then checked Ms. Alvarado' vitals, which include 

temperature, pulse, blood pressure and oxygen saturation. (CP 250) Ms. 

Alvarado's temperature was 97.0, pulse was blood pressure was 

] 10/70, and oxygen saturation was 98% at room air. All of these were ,veIl 

within nonnal ranges. Ms. Alvarado exhibited no physical sylnptoms that 

gave indication she ,vas in need of further care, suffering from 

dehydration or required additional monitoring. Alvarado did 

3 



not 

Alvarado 

Ordaz that would 

attention, and 

if had 

concerns and went back to her bunk to lay down. 250) 

adult IS when adult inmates, 

who not appear to be under any mental or physical incOlnpetence, refuse 

medical care, jail staff are unable to insist that the im11ate accept Inedical 

attention. (CP 250) 

Nurse Ordaz confinned with OtTicer Blair that Ms. Alvarado had 

not disclosed any drug use and that she refused Inedical care and he 

could not place her on a drug withdrawal monitor. (CP 228) Officer Blair 

stated that was fine and that Alvarado would renlain on until she 

\vas feeling better and could be classified and 1110ved to general population. 

approximately 1 :00 run. on August 12, 2012, Offlcer Fishbaugh 

went to 1\1s. Alvarado's cell to obtain her personal bra, underwear and tank 

top. (CP 231) Ms. Alvarado was asleep when Officer Fishbaugh arrived at 

the cell, but was able to be awakened with voice cOlnmands (CP 232) Ms. 

exhibit 

was able to follow Officer Fishbaugh's commands and did not 

difficulty in removing her clothing items. (CP 

did not request any ll1edical care. (CP 

4 

Ms. 



IS 

physical 

201 at approxilnately 11 :00 

to oncon1i ng staff. 

during Officer 

raised her arm in the air indicating 

occurred at 

check Alvarado was In bunk and 

was 

to a 

12, 

physical count, 

to 

"(CP 

during this 

breathing 

normally. (CP 224) At approximately 12:02 a.n1., less than thirty minutes 

after the 11 :30 round was completed Officer Torres found Ms. Alvarado 

unresponsive on the t100r next to her bunk. (CP 224) 

There is no evidence of damages. There is no evidence of the 

s loss clain1 provided, no income tax returns, or expert 

oplnIOns showing a future vvage loss; there is no evidence of Ms. 

Alvarado's emploYlnent or education; there is nothing to establish other 

than paternal grandfather's statement that there was any sort of a 

relationship with the child. 

the evidence establishes that A lvarado expired 

from a drug overdose, she had track marks on her neck and a history of 

incarcerations. (CP 21 18) 

5 



UU'-dHtCV courts to vacate a defanl t j udglnent 

Brooks v. , 1 

489,491 (2010); V. Swanson, 41 Wash.App. 

164 (1 In 94 

1 P 58 (1999)(A trial courfs ruling on a 1110t10n to vacate a default 

judgment is reviewed for an abuse of discretion). "Abuse of discretion is 

less likely to be found if the default judgment is set aside." Ha v. Signal 

Elec., Inc., 182 Wash. App 436, 449 (Div. 1 2014)(citing, ~Vhite v. llolm, 

351-3 438 P.2d 581,584 (1968) (Div. 1968) A trial 

court abuses its discretion if it exercises discretion based on untenable 

grounds or reaches a decision based on untenable reasons. IV/orin v. Burris, 

160 Wash.2d 745,753,161 P.3d 956 (2007). Accordingly, if a trial court's 

ruling "is based upon tenable grounds and IS within the bounds of 

reasonableness, it must be upheld. Stevens, 94 App. at 30 (quoting 

Lindgren v. Lindgren, 58 Wash. App. 588, 595,794 P.2d 526 (1990)). 

II I I 

I I II 

I I I I 

I I I I 

II I I 
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Default judg]nents are generally 

an on 

v. Realty, 1, 599 

P.2d 1 ( 1979). 

'fhe prinlary concern is that a trial court's decision on a motion to 

vacate a default judgment is just and equitable. The Suprelne Court in 

G-riggs stated in pertinent part; 

The overriding reason should be whether or not justice is 

being done. Justice will not be done if hurried def~lults are 

allowed any nlore than if continuing delays are 

pern1itted ... What is just and proper must be ~~~~~~~..L 

ill2121icable. to .all situations regardless QJ th~ outCOlTH:?.:. 

Griggs, 92 Wash.2d at 581, 599 P.2d 1 (internal citations 

omitted)(emphasis added); see also, Little v. King, 160 Wash.2d 696, 703, 

161 P.3d 350 (2007)( en banc )(it is the policy of the law that 

controversies be detennined on the n1erits rather than by default) It has 

the rule that in considering a 1110tion to set an entry of 

7 



IS not or a 

court LJlIU <"-"'_1 as 

that substantial rights be preserved and justice 

to 

the parties 

fairly and judiciously done." White v. flaIm, at 351, 438 P.2d 

at 5 citations omitted) 

reviewing a n10tion to vacate a default judgnlent, the trial 

court detennines whether the movant has demonstrated four factors. The 

prilnary factors are: (1) the existence of substantial evidence to support, at 

least prilna facie, a defense to the claim asserted; the reason for the 

party's failure to timely appear, i.e.; whether it "vas the result of n1istake, 

surprise or excusable neglect. The secondary factors are: (3) 

the di ligence in asking for relief following notice of the entry of the 

default; and (4) the effect of vacating the judglnent on the opposing party. 

Calhoun v.Merrill, 46 Wash. App. 616, 619, 1, P .2d 1094, 1096 (Div. 

III ] (relying on White v. flo 1m, Wn.2d 3 8 581 

(1968)); see also CR 55(c)(l); CR 60(b)(1). 

"These factors are interdependent; thus the requisite proof that 

needs to be shown on anyone factor depends on degree of proof made 

on each of the other factors." Norton v. Brown, Wash. App. 118, 123, 

992 P 1019 (Div. III 1999)(citing White, Wash.2d at , 438 

81); Little v. King, 160 Wash.2d at , 161 P at 350 (This 

8 



IS case court 

must 

Plaintiff that the are analogous to 

a Plaintiff misses a statutory deadline for filing a notice of clain1. 

Opening Brief~ p. 14-1 This is not a useful analogy. All 

lawsuits are subject to a statute of limitations, notice of claim 

simply adds an additional sixty days to the statute of lin1itatiol1s for 

l11unicipal entities. The purpose of the statutory clail11-filing requirement is 

to protect governn1ent funds by allowing government entities til11e to 

evaluate, and settle clain1s before are sued. Woods v. 

Bailel, 116 Wash. App. 658,663,67 P.3d 511, 514 (2003); citing, Medina 

v. Pub, Utd Dist. No.1 aj'Benton County, 147 Wash.2d 303,310,53 P.3d 

993 (2002); liarde,)'ty v. Stenchever, 82 Wash. App. ,261,9] 7 P.2d 577 

(1996). There are numerous statutorily mandated claim periods not solely 

for rnunicipalities. See e.g., Bennett v. Seattle l\l/ental FIe a Ith , 150 Wash. 

App 208 P.3d 578 (2009), citing RCW 7.70.100(1 )(90 day waiting 

period is Inandatory); Greenhalgh v. Dept. qj' Corrections, 170 Wash.App 

153 282 P.3d 1175 (Div. II, 2002) citing. RCW 42.56.550(6)(PRA's 

one statute of lin1itation provision is mandatory where triggered); 

Judson v. Assoc, A1eats and Sec?j'oods, Wash. 794, 651 P.2d 

II 1982) citing 11.40.010 et seq. (probate non-claim statute is to be 

9 



more 

not 

than 

to 

statute 

cannot 

Lahor Ind v. Estate qj'A1acMillan, 117 

it IS 

Dept. qj' 

814 P 194 

(1991)( en bane), cUing RCW 51.28.055 (worker's conlpensation notice 

is nlandatory.) 

Plaintiff also argues that the trial court Inade an error of law 

because it found [in Jexcusable neglect and a priIna facie case. However, 

this rnisstates the trial court's oral ruling. The trial court specifically stated 

"the county has shown that they have a prilna facie defense even under a 

strong or virtually conclusive defense." Nothing in this statement 

establishes that the trial court's decision was not an abuse of discretion. It 

weighed the four prong test in f;Vhite. (RP 40) Plaintiff sirnply appears to 

have left off the end of the trial court's statement when it filed this appeal 

arguing, that the trial court made an error in finding "excusable neglect and 

prima facie defense. That language is not in the trial ruling In 

fact it fically referenced the strong or virtually conclusive standard 

(RP 39). The trial court did, however, go on to state that "when I go 

through that and weigh those four prongs, the court would have to find all 

of the four prong test in White have been lnet in this case. The courts, in 

fact, all three divisions and the Supren1C Court, want cases to be heard on 

10 



so that, court no to vacate 

at IS 

That the trial court's language n1ay not as clear as 

Plainti ff would have liked does not establish an of discretion. 

can the trial splain trial court 

properly vacated the default judgl11ent and did not its authority 

doing so. 

Does 

rnitially, in order to vacate an entry of judgl11ent under CR 60(b) a 

party lnust show; 

(1 )There is substantial evidence supporting a pnn1a facie 

(2) the failure to timely appear and answer was due 

to mistake, inadvertence, surprise or '-'.I'.'vU":".lLl neglect; (3) 

rhe defendant acted with due diligence after notice of the 

det~u.dt judglnent; and (4) the plaintiff not suffer a 

substantial hardship if the default judgl11ent is vacated. 

a footnote, Plaintiff inexplicably tells this 
to which was 

the transcript clearly 

11 

what the trial court 
it specifically reads 

"inexcusable." (RP 38) 



v. 

the prilnary concern 

on a motion to vacate is to detennine 

3 1, 

a trial s 

that decision was 

just equitable. TMT Bear Creek Shoppinf!; Center v Petco, 140 Wash. 

191,201, p I, VVhite v. Holm, 

at 3 8 P at Little v. 160 at 704, 161 

P.3d at 350. (this is not a n1echanical test; whether or not a default should 

be set aside is a matter of equity.) 

rrhe Supren1e Court reiterated this "proof' of defense in White v. 

J-Io/rn and specifically elaborated that the "proof' varies depending on the 

circumstances: 

rW]here the moving party is able to den10nstrate a strong or 

virtually conclusive defense to the opponent's clailn, scant 

time will be spent inquiring into the reason as which 

occasion entry of the default, provided the 1110ving party is 

tirnely with his application and failure to properly appear in 

the action in the nrst instance was not willful. On the other 

hand, where the n10ving party is unable to show a strong or 

conclusive defense, but is able to properly dernonstrate a 

defense that would, prima facie at least, carry a decisive 

issue to the finder of facts on the merits, the reasons for his 

12 



to 

sCrlltinized \vith rr.·[,n~r"'· care, as 

application and the elen1ent 

opposing party. 

of 

potential hardship on the 

vVhitf! v.F/o/m, at 3 

Plaintiff wholly ignores this fluidity of set out by the 

Supreme Court. Instead, he argues that there are only two options, either a 

prilna i~lcie defense or a "strong or virtually conclusive" defense. Plaintiff 

argues Spokane County was required to establish a "strong or virtually 

and failed to do so." (infra § (Plaintiffs Brief, p. 

18) 

It is accurate that the courts hold that the nature of the inquiry 

depends upon whether there is a strong defense, or a prilna facie defense, 

but the four elen1cnts, "vary in dispositive significance as the 

circumstances of the particular case dictate." Bear Creek Shopping 

Cenfer,140 \\1ash. App. at 201,165 P.3d at 1278. There is no hard and fast 

analysis. In fact, TMT Bear Creek Shopping Center, \vhich Plaintiffs rely 

on extensively, repeats this necd for flexibility throughout the opinion; 

Our primary concern in revievving a trial court's decision on 

a Inotion to vacate is whether that decision is just and 

equitable. C'alhoun, 46 Wash. App. at 619, at P.2d 

13 



is not if 

is it done if continuing 

Johnson v. Store, 116 

1099 (2003). "This is flexible 

and proper n1ust be determined 

are 

1,68 P 

'[wJhat is 

of 

case, not a hard and fast applicable to all situations 

regardless of the outcOlne.' "Little, 160 \Vash.2d 696, ~r 16, 

161 P.3d 345 (quoting Griggs, 92 Wash.2d at 582, 599 

P.2d 1289). 

Be(l!~ Creek ,s"hopping Cll'.) Inc, 5 140 Wash. App. at 200, 165 

P.3d at 1 What is not in TMT Bear Creek Shopp;ng Center, Inc. is any 

support for Plaintiff's argument that where a defendant t~til s to establish 

excusable neglect, a default judgment n1ay be set aside. TMT Bear Creek 

Shopping Center, Inc. Inerely quotes White, 73 Wash.2d at 3 

at 581 stating in pertinent part: 

438 P.2d 

On the other hand, where the lnoving party is unable to 

show a strong or conclusive defense, but is able to properly 

demonstrate a defense that would, prilna facie at least, 

a decisive issue to the finder of the facts in a trial on 

Inerits, the reasons for his failure to timely appear in the 

action before the default will be scrutinized with greater 

14 



care, as 

of potential hardship on 

1, 1 at 1 

the trial court did not make an error of law. It, as much as can 

oral opinion, recognizing the 

variability of thenl. It is not an "either and the trial court 

property recognized it as such.2 Further, Plaintiff's argunlent that the trial 

court applied an incorrect analysis is not supported in the record, absent 

Plaintiff's rewriting of what the trial court said to what it "meant" to say. 

(Plaintiff's Opening Brief, p. 19) eRP 39, 40) that does not establish 

an abuse of discretion. 

Plaintiff goes on to argue, as at the trial court level, that the analysis 

can only one of two standards. (Plaintiff's Opening Brief, p. 16) It is 

either (1) that the defendant offers no excuse for its failure to answer or 

appear, then the defendant must provide a "strong or conclusive" defense; 

Plaintiff appears to vaguely acknowledge this fluidity when he 
both cases the court is guided to\vard attelnpting to prevent a 

palpable injustice from occurring, but it does not blindly prefer a trial on 
the to the default judgment." (PlaintitT's Opening p., see 
also p. 18) 

15 



or if 

s 

on to that court an error of 

lJ'-',",'<,HA.",-, it used the lower standard. (Plaintiff s Opening Brief, p. 21) 

noted supra, this is The trial court 

that the County established burden even under the 

strong or virtually conclusive standard. (RP 39) 

at the sanle til11e, Plaintiff also appears to acknowledge that this 

Court should consider the relationship between the culpability of the 

Defendant in rai ling to appear and the relative strength of the defense. 

(PlaintifTs Opening Brief, p. 18) 'rhat is precisely what was done by the 

trial court in this case and its analysis was proper. 

i. IlLe (quJ)!LJ)jdJjQt Amnit To l~~cu,\~gl2je l'f!}gl~ct Bl:lt Tilat It 
Made A Mistake. 

Plaintiff argues there is no distinction between the language of CR 

60(b)( 1) which states "n1istakes, inadvertence, surprise, excusable neglect 

91: inequality in obtaining a judgn1ent and or orders. (el11phasis added) Yet 

offers virtually no legal support for the sarne. If such were the case and 

excusable neglect \vas to be the same as nlistake or inadvertence, the 

16 



not comlnas 

and which independent 

Plaintiff's entire argmnent IS built around n1istaken 

understanding of what Spokane County argued. It is correct that Spokane 

it wasn't a case of VL"\..-uuU·LJL sentence at 

the hearing (RP 11) what Plaintiff vv'holly ignores is that Spokane 

County argues throughout its briefing is that what gjQ occur vvas a n1istake, 

or was inadvertent, neither of which are addressed Washington case law. 

For that reason, it is understandable that Plaintiff would like to 

pigeonhole this into "excusable neglect" which requires a "higher" 

standard, but that is not what Spokane County ever argued. It is also 

precisely for this type of factual scenario that the Courts have reiterated the 

importance of discretion and flexibility in weighing the factors. 

This \vas !lQJ excusable neglect - a breakdown of internal 

procedures - as defined by TMT Bear Creek Shopping Center, Inc. See 

TMT, 140 Wash. App at 21 13. Rather this was a mistake, inadvertent 

and unintentional and not vvilful. A mistake as defined by the English 

language is; "a vvrong action or statement proceeding frOln faulty judgment, 

inadequate knowledge or inattel]tiol!." (Websters Ninth Collegiate 

has been defined by Washington case law. law 
has not defined or addressed mistake or 

17 



a a 

the to 

inattention. 268-269) Nothing more, nothing This was not a case 

of an Insurer trying to blanle the insured (or versus). It is not a 

of internal procedures. 60(b)( 1) includes additional 

to set a default other than just neglect." While 

there is no case law defining "l11istake" in this context the courts will look 

at the plain language. 4 

Plaintiff's reliance then on I'MI' Bear Creek Shoppirzg Center, Inc. 

is misplaced. (Plaintiffs Brief: p. 19-20) Indeed, even in TAfT Bear Creek 

Shopping AI/all, Inc., the Court noted, "Where party in default finds 

itself in that position as the result of excusable neglect, Inistake, surprise, or 

inadvertence, it is n10st likely equitable to grant that party relief, provided, 

, that a trial would not be a useless Hence, the "prima 

facie inquiry." TMT Bear Creek Shopping .) Inc., 140 Wash. 

App. at 205, 165 P .3d at ] 280. 

I I II 

I I II 

e.g. Ifome Street) Inc. v. State) Department q( Revenue) 66 Wash.2d 
,2]0 P.3d 301 (2009)(en interpreting statutes 

courts look to the plain language and can look to dictionary for 
undefined terms) 

18 



i i. 

It is 

establish a prima facie case by the plain language if it is 

previousiy discussed, the purpose reqUInng the 

defendant to den10nstrate the existence a pnrna facie 

defense is sinlply to avoid a useless subsequent trial. 

Griggs, 92 Wash.2d at 583, 599 P.2d 1289. If a defendant 

is able to proffer evidence which, if proved, would entitle 

that defendant to reliei~ a trial on the n1erits wou]d be useful 

to detern1ine the truth of the factual proffered by 

the defendant, regardless of the existence of countervailing 

It is for this reason that the evidence is viewed in 

light 1110st favorable to the defendant in conducting that 

InqUIry. 

TMT Bear C"reek Shopping Clr., Inc., 140 Wash. App. at 204, 165 P.3d at 

Prin1a facie is defined as "evidence good and sufficient on its face. 

Evidence which, if unexplained or un-contradicted, is sufficient to sustain 

5 Plaintiff omits fr0111 his argurnent, without support for the same, the 
the 60(b)( 1) phrase as quoted fiVhite and , which 

includes "excusable neglect, Inistake or inadvertence." 

19 



a it 

(] 1)) 'rhis prima must also be 

111 light lTIOst favorable to the this case, Spokane 

County. , 140 Wash. App at P.3d at 1279. (internal citations 

iii. Spa kgjJJLS::J1Y:!JlLliCJ~:jis' t c~p I is he fl.fL:~'1£tQlJJLQr Vir t uajjy­
~!llJ.flus i ve JJe [en§e. 

Even assun1ing arguendo, this Court agrees with Plaintiff that the test is 

an "either, or" test and finds that Spokane County lTIUst establish a strong 

or conclusive defense, Spokane County done so. 

the Court is not required to detennine facts. Second, Plaintiff 

atten1pts to argue that the phrase "strong or virtually conclusive," has a 

single meaning. (Plaintiff's Opening Brief, p. 26) It is obviously a single 

phrase. what Plaintiff then atten1pts to do is revise its plain 

lTleal1lng. The phrase is exactly that, which contains a 

conjunctive, detlned by Black's law dictionary as; "[211 disjunctive 

participle used to express an alternative or to giv~ . .'1 choice of one an101ill. 

tW~.9rJl1.0re lhi n~." (Black's Law Diet., abridged 6th Ed., 1991)( emphasis 

added) also has its own definition; "not Inild, or vv'eak." (Black's 

Law Diet., abridged 6th Ed. 1991) 



to s or 

n1eans and that 

only highlights the not two 

tests. (See PlaintitT's Opening the movmg 

the 

s clain1, scant tin1e will be spent inquiring the reason as 

which occasioned entry of the default .... " TiVhite, Wash.2d At 352-53, 

438 P at 584. (emphasis added)6 

Thus, by virtue of the plain language and the fluidity of the analysis 

recognized by the Supreme Court if a case is "strong," a court may spend 

more lillIe weighing the reasons for the inaction. I f it is virtually conclusive 

a court 111ay spend less tilne, weighing the inaction. 

It is the same as the conjunctive language of 60(b)(1), excusable 

mistake or inadvertence. Unless language is specifically defined, 

the courts will follow the plain language. that plain language includes 

a conjunctive there is a choice, or an alternative between "strong" and 

"virtual conclusive." (supra) Here, the evidence is clearly strong or 

virtually conclusive. Not as Plaintiff argues virtually conclusive, which 

6 Defendants sublnit that there are no cases which strong and 
conclusive as synonymous. 
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SOlne a 

there is no to support 

Plaintiff's on Akhavuz v. lv/oody IS also 1nisdirected. It 

appears that it is offered to argue Plaintiff's theory that "strong or virtually 

SOlne legal grounds case dispositive. 

that argunlent is nonsensical, clearly the plain developed 

the courts "strong QI virtually conclusive," acknowledges that there are 

exceptionally defensible positions, based simply on facts, not only that 

there are legal grounds for a dislllissal. 7 In A khavuz, the issue was whether 

the default could be attributed to the insured and the deciding issue on 

denrult was whether or not the negligence of the insurer and the assigned 

counsel could be assigned to the insured. A khavuz v. A10 0 cZY, 178 Wash. 

App. 540,315 P.3d 572,579 (Div. 1 2(13)(inexcusable neglect was 

the factor that the court should have considered) 

the evidence, at nlinimum, is strong that Spokane 

County would defeat Plaintiff's claims on the rnerits. this Court 

previously noted in the 1986 Calhoun v.Merritt decision, 

Here, the default was entered before any such discovery 

could take place. Moreover, presenting a defense to 

7 Indeed, if there were a legal theory that permits for a distnissal when a 
Motion to Aside Default has been filed, it would seelll that the 

should never have been filed. 



pain IS 

as to nature such 

CirCUlTIstances, it would 

inequitable and unjust to deny the Inotion to vacate the 

portion of the judgment on 

[defendant] did not present a prin1a facie 

ground that 

Thus, we 

look to the remaining considerations set out in ,{;Vhite. 

(('alhoun v. Merritt, 46 Wash. App 616, 620-621, 

1097 (1986). 

] P.2d 1094, 

While C'alhoun v. lliferritt is factually distinguishable frorn the t~lctS 

here, analogy the SaIne principle of inequity or injustice would result in 

this case if the trial court's order was overturned. Plaintiffs Con1plaint 

alleges only general negligence. By their very nature, negligence claims are 

fact specific. While Plaintiff argues that Spokane County 

failed to dispute the evidence subn1itted by Plaintiff in their Reply to the 

Motion to Set Aside the reality is that \vithout discovery including 

depositions and cross examinations and docun1entary proof, both parties 

could sublnit declaration after declaration of opposing opinions, without 

even concluding anything. This again showcases the necessity of the 

virtually conclusive" standard. ( elnphasis added) "Strong," 

allows for the reality that for Default are taken 



comn1ences. IS case courts ever 

to overturn defaults ans\vers are even fi 

111 

oj' 

Plaintiffs even sublnitted contradictory 

own subrnitted Findin[!/'J' qj' fact and 

qj' De/emit Judgl11~ent (hereinafter 

to the superior court 

in Support 

which 

den10nstrates Spokane County's by the facts, 

Alvarado refused n1edical care. Further, paragraph 13 of the Findings of 

Fact states, "The jail personnel knew, at least by the 1110rning of August 12, 

2012. that lVIs. Alvarado was medically unstable and going through 

\,vithdra\vul. Still, they provided no Inedical care whatsoever until 

to her after she passed early the next morning." 

(CP 1 Yet the san1e Findings of Fact also "The only medical 

service provided pre-death to l'v1s. Alvarado \vas a single brief exam by a 

nurse on the n10rning of August 12, 2012, roughly six teen hours before IVls. 

death. (CP 183) It is a logical inlpossibility that both of these 

paragraph are true. 

Plaintiff s Counsel also submitted the Declaration of Helen 

Garlinghouse. (CP 33-35) Ms. Garlinghouse was also interviewed by 

Pannell iInmediately following Ms. Alvarado's death on August 

] 2. The summary of Garlinghouse's testimony taken 

contemporaneously with Alvarado's death on August 12, 201 IS 



than current 

told Pannell that 

told the jail nurse that she was 

told 

and just 

that 

frOlU her 

and was not gOlng through withdrawals. 

told Pannell that was not in the cell \vith 

after 0800 on Sunday August 12, 12. of 

which is included in Ms. Garlinghouse's current and self-serving 

Declaration. 

or to 

Plaintiff does not specifically address the third or fourth factors in 

this appeal. However, the four factors in dispositive significance and 

if a defendant has a strong defense, the other factors are not as significant. 

"[Conversely], if a party shows a minimal prilua facie defense, the court 

will scrutinize the other considerations n10re carefully." 

'fhe third and fourth relnaining factors that this Court HUlst consider 

are the party's diligence in asking for relief following notice of the entry of 

the det~lult; and the efTect of vacating the judgment on the opposing party. 

A defendant against whon1 a default judglllent has been entered 

must act with due diligence after receiving the judgl11ent being 



v. 

410,418,177 11 1151 

the court found the defendant acted with due filing his 

answer and rnotion to vacate the default judgment lnore than thirty days 

the default judgment. Norlon v. Brown, 99 

118,121,992 P.2d. 1019 (Div. III 1999). v. De Young the court 

found the defendant acted diligently in responding to the default judglnent 

when 1110tion to vacate the judglnent was tiled almost a Inonth after 

of the default judgment. Leavitt v. De Young, 43 Wash. 2d 701, 

P 592 (1953). In Berger, the court concluded that the 

defendant acted diligently not because of the amount of time that between 

discovery of the judgment and its lTIotion to vacate but rather because 

counsel for the defendant "prolnptly contacted [plaintiff s] counsel, filed an 

appearance and nlotion to set aside the default judglnent." Berger v. 

Dishman Dodge, 50 Wash. App. 309,31 13, P.2d I, (Div. III, 

1987). In Calhoun, the court found the defendant "acted pronlptly in 

nloving to vacate the default" when he filed the motion to vacate 

approxinlately thirty-two days after discovery. Calhoun, 46 Wash. App. at 

621, 1 P.2d at 1097. 

the present case, Spokane County began to prepare the Motion to 

the Judgment inlnlediately upon learning of the Default Judgment 



on 3, 1 . was contact was 

s a of all on 

15. This was the same day that County learned 

about Def'::mlt. Spokane County filed an denying all allegations 

In s Complaint, within of learning of 

the Dcf~1ult Judgn1ent on Decelnber 9,2015. Order to Show Cause was 

filed within ten business days and the Motion to set it aside was filed five 

business days after receiving the Stipulation. 

Under these facts there can be no doubt that Spokane County 

in1111ediately and diligently sought relieff!'om the excessive default 

judglnent. 

Finally, the courts finally look to see "that no substantial hardship 

will result to the opposing party." FVhite v. frohn, Wash. 2d at 438 

P.2d at 584. The Division Three Court of Appeals has placed this burden 

on the non-n10ving party to show substantial hardship. 50 Wash. 

App. at 313. "Nothing in White suggests that [the lTIoving party] has this 

burden. [The non-moving party] has not shown any other hardship exists 

other than the incurring of attorney fees for which he was compensated." 

Said another the attorney fees incurred by the non-moving party do 

not constitute "substantial hardship" when tern1S are imposed against the 

party in an10lmt equal to the same attorney Plaintiff did not 



any hardship. Indeed Plaintiff 

at all 

aside defaults general. trial court 

third fourth 

to set 

all four 

setting aside the default. In considering all four 

of discretion. 

there is no 

The trial court did not abuse its discretion. There is no evidence in 

the record to support Plaintiff's argun1ent. Further, case law does not 

support Plaintiff's argument that Spokane County Inust establish a 

"virtually conclusive" defense. Rather the trial court properly \veighed the 

four hlctors set out in vVhite v. Flolm using the fluidity recognized by the 

courts. This court should deny Plaintiff's Appeal not disturb order 

THIS ___ day of Septelnber, 2016. 

EVANS, eRA VEN & LACKIE, P 

By: __ 

Attorney for Respondents/Defendants 
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