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ASSIGNMENT OF ERROR 

 

1. The trial court’s failure to modify Jose Luis Aguilar’s legal fi-

nancial obligations (LFOs), or to terminate them, with the exception of 

mandatory LFOs and restitution, constitutes an abuse of discretion.   

 

ISSUE RELATING TO ASSIGNMENT OF ERROR 

 

1. Will Mr. Aguilar ever be able to make payment of the LFOs 

originally ordered in his September 24, 2014 Judgment and Sentence 

based upon the length of his prison sentence and his inability to earn sig-

nificant funds for payment?  (CP 3) 

 

STATEMENT OF THE CASE 

 

Mr. Aguilar was convicted of second degree murder and first de-

gree child rape.  A Judgment and Sentence was entered on September 24, 

2014.  A total of $34,918.97 was imposed in LFOs.  There was restitution 

of $2,189.44.  (CP 16) 
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Mr. Aguilar filed a motion to terminate his LFOs on January 20, 

2016.  (CP 21) 

A new sentencing hearing was ordered on February 1, 2016.  (CP 

27) 

Mr. Aguilar responded with a declaration which was filed on Feb-

ruary 4, 2016.  (CP 29) 

On February 18, 2016 the Court entered an order that contained the 

following provisions:   

The Court finds that the defendant may have 

the future ability to pay the legal financial 

obligations imposed herein.  RCW 

9.94A.753.  He has minimal ability to cur-

rently pay.   

It is appropriate to re-address LFO issue 

when Def. is released from custody.   

(CP 33-34) 

Mr. Aguilar filed a Notice of Appeal on March 18, 2016.  (CP 36) 
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SUMMARY OF ARGUMENT 

 

 

The trial court abused its discretion when it failed to either modify 

Mr. Aguilar’s LFO requirements, or, alternatively, dismiss all non-

mandatory LFOs.   

Mr. Aguilar was sentenced to three hundred and fifty-seven (357) 

months in prison on a charge of second degree murder.  Count II in the 

Judgment and Sentence, involving first degree child rape, was a consecu-

tive sentence of one hundred and twenty-three (123) months to life.   

The likelihood that Mr. Aguilar will ever be released from prison is 

minimal at best.   

Mr. Aguilar should be relieved of all non-mandatory LFOs.   

  

ARGUMENT 

 

 

The trial court’s ruling involving Mr. Aguilar’s motion to termi-

nate LFOs follows:   

It seem[s] to me that the present ability is 

minimal but I don’t see a problem taking 75 

percent of [h]is earnings from jail.  At this 

point in time I don’t think it’s appropriate to 
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address or eliminate some LFO’s.  It certain-

ly would be at the time he is released.  At 

that time we will have another hearing to de-

termine if he is able to work if not we will 

take whatever we can.  So I think that is the 

best way to go.  So I find currently he has a 

very minimal ability to pay his fines but I 

can’t make a determination as to future abil-

ity.  My understanding he was 37 years old 

when the Judgment and Sentence was en-

tered.  He will be in his late 50’s early 60’s 

it’s very possible he may not be able to work 

at that time and we might have to adjust the 

LFO’s.  I’ve indicated that the Court finds 

the defendant may have the ability in the fu-

ture to pay his legal financial obligations.  

He has minimal ability at this time to cur-

rently pay and it is appropriate to readdress 

the LFO issue once the defendant is out of 

custody.   

(McLaughlin RP 3-4) 
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RCW 10.01.160(4) provides, in part:   

A defendant who has been ordered to pay 

costs and who is not in contumacious default 

in the payment thereof may at any time peti-

tion the sentencing court for remission of the 

payment of costs or of any unpaid portion 

thereof.  If it appears to the satisfaction of 

the court that payment of the amount due 

will impose manifest hardship on the de-

fendant or the defendant’s immediate fami-

ly, the court may remit all or part of the 

amount due in costs ….   

 

Mr. Aguilar contends that the trial court abused its discretion at the 

hearing on his motion to terminate LFOs.     

Where the decision or order of the court is a 

matter of discretion, it will not be disturbed 

on review except on a clear showing of 

abuse of discretion, that is, discretion mani-

festly unreasonable, or exercised on untena-

ble grounds, or for untenable reasons.   

 

State ex rel Carroll v. Junker, 79 Wn.2d 12, 26, 482 P.2d 775 (1981).   

 

At his original sentencing hearing on September 24, 2014 the State 

advised the Court:   

Today the court doesn’t have any choice but 

to impose the life sentence, and that was 

what the State’s position on this case was is 

to give a sentence where we expect that the 
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result of which would be that the defendant 

will die in prison.   

(Pelletier RP 4, ll. 1-5) 

The sentencing court did not conduct any colloquy with regard to 

Mr. Aguilar’s ability to pay LFOs.  (Pelletier RP 15, ll. 6-8) 

Mr. Aguilar is not contesting the fact that he is required to pay res-

titution and mandatory court costs.  However, he further contends that the 

sentencing court’s failure to conduct a colloquy at the time of sentencing, 

along with the resentencing court abusing its discretion concerning his 

ability to pay, constitutes a violation of the ruling in State v. Blazina, 182 

Wn.2d 827, 344 P.3d 680 (2015).   

The Blazina case interpreted RCW 10.01.160(3).  The Court ruled 

at 838: 

Practically speaking, this imperative under 

RCW 10.01.160(3) means that the court 

must do more than sign a judgment and sen-

tence with boilerplate language stating that it 

engaged in the required inquiry.  The record 

must reflect that the trial court made an in-

dividualized inquiry into the defendant’s 

current and future ability to pay.  Within this 

inquiry, the court must also consider im-

portant factors … such as incarceration, any 

of defendant’s other debts, including restitu-

tion, when determining a defendant’s ability 

to pay.   
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Mr. Aguilar was sentenced to three hundred and fifty-seven (357) 

months in prison on the charge of second degree murder.  A consecutive 

sentence of one hundred and twenty-three (123) months to life was im-

posed on his conviction for first degree child rape.  The total sentence is 

four hundred and eighty (480) months to life.   

RCW 9.94A.729(3) provides, in part:   

An offender may earn early release time as 

follows:   

 

(a) …; 

(b) …; 

(c) In the case of an offender convicted of a 

serious violent offense, or a sex offense 

that is a class A felony, committed on or 

after July 1, 2003, the aggregate earned 

release time may not exceed ten percent 

of the sentence.   

 

Ten (10%) percent of four hundred and eighty (480) months is for-

ty-eight (48) months.  This means that Mr. Aguilar will not become eligi-

ble for release for a period of four hundred and thirty-two (432) months 

(36 years) from his date of sentencing less any credit for time served in the 

Benton County Jail. 

Mr. Aguilar was thirty-seven (37) years old at the time of sentenc-

ing.  He will be seventy-three (73) years old before he is even eligible to 

be considered for release.  Even then, Mr. Aguilar may not be released 
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since his sentence is subject to review by the Independent Sentence Re-

view Board.  RCW 9.94A.507  (Appendix “A”) 

The Blazina Court went on to say, supra 838-39: 

Courts should also look to the comment in 

court rule GR 35 for guidance.  This rule al-

lows a person to obtain a waiver of filing 

fees and surcharges on the basis of indigent 

status, and the comment to the rule lists 

ways that a person may prove indigent sta-

tus.  GR 34.  For example, under the rule, 

courts must find a person indigent if a per-

son establishes that he or she receives assis-

tance from a needs-based, means-tested as-

sistance program, such as Social Security or 

food stamps.  …  In addition, courts must 

find a person indigent if his or her household 

income falls below 125 percent of the feder-

al poverty guideline.  … Although the ways 

to establish indigent status remain 

nonexaustive …, if someone does meet with 

GR 34 standard for indigency, courts should 

seriously question that person’s ability to 

pay LFOs.   

 

Mr. Aguilar’s imprisonment for probably the rest of his life sub-

stantiates that he is truly indigent for purposes of paying LFOs.   
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CONCLUSION 

 

The likelihood that Mr. Aguilar will ever be released from prison is 

minimal.  It appears that the State will get its wish that Mr. Aguilar die in 

prison.   

Even if Mr. Aguilar is eventually released from prison, it will not 

be until he is seventy-three (73) years old.  The likelihood of his securing 

employment is nonexistent.   

The trial court abused its discretion.  No reasonable person would 

leave the LFOs in effect, with the exception of those LFOs that are manda-

tory.  

Mr. Aguilar requests that his case be remanded to the trial court to 

remove all non-mandatory LFOs.   

 DATED this 26th day of September, 2016. 

    Respectfully submitted, 

 

 

    s/ Dennis W. Morgan_________________ 

    DENNIS W. MORGAN    WSBA #5286 

    Attorney for Defendant/Appellant. 

    P.O. Box 1019 

    Republic, WA 99166 

    (509) 775-0777 

    (509) 775-0776 

    nodblspk@rcabletv.com 

mailto:nodblspk@rcabletv.com
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