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A. INTRODUCTION 

 

Following his doctor’s instructions to continue taking a medication 

that was causing him to suffer from suicidal thoughts, Craig Burton tried 

to have the police kill him. Intending to hurt no one, Mr. Burton—a skilled 

army veteran—discharged a gun harmlessly into some trees. Police later 

shot Mr. Burton. Mr. Burton survived, and his suicidal thoughts stopped 

once he received a change in medication. While no one else was hurt and 

Mr. Burton had not aimed or shot at the police, he was charged with three 

counts of first degree assault while armed with a firearm. After electing a 

bench trial, Mr. Burton was acquitted of first degree assault, but was found 

guilty of the lesser offenses of second degree assault based on the theory 

he intended to cause fear and apprehension. Due to the firearm 

enhancements, Mr. Burton, a young man with no criminal history and 

three young children, was sentenced to 10 years’ imprisonment. 

Because the evidence was insufficient to prove that Mr. Burton had 

the specific intent to cause fear and apprehension in the three officers he 

was charged with assaulting, the convictions should be reversed and 

dismissed. Alternatively, the failure by his trial counsel to raise a 

diminished capacity defense deprived Mr. Burton of effective assistance of 

counsel, requiring reversal and remand for a new trial. If the convictions 

are not reversed, remand for resentencing is necessary because the firearm 
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enhancements deprived Mr. Burton of equal protection of the laws, the 

trial court erroneously concluded it lacked authority to grant an 

exceptional sentence downward, and the sentence is unconstitutionally 

cruel. 

B. ASSIGNMENTS OF ERROR 

 

1. In violation the guarantees of due process under the Fourteenth 

Amendment to the United States Constitution and article I, § 3 of the 

Washington Constitution, the evidence and findings do not support the 

conclusion that Mr. Burton committed second degree assault. 

2. To the extent it is a finding of fact and if it can be read to 

support a conclusion that Mr. Burton intended to specifically cause fear 

and apprehension of bodily harm, the trial court erred in entering 

Conclusion of Law (CL) 11. CP 140. 

3. To the extent it is a finding of fact, the trial court erred in 

entering CL 29. CP 143. 

4. To the extent it is a finding of fact, the trial court erred in 

entering CL 30. CP 143. 

5. To the extent it is a finding of fact, the trial court erred in 

entering CL 31. CP 144. 

6. In violation of the Sixth Amendment to the United States 

Constitution and article I, § 22 of the Washington Constitution, Mr. 
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Burton was deprived of his right to effective assistance of counsel. 

7. In violation of the equal protection clause of the Fourteenth 

Amendment to the United States Constitution and the prohibition against 

special privileges and immunities set forth in article I, § 12 of the 

Washington Constitution, the court erred in imposing three firearm 

enhancements. 

8. Erroneously believing it lacked discretion, the trial court erred in 

denying Mr. Burton’s request to grant an exceptional sentence down on 

his base sentence range of 15 to 20 months. 

9. Erroneously believing it lacked discretion, the trial court erred in 

denying Mr. Burton’s request to reduce the length of the firearm 

enhancements under the exceptional sentence provisions.  

10. In violation of the prohibition against cruel punishment under 

the Eight Amendment to the United States Constitution and article I, § 14 

of the Washington Constitution, the trial court erred in sentencing Mr. 

Burton to 10 years of imprisonment. 

C. ISSUES 

 

 1. To prove Mr. Burton guilty of second degree assault, the 

evidence had to establish that Mr. Burton had the specific intent to create 

fear and apprehension of bodily injury in the charged victims through his 

use of a deadly weapon. To create an encounter where he would be killed 
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by police without endangering others, Mr. Burton discharged a firearm 

harmlessly into air. Because he did not intend to scare law enforcement, he 

never aimed or shot at them. Given the lack of direct evidence and the 

patently equivocal circumstantial evidence on Mr. Burton’s intent, did the 

State fail to prove he specifically intended to create fear and apprehension 

as required for second degree assault? 

 2. When Mr. Burton harmlessly discharged his gun, he was aware 

of a group of three officers approaching from the north. He was unaware 

of a group of officers located to the south. The charged victim for the third 

count of assault was one of these officers in the south. Did the State fail to 

prove that Mr. Burton had the specific intent to create fear and 

apprehension of bodily harm in this officer when Mr. Burton was not 

aware of his presence? 

 3. When a mental condition tends to negate the requisite intent 

necessary to commit the charged crime, there is a valid defense of 

diminished capacity. When he tried to have the police kill him, Mr. Burton 

was suffering from a mental condition exacerbated by side effects caused 

by a prescription medication. He could not explain why he acted as he did. 

Despite the testimony of an expert and Mr. Burton about these facts, 

defense counsel did not present a diminished capacity defense. Was Mr. 

Burton deprived of effective assistance of counsel where diminished 
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capacity was a valid defense and the key issue was Mr. Burton’s intent? 

 4. Equal protection principles forbid the government from making 

arbitrary classifications. There must be a basis in reality for the 

classification. Excluded from the firearm enhancement provisions is the 

crime of drive-by shooting, which requires a shooting that creates a 

substantial risk of death or serious physical harm to another. Mr. Burton 

safely and harmlessly discharged a firearm, but was deemed to have 

“assaulted” three officers and received three firearm enhancements. Was 

Mr. Burton deprived of equal protection of the laws because the statutory 

exemption arbitrarily excludes a similar, but less culpable offense? 

5. Mr. Burton sought an exceptional sentence downward to zero 

days on his base standard range sentence of 15 to 20 months. The evidence 

of Mr. Burton’s mental state showed that his capacity to appreciate his 

wrongdoing was significantly impaired, a statutory mitigating 

circumstance. The trial court erroneously concluded it lacked authority to 

grant an exceptional sentence. Should this Court remand for 

reconsideration of an exceptional sentence? 

6. The firearm enhancement provisions do not contain language 

forbidding a sentencing court from reducing an enhanced sentence under 

the exceptional sentence provisions. In contrast, the statute setting 

mandatory minimums for certain crimes contains language forbidding a 
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sentencing court from reducing the sentence under the exceptional 

sentence provisions. Given the different language, did the trial court err in 

concluding that it lacked authority to reduce the enhanced sentence under 

the exceptional sentence provisions? 

 7. The constitutional prohibition against cruel punishment forbids 

excessive sanctions. Though he had no criminal history and injured no 

one, Mr. Burton received a ten-year sentence for the act of harmlessly 

discharging a firearm. This draconian result was required by the firearm 

enhancements provision. No legitimate penological interest justifies such 

an excessive sentence. As applied in this case, is the ten-year sentence 

unconstitutionally excessive? 

D. STATEMENT OF THE CASE 

 

 Craig Burton was raised in a military family. CP 134 (FF 139); RP 

660. He joined the army and served as a combat medic. CP 134 (FF 136); 

RP 658. During his service, Mr. Burton was stationed in South Korea. RP 

658. After receiving an honorable discharge, Mr. Burton joined the 

national guard. CP 134 (FF 137, 143); RP 658. Around 2014, he took a job 

at the Mann-Grandstaff VA (Veterans Administration) Medical Center in 

Spokane as an intermediate care technician. CP 134 (FF 135); RP 656. 

 Mr. Burton was diagnosed with attention deficit hyper-activity 

disorder (ADHD) as a child and continued to receive treatment for this 
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condition as an adult. CP 132, 134 (FF 117, 120, 134); RP 635, 661. To 

treat and manage this condition, Mr. Burton was prescribed Adderall. CP 

133-34 (FF 127, 141); RP 635-36. This treatment worked well for him 

while he was in the military. CP 142 (FF 134); RP 635-36. After he got 

out of the military, the Veterans Administration changed Mr. Burton’s 

treatment to save money. CP 135 (FF 144-45); RP 636. This change 

resulted in Mr. Burton suffering from classic ADHD symptoms, such as 

impulsivity. RP 636-37. This caused Mr. Burton problems at work and at 

home with his wife. RP 636. Mr. Burton had married when he was 19 

years old and had three young children. RP 696. Mr. Burton and his wife 

separated in early January 2015, and Mr. Burton filed for divorce shortly 

thereafter. RP 692-93 

 Mr. Burton sought a return to his prior treatment regime. RP 663. 

Instead, around February 2015, Mr. Burton was prescribed paroxetine 

(Paxil) to address issues of anger and irritability. CP 135 (FF 146); RP 

637-38. These issues were byproducts of Mr. Burton’s ADHD not being 

treated successfully. CP 132 (FF 121-22); RP 638. The Food and Drug 

Administration has a “black-box” warning1 that paroxetine may increase 

suicidality. CP 132 (FF 123); RP 638. A person who experiences suicidal 

thoughts while taking paroxetine is directed to talk to their doctor. CP 133 

                                                 
1 See Estate of LaMontagne v. Bristol-Myers Squibb, 127 Wn. App. 335, 349 

n.17, 111 P.3d 857 (2005). 
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(FF 124); RP 640. 

 After about four weeks on the medication, Mr. Burton experienced 

suicidal thoughts. CP 133, 135 (FF 125, 147); RP 641, 664. He had not 

experienced suicidal thoughts before. CP 132 (FF 118); RP 670. Mr. 

Burton told his doctor, but his doctor maintained he should continue to 

take paroxetine. CP 135 (FF 148); RP 664. In late April, Mr. Burton 

attempted to commit suicide by overdosing on his medication. CP 135 (FF 

149); RP 139, 641, 665-66. Mr. Burton’s girlfriend, Rebecca Libby, and 

her mother, Karen Christopher, took Mr. Burton to the emergency room. 

CP 135 (FF 150); RP 126, 139, 665. Mr. Burton saw his doctor a couple of 

days later. RP 666. Rather than directing Mr. Burton to stop taking 

paroxetine, the doctor improperly doubled the dose. CP 133, 135 (FF 128, 

151); RP 666. Mr. Burton did as he was instructed. RP 666. 

 Due to the paroxetine, Mr. Burton continued to experience suicidal 

thoughts. CP 133, 135-36 (FF 129, 152, 155); RP 667. On May 6, 2015, 

these thoughts overwhelmed Mr. Burton after he came home from work. 

CP 116 (FF 1); RP 668, 671. Ms. Libby, who noticed that Mr. Burton 

“wasn’t himself,” left and went to her mother’s house. RP 105. Concerned 

that Mr. Burton might hurt himself, she spoke to her mother. CP 116 (FF 

4); RP 108. Ms. Libby and Ms. Christopher decided to visit Mr. Burton 

and possibly take him to the hospital again. CP 116 (FF 5); RP 113-14. 
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 Ms. Christopher spoke to Mr. Burton outside the home. CP 117 

(FF 10, 13); RP 115-16; 137-39. Although Mr. Burton was drinking beer, 

he did not seem impaired by alcohol. CP 117 (FF 13, 16); RP 140-41. Mr. 

Burton was visibly upset and had been crying. CP 117 (FF 14); RP 137. 

Mr. Burton expressed frustrations with his pending divorce. CP 116, 136 

(FF 2-3, 14, 154); RP 138. He was upset about the amount of child-

support payments and believed the amount was unfair because custody of 

the children was evenly split. CP 116, 136 (FF 2-3, 136); RP 138, 668-69. 

Mr. Burton told Ms. Christopher to call the police. CP 118 (FF 15); RP 

139. He indicated to Ms. Christopher that he was thinking of killing 

himself. RP 145-46. Ms. Christopher noticed that Mr. Burton had a small 

handgun. CP 118 (FF 17); RP 141. Ms. Christopher went inside the house 

and told her daughter she should speak with Mr. Burton. CP 118 (FF 19); 

RP 118. Ms. Libby went outside, but Mr. Burton told her to go away. RP 

119. While Ms. Libby was outside, Ms. Christopher called 911. CP 118 

(FF 19); RP 142. 

 Around 10:00 p.m., police responded to a report of a suicidal man 

with a gun and went to the area of Mr. Burton’s home at 5527 N. Ash St., 

Spokane, Washington. CP 122-23, 128 (FF 46, 55, 83; CL 1). This is a 

densely populated area with many residences. Ex. 27. Mr. Burton’s home 

was between residences and parking to the home was accessed by an 
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alleyway running north to south behind the home. Ex. 27; 62-73. 

Officers Christopher Benesch, Sean Wheeler, and Adam Potter 

approached Mr. Burton’s residence on foot from the north through the 

alley. RP 212-15, 260, 447-48. The backyard where Mr. Burton was 

standing was adjacent to his driveway in the alley, surrounded by a tall 

fence and could not be seen into. RP 218; CP 117, 139 (FF 9; CL 8). 

There was a gate on the fence adjacent to the driveway and the detached 

garage. Ex 67, 76; CP 117, 136 (FF 8, 160). Mr. Burton’s and Ms. 

Christopher’s vehicles were parked outside the gate. CP 117 (FF 8). 

The officers’ plan was to go to the premises unseen, observe the 

scene, secure Ms. Libby, and make verbal contact with Mr. Burton to see 

if he wanted help. CP 122, 139 (FF 47; CL 6); RP 215, 259-60. 

With Officer Benesch leading in the front with a shield, Officer 

Wheeler in the middle, and Officer Potter in the back—also with a shield, 

they made their approach. CP 122, 128 (FF 48, 85); RP 260, 451. When 

Mr. Burton went to the gate, he saw them approaching. CP 136 (FF 160); 

RP 674. Based on their appearance, he concluded they were not there to 

talk to him. RP 674. Mr. Burton decided he wanted the police to shoot and 

kill him, but did not want anyone else endangered. CP 136 (FF 161); RP 

675, 687, 712-13. Mr. Burton, having a military background and a father 

who worked in law enforcement, was familiar with the rules of 
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engagement. CP 134 (FF 139-40); RP 660-61. Wanting the officers to 

retreat temporarily, Mr. Burton, standing outside of the fence between his 

car and the gate, fired three rounds at some trees to the west, a safe 

backstop. CP 130, 137, 139 (FF 101, 103-04, 162; CL 9); RP 675-77, 680, 

709. Mr. Burton did not intend to frighten the officers; rather he wanted 

them to react per their training. CP 136-37 (FF 157, 169-70); RP 681, 686-

87. 

As Mr. Burton planned, the three officers retreated.2 CP 137 (FF 

171); RP 678. Mr. Burton safely discharged the remaining eight rounds. 

CP 130-31, 137-39 (FF 101, 103-05, 163-64, 170, 175; CL 9); RP 677, 

680. Around this time, the three officers heard Mr. Burton say something 

to the effect of “do it.” CP 122, 124, 128, 140 (FF 49, 58, 84; CL 10); RP 

221, 273-74, 452. Mr. Burton then “cleared” the gun to ensure it was 

empty and put it on safety. CP 123, 137 (FF 53, 165); RP 679. He then 

stepped out into the alley with the gun directed at the ground, expecting 

police would shoot him after he refused to drop the weapon. CP 123-24, 

128, 137 (FF 51, 54, 58, 128, 167-68); RP 235, 680. 

By this point, Officer Nicholas Spolski had joined the three 

officers to the north. CP 129 (FF 94-96); RP 512. He confronted Mr. 

                                                 
2 Ms. Libby, who saw Mr. Burton go outside the gate, went inside when she 

heard the shots, and eventually went out the front door. RP 120. Her mother, Ms. 

Christopher, was outside the front of the house with other officers at the time of the 

gunshots. RP 342-43. 
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Burton from about 25 to 30 yards away. CP 129 (FF 95); RP 524. After 

Mr. Burton refused to drop the gun, Officer Spolski shot Mr. Burton in the 

abdomen, and Mr. Burton collapsed onto the ground. CP 123-24, 128-30, 

140 (FF 52, 58, 86-87, 97-98; CL 12, 14); RP 229, 273, 521. 

Unknown to Mr. Burton when he discharged the gun, another 

group of officers had gathered at the south end of the alley. CP 124-25, 

127 (FF 62-63, 77-82); RP 329, 460, 500-01, 584-85. Their plan was 

containment. RP 472. One of these officers was Jake Jensen, who arrived 

at about 9:59 p.m. RP 469-71. Officer Jensen was wearing a body camera. 

CP 128 (FF 89); RP 476-77; Ex. 21. 

The video shows Officer Jensen arriving on the scene. Ex. 21. He 

and the other officers in this area take cover behind vehicles in the alley. 

About eight minutes after he arrived, three rapid gunshots can be heard in 

the background. About 18 seconds later, three more rapid shots can be 

heard. About 27 seconds later, three more rapid shots occur. About six 

seconds later, one shot can be heard. The eleventh shot is heard about two 

seconds later. About eight minutes later, the shot Officer Spolski fired at 

Mr. Burton can be heard. Shortly thereafter, Officer Jensen and the other 

officers from the south approach the northern officers and Mr. Burton. Mr. 

Burton can be seen lying on the ground and heard screaming in agony. 

The State charged Mr. Burton with three counts of first degree 
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assault, alleging Mr. Burton, while armed with a firearm, had assaulted 

Officers Potter, Benesch, and Jensen. CP 1-2. Mr. Burton waived his right 

to a jury trial and elected a bench trial. RP 83-85.  

The court heard testimony from the many officers who were at the 

scene on May 6, 2015, police detectives who conducted the subsequent 

investigation, many of the residents in the area, Ms. Libby, Ms. 

Christopher, and Dr. Mathew Layton—a psychologist who met with Mr. 

Burton and testified about his mental condition and the medications used 

to treat him. CP 116-133 (FF 12-133). Mr. Burton’s suicidal thoughts had 

resolved once the jail changed his medications and he stopped taking 

paroxetine. CP 133 (FF 130-32). Mr. Burton also testified. CP 134-38 (FF 

134-176). 

On February 11, 2016, the court found Mr. Burton not guilty of 

first degree assault, but found him guilty of the lesser offense of second 

degree assault on all three counts. RP 781-839.3 The court found Mr. 

Burton “did not intend to inflict great bodily harm on the named victim 

law enforcements,” “never pointed his weapon at law enforcement,” and 

“never fired a shot” in their direction. CP 141 (CL 20). The court found 

that if Mr. Burton had intended to shoot law enforcement, it was unlikely 

he would have missed. CP 141-42 (CL 21). Mr. Burton “simply did not 

                                                 
3 The court entered detailed written findings of fact and conclusions of law on 

the same day. CP 110-45. A copy is attached in Appendix A. 
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intend to harm anyone other than himself, a goal which he accomplished 

when he was shot by law enforcement.” CP 142 (CL 24). The court, 

however, concluded that Mr. Burton had specifically intended to create 

apprehension and imminent fear of bodily injury in the officers. CP 143 

(CL 29-31). Afterward, the court belatedly found that all three offenses 

were committed with a firearm. CP 170-71. 

Mr. Burton moved to arrest judgment for insufficient evidence as 

to count three, which concerned Officer Jensen. CP 150-52; RP 844-46, 

878-79. The court denied the motion. RP 873-76. 

Together, the three firearm enhancements added nine years to the 

base range sentence of 15 to 20 months. CP 193. At sentencing, Mr. 

Burton asked that the court grant an exceptional sentence downward of 

zero days on his base sentence. RP 846. Mr. Burton also argued the court 

had discretion to impose less than 36 months on each firearm 

enhancement. RP 949. Alternatively, he argued that the consecutive nine-

year sentence required by the firearm enhancements, as applied to him, 

constituted unconstitutionally cruel punishment. RP 853-54. The trial 

court rejected his arguments, concluding that this Court would reverse 

such decisions on appeal. RP 900-03. 

The trial court, however, was frustrated and saddened with having 

to sentence Mr. Burton to ten-years of imprisonment: 
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I don’t think going to prison is going to rehabilitate Mr. 

Burton. Rehabilitate him so he won’t do what? He doesn’t 

need rehabilitation. I don’t think it’s going to protect 

society because I’m not satisfied that society is necessarily 

at risk with Mr. Burton in the community. If he’s back in 

the community, well, putting that aside, it just strikes the 

Court when I’m in a situation like this that it’s a significant 

waste of the taxpayer’s resources for a gentleman like Mr. 

Burton to be incarcerated for years. 

 

. . . 

 

I’ve said this before, I’m going to say it again, I am very 

saddened by this situation that Mr. Burton finds himself in 

and I return to my earlier comments that not only am I 

saddened, I’m incredibly frustrated by a mandatory firearm 

enhancement in the State of Washington that I have no 

ability to deviate from. 

 

. . . 

 

And Mr. Burton, I have no ill will for you at all. 

I think you’re a good person and I wish you the best of 

luck, sir, and if I get the chance to see you some day and 

shake your hand, it would be a privilege. 

 

RP 900, 903, 908. Mr. Burton appeals. 

 

E. ARGUMENT 

 

1. The evidence was insufficient to prove that Mr. Burton 

committed second degree assault. 

 

a. The State bears the burden to prove every element of 

the offense beyond a reasonable doubt. 

 

The State must prove every element of the crime charged beyond a 

reasonable doubt. Const. art. I, § 3; U.S. Const. amend. XIV; In re 

Winship, 397 U.S. 358, 364, 90 S. Ct. 1068, 25 L. Ed. 2d 368 (1970). At 
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the conclusion of a bench trial, the trial court must enter written findings 

of fact and conclusions of law. State v. Head, 136 Wn.2d 619, 621-22, 964 

P.2d 1187 (1998); CrR 6.1(d). Challenged findings are reviewed for 

substantial evidence, meaning evidence sufficient to persuade a fair-

minded person of the truth of the asserted premise. State v. Homan, 181 

Wn.2d 102, 105-06, 330 P.3d 182 (2014). The evidence is viewed in the 

light most favorable to the State. Id. at 106. However, “inferences based 

on circumstantial evidence must be reasonable and cannot be based on 

speculation.” State v. Vasquez, 178 Wn.2d 1, 16, 309 P.3d 318 (2013). 

Unchallenged findings are verities on appeal. State v. A.M., 163 Wn. App. 

414, 419, 260 P.3d 229 (2011). The findings must support the conclusions 

of law. Id. Conclusions of law are reviewed de novo.4 Id. 

b. To prove second degree assault, the State had to 

prove that Mr. Burton had the specific intent of 

causing the charged victims fear and apprehension of 

bodily injury through the use of a deadly weapon. 

 

 A person commits second degree assault by assaulting another 

with a deadly weapon. RCW 9A.36.021(1)(c). Based on the common law, 

there are three definitions of “assault”: “(1) an unlawful touching (actual 

battery); (2) an attempt with unlawful force to inflict bodily injury upon 

                                                 
4 A finding of fact which is actually a conclusion of law is reviewed de novo. 

Robel v. Roundup Corp., 148 Wn.2d 35, 43, 59 P.3d 611 (2002). Similarly, a conclusion 

of law which is really a finding of fact is reviewed for substantial evidence. State v. Ross, 

141 Wn.2d 304, 309, 4 P.3d 130 (2000). Some of the court’s conclusions of law appear to 

be findings of fact. 
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another, tending but failing to accomplish it (attempted battery); and (3) 

putting another in apprehension of harm.” State v. Abuan, 161 Wn. App. 

135, 154, 257 P.3d 1 (2011) (quoting State v. Elmi, 166 Wn.2d 209, 215, 

207 P.3d 439 (2009)). Mr. Burton was convicted under the third meaning. 

Assault by attempt to cause fear and apprehension of injury 

requires proof that the defendant had specific intent to create reasonable 

fear and apprehension of injury in the charged victim.5 State v. Eastmond, 

129 Wn.2d 497, 500, 919 P.2d 577 (1996); State v. Byrd, 125 Wn.2d 707, 

713, 887 P.2d 396 (1995); Abuan, 161 Wn. App. at 158 (adhering to rule). 

“Specific intent” means “intent to produce a specific result, as opposed to 

intent to do the physical act that produces the result.” Elmi, 166 Wn.2d at 

215; see also RCW 9A.08.010(1)(a) (“A person acts with intent or 

intentionally when he or she acts with the objective or purpose to 

accomplish a result which constitutes a crime.”); INTENT, Black’s Law 

Dictionary (10th ed. 2014) (defining “specific intent” as “[t]he intent to 

accomplish the precise criminal act that one is later charged with.”). Intent 

may not be inferred from evidence that is patently equivocal. Vasquez, 

178 Wn.2d at 14. 

                                                 
5 As defined in the pattern instructions: “An assault is an act done with the intent 

to create in another apprehension and fear of bodily injury, and which in fact creates in 

another a reasonable apprehension and imminent fear of bodily injury even though the 

actor did not actually intend to inflict bodily injury.” 11 Wash. Prac., Pattern Jury Instr. 

Crim. WPIC 35.50 (4th ed) (brackets omitted); accord CP 143 (CL 27). 
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Specific intent to create fear in the charged victim may be inferred 

when a defendant points a gun at the person, unless the person knows the 

gun is unloaded. Eastmond, 129 Wn.2d at 500; State v. Callahan, 87 Wn. 

App. 925, 930 n.1, 943 P.2d 676 (1997). The mere display of a gun, 

however, is insufficient to infer specific intent. Id. The defendant may, in 

the words of the statute prohibiting the unlawful display of weapons, only 

have “an intent to intimidate.” RCW 9.41.270(1). Unlawful display of a 

weapon is a misdemeanor, not a felony. RCW 9.41.270(2). 

 Similarly, the harmless discharge of a gun does not, by itself, 

support inferring an intent to cause fear and apprehension of bodily injury 

in others. As provided by the legislature, this conduct may only amount to 

a misdemeanor, unless there is resulting injury: 

(1) For conduct not amounting to a violation of chapter 

9A.36 RCW, any person who: 

 

. . . 

 

(b) Willfully discharges any firearm, air gun, or other 

weapon, or throws any deadly missile in a public place, or 

in any place where any person might be endangered 

thereby. A public place shall not include any location at 

which firearms are authorized to be lawfully discharged;  

 

. . . 

 

although no injury results, is guilty of a gross misdemeanor 

punishable under chapter 9A.20 RCW. 

 

(2) If an injury results from a violation of subsection (1) of 
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this section, the person violating subsection (1) of this 

section shall be subject to the applicable provisions of 

chapters 9A.32 and 9A.36 RCW. 

 

RCW 9.41.230.6 This demonstrates legislative intent that, absent a 

resulting injury from the discharge of the firearm or evidence proving the 

discharge was conduct amounting to an assault, the person has only 

committed a misdemeanor offense, not a felony assault. 

c. The evidence did not prove that Mr. Burton intended 

to cause fear and apprehension of bodily injury. 

 

The State bore the burden of proving that Mr. Burton had the 

specific intent to create reasonable fear and apprehension of bodily injury 

in officers Potter (count 1), Benesch (count 2), and Jensen (count 3). The 

trial court found Mr. Burton commenced a multipart firing of his weapon 

while in his backyard. CP 139 (CL 9). The court further found that Mr. 

Burton “did not intend to inflict great bodily harm on the named victim 

law enforcements” and that he “never fired a shot in the direction of law 

enforcement, purposely unloaded his weapon prior to stepping into the 

officers’ view and never pointed his weapon at law enforcement at any 

time.” CP 141 (CL 20). The court also found it was unlikely that Mr. 

Burton would have missed if he had intended to shoot at law enforcement, 

and that there was no evidence of damage from any bullets in the area. CP 

                                                 
6 Chapter 9A.36 RCW is the chapter outlawing assault. Chapter 9A.32 RCW 

concerns homicide. 
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141-42 (CL 21-22). Nevertheless, the court still determined that Mr. 

Burton intended to create fear and apprehension of imminent bodily injury 

in all three officers. CP 143-44 (CL 29-31). 

The evidence did not prove that Mr. Burton intended to create fear 

and apprehension by harmlessly firing his weapon. Concerning the direct 

evidence of Mr. Burton’s intent, Mr. Burton explained that when he saw 

Officers Wheeler, Benesch, and Potter approaching from the north, he 

reacted. RP 685, 706, 712. He testified that he intended not to scare the 

officers into shooting him, but to cause them to resort to their training. RP 

678, 681, 687-88; CP 137 (FF 169). While he wanted to be killed, he did 

not want others to be hurt, so frightening the officers would be counter to 

this goal. RP 713; see CP 136 (FF 161) (“Mr. Burton testified he did not 

want the police to have any reason to shoot neighbors or, for that matter, 

even the dog in his home.”). If Mr. Burton had wanted to frighten the 

officers, he could have aimed, or shot, at or near them. RP 688; see CP 

141-42 (CL 21) (“highly unlikely” that Mr. Burton would have missed 

targets or failed to hit anything close to the officers). Thus, the direct 

evidence did not support a conclusion that Mr. Burton intended to cause 

fear and apprehension of imminent bodily injury. 

The court appears to have inferred that Mr. Burton intended to 

cause fear and apprehension because these thoughts can inevitably result 
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in people when they hear nearby gunshots. See CP 144 (CL 31) (“it goes 

without saying, even in a highly trained and skilled law enforcement 

officer member of the military, an unknown individual firing 11 shots in 

the dark, in close proximity to your person, is going to cause apprehension 

and fear.”). This is speculative. Discharging a gun in a public place does 

not inevitably mean that the person intended to cause fear and 

apprehension of great bodily harm in nearby persons. If it did, the statute 

providing that it is a misdemeanor to unlawfully discharge a firearm in a 

place where it might endanger others would be meaningless. RCW 

9.41.230(1)(b). Moreover, Lieutenant Dean Sprague testified that officers 

respond to their training when hearing gunshots and that when shot at 

before, he did not experience fear. RP 352-53. Thus, Mr. Burton’s 

discharge of a firearm, by itself, is patently equivocal. The court’s contrary 

conclusion is not supported by the evidence. Because the evidence was 

patently equivocal, the court erred in concluding the State had proved 

beyond a reasonable doubt that Mr. Burton intended to cause fear and 

apprehension. See Vasquez, 178 Wn.2d at 14-16 (patently equivocal 

evidence that defendant possessed forged documents did not prove intent 

to injure or defraud). 

Accordingly, all three convictions for second degree assault should 

reversed and dismissed. 
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d. The evidence was insufficient to conclude that Mr. 

Burton had the specific intent to cause fear and 

apprehension in Officer Jensen. Mr. Burton was 

unware of Officer Jensen’s presence in the south and 

his actions were directed at officers in the north. 

  

 Even if the evidence supported the conclusion that Mr. Burton 

intended to cause fear and apprehension of bodily harm, the evidence did 

not prove he had this specific intent as to Officer Jensen (count 3). 

Unlike officers Potter and Benesch, Officer Jensen (along with 

other officers) was out of view at the south end of the alley. There was no 

evidence indicating that Mr. Burton was aware of Officer Jensen’s 

presence before he fired the shots. The evidence affirmatively indicated 

otherwise. Officer Jensen did not see Mr. Burton until after all the shots 

were fired and he testified that Mr. Burton’s comments may have been 

directed to police in the north. RP 501. Other officers in the south testified 

similarly. Corporal Blaine Kakuda testified that he did not observe Mr. 

Burton directing any verbal comments in his direction at the southern end 

of the alley. RP 329. Officer Joseph Matt did not as well. RP 416. Officer 

Yeshua Matthew testified he was too far away to see activity in Mr. 

Burton’s driveway. RP 438. Officer Benesch, who was at the north end of 

the alley, testified that Mr. Burton looked south only after he fired all his 

shots. RP 460. Detective Michael Drapeua testified that, based on his 

subsequent investigation, Mr. Burton had no view to the south. RP 584-85. 



 23 

Because the evidence did not show that Mr. Burton was aware of 

Officer Jensen’s presence, the court erred in concluding that Mr. Burton 

had the specific intent to cause Officer Jensen fear and apprehension. State 

v. Karp, 69 Wn. App. 369, 374, 848 P.2d 1304 (1993) (to commit this 

form of second degree assault requires “that the defendant commit an 

intentional act, directed at another person.”). This conclusion is supported 

by this Court’s opinion in State v. Abuan, 161 Wn. App. 135, 257 P.3d 1 

(2011). There, three people in an open garage were shot at by a person in a 

passing vehicle. Abuan, 161 Wn. App. at 142. A fourth person was inside 

the house at the time. Id. The State charged the defendant with second 

degree assault of the man inside the house. Id. at 145. This Court held the 

evidence was insufficient because it did not prove that the defendant, 

Abuan, “specifically intended to assault” the charged victim, Fomai: 

no trier of fact could have found that Abuan specifically 

intended to assault Fomai. There is no evidence that Abuan 

knew Fomai was at the house or that Abuan intended to fire 

the gun at Fomai. Francis, his younger brother, and his 

uncle were in the garage. The attached garage covered most 

of the front of the house and, when shots were fired, Fomai 

was in the house on the telephone and could not see the 

shooting. No shots hit the house, although bullets hit the 

garage. A crime scene technician detected bullet damage 

only to the garage frame and door. 

 

Id. at 159. 

 Here, Mr. Burton harmlessly discharged his weapon when he saw 
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the group of officers approaching from the north. There was no evidence 

that Mr. Burton knew Officer Jensen was to the south. And unlike first 

degree assault, a transferred intent analysis is inappropriate as to second 

degree assault. Compare Elmi, 166 Wn.2d at 211 (holding that under first 

degree assault statute, intent to inflict great bodily harm on a specific 

person may transfer to unintended persons) with Abuan, 161 Wn. App. at 

156-58 (distinguishing Elmi because second degree assault statute does 

not codify principle of transferred intent and noting that if it did, “anyone 

in the neighborhood who heard the gunshots could be a victim of an 

assault”). Thus, the conviction for assaulting Officer Jensen should be 

reversed for insufficient evidence of specific intent to assault him. 

2. Mr. Burton was deprived of his right to effective assistance 

of counsel through his counsel’s failure to raise a defense of 

diminished capacity. 

 

a. Defendants have a constitutional right to effective 

assistance of counsel. 

 

Criminal defendants have the right to effective assistance of 

counsel under our state and federal constitutions. U.S. Const. amend. VI; 

Const. art. I, § 22.7 To establish ineffective assistance of counsel, there 

must be deficient performance and resulting prejudice. Strickland v. 

                                                 
7 “In all criminal prosecutions, the accused shall enjoy the right . . . to have the 

Assistance of Counsel for his defence.” U.S. Const. amend. VI. “In criminal prosecutions 

the accused shall have the right to appear and defend in person, or by counsel.” Const. 

art. I, § 22. 
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Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984); 

State v. Thomas, 109 Wn.2d 222, 226, 743 P.2d 816 (1987). Deficient 

performance is performance falling below an objective standard of 

reasonableness. Strickland, 466 U.S. at 687. A claim of ineffective 

assistance presents a mixed question of law and fact, reviewed de novo. In 

re Per. Restraint of Brett, 142 Wn.2d 868, 873, 16 P.3d 601 (2001). 

b. The evidence and law supported a diminished 

capacity defense. Counsel was deficient in failing to 

raise the defense.  

 

Washington does not “punish defendants with diminished 

capacity.” State v. Eaton, 168 Wn.2d 476, 482 n.2, 229 P.3d 704 (2010). 

“A diminished capacity defense requires evidence of a mental condition, 

which prevents the defendant from forming the requisite intent necessary 

to commit the crime charged.” State v. Tilton, 149 Wn.2d 775, 784, 72 

P.3d 735 (2003). A defendant is entitled to an instruction on diminished 

capacity when “there is substantial evidence of such a condition and such 

evidence logically and reasonably connects the defendant’s alleged mental 

condition with the inability to possess the required level of culpability to 

commit the crime charged.” State v. Griffin, 100 Wn.2d 417, 419, 670 

P.2d 265 (1983); accord State v. Cienfuegos, 144 Wn.2d 222, 227, 25 P.3d 

1011 (2001). The pattern instruction reads: “Evidence of mental illness or 

disorder may be taken into consideration in determining whether the 
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defendant had the capacity to form (fill in requisite mental state).” 11 

Wash. Prac., Pattern Jury Instr. Crim. WPIC 18.20 (4th ed). 

Generalized instructions on criminal intent are not sufficient to 

apprise the trier of fact of mental disorders which may diminish a 

defendant’s capacity to commit a crime. Griffin, 100 Wn.2d at 420. The 

failure of defense counsel to present a diminished capacity defense may 

constitute deficient performance. See, e.g, Thomas, 109 Wn.2d at 227-28; 

State v. Kruger, 116 Wn. App. 685, 693, 67 P.3d 1147 (2003). 

 Despite diminished capacity not being raised as a defense, the 

evidence at trial supported it. Dr. Layton testified about Mr. Burton’s 

mental state and the effect that prescription medications, particularly 

paroxetine (Paxil) had upon it. CP 131-34 (FF 113-33). Mr. Burton had 

been diagnosed with ADHD since childhood. RP 635. He still took 

medication, primarily Adderall, for this mental condition. RP 635-36; 646, 

663; Ex. 98. He was prescribed paroxetine, an anti-depressant, about four 

months before the incident. RP 638. Dr. Layton testified that Mr. Burton’s 

two suicide attempts were consistent with the use of paroxetine. RP 638, 

648, 651; CP 133 (FF 129). He disagreed with the decision to double Mr. 

Burton’s dose of paroxetine after he first attempted to kill himself. RP 

641-42. He testified that alcohol should not be used with the drug. RP 

649-50; CP 134 (FF 133). Patients like Mr. Burton may “display 
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disinhibition, impulsivity, weight loss, insomnia, and paranoia.” CP 134 

(FF 133); see RP 649-50. 

 Mr. Burton’s testimony also supported the defense. He testified 

that he was unable to “explain his thought process” that day. RP 704-05. 

He believed that if he had not been in a “drug-induced” state and had “a 

clear mind with a clear head,” “none of this would have happened.” RP 

706. Acknowledging he had never been diagnosed with post-traumatic 

stress disorder, he stated that when he saw three officers approaching him, 

“a trigger went off in my head like I was no longer in a civilian setting” 

and that he “was now in a tactical environment.” RP 706. He explained 

that while “the way I did things makes sense to me. The fact that I did 

them makes absolutely no sense.” RP 713. He did not “know why I did 

what I did, but I do know that the actions I took were specifically taken to 

ensure that I was killed in the safest fashion possible.” RP 713. 

 The foregoing evidence was sufficient to raise a defense of 

diminished capacity. The evidence regarding Mr. Burton’s mental state 

tended to negate the conclusion that Mr. Burton acted with intent to cause 

law enforcement fear of imminent bodily harm. Thus, the trier of fact 

would have properly considered diminished capacity had it been raised. 

See Cienfuegos, 144 Wn.2d at 227 (defendant entitled to diminished 

capacity instruction where evidence showed he was incapable of forming 
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element of intent due to mental impairment); Kruger, 116 Wn. App. at 692 

(in assault case, defendant entitled to voluntary intoxication instruction 

where evidence showed intoxication affected defendant’s mind).8 

While Mr. Burton was tried by the bench, both sides submitted 

jury instructions to assist the trier of fact. CP 62-100; supp. CP __ (sub. 

no. 63). The court relied on these instructions in rendering its verdict. RP 

617, 825-28; CP 142-43 (CL 26-27). 

Counsel’s failure to raise the defense and provide an instruction on 

diminished capacity was deficient performance. The key issue was Mr. 

Burton’s intent. Mr. Burton’s mental state tended to show that he had not 

acted intentionally in placing officers in fear of imminent bodily injury. 

Without a diminished capacity defense, counsel could not properly argue 

his theory of the case, which was lack of intent. Further, asking the trier of 

fact to consider diminished capacity would have only aided Mr. Burton’s 

defense that the State had failed to prove this essential element. 

Accordingly, the deficient performance prong is met. 

  

                                                 
8 “[T]he requirements for establishing diminished capacity are essentially the 

same as those required to prove intoxication.” State v. Marchi, 158 Wn. App. 823, 836, 

243 P.3d 556 (2010). 
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c. The case turned on an assessment of Mr. Burton’s 

intent. There is a reasonable probability that, but for 

counsel’s failure to argue diminished capacity, Mr. 

Burton would have been acquitted of the second 

degree assault charges. 

 

The failure to raise a diminished capacity defense was prejudicial, 

meaning that had it been raised, there is a reasonable probability the result 

of the proceeding would have been different. Strickland, 466 U.S. at 694; 

“A reasonable probability is a probability sufficient to undermine 

confidence in the outcome.” Id. at 694. Proof that the outcome would have 

been altered is not required. Thomas, 109 Wn.2d at 226.  

Here, the court concluded that: 

While Mr. Burton did not intend to inflict great bodily 

injury upon the officers, he nevertheless planned and 

carried out a confrontation with law enforcement that was 

clearly designed to impose upon those law enforcement 

officer apprehension and fear, which would cause them to 

then shoot Mr. Burton and kill him. 

 

CP 143 (CL 30). The court further reasoned that Mr. Burton “knew and 

understood” that he was creating apprehension and fear in the officers by 

firing his weapon. CP 144 (CL 31).  

If Mr. Burton’s counsel had raised a diminished capacity defense, 

there is a reasonable probability that the court would have drawn different 

conclusions. With a diminished capacity instruction, the court could have 

concluded that due to Mr. Burton’s mental state, Mr. Burton did not 
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understand that shooting his gun would create fear and apprehension in the 

officers. With such a defense, the court may have credited (rather than 

discredited) Mr. Burton’s testimony that he had not intended to cause fear 

and apprehension in the officers. If so, the court would have acquitted Mr. 

Burton of second degree assault. Mr. Burton establishes prejudice. See 

Thomas, 109 Wn.2d at 231-32; Kruger, 116 Wn. App. at 694-95. 

Because Mr. Burton was deprived of effective assistance of 

counsel, this Court should reverse the three convictions for second degree 

assault and remand for a new trial. 

3. As applied in this case, application of the firearm 

enhancements to the offenses denied Mr. Burton equal 

protection of the laws. 

 

The State alleged, and the court found, that Mr. Burton was armed 

with a firearm when he committed the three offenses. Based on these 

firearm enhancements, Mr. Burton’s sentence was increased by nine years. 

Because the imposition of these firearm enhancements, as applied to Mr. 

Burton, violate the equal protections provisions of the state and federal 

constitutions, this Court should order the enhancements stricken. 

Under the Fourteenth Amendment, no State shall “deny to any 

person within its jurisdiction the equal protection of the laws.” U.S. Const. 

amend. XIV. The Washington Constitution provides a similar guarantee. 
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Const. art. I, § 12.9  

Under the firearm enhancement provisions, when the defendant is 

armed with firearm at the time of a felony offense, the sentence is 

increased. RCW 9.94A.533(3). This provision applies to all felonies 

except “[p]ossession of a machine gun, possessing a stolen firearm, drive-

by shooting, theft of a firearm, unlawful possession of a firearm in the first 

and second degree, and use of a machine gun in a felony.” RCW 

9.94A.533(3)(f) (emphasis added). 

For discharging a firearm with intent to create apprehension of 

injury, Mr. Burton was convicted of three counts of second degree assault, 

a class B felony. RCW 9A.36.021(2)(a). Drive-by shooting is also a class 

B felony. RCW 9A.36.045(3). That offense is committed when a person: 

recklessly discharges a firearm . . . in a manner which 

creates a substantial risk of death or serious physical injury 

to another person and the discharge is either from a motor 

vehicle or from the immediate area of a motor vehicle that 

was used to transport the shooter or the firearm, or both, to 

the scene of the discharge. 

 

RCW 9A.36.045(1). 

 The issue is whether, as applied in this case, having an exemption 

for drive-by shooting but not second degree assault (as committed by Mr. 

Burton) violates the guarantee of equal protection. State v. May, 68 Wn. 

                                                 
9 “No law shall be passed granting to any citizen, class of citizens, or 

corporation other than municipal, privileges or immunities which upon the same terms 

shall not equally belong to all citizens, or corporations.” Const. art. I, § 12. 
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App. 491, 497, 843 P.2d 1102 (1993) (law may not violate equal 

protection on its face, but can be invalid as applied to a defendant). In 

analyzing this issue, rational basis review applies. See State v. Manussier, 

129 Wn.2d 652, 673, 921 P.2d 473 (1996) (rational basis review applies 

when a physical liberty interest alone is involved in a statutory 

classification). Arbitrary or irrational classifications do not survive 

rational basis review.10 City of Cleburne, Tex. v. Cleburne Living Ctr., 

473 U.S. 432, 446, 105 S. Ct. 3249, 87 L. Ed. 2d 313 (1985); McLaughlin 

v. Florida, 379 U.S. 184, 190, 85 S. Ct. 283, 13 L. Ed. 2d 222 (1964). 

 In analyzing equal protection claims under rational basis review, 

the court asks (1) whether the classification applies alike to all members 

within the class; (2) whether there is some basis in reality for 

distinguishing between those within and those without the class; and (3) 

whether the challenged classifications have any rational relation to the 

purpose of the challenged statute. Myrick v. Board of Pierce Cy. 

Comm’rs, 102 Wn.2d 698, 701, 677 P.2d 140, 687 P.2d 1152 (1984). 

While this test is deferential, not all laws pass muster. For example, a 

statutory scheme that allowed those convicted of violent crimes to regain 

their right to possess firearms, but did not allow people who were 

involuntarily detained for mental health treatment to regain the same right, 

                                                 
10 “Irrational” means unreasonable, foolish, illogical, or absurd. Mission 

Springs, Inc. v. City of Spokane, 134 Wn.2d 947, 970, 954 P.2d 250 (1998). 
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failed the second prong of the analysis. Morris v. Blaker, 118 Wn.2d 133, 

149, 821 P.2d 482 (1992); accord State v. Ruff, 122 Wn.2d 731, 861 P.2d 

1063 (1993). In that context, there was no “plausible justification” for 

distinguishing the two classes. Morris, 118 Wn.2d at 149. 

 Similarly, this Court has already held that the provision at issue is 

arbitrary and violates equal protection as applied in the context of persons 

convicted of possessing short-barreled shotguns, RCW 9.41.185(1). State 

v. Berrier, 110 Wn. App. 639, 649-51, 41 P.3d 1198 (2002). In Berrier, a 

firearm enhancement was applied to the defendant’s sentence for 

possessing a short-barreled shotgun. Id. at 647-48. But had the defendant 

been convicted of possessing a machine gun, the enhancement would not 

have applied. Id. at 649. This Court reasoned that the purpose of the 

firearm enhancement statute was not “furthered by differentiating between 

short-barreled shotgun possessors and machine gun possessors.” Id. at 

650. The Court rejected the argument that the legislature could have 

rationally distinguished between the two classifications. Id. at 650-51. 

 Here, as applied to Mr. Burton, the statutory exemption also 

violates equal protection under the second prong of the test. The trial court 

found that Mr. Burton intended to harm no one but himself. CP 142 (CL 

24). He “never fired a shot in the direction of law enforcement, purposely 

unloaded his weapon prior to stepping into officers’ view and never 
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pointed his weapon at law enforcement at any time.” CP 141 (CL 20). 

While creating apprehension and fear, Mr. Burton’s conduct was less 

culpable than a person who commits the offense of drive-by shooting. He 

discharged his firearm not a “reckless” manner, but in a manner intended 

to not endanger anyone but himself. See CP 141-42 (CL 21-24); RCW 

9A.36.045(1) (requiring that discharge of firearm be reckless). And his 

discharge of the firearm did not create “a substantial risk of death or 

serious physical injury to another person.” RCW 9A.36.045(1). Still, the 

firearm enhancements apply to him, but not to others who perpetrate more 

dangerous acts under RCW 9A.36.045(1). 

 Inherent in the offense of drive-by shooting is that the person must 

use a firearm. The purpose of exempting this crime appears to be that the 

use of a firearm is a necessary element of the underlying crime itself. 

Berrier, 110 Wn. App. at 650; State v. Pedro, 148 Wn. App. 932, 946-47, 

201 P.3d 398 (2009).11 But, as applied in Mr. Burton’s case, this is also 

true here. As charged and proved in Mr. Burton’s case, the second degree 

assault with a deadly weapon required proof that Mr. Burton discharged a 

                                                 
11 Pedro rejected a different, albeit similar, equal protection argument as to 

firearm enhancements in the context of a conviction for first degree assault. State v. 

Pedro, 148 Wn. App. 932, 947, 201 P.3d 398 (2009). Pedro is materially distinguishable 

because this is an applied challenge and first degree assault requires proof of “intent to 

inflict great bodily harm.” RCW 9A.36.011(1). 
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firearm.12 See State v. Freeman, 153 Wn.2d 765, 777, 108 P.3d 753 (2005) 

(elements of offense are viewed as charged and proved, not on an abstract 

level). Thus, this legislative purpose alone does not justify excluding Mr. 

Burton from the protections of the statutory exemption. 

 As applied to Mr. Burton, there is no rational basis for not also 

applying the statutory exemption to the firearm enhancements to him. The 

“assaults” that he perpetrated were less dangerous and not as culpable 

when compared to the offense of drive-by shooting. And the rationale for 

excluding drive-by shooting (the inherent use of a firearm) applies with 

equal force to the offenses Mr. Burton committed (use of a firearm to 

create fear and apprehension of injury). Because the firearm enhancements 

are unconstitutional as applied to Mr. Burton, this Court should vacate the 

enhancements and remand for resentencing. Berrier, 110 Wn. App. at 651. 

4. The trial court had authority to grant an exceptional 

sentence downward on the base sentencing range. The court 

erred in concluding that it lacked this authority. 

 

A sentencing court “may impose a sentence outside the standard 

sentence range for an offense if it finds, considering the purpose of 

[Sentencing Reform Act (SRA)], that there are substantial and compelling 

reasons justifying an exceptional sentence.” RCW 9.94A.535. An 

                                                 
12 Despite this fact, the cumulative punishment that results does not violate the 

prohibition against double jeopardy. State v. Kelley, 168 Wn.2d 72, 83, 226 P.3d 773 

(2010). 
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exceptional sentence below the standard range may be imposed if the 

court finds that mitigating circumstances are established by a 

preponderance of the evidence. RCW 9.94A.535(1). One mitigating 

circumstance is that the “defendant’s capacity to appreciate the 

wrongfulness of his or her conduct, or to conform his or her conduct to the 

requirements of the law, was significantly impaired.” RCW 

9.94A.535(1)(e); see, e.g., State v. Bradley, 192 Wn. App. 1044 (2016) 

(unpublished) (“The trial court’s reliance on the factor stated in RCW 

9.94A.535(1)(e) supports an exceptional sentence as a matter of law.”). 

“Voluntary use of drugs or alcohol is excluded.” RCW 9.94A.535(1)(e); 

see, e.g., State v. Hutsell, 120 Wn.2d 913, 917, 845 P.2d 1325 (1993) 

(addict’s use of cocaine was voluntary so this mitigator did not apply). 

Relying on RCW 9.94A.535(1)(e), Mr. Burton sought an 

exceptional sentence downward. Mr. Burton’s base sentence range (which 

excludes the time added by the firearm enhancements) was 15 to 20 

months. CP 193. Mr. Burton asked that the court grant an exceptional 

sentence of zero days on this base range. CP 157; RP 846. Mr. Burton 

argued that when he committed the offenses, his capacity to appreciate the 

wrongfulness of his conduct was significantly impaired due to his ADHD 

and the effects caused by his prescribed medication, paroxetine. CP 155-

57; RP 846-48. Mr. Burton also noted that the goals of the SRA would be 
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met. CP 157-58; RP 848. 

The State opposed the request, arguing that granting an exceptional 

sentence would be improper. CP 179-82. Despite the unique 

circumstances and the evidence showing that Mr. Burton’s actions were an 

untoward side-effect from using a prescribed medication, the State argued, 

“no evidence was admitted establishing circumstances that distinguish Mr. 

Burton’s crimes from other second degree assaults committed by the use 

of a deadly weapon or firearm.” CP 182. The State also shifted the focus 

away from RCW 9.94A.535(1)(e) and presented the strawman argument 

that granting an exceptional sentence would be error because it would be 

based on fulfilling the purposes of the SRA. CP 180-82. 

 In its ruling that it lacked authority to grant Mr. Burton’s request, 

the trial court did not address Mr. Burton’s argument on RCW 

9.94A.535(1)(e) and instead accepted the State’s strawman: 

Now, here Mr. Burton has requested that the Court provide 

for an exceptional sentence downward. What is problematic 

with that request is that the mitigating factors that Mr. 

Burton references, all which the Court frankly absolutely 

agrees with, but nevertheless they are already contemplated 

within the SRA. And sentencing judges, as counsel may be 

aware, and as I discovered again in my research 

independently, have consistently been reversed in this state 

when they impose an exceptional sentence downward, or 

frankly it could be upward, but here, downward for factors 

that are already included in the standard sentencing range. 

Some of the arguments consistently advanced that you read 

about in case law in this state are deviate downward for 
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lack of criminal history or low risk to reoffend or protection 

of the public is not necessary or a defendant's clear concern 

for others that was displayed throughout the trial, all clear 

mitigating factors. But these are all things applicable to Mr. 

Burton, which are already inclusive in the SRA, and there 

are a number of cases that have pointed this out over and 

over in the Pascal case, Fowler case, Freitag case are 

examples of what happens when a court sidelines the 

mitigating factors already built into the SRA and decides to 

deviate downwards, frankly because they’re looking for an 

opportunity to accomplish an end result that they think fits. 

I’m confident I don’t have any reasonable basis that’s been 

offered to mitigate below the standard range. I just don’t 

have that in front of me. And doing so, I am confident 

would be absolute reversible error by the Court. 

 

RP 903-04 (emphasis added). 

 The court misunderstood Mr. Burton’s argument. Mr. Burton did 

not argue that he should get an exceptional sentence downward because 

the purposes of the SRA were mitigating circumstances. This is would not 

be a valid basis. State v. Alexander, 125 Wn.2d 717, 730 n.22, 888 P.2d 

1169 (1995) (“the purposes of the Sentencing Reform Act enumerated in 

RCW 9.94A.010 are not in and of themselves mitigating circumstances.”). 

Rather, he argued that RCW 9.94A.535(1)(e) was a mitigator that applied 

and that the purposes of the SRA would be fulfilled. This is proper. Id. at 

730 (“Once a valid mitigating factor is identified by the trial court, the 

purposes section of RCW 9.94A.010 may properly be considered by the 

court in fashioning an appropriate sentence.”). 

 To impose an exceptional sentence under RCW 9.94A.535(1)(e), 
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there must be supporting evidence showing impairment of the defendant’s 

capacity to appreciate the wrongfulness of his conduct and to act in 

conformity with the law. State v. Rogers, 112 Wn.2d 180, 185, 770 P.2d 

180 (1989). There was evidence in the record to support this conclusion. 

Mr. Burton suffered from ADHD. His condition worsened and he began to 

have suicidal thoughts as a side-effect of his prescribed medication, 

paroxetine. Mr. Burton reported this side-effect, but was instructed to 

continue taking the medication. This led to Mr. Burton’s suicide attempt 

on May 6, 2015. Mr. Burton testified that he did not understand why he 

acted as he did. RP 713. Thus, if the trial court had not erred in its 

analysis, it could have granted an exceptional sentence under RCW 

9.94A.535(1)(e). 

 The State may object to this analysis and argue that Mr. Burton’s 

use of paroxetine was voluntary. But Mr. Burton was not taking 

paroxetine for recreational purposes. See State v. Gilcrist, 15 Wn. App. 

892, 894, 552 P.2d 690 (1976) (“when a person drinks intoxicating 

beverages or takes drugs for other than medicinal purposes he is 

voluntarily intoxicated and this type of intoxication is no defense to a 

crime requiring no specific intent.”) (emphasis added). He was taking it 

for medical purposes as directed by his doctor. This is akin to involuntary 

intoxication. Id. (“where a physician prescribed a medicine which caused 
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intoxication that intoxication has been held to be involuntary.”); see 

Kaiser v. Suburban Transp. Sys., 65 Wn.2d 461, 467-68, 398 P.2d 14 

(1965) (driver who fell asleep due to unknown side effect of prescribed 

medication not guilty of negligence per se). As for Mr. Burton’s alcohol 

use, he drank some alcohol on May 6, 2015, but the amount of alcohol 

was not significant and he had not appeared intoxicated. CP 117 (FF 13, 

16); RP 140-41. Regardless, these are arguments the sentencing court may 

consider on remand when exercising its discretion. 

Where a defendant has requested an exceptional sentence below 

the standard range, the appellate court may review the sentencing court’s 

decision if the court either refused to exercise its discretion or relied on an 

impermissible basis for refusing to grant an exceptional sentence. State v. 

Khanteechit, 101 Wn. App. 137, 138, 5 P.3d 727 (2000). A trial court’s 

erroneous belief that it lacks the discretion to depart downward from the 

standard sentencing range is an abuse of discretion that justifies remand. 

State v. Bunker, 144 Wn. App. 407, 421, 183 P.3d 1086 (2008), affirmed, 

169 Wn.2d 571, 238 P.3d 487 (2010). Here, the trial court erroneously 

believed that it lacked discretion. RP 903-04. Thus, reversal and remand 

for a new sentencing hearing is warranted. 
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5. The trial court had authority to grant an exceptional 

sentence by modifying the length of the firearm 

enhancements. The court erred in concluding that it lacked 

this authority. 

 

 Under the firearm enhancements statute, three years was added to 

the sentences for each of the convictions. CP 193-94; RCW 

9.94A.533(3)(b). The enhancements were also ordered to run consecutive 

to one another, for a total mandatory time of nine years. CP 193-94; RCW 

9.94A.533(3)(e). 

 Mr. Burton argued that the trial court had discretion under the 

exceptional sentence provisions of RCW 9.94A.535 to modify the length 

of time on each enhancement. CP 159-63; RP 848-51. He asked that each 

of the three-year enhancements be reduced to two months. CP 162. The 

court ruled it lacked authority to do so. RP 901. 

 The issue is one of statutory interpretation reviewed de novo. State 

v. Conover, 183 Wn.2d 706, 711, 355 P.3d 1093 (2015). 

 The legislature has instructed that firearm enhancements are 

mandatory: 

Notwithstanding any other provision of law, all firearm 

enhancements under this section are mandatory, shall be 

served in total confinement, and shall run consecutively to 

all other sentencing provisions, including other firearm or 

deadly weapon enhancements, for all offenses sentenced 

under this chapter. 

 

RCW 9.94A.533(3)(e). But this language does not say the length of time 
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imposed for a firearm enhancement cannot be modified under the 

exceptional sentence provisions of RCW 9.94A.535. 

 The legislature did, however, use such restrictive language in 

RCW 9.94A.540(1), which instructs that mandatory minimum terms for 

certain offenses “shall not be varied or modified under RCW 9.94A.535.” 

RCW 9.94A.540(1). Thus, that similar language is not included in the 

firearm enhancement provisions indicates the length of enhancements can 

be modified under the exceptional sentence provisions. See Conover, 183 

Wn.2d at 713 (“the legislature’s choice of different language indicates a 

different legislative intent.”); State v. Mohamed, 187 Wn. App. 630, 641, 

350 P.3d 671 (2015). Even if there are other reasonable interpretations, the 

rule of lenity requires the reasonable interpretation that is most favorable 

to the defendant be applied. Conover, 183 Wn.2d at 711-12.  

This kind of analysis has been applied in cases involving similar 

issues. Id. at 714-15 (bus stop enhancements were not required to run 

consecutive to each other because language in bus stop enhancement 

provision was different and less restrictive than language used in firearm 

enhancement provision); Mohamed, 187 Wn. App. at 641-45 (school zone 

enhancement could be waived because provision used language that was 

different and less restrictive than language used in firearm enhancement 

provision). Following Conover and Mohamed, this Court should hold that 
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the trial court had authority to vary or modify the length of the firearm 

enhancements under the exceptional sentence provisions of RCW 

9.94A.535. 

 Because the sentencing court erred in concluding that it lacked 

authority, this Court should reverse and remand for a new sentencing 

hearing. Conover, 183 Wn.2d at 719; Mohamed, 187 Wn. App. at 647. 

6. Despite no criminal history, Mr. Burton was sentenced to 10 

years of imprisonment for harmlessly discharging a firearm 

during a mental breakdown. This excessive sentence is 

unconstitutionally cruel. 

 

a. Excessive sanctions qualify as unconstitutionally 

cruel punishment. 

 

 The Eighth Amendment to the United States Constitution forbids 

“cruel and unusual punishment.” U.S. Const. amend. VIII. Excessive 

sanctions by the government are prohibited. Atkins v. Virginia, 536 U.S. 

304, 311, 122 S. Ct. 2242, 153 L. Ed. 2d 335 (2002). It “is a precept of 

justice that punishment for crime should be graduated and proportioned to 

offense.” Weems v. United States, 217 U.S. 349, 367, 30 S. Ct. 544, 54 L. 

Ed. 793 (1910) (punishment of 12 years for crime of falsifying record held 

excessive). Whether a sanction is excessive is based on the specific facts 

of the case rather than whether sanction appears excessive in the abstract. 

Atkins, 536 U.S. at 311. 

 The Washington Constitution provides that “Excessive bail shall 



 44 

not be required, excessive fines imposed, nor cruel punishment inflicted.” 

Const. art. I, § 14. This provision is more protective than the Eighth 

Amendment. State v. Witherspoon, 180 Wn.2d 875, 887, 329 P.3d 888 

(2014); State v. Fain, 94 Wn.2d 387, 392-93, 617 P.2d 720 (1980). 

To determine if a punishment is cruel, the court examines four 

factors: (1) the nature of the offense, (2) the legislative purpose behind the 

statute, (3) the punishment the defendant would have received in other 

jurisdictions, and (4) the punishment meted out for other offenses in the 

same jurisdiction. Fain, 94 Wn.2d at 396. No one factor is dispositive. 

Witherspoon, 180 Wn.2d at 888. 

In Fain, our Supreme Court held that the defendant’s life sentence, 

based on a current conviction of second degree theft and past convictions 

in California for the relatively minor crimes of grand larceny and forgery, 

constituted cruel punishment in violation article I, § 14. Fain, 94 Wn.2d at 

389-90, 402. The rationale was that the defendant’s sentence was “entirely 

disproportionate to the seriousness of his crimes.” Id. at 402.  

b. Mr. Burton’s sentence is unconstitutionally excessive. 

No legitimate penological interest justifies the 

sentence. 

 

 A proportionality analysis under both the Eighth Amendment and 

article I, §14 establishes that Mr. Burton’s sentence is unconstitutionally 

excessive. Considering the first Fain factor, which examines the nature of 
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the offense, Mr. Burton’s offense was relatively minor. While in the 

abstract, second degree assault against law enforcement sounds serious 

and reprehensible, the specific facts in this case prove otherwise. What 

Mr. Burton did was discharge 11 shots from a handgun harmlessly into the 

air while police officers were in the nearby vicinity. He did not aim or fire 

his weapon at police officers. He did not intend to hurt anyone but 

himself. Indeed, only Mr. Burton was injured because of his actions. 

Excluding the determination that Mr. Burton intended to cause fear and 

apprehension of bodily injury, his offense is indistinguishable from the 

crime of unlawful discharge of a firearm, a misdemeanor. 

 While not explicitly part of the Fain factors, the penological 

justifications for a sentencing practice is key in analyzing whether a 

sentence is excessive. See Graham v. Florida, 560 U.S. 48, 71, 130 S. Ct. 

2011, 176 L. Ed. 2d 825 (2010). Retribution, deterrence, incapacitation, 

and rehabilitation are legitimate reasons for penal sanctions. Id. When 

these justifications are inadequate to justify a sentence, unconstitutional 

punishment results. See id. at 71 (“A sentence lacking any legitimate 

penological justification is by its nature disproportionate to the offense.”); 

id. at 72 (“if the punishment has some connection to a valid penological 

goal, it must be shown that the punishment is not grossly disproportionate 

in light of the justification offered.”). 
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Retribution must be directly tied to personal culpability. See id. at 

74. The personal characteristics of the defendant and details of the offense 

matter. Miller v. Alabama, __ U.S. __, 132 S. Ct. 2455, 2463-64, 183 L. 

Ed. 2d 407 (2012). For example, the mentally retarded are generally less 

culpable and thus cannot be executed. See Atkins, 536 U.S. at 321 

(execution of mentally retarded person is cruel and unusual punishment). 

Similarly, youth are also generally less culpable, resulting in restrictions 

on how they are punished. Roper v. Simmons, 543 U.S. 551, 568-71, 125 

S. Ct. 1183, 161 L. Ed. 2d 1 (2005) (death penalty may not be imposed on 

those under 18); Graham, 560 U.S. at 82; Miller, 132 S. Ct. at 2460 

(mandatory life without parole sentences for juveniles violate the Eighth 

Amendment); State v. O’Dell, 183 Wn.2d 680, 689, 358 P.3d 359 (2015) 

(a defendant’s youthfulness can be a mitigating factor). 

Here, Mr. Burton’s culpability is diminished because he was 

suffering from a mental impairment at the time of offenses. He is not 

responsible for suffering from ADHD. Mr. Burton is also not responsible 

for following his doctor’s instructions to treat his condition with 

paroxetine, which had untoward side-effects and caused him to attempt 

suicide. Given these circumstances, retributive justice does not justify a 

decade of imprisonment. See Graham, 560 U.S. at 71-72. 

The interests of deterrence and incapacitation are also inadequate. 
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A change in medication resolved Mr. Burton’s suicidal thoughts. Mr. 

Burton has no other criminal history. As the trial court recognized, the risk 

of recidivism was low. See RP 900 (“I don’t think [ten years of 

imprisonment] is going to protect society because I’m not satisfied that 

society is necessarily at risk with Mr. Burton in the community.”). There 

is no need to incapacitate Mr. Burton. It is also unlikely that punishing Mr. 

Burton will deter others from trying to commit “suicide by cop,” because 

people contemplating suicide are not acting rationally. Regardless, any 

deterrent effect is not enough to justify the sentence. See Graham, 560 

U.S. at 72. 

Finally, as to rehabilitation, the trial court properly recognized that 

Mr. Burton did not need rehabilitation: “I don’t think going to prison is 

going to rehabilitate Mr. Burton. Rehabilitate him so he won’t do 

what? He doesn’t need rehabilitation.” RP 900. The interest in 

rehabilitation did not justify a mandatory ten-year sentence. 

In sum, the four legitimate penological justifications do not justify 

the sentence, indicating unconstitutional punishment.  

 Turning back to the Fain factors, the second factor examines the 

purpose behind the statute. As the statement of legislative intent shows, 

the purpose of firearm enhancements was largely to “stigmatize” the use 

of deadly weapons by criminals and to distinguish between “gun 
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predators” and other criminals. Laws of 1995, ch. 129, § 1. In other words, 

the purpose was one of deterrence and just deserts. While these are 

legitimate concerns, as applied in Mr. Burton’s case, they are inadequate 

to justify the ten-year sentence, for the reasons explained earlier. 

 Concerning the third Fain factor, Washington is not alone in 

creating mandatory penalties when firearms are used in connection with a 

criminal offense. However, even assuming that most jurisdictions would 

punish Mr. Burton in a similar manner, a legislative tallying is not 

determinative. See Miller, 132 S. Ct. at 2470-71 (that many states imposed 

life without parole on juveniles did not preclude conclusion that such 

punishment violated Eighth Amendment). 

 Finally, as to the fourth Fain factor, Mr. Burton is likely being 

punished more severely than others who have committed more serious or 

harmful crimes. For example, a person may who commits first degree 

assault or first degree rape may only serve five years. RCW 

9.94A.540(1)(b), (c) (setting out mandatory minimum terms). These are 

class A offenses with a seriousness level of 12. In contrast, second degree 

assault is class B offense with a seriousness level of 4. But due to the 

firearm enhancements, Mr. Burton’s mandatory minimum sentence is 

greater than that of first degree assault and first degree rape.  

 Considering the four Fain factors and the penological justifications 
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for punishment, Mr. Burton’s sentence is unconstitutionally excessive 

under article I, § 14 and the Eight Amendment. This Court should reverse 

Mr. Burton’s sentence. 

7. No costs should be awarded for this appeal. 

 

 If the State substantially prevails in the appeal, the State may 

request appellate costs. RCW 10.73.160(1); RAP 14.2. This Court has 

discretion under RAP 14.2 to decline an award of costs. State v. Nolan, 

141 Wn.2d 620, 626, 8 P.3d 300 (2000); State v. Sinclair, 192 Wn. App. 

380, 388, 367 P.3d 612 (2016), rev. denied, 185 Wn.2d 1034, 377 P.3d 

733. In exercising its discretion, the court should make “an individualized 

inquiry” into whether it is equitable to impose costs. Sinclair, 192 Wn. 

App. at 391 (citing State v. Blazina, 182 Wn.2d 827, 838, 344 P.3d 680 

(2015)). A person’s ability to pay is an important factor. Id. at 389. 

 The trial court found Mr. Burton indigent and waived all 

discretionary legal financial obligations. Supp. CP __ (sub. 91); CP 196-

97; RP 904-05. This creates a presumption of indigency that continues on 

appeal. RAP 15.2(f); Sinclair, 192 Wn. App. at 393. 

As required by this Court’s general order, Mr. Burton filed the 

report as to continued indigency.13 This report also supports declining an 

award of costs. While Mr. Burton is young and has a history of 

                                                 
13 Attached in Appendix B. 
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employment, the report indicates he owes over $10,000 in debt and is 

responsible for child support arrears in the monthly amount of $850. 

Given this report and the record, imposing costs on Mr. Burton for this 

appeal would be an undue hardship. No costs should be awarded. 

F. CONCLUSION 

 The convictions should be reversed for insufficient evidence and 

the charges dismissed. If not, the convictions should be reversed due to 

ineffective assistance of counsel and the case remanded for a new trial. 

Alternatively, resentencing is required due to the constitutional violations 

and the trial court’s mistaken belief that it lacked authority to grant an 

exceptional sentence downward. 

DATED this 6th day of January, 2017. 
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s/ Richard W. Lechich 
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