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A.

Assignments of error
1. The Court erred in allowing Mr. Silver to claim both children’s tax
exemptions for 2015.
2. The Court erred in allowing a court filing in violation of RCW
42.20.040 or RCW 42.20.050 to remain on the record as a final order
and by failing to ensure that the written order for the February 3, 2016
hearing included instructions requiring clerk’s action to implement the
Court’s oral order that the improperly attached signature page on the
Final Order of Child Support be stricken.
3. The Court erred in failing to respond to my request for
reconsideration with any response, instead holding an un-docketed
Presentment Hearing, motioned for by Mr. Gobel, seventy-one days
after I requested a reconsideration in writing.
4. The Court erred in continuing to defer authoring court orders to
Mr. Gobel after I advised the Court of misconduct by Mr. Gobel.
5. The Court erred in upholding the decision regarding tax
exemptions without discussion of whether the decision was based on
law or equity, in violation of CR 52 which requires a finding of fact
and conclusion of law, and in finding that the issue of tax dependency

exemption was properly opened for discussion.



6. The Court erred in holding me to higher standards than those to
which it held Mr. Gobel.

7. The Court erred in failing to take corrective action against Mr.
Gobel for violating RCW 26.09.175(4), which requires he provide his
client’s financials within 20 days of receipt of the summons, by failing
to provide financial information until 101 days after it was due.

8. The Court erred in failing to recuse itself.

9. The Court erred by not honoring the American Rule when it made
decisions regarding the award of attorney fees.

10. The Court erred during Revision in stating it was hearing only the
issue of attorney fees when my Motion for Revision also identified
improper awarding of tax dependency exemption and other issues.

11. The Court erred during Revision by offering Mr. Gobel an
opportunity to conduct additional research outside of the hearing and
later present additional information to supplement his position.

12. The Court erred by permitting ongoing irregularities and other
misconduct in the proceedings which, collectively, violated my right to

due process.



Issues Pertaining to Assignments of Error
1. Did the Court err in allowing the Mr. Silver to claim both
children’s tax exemptions for 2015 without discussion, without
considering that there are two dependent children involved in this
situation, and without considering that I pay more than half of the
living expenses for both children who both reside with me? What was
the legislative intent of RCW 26.19.100, regarding awarding of taxes
in Child Support situations? (Assignment of Error 1.)
2. Did the Court err when it failed to provide findings of fact in its
oral decision or in its written order that clarified the reason for
granting A.R.S.’s tax exemptions for 2015 to Mr. Silver, when Mr.
Silver has already been awarded all tax exemptions for C.M.S.?
(Assignment of Error 2.)
3. Did the Court err in allowing a court filing in violation of RCW
42.20.040 or RCW 42.20.050 to remain on the record as a final order
when I brought this error to the attention of the Court in a written
filing? (Assignment of Error 2.)
4. Did the Court err in continuing to treat a court filing in violation of

RCW 42.20.040 or RCW 42.20.050 as a final order after the Court

acknowledged knowing that I had not, in fact, signed the final order



and was in disagreement with the content of that order during the
February 3, 2016 hearing? (Assignment of Error 2.)

5. Did the Court err in filing a document that causes me to be a party
to an agreed child support modification to which I did not agree?
(Assignment of Error 2).

6. Did the Court err by leaving the improperly attached signature
page attached to the final order? (Assignment of Error 2.)

7. Did the Court err in continuing to defer authoring of court orders to
Mr. Gobel after being put on notice of allegations of misconduct by
Mr. Gobel, after determining that Mr. Gobel had drafted orders that
did not comply with the laws governing the requirements for Post
Secondary Education Support compliance by the dependent child, and
when Mr. Gobel engaged in hostile behavior? (Assignment of Error 4.)
8. Did the Court err in failing to respond to my request for
reconsideration with written response? (Assignment of Error 3.)

9. Did the Court err in holding an un-docketed Presentment Hearing,
motioned for by Mr. Gobel, seventy-one days after I requested a
reconsideration with written response, when it had failed to respond to
my request for reconsideration? (Assignment of Error 3.)

10. Did the Court err in failing to ensure the February 3, 2016 written

order included instructions for clerk’s action to implement the Court’s



oral order that the improperly attached signature page on the Final
Order of Child Support be stricken? (Assignment of Error 2.)

11. Did the Court err in upholding the initial decision regarding the tax
dependency exemption without providing any explanation of whether
the decision was based on law or equity, and without Mr. Gobel
presenting an argument based on law or equity for Mr. Silver being
granted the tax award, and in finding that the discussion of children’s
tax exemptions was presented in a manner that properly opened the
matter for discussion and decision in the Court, when Mr. Gobel made
an oral motion for tax dependency exemption at the end of the October
26, 2015 hearing, and did not ever make a proper written motion for
such tax awards? (Assignment of Error 5.)

12. Did the Court err in holding me to higher standards than those to
which it held Mr. Gobel by refusing to allow me to orally motion
regarding misconduct by Mr. Gobel yet allowing Mr. Gobel to orally
motion for taxes during the same hearing? (Assignment of Error 6.)

13. Did the Court err in allowing Mr. Gobel to violate RCW RCW
26.09.175(4) which requires he provide his client’s financials within
20 days of receipt of the summons, by failing to take any corrective
action against Mr. Gobel for failing to provide financial information to

me and the Court until 121 days after they were due, interfering with



my ability to engage in meaningful discovery requests, though I had
brought this to the Court’s attention multiple times? (Assignment of
Error 7.)

14. Did the Court err in failing to consider and take action on my
Motion for Change of Judge which identified reasons that I believed
the Commissioner had a bias against me? (Assignment of Error 8.)

15. Did the Court err during Revision in denying it was hearing any
issues accept for the granting of attorney fees when said Motion for
Revision identified granting of attorney fees, improper awarding of tax
dependency exemption, and other complains of misconduct as the
subjects for revision? (Assignment of Error 10.)

16. Did the Court err during Revision by oftering Mr. Gobel an
opportunity to conduct additional research outside of the hearing and
later present additional information to supplement his position
regarding the award of attorney fees? (Assignment of Error 11.)

17. Did the Court err by not honoring the American Rule, which is
specifically in place to prevent the Court or legal counsel from having
a chilling effect on pro se litigants that causes them to be unwilling to

protect their rights in the court system? (Assignment of Error 9.)



18. Did the Court err by permitting ongoing irregularities in the
proceedings which, collectively, resulted in a violation of my right to
due process? (Assignment of Error 12.)

19. Did the Court err in not liberally construing my allegations of an
abuse of process and by disallowing me to fully present information
about misconduct by Mr. Gobel during the October 26, 2015 hearing?
(Assignment of Error 12.)

20. Did the Court err via its Family Law Administrator in advising me
that I did not have a right to a response to my request for
reconsideration, after I notified the Family Law Administrator that
lack of a response to the reconsideration would interfere with my right
to request a Revision? (Assignment of Error 12.)

21. Did the Court err via its Family Law Administrator in advising me
that I would not be given any information about ex parte
communication between the Commissioner and the Mr. Gobel and was
required to file a public disclosure request to obtain such
communication? (Assignment of Error 12.)

22. Did the Court err by failing to take any corrective action for
ongoing misconduct? (Assignment of Error 12.)

23. Did the Court err by failing to take any corrective action for Mr.

Gobel requesting I pay him $500 in each filing he made after the
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October 26, 2015 hearing, though each of my subsequent filings were
an attempt to protect my rights? (Assignment of Error 12.)
B. Statement of the Case
Due to the numerous facts of the case, many specific facts with
citations are included in the arguments. This statement is more general in
nature to avoid an overwhelming duplication of such facts and cites. I
know, based on numerous other briefs that I have reviewed, that this brief
is less artfully pleaded than many others. However, I read the book
recommended by the Court (“Briefing and Arguing Federal Appeals™), I
read the rules of the Appeals Court, I spent many hours doing research at
the law libraries, and I spent over 80 hours working on this brief. It may
not compare in quality to what attorneys have drafted, though I have done
my very best. I sincerely thank the Court for its consideration.
This situation stems from the dissolved marriage between me and
Mr. Silver. On November 8, 2002, the Superior Court entered an Order of
Child Support for the children, herein referred to as A.R.S. and C.M.S.,
granting federal income tax dependency exemptions (tax exemptions) for
A.R.S. to me, and for C.M.S. to Mr. Silver. CP 6. A subsequent
modification on July 31, 2014, awarded tax exemptions as follows: both to

Mr. Silver for 2014; for 2015 and on I was to claim A.R.S. and Mr. Silver

was to claim C.M.S. CP 19.
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On June 3, 2015, I sought Post Secondary Education Support
(PSES) for A.R.S.. CP 26-31. I did not request the action involve
awarding the tax exemptions. Mr. Silver’s Attorney Terry Gobel, filed a
response to the action on September 10, 2015, which did not include any
financial information and did not motion for tax exemptions.

On July 21, 2015, on September 9, 2015, and September 18, 2015,
[ put Mr. Gobel on notice that the financials were overdue. I notified the
court also on September 9 and 18.

During a September 10, 2015, hearing in front of Commissioner
Koyama, Mr. Gobel attempted to have the Court order me to comply with
discovery he had given my right before the hearing, and threatened
revision when the Court denied his motion and removed t};e language
about discovery from his handwritten order. CP 110, CP 119, CP 39.

On multiple occasions, Mr. Gobel has attempted to obtain A.R.S.’s
user name and password for her online school account, though he has been
made aware that Eastern Washington University (EWU) neither provides
for nor permits such third-party access to student accounts.

Mr. Gobel ultimately provided Mr. Silver’s financials on October
16. 2015. “over 4 months after my initial filing. 10 days prior to the

scheduled final hearing, and [on] my birthday.” CP 52.



On October 26, 2015, there was a hearing for Post Secondary
Education Support (PSES) modification in front of Pro Tem
Commissioner Wendy Colton, who had appeared last minute as a
substitute. During the hearing, the Court would not permit me to present a
motion for order of sanctions for abuse of process, did not respond to my
complaints about the misconduct, allowed Mr. Gobel to speak for most of
the hearing, took no action when Mr. Gobel would not permit me to object
to an untrue statement, and allowed Mr. Gobel to request the tax awards
for Mr. Silver at the very end of the hearing without argument or prior
motion.

Attached as an exhibit in the Appendix is A.R.S.’s statement about
Mr. Gobel serving her directly with a packet of paperwork when she was
only 17, which contained a declaration from Mr. Silver with statements
about her. AP

On October 30, 2015, I filed a Notice and Objection about the tax
awards based on the way the matter was handled, the facts. surrounding the
award, and the impact it would have on my family. In return, Mr. Gobel
filed a motion requesting my Notice and Objection be stricken and that he
be awarded $500 in sanctions, calling it “frivolous and baseless.”

On November 24, 2015, I discovered that an Order for Child

Support for the 10/26/15 hearing, drafted by Mr. Gobel, had been filed



with my signature page attached, though I had never signed his order. I
filed a Motion for Reconsideration about three issues (taxes, attendance
records, increase in time for compliance) along with a notification to the
Court about the erroneously attached signature page and noted that it
required correction or would result in a criminal act, per RCW 42.20.040
and RCW 42.20.050. I did not get a response to my reconsideration.

On January 22, 2016, Mr. Gobel filed a Notice of Presentment for
his Order Denying Motions to Strike and for Reconsideration of Post-
Secondary Ed Support, in which he sought to have the Court deny of all of
my pending motions; strike of My pleadings; award him $500 attorney
fees; and require pre-screening of all future pleadings I would file.

On January 29, 2016, I filed a Motion for Change of Judge, citing
numerous concerns I had about the Commissioner being able to be
impartial after I brought to her attention a number of issues in the court
room, including that I believed that my request “for a correction of an
error on the record that creates fraud will have created a level of
discomfort that would result in an unfair hearing.” CP 97-98.

On February 3, 2016, there was a presentment hearing in front of
Pro Tem Commissioner Wendy Colton, which was not on the Court’s
docket. A-6. This improperly attached signature page was .discussed, and

the Court determined she knew how it had happened, and instructed that



the order would include language correcting that. The tax awards were
discussed, with the Court determining that, despite facts presented about
circumstances and lack of a proper motion, and despite initially stating
during this hearing that the 7/31/2014 order should stand, the award of the
2015 tax benefit for A.R.S. would still go to Mr. Silver. Ultimately,
neither the Court nor Mr. Gobel described a legal reason or an equitable
reason for continuing to grant Mr. Silver the tax exemption. The Court
indicated that she was not changing the decision because she wanted to
protect A.R.S.’s right to claim herself in 2016, and made this decision in
the absence of information about A.R.S.’s 2015 earnings. Furthermore,
the Court imposed $500 in attorney fees on me because she believed I had
made allegations that were without merit, and Mr. Silver had to reply to
additional motions. In response to attorney fees, I cited the American
Rule, but Mr. Gobel then argued equity and the Court upheld the decision.
The order Mr. Gobel scribed for the hearing did not include language
triggering action by the Clerk to remove the improperly attached signature
page on the November 18, 2015 Final Order, so the signature page
remained.

On February 12, 2016, I filed a motion for revision and requested:
revision of the award of $500 attorney fees; acknowledgement that neither

the law nor equity permitted imposition of attorney fees on my based on



the circumstances of the case; and revision of the award of tax dependency
exemption for A.R.S. for 2015 to Mr. Silver. I also identified other major
issues during the process such as financials served extremely late,
improperly attached signature page, and other misconduct.

[ obtained transcripts of the hearings on September 10, 2015;
October 26, 2015; and February 3, 2016, which I provided to the Court for
the revision hearing. I did not understand that the transcripts were also to
be served on the Clerk, and the judge’s judicial assistant indicated prior to
the revision hearing that the transcripts would be filed, yet. only filed the
transcript for the hearing on September 10, 2015, in front of
Commissioner Koyama. CP 109-121.

On March 3, 2016, during a Revision hearing in front of Judge
Raymond Clary ,the Court indicated that the award of $500 attorney fees
was the only issue before it, took no action about the improperly attached
signature page, and did not address any of the other issues I raised in my
filing, though ultimately the Court determined that the entire case file had
been in front of the Commissioner during the 2/3/16 hearing, and the
Court still did not consider the issues I brought up. The Court asked Mr.
Gobel if he had case law that supported his position about the attorney
fees and offered Mr. Gobel the opportunity to do research outside the

courtroom and provide it to the Court. Ultimately, the Court decided that it
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would “affirm the commissioner and her rationale for the parts of the
motion for reconsideration that she denied, and that portion that she
granted.” RP2 34:21-24. The Court revised the order for “attorney fees on

the basis absence of ability to pay.” RP2 35:22-23.

D. Argument

The Court erred in allowing the Mr. Silver to claim both children’s
tax awards for 2015 without discussion, without considering that there are
two dependent children involved in this situation, and without considering
that [ pay more than half of the living expenses for both children who both
reside with me. In the 2002 and 2014 orders, [ was awarded tax
exemptions for A.R.S. (excluding the year 2014 only). CP6, CP19. My
Summons and Petition for Modification for Post Secondar.y Education
Support (PSES) did not request awarding of tax exemptions. CP 31. Mr.
Gobel’s response did not motion for tax exemptions. CP 32-33. During the
October 26, 2015 hearing, the Court affirmed I pay for A.R.S.’s room and
board and am “taking on more of the burden” of supporting A.R.S. RP
31:20-22. At the very end of the hearing, Mr. Gobel asked the Court to
award one of the two years of tax dependency credits for A.R.S. to Mr.
Silver. CP 34:21-35:2. The Court agreed without talking to me about the

matter. CP 35:3-5. The Court was in error by permitting a last-minute oral



motion and granting it without discussion or consideration of all relevant
circumstances. Pro Tem Commissioner Colton was not originally assigned
to the case and did not have the opportunity to review and be familiar with
the entire file in order to understand the dynamics and all the facts of the
case. RP 3. I observed the Commissioner to enter the courthouse
approximately 30 minutes prior to the hearing and tell another person that
she had been called in; this certainly does not leave enough time to fully
review my case, along with other cases she would hear that morning.
Furthermore, RCW 26.19.100 states, “The court may divide the
exemptions between the parties, alternate the exemptions between the
parties, or both.” It does not state the Court can give all of the tax awards
to one party. Per Scott J. Horenstein’s Washington Practice Series,
“Income tax exemptions for dependent children are considered elements
of child support....” This indicates that making changes to the tax awards
would necessitate making changes to the child support transfer payment,
which was not done. Additionally, in a Washington State Bar News article
about allocation of tax exemptions, Daniel M. Warner comments that,
“[the] purpose and benefit of shifting the exemption is to maximize tax
savings and apply the savings to higher child-support award.” That did not

happen in this case.



The legislative intent of RCW 26.19, found in RCW 26.19.001,
states, “The legislature also intends that the child support 6bligation
should be equitably apportioned between the parents.” It further states that
using a statewide schedule would benefits parents and children by:” (2)
Increasing the equity of child support orders by providing for comparable
orders in cases with similar circumstances; and (3) Reducing the
adversarial nature of the proceedings by increasing voluntary settlements
as a result of the greater predictability achieved by a uniform statewide
child support schedule.” The legislature intended that the obligation would
be equitable and equally proportioned, and that the fairness of child
support orders should be comparable in most cases. As indicated in section
3, the legislature wanted the process to be less adversarial and more
predictable. This proceeding was none of the above, and I believe that this
may be a loophole which is being used by attorneys to achieve a win by
increasing adversarial interactions and decreasing predictability in the
process. More clarity is needed regarding the award of tax exemptions to
ensure uniform rulings.

The Court erred when it failed to provide findings of fact in its oral
decision or in its written order that clarified the reason for granting Mr.
Silver A.R.S.’s tax exemptions for 2015, when Mr. Silver has already been

awarded all tax exemptions for C.M.S.. The oral ruling from the October



26, 2015 hearing does not include any legal conclusions or explanations
based on equity for the tax award. CP 34:21-CP35-5.

The Court erred in allowing a court filing in violation of RCW
42.20.040 or RCW 42.20.050 to remain on the record as a final order
when I brought this error to the attention of the Court in a written filing.
On November 18, 2015, Commissioner Colton caused to be filed in the
Court an Order for Support (CP 63) with a signature page for my own
proposed order, and not a signature page for Mr. Gobel’s order. CP 72; CP
83-91. On November 24, 2015, I notified the Court in my Motion for
Reconsideration that the Order for Support of November 18, 2015,
contained an erroneously attached signature page; that I had not signed
Mr. Gobel’s proposed orders; that it appeared that someone had attached
my signature page from my proposed orders to Mr. Gobel’s proposed
orders; and that it required correction or would result in a criminal act, per
RCW 42.20.040 and RCW 42.20.050. CP 73-74. No correction was made.

The Court erred in continuing to treat a court filing in violation of
RCW 42.20.040 or RCW 42.20.050 as a final order after the Court
acknowledged knowing that I had not, in fact, signed the final order and
was in disagreement with the content of that order during the February 3,
2016 hearing. I notified the Court that the 11/18/15 Order for Support

contained an erroneously attached signature page attached to Mr. Gobel’s
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proposed orders from my proposed orders, and that it required correction
or would result in a criminal act, per RCW 42.20.040 and RCW
42.20.050. CP 73-74. During the 2/3/16 hearing, the Court stated that I
had made “some pretty serious allegations of fraud and that a criminal act
[had] occurred”. RP44. I stated I hoped it was a mistake and had not
intended to accuse the Court of fraud. RP 44. I stated that I had provided
the proposed orders with changes I requested and signed my order, which
was a proposed alternative order and I stated that I had not signed Mr.
Gobel’s order at any time and had quite clearly made both him and Ms.
Peterson aware that I did not agree with it. RP 45. I explained that upon
receipt of the final order with my signature page attached, I felt I needed
to act quickly to have an error corrected, and that I did not specifically
accuse her of fraud. RP 45. Mr. Gobel affirmed that he did not attach the
signature page and did not know how that happened. RP 46. The Court
indicated she understood what had happened with the signature page. RP
47:10-11. This gives the appearance that the Court or the Court
Administrator improperly attached my signature page to Mr. Gobel’s
order. Next, the Court acknowledged that she was aware that I disagreed
with the final order and had not signed off on it, and instructed that the
order for this hearing was to indicate that my signature paée “should not

have been attached specifically to the order of child support.” RP 60:1-6.



The Court then indicated that I had made allegations that were without
merit, “specifically, the allegation that there is a criminal act that
occurred.” RP 60:11-14. My written document indicated that if it were not
corrected, it would be a criminal act; I did not say that a criminal act had
occurred, so this statement by the Court was incorrect. CP 73-74. The
Court stated that she thought I had stricken that in argument. RP 60:14-15.
[ did not strike that in argument, so this statement was also incorrect. The
order Mr. Gobel scribed for the hearing did not include language
triggering action by the Clerk to remove the improperly attached signature
page on the November 18, 2015 Final Order; I signed “without prejudice”
because | disagreed with the outcome and the order. CP 101. Yet, the
Court signed off on this order without adding any language regarding my
signature page. CP 101.

The Court erred in filing a document that causes me to be a party
to an agreed child support modification to which I did not agree. My
signature page, improperly attached to the order (CP 73-74.), makes me a
party to the agreement, yet [ clearly did not agree to it (RP 60:1-6.).

The Court erred by leaving the improperly attached signature page
attached to the final order. The order Mr. Gobel scribed for the hearing did
not include language triggering action by the Clerk to remove the

improperly attached signature page on the November 18, 2015 Final



Order; I signed “without prejudice” because I disagreed with the outcome
and the order. CP 101. Though on 2/3/16 the Court had ordered Mr. Gobel
to include language striking the signature page (RP 60:1-6), the Court
signed off on this order without language striking my signature page. CP
101. During Revision, the Court also acknowledged that I ““...advocate[d]
Judge Colton... acknowledged that she may have improperly attached
[my] signature to an order”. RP2 13:15-17. Yet the Court again took no
action to correct this error, and it remains on the record today.

The Court erred in continuing to defer authoring of court orders to
Mr. Gobel after I put the Court on notice of allegations of misconduct by
Mr. Gobel, and after the Court determined during the February 3, 2016
hearing that Mr. Gobel had drafted orders that did not comply with the
laws governing the requirements for Post Secondary Education Support
compliance by the dependent child, and when Mr. Gobel engaged in
hostile behavior. Mr. Gobel scribed the orders for all four of the hearings
held, and three of those orders have had clear problems such as attempt to
order discovery that the Court did not order (CP 39), improperly requiring
attendance records (RP 51:14-17), and failure to include language striking
the signature page (CP 101). Much of the record demonstrates Mr. Gobel

engaged in hostile behavior toward me, with instances too numerous to

cite.



The Court erred in failing to respond to my request for
reconsideration with written response. On January 22, 2016, Mr. Gobel
filed a Notice of Presentment for his Order Denying Motions to Strike and
for Reconsideration of Post-Secondary Ed Support, seeking to have the
Court deny of all of my pending motions and strike my pleadings; seeking
$500 attorney fees; and seeking pre-screening of all my future filings. CP
92-96. This was fifty-nine (59) days after I had requested reconsideration
without receiving a response from the Court. It is a violation of due
process rights for the Court to ignore my reconsideration request; not
responding interferes with my right to request revision which must be
done within ten days of a final order. In the least, the Court could have
replied in writing that it was denied, and I could have moved forward with
my revision in a reasonable time. The Spokane County F aﬁqily Law
Procedural Guidelines indicated that reconsideration requests will be
answered in writing, and there will not be any oral testimony unless the
Commissioner requests it.

The Court erred in holding an un-docketed Presentment Hearing,
motioned for by Mr. Gobel, seventy-one (71) days after [ requested a
reconsideration with written response, when it had failed to respond to my
request for reconsideration. On January 22, 2016, Mr. Gobel filed a Notice

of Presentment for February 3, 2016, for his Order Denying Motions to



Strike and for Reconsideration of Post-Secondary Ed Support, in which
Mr. Gobel sought to have the Court deny of all of my pending motions;
strike all of my pleadings; award $500 attorney fees; and require pre-
screening of all future pleadings I would file. CP 92-96. On February 3,
2016, there was a presentment hearing in front of Pro Tem Commissioner
Wendy Colton. RP 36-69. During the hearing, the Court stated, “This is
the time and place set to address a number of issues that have come up in
this Court file.” RP 38. Later, the Court expressed appreciation for both of
us coming to court and stated she believed these matters needed to be dealt
with in person rather than in writing. RP 59:15-17. Such a statement gives
the appearance that ex parte communication happened between the Court
aud Mr. Gobel. If the Court wanted the hearing, why did Mr. Gobel
request a Presentment hearing instead of the Court requesting a hearing, or
else notify me of ex parte communication requesting that Mr. Gobel set a
presentment hearing? This hearing was not on the court docket. A-6. |
believe it is improper to not respond to my reconsideration, and then hold
an un-docketed hearing for the issues Mr. Gobel presente(i when I had
asked for a reconsideration prior to this. This situation gives the
appearance that the Court and Mr. Gobel planned this and attempted to
interfere with my right to due process, and does not reflect that the Court,

of its own decision, required oral testimony. I was forced into a hearing I
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did not want to attend, where Mr. Gobel made oral testimony not officially
requested by the Court, and then had attorney fees impropérly imposed on
me. Accordingly, this hearing was procedurally incorrect, per the Family
Law Procedures, and is the equivalent of false arrest. After considerable
research regarding the propriety of undocketed hearings, I was only able to
find one useful reference. In Ellis v. United States, the note at the top of
the opinion states, “...which undocketed order does not constitute an order
or judgment of this Court and shall have no effect... on any subsequent
proceedings.” A-2.

The Court erred in failing to ensure that the written order for the
February 3, 2016 hearing included instructions requiring clerk’s action to
implement the Court’s oral order that the improperly attached signature
page on the Final Order of Child Support be stricken. The order Mr. Gobel
scribed for the hearing did not include language triggering action by the
Clerk to remove the improperly attached signature page on the November
18, 2015 Final Order; Commissioner Colton signed off on the order. CP
101. Both were clearly aware that it was an improperly attached page that
the Court ordered stricken. RP 60:1-6. Clearly both were disinterested in

correcting the error on the records, since neither took the necessary action

to correct it.
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The Court erred During the February 3, 2016 in upholding the
initial decision regarding the tax dependency exemption without providing
any explanation of whether the decision was based on law or equity, and
without Mr. Gobel presenting an argument based on law or equity for Mr.
Silver being granted the tax award and erred in finding that the discussion
of children’s tax exemptions was presented in a manner that properly
opened the matter for discussion and decision in the Court, when Mr.
Gobel made an oral motion for tax dependency exemption at the end of
the October 26, 2015 hearing, and did not ever make a proper written
motion for such tax awards. On October 30, 2013, I filed a Notice and
Objection stating that during the 10/26/15 hearing I was not given an
“opportunity to address the awarding of the 2015 tax credit for” A.R.S. to
Mr. Silver; stated that I had been granted the tax credits for A.R.S. 2015
and forward; stated that changing the tax awards so late in the year created
a financial burden for me; and advised the Court that such a ruling meant
Mr. Silver would “have 7 of 8 opportunities to claim the kids on his taxes”
based on this decision. CP 55-56. During the 2/3/16 hearing, I advised the
court of relevant facts: Mr. Silver and I have 2 children in common, and
both have always lived with me (RP 48); the Court affirmed that I pay
over half of A.R.S.” support even if the PSES support payment came to me

(which it did not) (RP 49). The Court noted my original petition did not
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request adjustment of tax awards. RP 51:19-22. Mr. Gobel then falsely
stated that we had argued the taxes and therefore it was tried by consent.
RP 52:2-4. The record very clearly shows that it was not argued. RP
34:21-35:5. Mr. Gobel then stated that [ want some things from the July
2014 order changed and other things left the same, which is inconsistent
(RP 52:8-10) but the Court had the option to change what it wanted
because “[t]he modification was clearly before the Court” (RP 52:20-21). I
notified the Court that Mr. Gobel had never motioned properly for the tax
award, which “was sprung at the end of the hearing”, and I had not agreed
to nor was prepared to discuss it. RP 56:17-22. Neither the Court nor Mr.
Gobel was able to identify a motion for tax awards. RP 57:11-58:6. In
response, the Court stated, “I know that you argued [the taxes] and I recall
the reason why 1 did what [ did....” RP 57:23-24. Again, we never argued
the taxes; Mr. Gobel asked for it and the Court granted it with no further
discussion. Furthermore, there is no explanation in this hearing of why the
Court “did what it did”. RP 57-58. Next, the Court stated that the October
30, 2015, Notice and Objection I filed was not brought to her “attention
until later on.” RP 59:3-4. This is clearly problematic, because at the end
of the 10/26/15 hearing, the Court instructed me to note my objections.
35:14-19. The Court stated that “the tax exemption was argued on October

26, 2016 (sic).” RP 61:16-17. Again, this is not true, as noted above. Later
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the Court stated, “I will indicate that the order from Commissioner
Anderson should remain the same in that effect.” RP 62:4-5. This appears
to be the only logical statement the Court or Mr. Gobel made about the
matter of taxes. Then, the Court determined, after I could not provide
information about A.R.S.’s wages earned for 2015, that A.R.S. would be
filing her own taxes for 2015, clearly an assumption because she had no
information needed to determine that A.R.S. earned enough to file. RP
62:17-21. The Court next stated that the order required A.R.S. to notify the
parents in writing before January 1 if she intended to file her own taxes,
and determined that had not happened. RP 63:1-6. The Court then stated,
“Based on that, I'm going to leave the language the same because I do
think that it would be beneficial for [A.R.S.] if she can claim herself in the
2016 year.” RP 63:21-24. This was unclear to me and led me to believe
she meant she would leave Anderson’s language the same, since she had
just prior said that Anderson’s order would stand. This is problematic in
that the deadline for A.R.S. to notify parents had passed, yet without a
final order, no one knew what actions should be taken. This essentially
interfered with A.R.S.’s rights by imposing a deadline that had already
passed, but was not a final order at the time it passed. During this
Presentment hearing, Mr. Gobel was not asked for, and did not offer, any

argument about why Mr. Silver should get the 2015 tax award for A.R.S.
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RP 57-58. How can I make an argument in an appeal when no actual
reason was given for the way the tax award was granted and there were no
arguments for it? I believe it was purposeful to not provide a reason, in
order to minimize any future litigation about this matter. And how is it
proper to redistribute property which was already distributed in a prior
hearing, without an explanation for the reason? Tax awards should not be
handed out as a boon to represented parties, particularly in a case where
the child in question will not benefit in any way from giving that parent
the tax award. Mr. Silver and A.R.S. do not ever see each other, and she
gains nothing from him claiming her on his taxes, yet she lives with me,
and as a result, experiences the same financial hardship as I do by me
i-sing the tax exemption. Furthermore, the Commissioner did not need to
create a protection for A.R.S. to be able to claim herself on her taxes; per
the IRS tax code, if A.R.S. does not qualify as my dependent, I simply
cannot claim her and she has full right to claim herself. Furthermore, it is
offensive that the Court would assume it needs to ensure that I do not
interfere with A.R.S.’s rights to her own taxes; there is no evidence
anywhere to indicate that I have not done everything in my power to
provide properly for my children. If the Court believed this, the Court was
seriously swayed by Mr. Gobel’s false statements, to which the Court

allowed me neither to object (RP 15-23:25) nor to address (RP 25:17-22).



Finally, I believe it is improper that the Court made a decision based on
her assumption about missing evidence (A.R.S.’s earnings for 2015),
when neither the Court nor Mr. Gobel requested that information prior to
the hearing.

The Court erred in holding me to higher standards than those to
which it held Mr. Gobel by refusing to allow me to orally motion
regarding misconduct by Mr. Gobel yet allowing Mr. Gobel to orally
motion for tax awards during the same hearing. During the hearing, the
Court would not permit me to present a motion for order of sanctions for
abuse of process, stating that it wasn’t motioned ahead of the hearing, and
said that I would have to serve him 12 days ahead of time if I want to
make a motion, and that the matter should not be considergd that day
because it wasn’t timely. RP 4. If it were true that things must be filed 12
days before the hearing, then Mr. Gobel should have served and filed the
financials and declaration on October 14, 20135, instead of on October 16,
2015. At the very end of the 10/26/15 hearing, Mr. Gobel orally motioned
for the Court to award one of the two years of tax dependency credits for
A.R.S. to Mr. Silver. CP 34:21-35:2. The Court agreed. CP 35:3-5. The
Court was in error by permitting a last-minute oral motion by Mr. Gobel

yet refusing to broadly construe and consider my motion for sanctions.



The Court erred in allowing Mr. Gobel to violate RCW
26.09.175(4) which requires he provide his client’s financials within 20
days of receipt of the summons, by failing to take any corrective action
against Mr. Gobel for failing to provide financial information to me and
the Court until 121 days after they were due, interfering with my ability to
engage in meaningful discovery requests, though I had brought this to the
Court’s attention multiple times. On September 9, 2015, I put Mr. Gobel
on notice that 84 days after receipt of the summons, he still had not
provided Mr. Silver’s financial information, and that on July 21, 2015, I
had advised “that until the matter was resolved, it should be treated as if it
would move forward and be hard (sic) in court. That was 50 days ago.”
CP 37. On September 10, 2015, prior to the ex parte hearing, I served and
filed a response to Mr. Gobel’s Objection, putting the Court on notice
about the lack of response and financials. CP 34. On September 18, 2015,
[ put the Court and Mr. Gobel on notice that Mr. Silver’s financials were
overdue by 73 days, and that I no longer would have opportunity to
request discovery unless the scheduled hearing were to be .further delayed.
CP 40-41. On October 19, 2015, (erroneously dated 10/16/15 by Spokane
County Clerk), I filed a response to a declaration from Mr. Silver, noting
that Mr. Gobel had served my with “all of Mr. Silver’s financial

declarations on October 16, 2015 which was “over 4 months after my
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initial filing, 10 days prior to the scheduled final hearing, and my
birthday....” CP 52. During the 10/26/15 hearing, I put the Court on notice
of Mr. Gobel serving me with financials when they were 101 days
overdue, in the afternoon at my place of work on my birthday. RP 7:11-22.
During the Presentment hearing, I also raised the issue of untimely
financials served on my birthday. RP 58:10-14. During revision I also
raised the issue of Mr. Gobel failing to provide financials in a timely
manner (RP2 15:12-16), to which Mr. Gobel objected on the grounds that
it was outside of the scope of this hearing (RP2 15:17-19), which the

Court sustained (RP2 15:20) and instructed me that I could only revisit
what [ argued during the 2/3/16 hearing (RP2 15:22-25). I'had brought this
issue up in every court hearing, beginning on October 26, 2015, and the
Court never took any corrective action.

The Court erred in failing to consider and take action on my
Motion for Change of Judge which identified reasons that I believed the
Commissioner in question had a bias against me. On January 29, 2016, I
filed a Motion for Change of Judge, citing failure of the Court to consider
concerns about misconduct; citing the Court’s permissive attitude toward
Mr. Gobel’s failure to follow court rules; citing failure to include me in the
decision about the award of tax exemptions; citing improper attachment of

my signature page on the final order; and citing that I believed that my



request “for a correction of an error on the record that creates fraud will
have created a level of discomfort that would result in an unfair hearing.”
CP 97-98. The Court said she had read the entire Court file (RP 44:8-9)
and so the request that she recuse herself had been seen, yet she did not
acknowledge it or take any action. I believe the outcome of the 2/3/16
Presentment hearing demonstrate that the Court, in fact, w.as biased
against me, as evidenced by the numerous issues in that hearing.

The Court erred during Revision in denying it was hearing any
issues accept for the granting of attorney fees when said Motion for
Revision identified both granting of attorney fees and improper awarding
of tax dependency exemption as the subjects for revision, along with other
details of misconduct. On February 12, 2016, I filed a motion for revision
requesting: revision of the award of $500 attorney fees; acknowledgement
that neither the law nor equity permitted imposition of attorney fees on my
based on the circumstances of the case; and revision of the award of tax
dependency exemption for A.R.S. for 2015 to Mr. Silver. CP 102-105.
This was done according to RCW 2.24.050, and LAR 0.7, which indicate
that [ have the right to request revision of the order within 10 days of
entry. In my request, [ also identified issues during the process such as the
9/10/15 attempt by Mr. Gobel to have the Court order a reply to discovery;

Mr. Gobel’s failure to provide financials until they were 101 days
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overdue; Mr. Gobel engaging in harassing behavior by serving my with
Mr. Silver’s financials at my place of work on my birthday; Mr. Gobel
obtaining outcomes by orally motioning during a hearing without proper
formal motion; the Court refusing the receive my motion regarding
misconduct because it wasn’t properly filed 12 days prior to the hearing;
failure of the Court to acknowledge my statements about Mr. Gobel’s
misconduct; and failure of the Court to correct the improperly attached
signature page on the November 18, 2015, order. CP 105. I also asked the
Court to estoppel Mr. Gobel from changing positions on his arguments
because it created a moving target. CP106. Yet, during thé Revision
hearing, the Court indicated that the award of $500 attorney fees was the
only issue before it. RP2 11:25-12:2. Mr. Gobel and the Court discussed
what was actually before the Court in the 2/3/16 hearing, and determined
that the Court had “read [the] entire court file”, and that therefore
everything had been before the Court that day. RP2 32:23 — 34:13. Though
[ have repeatedly brought up the same uncorrected issues, and though the
Court determined during revision that all of the file was in front of the
Court for the 2/3/16 hearing, the Court still did not hear the many issues I
had brought up, and decided that it would “affirm the commissioner and
her rationale for the parts of the motion for reconsideration that she

denied, and that portion that she granted.” RP2 34:21-24. [ was essentially
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denied the right to due process by the Court repeatedly ignoring my
complaints of misconduct and bad behavior, by the Court failing to
respond timely to my reconsideration, and the Court failing to allow issues
that really were within its jurisdiction.

The Court erred during Revision by offering Mr. Gobel an
opportunity to conduct additional research outside of the hearing and later
present additional information to supplement his position regarding the
award of attorney fees. The Court asked Mr. Gobel if he had case law that
supported his position about the attorney fees (RP2 25:19-21), and offered
Mr. Gobel the opportunity to do research outside the courtroom and
provide it to the Court (RP2 26:21-22). I was not offered the opportunity
to do any additional research during that hearing, and I believe this shows
that the Court favored Mr. Gobel and gave him an unfair advantage.

The Court erred by not honoring the American Rulé, which is
specifically in place to prevent the Court or legal counsel from having a
chilling effect on pro se litigants that causes them to be unwilling to
protect their rights in the court system. The Court indicated that my
reconsideration was not frivolous (RP 60:1-11) but later ordered that I pay
Mr. Gobel $500 in attorney fees because I'm “held to the same standard as
the attorneys™ and Mr. Silver had to reply to additional motions. RP 64:18-

65:1. The Court never specifically identified any motions I filed which did



not raise legitimate issues. I presented case law and cited the American
Rule, asking the Court not to order me to pay because I had not made
frivolous filings. RP 66:10-67:8. Mr. Gobel responded by arguing that the
attorney fees were equitable. RP 67:11-15. The Court upheld the decision
to award attorney fees, stating it was “based on... balancing the equities
and a lack of foundation for some of the motions that Mr. Silver did have
to respond to.” RP 68:11-14. During Revision, when discussing whether
there was justification via case law for imposing attorney fees on me (RP2
25:19-26:20), the Court stated that it did not “want to exceed [the Court’s]
authority under the statute.” RP2 26:24-27:1. This would indicate that the
Court exceeded its authority during the 2/3/16 hearing. The Court also
confirmed that it did not see intransigence, and that intransigence wasn’t
before the prior Court. RP2 27:15-17. The Court revised the order for
“attorney fees on the basis absence of ability to pay.” RP2 35:22-23.
Failing to honor the American Rule and its intent to enable pro se litigants
to stand up for their rights in court without fear of being made to pay
attorney fees creates a chilling effect on me and results in fear that the
Court would continue to attempt to punish me in future actions with Mr.
Gobel, who demonstrates in the record ongoing attempts to force me back

into court. CP 123-124.



The Court erred by permitting ongoing irregularities in the
proceedings which, collectively, resulted in a violation of my right to due
process, as follows:

The Court erred in not liberally construing my allegations of an
abuse of process and by disallowing me to fully present information about
misconduct by Mr. Gobel during the October 26, 2015 hearing. RP 4.

Though I orally noted some of the issues, the Court still ignored the

matter.

The Court erred via its Family Law Administrator in advising me
that I did not have a right to a response to my request for reconsideration,
after I notified the Family Law Administrator that lack of a response to the
reconsideration would interfere with my right to request a .Revision. CP
97-98. This is a violation of due process rights.

The Court erred via its Family Law Administrator in advising me
that I would not be given any information about ex parte communication
tetween the Commissioner and the Mr. Gobel and, was required to file a
public disclosure request to obtain such communication. CP 97-99.
According to RCW 34.05.455(5), parties should be able to receive a
memorandum stating the substance of all oral communications and copies

of all written communications.



The Court erred by failing to take any corrective action for
ongoing misconduct. During the September 10, 2015, hearing in front of
Commissioner Koyama, Mr. Gobel attempted to have the court order me
to comply with discovery he had given my right before the hearing, and
threatened revision when the Court denied his motion and removed the
language about discovery from his handwritten order. CP 110, CP 119, CP
39. During all of the hearings, I notified the Court that Mr. Gobel had not
provided Mr. Silver’s financials until they were 101 days overdue, and
served them on me at work on my birthday, and no action was ever taken,
not even a verbal correction. Instead, the Court indicated everything was
timely filed (RP 30:1-6) and there was no intransigence (RP2 27:15-17).
[’'m not sure how the Court could ever determine that things were timely
filed and there was no intransigence with this set of circumstances.

The Court erred by failing to take any corrective action for Mr.
Gobel requesting I pay him $500 in each filing he made after the October
26, 2015 hearing, though each of my subsequent filings were an attempt to
protect my rights. On November 2, 2015, Mr. Gobel filed a motion
requesting the October 30, 2015, Notice and Objection be stricken and that
he be awarded $500 in sanctions, calling it a “frivolous and baseless
pleading.” CP 57-58. On January 22, 2016, Mr. Gobel filed a Notice of

Presentment for February 3, 2016, for his Order Denying Motions to



Strike and for Reconsideration of Post-Secondary Ed Support, in which
Mr. Gobel sought to have the Court order denial of all of My pending
motions; striking of My pleadings; award of $500 attorney fees; and
require pre-screening of all future pleadings I would file. CP 92-96. This
appears to be bullying and harassing behavior that Mr. Gobel uses in an
attempt to stop me from protecting my rights.

On October 15, 2015, Mr. Gobel made a request for full access to
A.R.S.’s post-secondary education records and accounts, requesting her
user name and password for her college online accounts be delivered
immediately. CP 50. During the 10/26/15 hearing, it was discussed and
determined that A.R.S. was not required to give Mr. Silver such access
because EWU did not have that option available for third parties. RP
28:20-29:11; 32:16-29. Yet Mr. Gobel continued to demand access to
A.R.S.’s online account, when on March 14, 2016, his office mailed a
“Demand for Disclosure of All Eastern Washington University Records™
to me and A.R.S., demanding A.R.S. provide “all” records immediately,
once again requesting account user name and password, and threatening
immediate stoppage of support payments if she failed to comply. CP 123-
137. The birthday of Mr. Silver’s and my minor son, C.M.S., is March 16.
Once again, Mr. Gobel targets family birthdays for serving papers, which

gives the very obvious impression of harassment. I responded to Mr.
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Gobel’s demand for disclosure, advised that A.R.S. had provided all
required information; that his request for “all... information™ was so broad
that I could not determine what he was requesting; suggested that Mr.
Silver really request it of the university “because that will include boxes
and boxes of paperwork for every piece of information available at the
college™; cited RCW 26.09.225 (3), which states the records “are limited
to enrollment and academic records necessary to determine, establish, or
continue support...” ; and stated that A.R.S. had provided her grades and
registration information each quarter as ordered. CP 139-139. I further
stated that Mr. Gobel was revisiting his request for access A.R.S.’s online
account which had been dealt with on 10/26/15, when the Court did not
grant his request for electronic access. CP 139. I also stated I had provided
documentation establishing that EWU did not permit third party access in
October, again attached to this letter. CP 139, CP 141. I informed Mr.
Gobel that EWU had replied this time with a written statement citing the
Family Educational Rights and Privacy Act, and indicating the school
would not permit this access because it requires student consent each time
a third party accesses information. CP 139, CP 142. [ stated that it
appeared Mr. Gobel was demanding unnecessary information; demanding
information in an unpermitted form; and demanding A.R.S.’s user name

and password that had already been dealt with and resolved during the
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10/26/15 hearing. CP 139-140. I ended by stating it appeared that Mr.
Gobel was threatening to take me to court, yet had failed to do so, and was
making fraudulent filings in the Court “and using this as a mechanism to
harass me”. CP 140. [ pointed out that as I had told him before, he should
simply request needed information, and advised that I had complied with
discovery requests throughout the PSES action. CP 140. I stated, “THIS
HARASSMENT MUST NOW STOP.” CP 140. Mr. Gobel did not
respond, and I conclude the goal of this continued attempt to gain user
name and password, and serving us with court documents on or
immediately prior to family birthdays is simply an intent to harass, and to
create a false record showing nonexistent failure to comply with the court
order.

During the 10/26/15 hearing, I asserted that Mr. Silver’s
declaration served on 10/16/15 was “intended to sling mud”, contained
untrue information, and misrepresented some information, and I asked the
Court to strike the declaration; I also asserted that this service of such
papers on my birthday was abusive. RP 7:19- 8:19. I asked the Court if it
believed the contents of the declaration would be considered, and stated
that if so, I would like to rebut them; the Court indicated she was “really
interested in the numbers” and did not allow me to rebut. RP 8:16-21. Mr.

Gobel told the Court that he was trying to set the stage, and told the Court
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that Mr. Silver loved “his daughter with all of his heart and [wanted] to be
a part of her success and that [did] not mean writing a check to” me. RP
11:9-14. The Court later stated that she believed Mr. Silver did “care very
much for” his daughter. RP 30:21-23. So, the Court did not permit me to
rebut, and did not strike the declaration, and then took these statements as
true. Mr. Gobel also stated that Mr. Silver had been involved with
A.R.S.’s “education all along when she would permit it.” RP 15:17-19. 1
attempted to object to this statement, and Mr. Gobel, though phrased in the
third person, told me not to interrupt his opportunity to create the record.
RP 15-23:20. The Court did not interfere with Mr. Gobel’s chastisement
of me for attempting to object to perjury. RP 15:21-25. This was the first
and last attempt I made to object to Mr. Gobel’s statements, though his
argument lasted much of the hearing, from RP 10: 20, to RP 21:18. This
was an untrue statement about Mr. Silver’s involvement, and the Court did
not get my position, yet seems to have factored this into her decision.
Furthermore, the Court’s unwillingness to interfere in Mr. Gobel shutting
me down created a chilling effect. Mr. Gobel essentially took control of
the courtroom, and the Court permitted this.

During the 2/3/15 hearing, Mr. Gobel referenced settlement
discussions, and stated that “the last settlement offer was rejected

September 2, 20135, and for anonymity of the record, I'm just pointing out
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that the 101 days that she seems very besmirched by passing, has not been
idle” and further stated that Mr. Silver was “forced to ask very extensive
interrogatory questions™ and said the answers did not arrive until October
9,2015. RP 16:1-7. The Court permits Mr. Gobel to make veiled
references to settlement discussions, which were not presented accurately
and swayed the Court.

During the 10/26/15 hearing Mr. Gobel made statements that
appear to imply that I poisoned A.R.S. against Mr. Silver. RP 17:1-5. The
Court also stated, “It sounds like [A.R.S.’s] relationship with her father
has suffered because of this...” but she believed that he really “cared for”
A.R.S. RP 30:20-23. However, earlier in the hearing Mr. Gobel had stated
that Mr. Silver did not want to pay support. RP 20:23-24. Attached as an
exhibit in the Appendix is A.R.S.’s statement about Mr. Gobel serving her
directly with a packet of paperwork when she was only 17, which
contained a declaration from Mr. Silver with misrepresented statements
about her that cast her in a negative light. A-7. Mr. Gobel himself, by
delivering court papers to A.R.S. when she was underage, created the
initial major schism in the relationship, yet he attempts to .portray that [
caused this, and the Court appears to believe him.

During the 10/26/15 hearing, Mr. Gobel further states that A.R.S.

spent over $6,000 during the summer leaving her accounts empty, and that
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I provided truncated bank statements to hide this. RP 17:23-18:4. Mr.
Gobel accused me of partial disclosure. RP 18:14-16. These statements
were blatant mistruths, and slanderous, and I informed the Court that
disagreed with much of what Mr. Gobel said and was willing to rebut it,
but the Court redirected me to focus on the numbers. RP 25:17-22. Later
in the hearing the Court determined that [ made full disclosure, which
refutes Mr. Gobel’s assertion that I made partial disclosure. RP 30:5-6.

During the 10/26/15 hearing, Mr. Gobel stated that he received my
response to his discovery “at the late hour on October 9”; due to the
extensive nature of his request, it took me until the last day it was due in
order to complete a request that wasn’t asked of me until 85 days after
commencement, yet he attempts to present the facts in a way that creates
the appearance that I did something wrong, which I did not. RP 20:7-8.

During the 10/26/15 hearing, Mr. Gobel told the Court that because
[ am a Civil Rights Investigator for the State, I have “no problem making
arguments and filing documents.” RP 20:18-22. Mr. Gobel has no direct
knowledge of what I do in my job; I do not ever draft court filings or
speak in court for my work, and to attempt to lie to the Court to bias the
Court is improper.

During the 10/26/15 hearing, Mr. Gobel stated that my husband,

Mr. O’Day, is “voluntarily under-employed” and stated there was no
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reason he could not work full-time. RP 21:9-13. The Court determined
that there was no intransigence and that “people filed their documents
timely...” RP 30:1-6. During the 2/3/16 hearing, I noted that Mr. Gobel
had accused my husband, Mr. O’Day, of being “voluntarily under-
employed”, (RP 48:13-18) but Mr. Silver has direct knowledge from me
telling him that my husband has disabilities. The Court replied by
instructing me to focus on the orders and took no corrective action. RP
48:22-23. This is problematic because I have pointed out to the Court that
Mr. Gobel is creating a false record, and the Court has ignored me.

During the 10/26/15 hearing, the Court indicated that, per the
statute, A.R.S. was to provide grades and attendance records. RP 32:4-13.
During the 2/3/16 hearing, the Court chastised Mr. Gobel for including
language in the order requiring attendance records, which are not required
by RCW 26.19.090. RP 51:14-17. Then, Mr. Gobel responded to the
matter of attendance records by stating, “you live the consequences —
unlike Ms. O’Day’s apparently coaching and prompting and otherwise
following up on [A.R.S.’s] issues at home.” RP 53:10-13. In this situation,
the Court gave Mr. Gobel improper instructions, he followed them and
failed to check the law, the Court scolds Mr. Gobel for the Court’s error,
and then Mr. Gobel responds with a disparaging comment about me

coaching A.R.S. in her weak areas. This is also very offensive and leaves
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me wondering why the Court permitted this ongoing unprofessional

behavior.

During the 10/26/15 hearing, the Court indicated that if A.R.S. did
not get “passing grades”, Mr. Silver could immediately stop making
support payments. RP 32:13-15. RCW 26.19.090(3) requires the child be
“in good academic standing as defined by the institution™ or the support
would be suspended during the times the child isn’t in compliance with
these requirements. This is different than the oral ruling that Mr. Silver
could simply stop paying, and did not confirm that he would need to
resume paying if A.R.S. were to resume compliance. This created a
situation in which any failure to comply for any reason would result in me
or A.R.S. having to take Mr. Silver back to court to compel him to resume
payment.

During the 10/26/15 hearing, the Court stated that I did not dispute
the worksheets provided by Mr. Silver. RP 33:9-10. Earlier in the hearing,
I had stated that I didn’t agree with the numbers Mr. Gobel had provided,
but that I would acquiesce to using them on the worksheet. RP 26:12-16.
The Court ignored my statement of disagreement and mischaracterized my
position on the worksheets, which is not proper.

During the 10/26/15 hearing, Mr. Gobel had stated that Mr. Silver

did not want to pay support. RP 20:23-24. During the 2/3/16 hearing, I
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advised the Court that during the 2014 child support modification, Mr.
Silver wanted to stop paying child support because A.R.S. had turned 18,
though she was still in high school. RP 48:4-8. Mr. Gobel stated that Mr.
Silver was happy to pay his obligation, and that, “[he knew] that [1] went
on record saying [his] client’s tried to avoid his obligation — no. [Mr.
Silver] wants to pay his fair share, not what the Mother wants.” RP 53:19-
23. It seems that Mr. Gobel presents his clients position on whether or not
he should support A.R.S. in a continually changing fashion.

[ obtained transcripts of the hearings on September 10, 2015;
October 26, 2015; and February 3, 2016, which I provided to the Court for
the revision hearing. I did not understand that the transcripts were also to
be served on the Clerk, and the Judge’s Judicial Assistant indicated prior
to the revision hearing that the transcripts would be filed, yet only filed the
transcript for the hearing on September 10, 2015, in front of
Commissioner Koyama. CP 109-121. If the Judicial Assistant made sure
t file the 9/10/5 hearing transcript, why would she not file the others?

During Revision, Mr. Gobel stated to the Court that I was not
following the rules governing reconsideration, but was actually asking the
Court to re-hear the 10/26/15 and 7/31/14 hearings. RP2 17:23-18:5. In
reality, | had continually brought up the same issues in each of the

hearings (10/26/15 and 2/3/16) but they were ignored, and so these
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complaints were ongoing. I was not asking for any re-hearing of the
7/31/14 hearing, about which I did not complain.

During Revision, Mr. Gobel stated that the only item granted from
my reconsideration request was an increase in number of days for A.R.S.
to provide grades. RP2 20:4-7. He misstated that the change was from 10
to 14 days, since it was actually from 7 to 14 days. CP 74-75. Also, it was
untrue that [ was only granted that one item, because the Court also
granted correction from attendance records to registration. By portraying
the outcome improperly, Mr. Gobel presented information that would
sway the Court into believing that the attorney fees were justified because
[ only prevailed on one request and therefore would not be the prevailing
party in the issue. However, the fact that the Court discussed the taxes and
established that they were worthy of reconsideration, and began her
decision by stated that Anderson’s order should stand, it is clear that the
request had merit and I did partially prevail.

In my Motion for Change of Judge, I indicated that Ms. Peterson
had told me very specifically that I did not have the right to a response on
my reconsideration request. CP 97-98. I BELIEVE THIS
CIRCUMSTANCE RAISES MY COMPLAINT TO A HI.GHER
STANDARD OF REVIEW - STRICT SCRUTINY - BECAUSE

CLEARLY THE STANDARD THE FAMILY LAW COURT USED
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WAS TO NOT RESPOND, SINCE I DID NOT RECEIVE A RESPONSE
TO MY RECONSIDERATION. It is beyond improper for the Family Law
Court Administrator to tell me that I do not have a right to a response on a

reconsideration.

I have a right to procedural due process, as noted in the Fourteenth
Amendment of the Constitution of the United States of America. Case
Marchant v. Pennsylvania R.R. indicates that people should not be
deprived of our property because of a violation of due process rights,

which is what has happened in this case.

E Conclusion

As a result of the this matter unfolded, I have been subjected to
improper proceedings and ongoing violations of my right to due process,
resulting specifically in a loss of property in the form of tax dependency
exemption award, which equates to approximately $3,000, resulting in my
financial obligation for PSES being twice would it should be, and Mr.
Silver’s obligation being offset by about half. I have experienced ongoing
grief and stress, having been forced to go to multiple court hearings
against my wishes, and having been forced to file numerous court
documents in an attempt to protect my rights. However, I have continued

cn because I believe in the public interest that this case represents.
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Without a clear and specific guide to how tax dependency exemption
awards should be distributed in child support cases, litigants are without a
resource to help them understand whether the way taxes were awarded
was proper or not. It would be necessary to create a guide or ruling that is
equitable, consistent, and predictable.

I seek the following relief:

Reversal of the award of A.R.S.’s 2015 tax award, so that it is granted to
me;

Alternatively, if the Court prefers, granting the right to me to claim tax
awards for both A.R.S. and C.M.S. for 2016 and all future years until they
no longer qualify as dependents.

Issuance of statewide guidance or a ruling regarding how tax dependency
exemption awards should be distributed in family law cases.

Sanctions against Mr. Gobel as the Court sees fit. Because [ am not an
attorney, I do not know what would be appropriate, and ask the Court to
decide that. I would like this because it may be the only thing that deters
future misconduct. I may decide to seek Post Secondary Education
Support for my son, C.M.S., and if Mr. Gobel is not deterred from such
conduct in the future, I would not be willing to go through such an

experience again.

October 10, 2016

Respectfully submittéd

—lpidi A @K’%/

Heidi Rachael O’ Day
Pro Se aud
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The Requirements of Due Process

PROCEDURAL DUE PROCESS: CIVIL

Generally

Due process requires that the procedures by which laws are applied must be evenhanded, so that
individuals are not subjected to the arbitrary exercise of government power.

683 Thus, where a litigant had the benefit of a full and fair trial in the state courts, and his rights
are measured, not by laws made to affect him individually, but by general provisions of law
applicable to all those in like condition, he is not deprived of property without due process of
law, even if he can be regarded as deprived of his property by an adverse result. Marchant v.
Pennsylvania R.R., 153 U.S. 380, 386 (1894).

http://law.justia.com/constitution/us/amendment-14/36-procedural-due-process-civil.html
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56 of 518 DOCUMENTS

RENE ELLIS, Plaintiff-appellant, -v.- UNITED STATES OF AMERICA, Defend-
ant-appellee.

No. 04-3016-cv
UNITED STATES COURT OF APPEALS FOR THE SECOND CIRCUIT

134 Fed. Appx. 483; 2005 U.S. App. LEXIS 11934

) June 20, 2005 °, Decided TR
2 o .
//' * A summary order in this case was issued pursuant to Second Circuit Local Rule § 0.23 on April 1,
p 2005 and was posted on the website of the Second Circuit on the same day. but as a result of clerical
/ error was not docketed or served on the parties pursuant to Fed. R. App. P. 45(b)(1) and (c). Nor was
i Jjudgment entered pursuant to Fed. R. App. P. 36. This summary order vacates and supercedes the
( undocketed order of April 1. 2005. which undocketed order does not constitute an order or judgment
of this Court and shall have no effect under 28 U.S.C. §§ 1254 and 2101 or Fed. R. App. P. 40 on any

\ subsequent proceedings. e

NOTICE: [**1] RULES OF THE SECOND CIRCUIT COURT OF APPEALS MAY LIMIT CITATION TO UN-
PUBLISHED OPINIONS. PLEASE REFER TO THE RULES OF THE UNITED STATES COURT OF APPEALS

FOR THIS CIRCUIT.

%

PRIOR HISTORY: Ellis v. United States, 127 Fed. Appx. 530, 2005 U.S. App. LEXIS 5287 (2d Cir. N.Y., 2005)

COUNSEL: FOR APPELLANT: ALEXANDER J. WULWICK, of counsel to Gross Schwartz Goldstone & Campisi,
LLP, New York, NY.

FOR APPELLEE: BENJAMIN H. TORRANCE. Assistant United States Attorney (David N. Kelley, United States At-
torney for the Southern District of New York. Sarah S. Normand, Assistant United States Attorney, of counsel), New

York, NY.
JUDGES: PRESENT: HON. SONIA SOTOMAYOR, HON. REENA RAGGI, HON. PETER W. HALL, Circuit Judg-

eS;

OPINION

|*483] UPON DUE CONSIDERATION of this appeal it is hereby ORDERED, ADJUDGED, AND DECREED that
the judgment of the United States District Court for the Southern District of New York (Cote, J.), be and it hereby is

AFFIRMED.

Plaintiff Ellis appeals from the judgment of the district court dismissing his claim of negligence, brought under the Fed-
eral Tort Claims Act, 28 U.S.C. §§ 1346(b), 2671-2680, for lack of subject matter jurisdiction. We assume the parties'
familiarity with the underlying facts. procedural history, and specification of appellate issues. For substantially [**2]
the reasens stated by the district court, Ellis' claim of negligence on the part of Officer Rollock is barred by the discre-
tionary function exception to the FTCA, 28 U.S.C. § 2680(a). The evidence of record clearly establishes that Ofticer
Rollock was entrusted with discretion in the enforcement of the policy barring inmates from entering housing units in
which they did not reside. Like the district court, we find no conflict on this score between his deposition testimony and
his later declaration; moreover, even supposing arguendo that his deposition testimony can be understood to indicate
that he believed he was expected to check the residence of every prisoner seeking to enter a residence unit in every in-
stance, that subjective understanding is irrelevant because uncontradicted evidence shows that no such requirement was
in place. Ellis does not challenge the district court's correct determination that enforcement of the controlled movement
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134 Fed. Appx. 483, *; 2005 U.S. App. LEXIS 11934, **

policy falls within the scope of the discretionary function exception. See, e.g., Calderon v. United States, 123 F.3d 947,
931 (7th Cir. 1997). The judgment of the district court is therefore AFFIRMED. [**3]
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Family Law / Parentage Department, Spokane County Superior Court

PROCEDURAL GUIDELINES

1. Family Law Docket Calls

a.

Begins promptly at 8:30 a.m. on Tuesday, Thursday and Friday. Any case not
reported as ready for hearing at docket call will be stricken, unless prior
arrangements have been made with the Family Law Coordinator.

All assigned cases must be set on the correct docket day for the assigned
Commissioner. Ifthe case is unassigned, it shall be set on a Tuesday,
Thursday or Friday.

Documents submitted to the Court must be typed or printed legibly.

Docket call may only be answered by attorneys, Rule 9 legal interns or pro se
parties. In the event that counsel has a conflicting court appearance at the
time of docket call, Rule 9 legal interns or registered paralegals may answer
docket call. Any individual answering docket call must be able to answer the
Court’s questions regarding assignment of the case. If counsel does not
appear, counsel must be immediately available by phone or in person if
needed.

All cases are presumed to be in compliance with LR 94.04: no oral testimony,
argument based on the affidavits only, argument limited to 10 minutes per
side.

Any case which is outside the rule must be reported as such at docket call and
been called in previously per local rule. All cases are expected to comply with
Local Rule 94.04 regarding page limits.

If the motion is for contempt with imprisonment requested, or if there is an
Order allowing oral testimony, counsel/parties must so advise the Court at
docket call.

Cases will be set for hearing at 10:00 a.m. and 1:30 p.m. Any counsel or party
requesting a specific time setting must so advise the Court at docket call,
along with the reason for needing the specific time. Priority will be given to
cases in which counsel or parties have conflicts with other court hearings.
Any other reason for special consideration in setting the hearing must be
reported at docket call.

Failure to report as set forth in (d), (), (f) and (g) above will result in the
matter being set for hearing within the rule at a time specified by the Family
Law Coordinator. No changes will be made without good cause and the
specific approval and agreement of the Court, the Coordinator and
counsel/parties

If a matter involves a substantial amount of pleadings/documents to be
reviewed (not subject to the page limit rules), counsel shall call the Family
Law Coordinator no later than 12:00 noon the day before the hearing so that
the Court may prepare for the hearing in advance. Failure to so advise the

Family Law / Parentage Department
Procedural Guidelines 1 56 (Revised 4/2016)



Court may result in the matter being continued so that the Court may have
enough time to appropriately review the file.

. Bench conference requests must be made at docket call, and will be
immediately assigned to a Courtroom for argument. Requesting counsel shall
pull the file; pro se parties are to ask the Clerk’s office (room 300) to provide
the file to the assigned courtroom. Parties/counsel should report to that
courtroom as soon as they are done with their cases at docket call. Failure to
appear at the bench conference may result in the bench conference proceeding
as scheduled with only counsel/parties who do appear. If the Court determines
that the case will proceed to hearing, counsel/parties shall notify the
Coordinator immediately. Failure to notify the Coordinator may result in the
matter not being heard on that day.

m. The docket will be posted as soon as it is set. The Court, the Clerk and the
Coordinator’s office will not take phone inquires as to hearing time or
courtroom assignment.

n. Counsel/parties should be ready for hearing at the time the matter is set. If
parties/counsel on a case are not present, the Court will go on to the next case
on the docket and may strike the hearing.

o. Inthe event that the number of cases reporting as ready exceeds the time that
the Court has available that day, cases may be assigned to another day. .

p. The Court Administrator’s or Clerk’s staff will pull the court files for those
cases which are set for hearing. Court files which are in the possession of
parties/counsel must be handed to the Coordinator at the end of docket call.

g- Counsel shall provide bench copies to the Family Law Coordinator.

r. Anydocuments not in the Court file and which counsel wishes the Court to
consider must be provided to the Coordinator at the end of docket call.
Failure to do so may result in the Court not considering those documents.

s. Any objections to any documents submitted for the Court’s consideration must
be outlined in the Motion Status Sheet in writing and handed to the
Coordinator at the end of docket call. '

t. Ifsome of the issues set for hearing are resolved prior to docket call,
counsel/parties shall advise the Court at docket call as to which issues remain
to be heard. Ifthe issues are resolved after docket call, counsel/parties shall
advise the Coordinator and clerk for the assigned Commissioner immediately.
If a matter that has been set for hearing settles or continues, counsel shall
immediately notify the Coordinator.

u. Continuance orders must be entered timely so that the case will appear on the
appropriate docket. Ifa continuance order is entered less than 7 days prior to
the court date, a copy shall be furnished to the Coordinator’s office prior to the
court date.

v. Any attorney or party acting in bad faith with regard to these requirements will
be subject to terms and sanctions.

Family Law / Parentage Department
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2. State Parentage and Child Support Contempt Docket Calls
a. Begins promptly at 8:30 a.m. Monday and Wednesday for cases filed by the

State.

3. Presentment hearings

a.

b.

Counsel/parties are expected to enter orders immediately after hearing. The
moving party/counsel shall bring proposed orders to the hearing.

If counsel/party is unavailable immediately after the hearing, orders must be
presented to the Court by 4:00 p.m. on the day of the hearing.

No presentment hearings will be set without the specific approval of the

Court.

4. Motions for reconsideration

a.

The moving party must provide a copy of the motion, any supporting
documents, and a proposed order (hard copy or electronic) to the
Commissioner via the Family Law Coordinator and opposing party/counsel.
The responding party must provide a copy of the response and a proposed
order (hard copy or electronic) to the Commissioner and opposing
party/counsel within 10 days of the motion being received.

The Commissioner will enter a written decision and Orders as necessary. No
oral argument will be permitted unless requested by the Commissioner.

Family Law / Parentage Department
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20 Wash. Prac.. Fam. And Community Prop. L. § 41:5
Washington Practice Series TM

& 41:5 Allocation of tax exemptiqhgmily And Community Property Law with Forms

sgton Practice Series TM Family and Community Property Law with Forms  (4rgray 3 oo,

Database updated December 2015
Scott J. Horenstein *”
Part Vil. Dissolution of Marriage

Chapter 41. Other Relief Available in Dissolution Proceedings

§ 41:5. Allocation of tax exemptions

A statute directs the court in a dissolution proceeding to "make provision for the allocation of the children as
federal tax exemptions "' The statute does not tie tax exemptions to custody or child support, thus permitting the
court to make the determination independently of other factors.

Another statute states that the court may choose to divide the exemptions between the parties, alternate the
exemptions between the parties, or both. - The authority to allocate tax exemptions is based on the premise that
a child's best interests are served when the financial situations are maximized to ensure that exemptions are
used effectively the trial court should ailocate them (or split them), to the party who will benefit the most from
them considering tax laws. income levels, and child support obligations

The Washington courts have upheld the statutes as valid. rejecting the argument that they are preempted by the
Internal Revenue Code.

Income tax exemptions for dependent children are considered elements of child support, not marital property,
and may be transferred in child support modification proceedings.

A parent can be ordered to execute any waivers or other documents required by the Internal Revenue Service in
order to implement the court's decision. © It is good practice to include such an order in the decree of

dissolution.

The allocation of dependency exemptions is just one of several tax considerations that may arise in a dissolution
proceeding. Other tax considerations are discussed In a subsequent chapter ®

Wastlaw © 2015 Thomson Reuters. No Ciaim to Orig. U S. Govt Works

Footnotes

Author and Editor

A statute

RCWA 26 08.050

For a good discussion of the statute and its implications, see Warner, Daniel M . Judicial Allocation of
the Federal Income Tax Child Exemption in Washington State, Washington State Bar News, April

1994,

May choose to

RCWA 26 19.100.
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Support Obligations

in re Marriage of Peterson, 80 Wash App 148 153 206 P.2d 1006 1013 (Div 1 1885)

Rejecting the argument

(Div. 3 188¢; (no error in awarding

inre Marriage of Peacock. 54 Wash App 12,771 P.2d

exemption to noncustodial father)

d 1009, 1613 (Div * 1995).

Can be ordered

RCWA 26 19 100

54 Wash App 12,771 P.2d¢ 787 {(Div 3 1989; (custodial mother could be

ordered to execute written waiver of exemption so that exception could be given to noncustodial
father;

Good practice

Consideration might also be given to a provision stating that if a parent refuses to execute and deliver
the necessary documents so that the other parent is unable to claim the child as an exemption. then
there will be an automatic pro rata support reduction for the next year

Other considerations
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JUDICIAL ALLOCATION OF THE ['EDERAL
IncoME T'ax CHILD EXEMPTION IN
WASHINGTON STATE

»y Daniel M. ¥Warner

r=—— llocation of federal income
I tax child-dependency ex-

emption is frequently a con-
e tentious issue in dissolution

and post-dissolution proceedings. The
theory behind the exemption is that per-
sons burdened with the responsibility of
paving for bringing up children should
not be unduly taxed—that the resources
available for child support be maximized.'

Pre-1984 Rules

Before 1984, a non-custodial parent
wasentitled to claim the child exemption
if he based the claim on a decree or
writien agreement allocating the exemp-
tion to him and he paid at least S600 [or
the child’s support. or if he provided at
least S1200 in support and the custodial
parent could not clearly establish that she

provided more. -

The pr
able:

c-1984 rules proved unwork-

The present [pre-1984] rules gov-
erning rthe allocations of the depen-
dency exemption are often subjec-
!l‘js and present difficult problems
ofproof and substantiation. The [n-
ternai Revenue Service hecomes in-
Yolved in many disputes hetween
Parents who claim the dependency
eemption based on providing sup-
P(i?’f over the applicable thresholds.

1€ COst 1o the parties and the gov-
Emment 1o resolve these disputes is
relatively high and the government

has little 1q« .
- litde tax revenue at stake in the
Qutcome, 3

ITbe 1984 Amendments

3 ;ny [_(f\*t Congress amended section
Code- :V}{;I?ilmfhhil Revenue Code (“the
A claim of ll :“ ivhc non-custodial parent
oy ’H endency exemption only if
edial parent signed a written
‘endering the right to the claim.
Ported the Congressional com-

()
s

Us. " re

mittee, “dependency disputes between
parents will be resolved without the in-
volvement of the Internal Revenue Ser-
vice. © IRS form 8332 is the onc-page
watver: it allows the custodial parent to
release her claim to a child’s exemption
for the “current year™ or for tax years in
the future. including, as the form’s notes
provide, “for all future years.” No longer
are divorced parents confronted with the
task (or opportunity) of showing how
much they contributed to the child’s sup-
port in order to get the exemption: the
custodial parent always gets the exemp-
tion. unless she has signed a waiver or the
court has allocated it for her. The new
rules “establish a simple. bright-line test
for the IRS to use.”*

Problems with the New Rules
While the new rules obviate arguments
over which parent provided sufficient
support to trigger award of the exemp-
tion. all 1s not settled by this “bright line
test.” because there is ecconomic sense in
awarding the exemption only to the par-
ent with the larger income. So two new
problems arise for ex-spouses and their
practitioners. First, can the court in a
dissolution proceeding award the non-
custodial parent the exemption when the
custodial parent has not signed the waiver
(i.c.. can the court assign the waiver)?
Sccond, if the custodial parent has signed
the waiver for some years in the future or
for ~all future years,” can the court real-
locate the exemption upon a showing of
changed circumstances while the waiver
is in effect (i.e.. is the waiver irrevocable
for its duration)?
Can the court award the exemption as
part of the dissolution decree?
Washington law holds that a court
may award the exemption as part of the
dissolutiondecree. The Washington State
Court of Appeals. Division 3. answered

the first question in Re the Marriage of

Peacock. " A decree of dissolution was
entered in March of 1988: in the decree,

WASHINGTON STATE BAR NEWS
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the court awarded custody of the parties’
child to Mrs. Peacock. but awarded the
federal tax exemption to Mr. Peacock.
conditioned on his remaining current on
support payments. ' Since Mrs. Peacock
had notsigned the waiver, she argued that
the court erred in granting the excmption
to her ex-husband. The court noted RCW
26.09.050. which provides:

In entering a decree of dissolution
of marriage . . . the court shall . . .
make provision for the allocation of
the children as federal tax exemp-
tions.

And the court found that the 1984 Code
amendments were designed to resolve
frequent and time-consuming arguments
with the IRS over which parent was en-
titled to the exemption (based on who
provided support over the applicable
thresholds), not to interfere with “domes-
tic relations issues in which the states
have particular interest.”* The court con-
cluded: "RCW 26.09.050 is not preempted
by federal law.” This is the same conclu-
sion reached by most courts considering
the issue. ¥

IRS 1040 Instructions imply the same
ability of courts to award the exemption
in decrees.

Interestingly. the IRS itself, in its In-
structions to Form 1040 has arrived at the
same result (the instructions. of course,
are not law and are not binding on the
IRS). For tax year 1987, the instructions
provided that anoncustodial parent could
claim the exemption only if the custodial
parent signed Form 8332, or if a divorce
decree that was in cffect before 1985
stated that the noncustodial parent should
take the exemption. This is in accordance
with the 1984 Code amendments. For
1988 (and these Instructions have re-
mained unchanged). the following is pro-
vided for taxpayers who wish to claim
non-custody children:

April 1994 /9



Attach Form 8332, Release of
Claim 1o Exemption for Child of
Divorced or Separated Parents, or
similar statement. If your divorce
decree went into effect after 1984
and it states that you can claim the
child as vour dependent. you may
attach a copy of the following pages
[rom the decree or agreement in-
stead of Form 8332:

(1)Coverpage (write the other

parent’s social security number on
this page). and

(2) The page that states you
can claim the child as your depen-
dent. and

(3) Signature page showing
the date of the agreement. '0

The requirement is not that the
signature page show the consent of
the custodial parent. A decree en-
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tered by default or accepted by the
custodial parent without full know].
edge of its terms or of their impor.
tance might well contain an assien-
ment of the exemption to the an-
custodian. The IRS instructions al-
low this, but the regulations do not,
The instructions, then. follow the
thinking of the majority of courts in
allowing a court-assigned cxemp-
tion.

Duration of the Award to
Noncustodial Parent

In Peuacock. the custodial parent had
not signed the waiver surrendering her
right to the exemption: the court of ap-
peals affirmed the trial court’s allocation
of the cxemption to the noncustodial par-
ent even absent a signed waiver. When
the court allocates the waiver. it should
be forone yearonly: its annual renewal—
since the waiver covers the previous
vear——is conditioned on the noncustodial
spouse having met the support obliga-
tions for the previous year. 2 1f the child
support payments were not made, the
exemption reverts to the custodial parent
because the noncustodial parent would
refuse to sign the waiver for the tax year
passed.

Reallocating Waivers

Can the court reallocate an executed
waiver? The second question posed above.
can a state court reallocate the exemption
in the face of an executed waiver. is more
problematic because of the IRS s conten-
tion that the waiver is “irrevocable.” As
mentioned above (note 15) there are good
reasons why a waiver might be executed
for several vears in the future or for “all
future vears.” Here it is argued that real-
location of such a waiver is proper.

The Commissioner of the IRS has suc-
cesslully argued that the custodial parent
cannot repudiate a writien agreement
granting her husband the exemptionevet
if she claimed “she was under extreme
pressure when she signed™ it. ' This
arcument. however. is untenable for :’l”»
cases. It should not prevail in the face of
ordinary contract law nor when consid-
cred in terms of the purpose of the 1984
Code amendments.

The application of familiar contract
law could make void a written waiver ob
the exemption: Duress. undue influence:
and so on. No further discussion of these

fa
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spincipals il be undertaken here.
7 Courts have broad discretion to modify

jivorce decrees. even absent voidable
¢

causation.

General Rule for Modification
of Dissolution Decrees

In dissolution cases. where the welfare
of children 1s at stake. courts have even
more latitude to modify the parties” agree-
ménts than they do under regular contract
law. The Washington Supreme Court has
qated that the court’s power to modify a
udicial decree regarding alimony and
wpport could not be restricted by an
ment between the parties. even if
-ecment i3 incorporated in the de-
cree. unless the alimony and support pay-
ments are partot the division of property.

Supy

that ag!

Traditional Rule Unchanged

While the 1975 Dissolution Act made
asmall inroad on the courts™ authority to
modifyv mamtenance awards, ' the tradi-
tonal rule 7 that courts could modify
divoree decrees as to child support 1s

unchanged.
In o Voiiiage of Olsen. the Court of

;\p{\,“t!‘“ | ‘[‘”Nd"

Weare convinced that under Wash-
mneton law atrial court is never abso-

Took b
LA

ment between a husband and wife
regarding support payments and may.

witd o enforce an agree-

under uppropriate circumstances,
(chanige] the obhgation of the spouse
whe promised to make support pay-

Menis.

Recarding child support provisions.
cain. the Washington court of appeals
as held that ~a decree drawn in compli-
nee s ith the statute may always be modi-
ied 1t circumstances warrant.” 7 And
wre sweepingly. that “the power ol the
1al court 1o modify provisions of the
Al Adran T eeeal

inine tA tha

EOrPn 1A
e s inviolable.” ™ Atstake is society’s
ver-arching “public interest in the wel-

e of the children.

Significance of the
Dependency Exemption
s noted above (footnote 4) the dollar
nount in isste in these cases may not be
cat. "and by itsell probably would not
stirthe court toconsider reallocation of

avalidly signed waiver of the child-sup-
port tax exemption. However. as part ot a
general reassignment of financial obliga-
tions owing to the children of divorced
parents due to changed circumstances.
the tax exemption should be taken into
account. *' Automatically awarding the
exemption to the custodial parent with-
out regard to her income would not inure
to the welfare of the children. If, to take
the extreme case. the custodial parent had
no income and the noncustodial parent
considerable income. such an award
would be unreasonable. Similarly. if the
custodial parent had waived the exemp-
tion. and then her financial circumsrances
changed or she remarried so that the ex-

emption would bencfit her more than her

ex-husband. it would be reasonable. as
part of a review of support requirements.

for the court to consider reallocation of
the exemption. == The purpose and benelit-

of shifting the excmption is to maximize
tax savings and apply the savings to higher
child-support award.

State domestic relations law argues in
favor of reallocation of the dependency
waiverinappropriate circumstances. Such

reallocation. however, would be imper-
missible if the IRS’s contention that the
waiver is Tirrevocable™ preempts state
law.

Federal or State Law?

Federal Preemption does not apply.
Whether a state court may consider real-
location of avalidly signed waiveras part
ol a modification of the decree depends
upon whether such consideration is pre-
cluded by federal preemption. The Pea-
cock court. in determining that it could
assign the waiver ab nitio. reviewed the
law of federal preemption as interpreted
by the Washington courts. =

Congressional intent 1s determinative
in questions of federal preemption of
state law. In Washington there is a strong
presumption against finding preemption.
Preemption may be found only if federal
law “clearly evinces a congressional in-
tent to preempt state law.” or there is such
a ~direct and positive™ conflict “that the
two acts cannot “be reconciled or stand
together . . .77 Domestic relations is an
area particularly with the authority ol the
states: insofar as marriage 1s within tem-
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poral control. the states lay on the guiding
hand. “The whole subject of the domestic
relations of husband and wife. parent and
child. belongs to the law of the states and
not to laws of the United States.” Federal
courts repeatedly have declined to assert
jurisdiction over divorces that presented
no federal question. On the rare occasion
when state family law has come into
conflict with a federal statute. this Court
has limited review under the Supremacy
Clause to a determination whether Con-
aress has “positively required by direct
cnactment” that state law be preempted.
\ mere conflict in words is notsufficient.
State familyand family-property law must
do “major damage™ to “clear and sub-
stantial” federal interests before the Su-
premacy Clause will demand that state
law be overridden.

The United States Supreme Court has
tound implied federal preemption where
state law at jssue conflicts with federal
law. either because it is impossible to
comply with both or because state law
stands as an obstacle to the accomplish-
ment and execution of congressional ob-

jectives, 24

Simplification Sought

As noted above, ** the Congressional
objective for adopting the Code amend-
ments regarding disposition of the ex-
emption was to reduce congestion in fed-
eral tax court caused by arguments over
which spouse should get it. There was no
Congressional interest ininterfering with
the very strong. indeed “inviolable™ au-
thority our state courts assume over pro-
visions of divorce decrees affecting the
welfare of children. So long as argu-
ments about which spouse gets the ex-
emption do not clog the federal system.
there 1s no federal interest n this issue
and the state is free to decide as it sees {it.
“It is a matter of indifference to the JRS
which parent receives the exemption. so
long as only one parent claims 1t and the
forms are in order.” ** It has also been
observed that “the Amendment [section
152] itself contains no declaration that
the declaration [waiving the exemption]
be signed voluntarily and docs not pro-
hibit state courts 1o order the custodial
parent to sign the declaration.”™ =7 By this
analysis there i1s no conflict with federal
law at all: the analysis. however. rather

strains the normal conception of 4
“waiver’ as something voluntary.
Although Washington courts have ngy
ruled on this precise question, whethey
the trial court should have discretion on 4
petition for modification to reallocate the
exemption. the matter was specifically
addressed in Ford v Ford. ** The parties
were divorced: in an order on motions foy

rehearing the trial court ordered the formey

wife to assign the dependency exemp-
tions to her ex-husband. The Florida Dis-
trict Court of Appeals held that such ap
order was appropriate, using the analysis
described here. %

Enforcing the Order
Reallocating the Exemption
In the face of recalcitrance, a court in

Washington will issue an order directing
execution of the necessary IRS form. The
order will be enforced by a contempt

citation, or by having a representative of
the court execute the form. “If a court of

equity could not enforce its decrees. ‘ob-
viously the court would be rendered im-
potentand we would have neither law nor
order but evervone could do as he or she
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cased. Of course. such a situation can-
he countenanced by the courts for a

pl
HO[ .
mom{‘llL

The Unanswered Question
The unanswered question. and the so-
. Eallmwvino astenhevond the aues-

tgon ol contempt p
1 tho darras

roceedings in state
dssuimie a court, eitherin the decree

[RIEEY SN
\:,ﬂ hyvreallocationatter the decree. doesin
factassign the exemption to the noncus-
radial parent. That parent then attached
s imvoluntarlyv-made declarvation to his
or her return. Meanwhile the custodial
parent afso claimed the exemption mn the
filing. The Tax Court would again be
confronted with the vexing problem Con-
eress sotight to avoid for it: which parent
should zet the exemption. Interestingly.
this stituation has not presented itself to
the Tax or federal courts. Obviously Con-
resscouldclarify the law: ithas notdone

0. Obviously. too. the Supreme Court
could interpret the law to settle whether
slate courts are preempted from alloca-
non or reallocation of the exemption: it
has declined the opportunity to do so. *
Absent definitive federal solutions. the
noted above. have generally

StAathc 1<

allocated and reallocated the exemption.

Conclusion
Before 1984, the divorced spouse who
provided more support was entitled to the
federal child-support income tax exemp-
tion. Because cases in which determining
who provided more support were hotly
argued by ex-spouses (and with little im-

pact on the revenue collected) and were
clogging the tederal Tax Court. Congress
in 1984 amended the law to allow the
custodial parent (most often the ex-wile)
the exemption unless she signed a waiver
giving it to her ex-husband. However.
grant of the exemption to the custodial
parent might make no economic sense

and could inure to the economic harm of

the children. Accordingly most jurisdic-
tions have held that even absent a signed
waiver a court may award the exemption
in a divorce decree. The IRS's assertion
that an executed waiver is “irrevocable™
isuntenable: notonly mightsucha waiver
have been signed under conditions which
would render any contract voidable. but
courts have broad discretion to modify

divorce decrees to protect the welfare of

divorced parents” children. The court may

reallocate the dependency exemption not-
withstanding federal law requiring a
signed waiver: the matter is of peculiar
state-court concern, and the purpose of
federal law is not frustrated by the exer-
cise of such state-court discretion. The
state courts—and Washington. insofar as
the matter has been decided by a Wash-
ington court. have held there is no federal
preemption. No clarification has been
forthcoming from either Congress or the
Supreme Court.

Footnotes

"A discussion of the history of the
child-support exemption. see David J.
Benson, "The Power of State Courts to
Award the Federal Dependency Exemp-
tion Upon Divorce.,” 16 U. Dayton L.
Rev. 29 text accompanying notes 40-48
(1990).

“For clarity in the discussion here, the
custodial parent shall be considered the
mother and references shall be to femi-
nine pronouns: the noncustodial parent
shall be considered the tather. and refer-
ences shall be to masculine pronouns.

‘Actof Aug. 31, 1967, Pub. L. No. 90-
78.§ 1.81 Stat. 191.191-92,26 US.C. §
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152(e)2)(A) and (B). amended 1984 by
P.L.98-369, § 423(a).

“H.R. Rep. 98-432(I1) (1984) at 966-
967. Ronald Pearlman. Deputy Assistant
Secretary of the Treasury. testifying be-
fore the committee on Ways and Means,
(Tax Law Simplification and Improve-
ment Actofl 1983, Hearings on H.R. 3475.
98th Cong.. Ist Session. 150, 165, 1983)
made a further observation:

Although the tax hability in these
disputes generally does not exceed a
few hundred dollars. the parties are
often willing (because of the emo-
tional nature of the issue) to litigate
the matter at a cost far in excess of
the value of the exemption. This
wastes judicial and other govern-
mental resources and contributes
greatly 1o the case backlog in the
United States Tax Court.

One commentator noted. ~[Tlhe Tax
Court was the scene of hiterally thousands
of trials to determine whether Mom or
Pop was entitled to the $1.000 exemption
forlittle Johnny.” (Holden. "The Domes-
tic Relations Tax Actof 1984. 34 R.1.B.J.
I1. 12 [1986)).

* Section 152(e) (1) Custodial parent
gels exemption...

(2) Exception where custodial parent
releases claim to exemption for the vear.
[ A noncustodial parent may take the ex-
emption] . . . if—

(A) the custodial parent signs a writ-
tendeclaration (in such mannerand as the
Secretary may by regulations prescribe)
that such noncustodial parent claim such
child as a dependent for any taxable year
beginning in such calendar year. and

(B) the noncustodial parent attaches
such written declaration to the noncusto-
dial parent’s return for the taxable vear
beginning during such calendar year.

There are two other exceptions: (3)
provides an “exception for multiple sup-
port agreement[s].” and (4) provides an
exception for “certain pre-1985 instru-
ments.”

“fd. a1 967.

TFordv Ford.592So.2d 698. Fla. Dist.
Ct. of Appeals. 1991, at 702.

~771 P.2d 767 (Wash Ct. App.. 1989).

“Id. at 768.

WPeacock, supra.at 769. The court did
note. however, that some state courts
refused to assumc authority in this area
(at 760).

"See Lincoln v. Lincoln. 746 P.2d 13
(Ariz. 1987); Monterey County v,

Cornejo. 266 Cal. Rptr. 68 (199().
Serranov. Seriano. 566 A.2d 413 (Conp.
1989); Rolr v. Rohr, 800 P.2d 85 (Idaj
1990): In re McGarrity, 548 N.E.2d 134
(1. App. 1989): /nre Baker. 550N.E 24
82 (Ind. App. 1990): In re Walsh. 45,
N.W.2d 492 (lowa 1990): Hart v. Hapy
774 S.W.2d 455 (Ky. App. 1989): Rovirg
v. Rovira. 550 So. 2d 1237 (La. App.).
cert. denied 552 So. 2d 398 (La. 1989) .
Wassif v. Wassif. 551 A.2d 935 (Mq.
App. 1989): Bailey v. Builey. 540N E 24
187 (Mass. App. 1989): Fudenbere v,
Molstad. 390 N.W.2d 19 (Minn. App,
1986): Nicholsv. Tedder. 547 So. 2d 766
(Miss. 1989): In re Milesnick. 765 P.2d
751 (Mont. 1988): Bahka v. Babla. 452
N.W.2d 286 (Neb. 1990): Gwod: .
Gwod=. 560 A.2d 85 (N.J. 1989): Sheehan
v, Sheehan, 152 A.D.2d 942. 343
N.Y.S.2d 827 (1989): McKen:zie vy,
Jahnke, 432 N.W.2d 556 (N.D. 198§):
Hughes v. Hughes. 518 N.E.2d 1213
(Ohio. 1988), cerr. denied. 488 U.S. 846
(1988): Mores v. Motes. 786 P.2d 232
(Utah App. 1989), cert. denied. 795 P. 2d
1138 (Utah 1990).: Cross v. Cross. 363
S.E.2d 449 (W. Va. 1987): Pergolski v.
Pergolski, 420 N.W.2d 41 (Wisc. 1988).

Contra Villaverde v. Villaverde. 547

— __..,..—.,...w.ﬂ
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50.2d 183 (Fla. Dist. Ct. App. 1989) (but.
b, explicitly overruled by Fordv. Ford.
502 So.ld 0N, (Fla. Dist. Ct. App. 1991);
i'a, oqv. Varga. 434 N.W.2d 152 (Mich.

19SSy Eichlev. Eichle,7828.W.2d
4\( (Mo, App. 1989): Jensen v. Jensen,
753 P.2d 342 (Nev. 1988): /n re Vinson.
732P.2d 79(Or. App. 1987): Brandrier .
2 N.W.2d 455 (S.D. 1989):

Lm;\’(’it
pavis v. Fair. 707 SW.2d 711 (Tex.
~\PP 1986).

The Fid courtobserved., (592 So.2d at

7023 recarding the minority position, "It
:hould be noted that while Nevada and
South Dakota do not allow trial courts to
ransfer the dependency exemption un-
ess the custodial parent voluntarily re-
ingquishes it trial courts are allowed to
educe the amount of child support a
ustodial parent receives to balance the
oss of the exemption to the noncustodial
varent. It has been suggested the same
esult would obtainin Texas. See Cross v.
Tross. 303 S.E. 2d 449, 457-38 (W. Va.
9871 Danvis v Fair, 707 S.W.2d at 718."

“Instructions to Form 1040, 1987 Tax
‘ear. p. &

B Internal Revenue Service, Instruc-
ons o Form 1040. 1988. p. 8.

“Bender's Federal Tax Service. Sec-
on A:3.81{b].p. A:3-22 (Pub.067 BFTS

42 1991 follows the law. not the in-
ructions. in counselling as follows:
Compient: The waiver must be signed

y the custodial parent. A provision in a
worce decree, that is not signed by the
ustodial parent. would not satisfy this
qquircpiont. [Emphasis added.]

LR. Regulation § 1.152-4T. A-3 pro-
ides that the noncustodial parent may
laim the excmption “only il the
ncustadial parent attached to his/her
vwritten declaration from

X retun
e custodial parent stating that he/she
l not clunm the child™ for the year.

The current Tnternal Revenue Manual-

IR Manual™). at section 513.2. for use
#IRS auditors follows the regulation:

[T]he custodial parent will be deemed
provide over 1/2 the child’s support,
id therefore entitled the child’s depen-
‘ncey exemption, irrespective of the
fount of support provided by the non-
stedial parent or the terms of any di-
Tee or separation agreement. An ex-
ption 1o this rule is provided where the
stodial parent signs a written declara-
n that he/she will not claim the exemp-
m tor the taxable year, and the noncus-
dial parent attaches the declaration to

his/her return for the year . . .
"*[T]he judgment should contain a pro-

vision indicating that the annual waiver

of the dependency exemption is condi-
tioned on the former husband’s being
current in his child support payments.
Ford. supra. at 704. And to the same
effect. see Fudenberg v. Molstad, 390
N.W.2d 19 (Minn. Ct. App. 1986). Obvi-
ously, this means the custodial spouse
must execute a new waiver annually; in
many situations this may not be a very

satisfactory situation.

' Bridgett v. Comm. [RS 1972 WL
2281 (Tax Court), 31 T.C.M. (CCH) 798,
T.C.M. (P-H) 72,160 (1972): the case
was—of course—decided before the 1984
amendments and was based on the previ-
ous law (see text accompanying Note 2,
supra.) The Tax Court quoted standard
contract law to the effect that a person
will not be relieved from the consequences
of his own improvidence. poor judgment
orlack of wisdom. And it noted that then-

SUCCESS ON APPEAL

lematanylevel
to provide assistance.

(Fndin. 1972),

‘ taxation, trademark, zoning.

When the Outcome Turns on
The Meaning of a Statute |

I

|

|

\

|

|

r

|

\’ Justice Scalia—reflecting the views of both liberal and conservative
| judges—recently complained about the amount of
! unmaintainable” statutory litigation in the courts. Because there is little
| systematic training in the methods of statutory interpretation, lawyers

| frequently cannot differentiate between a weak and a strong statutory

.’ argument or effectively use prevailing doctrines in the field.

i For example, there are more than a dozen settled doctrines justifying

[ departure from a statute's clear literal meaning.

Yet lawyers urging adoption of such a meaning may not realize that
thev often must do much more than show that that meaning is “clear.” |
Their opponents, on the other hand, frequently confine themselves to
| unavailing policy arguments and fruitless assertions
| that the statute's meaning is not really clear at all.

! I will be producing a seminar on advocacy and
| counseling in statutory matters this Fall.* In the
| meantime, if you have a statutory construction prob-
loflitigation, I welcome the opportunity

Bill Bishin

* ['have been writing. teaching or practicingin the fieldsince 1963. See The Law Finders:
An Essay inStatwtory Interpretation, 38 So. Cal. L. Rev. (1965), Laae, Language and Ethics
“First Amendment” Exemptions from the Antitrust Laws (1979). My
practice hasinvolved statutes governing antitrust, arbitration. banking, bankruptey, civil
rights. copyright, consumer protection. employee rights, familylaw, federal jurisdiction, |
insurance, molion picture competition, professional ll('en-mg. real estate, securities,

Law Orrices oF WiLLiaMm R. BisHin, P.S. 1111 THirD AVE. STE 1865, SEATTLE 98101
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applicable law (Public Law 90-78. 90th
Congress. Ist Session, 1967. allowing
the noncustodial spouse to claim the ex-
emption if the custodial spouse signed an
agreement surrendering it) was designed
torehieve the IRS of a number of disputes
“so great that it has cast a serious admin-
istrative burden on the Service and has
tended to clog the administrative ma-
chinery involved in bringing them to a
conclusion™ (Senate Report No. 488. to
accompany H.R. 6056. Public Law 90-
78).

V' See. e.g., Millheisler v. Millheisler,
261 P.2d 69 (1953): Von Herberg v. Von

Herberg. 106 P.2d 737 (1940); Troyer v.
Trover, 30 P.2d 963 (1934).

'"See RCW 26.09.070(7). A decree of
maintenance may be nonmodifiable if the
separation contract and the decree itself
so provide.

' See, e.g., Schaefer v. Schaefer, 219
P.2d 114, (Wash., 1950).

In re Marriage of Olsen. 600 P.2d
690, at 693

' Henrvv. Russell. 576 P 2d 00K a1 0N0
(Wash. Ct. App. 1978)

2 In re Marriage of Studebaker, 677
P.2d 789, at 791 (Wash. Ct. App. 1984).

3 Timmons v. Timmons, 617 P2d 1032
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vou let SupportCalc™/FD do the work for vou. Gives vour Financial Declaration
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(Wash, 1980).

**In 1992 the dependency exemption is
$2,300; fora taxpayer with amarginal tax
rate of 15%;, the tax savings are $345: for
a taxpayer with a marginal rate of 289
the savings are $644; with a marginal rate
of 31% the savings are $713. For a non-
custodial parent in the 31% tax bracket
with two dependent children, the savings
amount to $1,426, that much more to use
to pay child support.

»The Michigan Court of Appeals hag
held that while a trial court no longer has
the authority to determine which parent is
entitled to the exemption (differing with
the Washington Court of Appeals in Peq-
cock), it opined that, in the future. if the
custodial parent ever requested the court
for an increase in child support, the ex-
emption would be a factor in that deci-
sion. Strickradr. v. Strickradt, 401 N.W,
2d 256, 258 (Mich.Ct. App. 1986).

*“To deny our courts the power to
allocate the exemption gives the custo-
dial parent the power to punish the
noncustodial parent by making the tax
liability greater for the noncustodial par-
ent; greater in fact than the savings the
custodial parent stands to gain from claim-
ing the exemption. The only real winner

in such a situation is the federal govern-

ment, while the real loser is the child.”
Ford, supra, at 703.

" Peacock. supra, at 768-69 (citations
omitted).

State Corp. Comm'n..489US 493, at 509
(1989).
*Note 6.
" Ford, supra, at 702.
WnreMarriage of Einhorn
29. 37 (IlI. Ct. App. 1988)
32592 So0.2d 698, at 704.
1b., at 704.
¥ Peacock. supra, at 769-70, quoting

IN.E2d

n
»

.

from Nelson on Divorce and Annulmeit

(2d ed.), Vol II. 285, section 16.01.

S Hughesv. Hughes, 518 N.E. 2d 1213
(Ohio. 1988). cert. denied 109 S.Ct. 124
(1988). .

Daniel Warner served as public defender
in Bellingham for five vears and then prac-
ticed civilly. In 1989, he joined the faculty i
the College of Business and Economics a!
Western Washington University. where he
continues to teach. He served eight years as@
Whatcom County Councilman, retiring from
public office in January 1994. He gratefully
acknowledges review and editorial suggés
tions from professors Ron Singleton and Zite
Hutton at WWU and from attorney Daniel A:
Nye of Riddell Williams, Seattle.
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