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A. Assignments of error 

1. The Court erred in allowing Mr. Silver to claim both children's tax 

exemptions for 2015. 

2. The Court erred in allowing a court filing in violation of RCW 

42.20.040 or RCW 42.20.050 to remain on the record as a final order 

and by failing to ensure that the written order for the February 3, 2016 

hearing included instructions requiring clerk ' s action to implement the 

Court's oral order that the improperly attached signature page on the 

Final Order of Child Support be stricken. 

3. The Court erred in failing to respond to my request for 

reconsideration with any response, instead holding an un-docketed 

Presentment Hearing, motioned for by Mr. Gobel , seventy-one days 

after I requested a reconsideration in writing. 

4. The Court erred in continuing to defer authoring court orders to 

Mr. Gobel after I advised the Court of misconduct by Mr. Gobel. 

5. The Court erred in upholding the decision regarding tax 

exemptions without discussion of whether the decision was based on 

law or equity, in violation of CR 52 which requires a finding of fact 

and conclusion of law, and in finding that the issue of tax dependency 

exemption was properly opened for discussion. 

4 



6. The Court erred in holding me to higher standards than those to 

which it held Mr. Gobel. 

7. The Court erred in failing to take corrective action against Mr. 

Gobel for violating RCW 26.09.175(4), which requires he provide his 

client's financials within 20 days ofreceipt of the summons, by failing 

to provide financial information until 101 days after it was due. 

8. The Court erred in failing to recuse itself. 

9. The Court erred by not honoring the American Rule when it made 

decisions regarding the award of attorney fees. 

10. The Court erred during Revision in stating it was hearing only the 

issue of attorney fees when my Motion for Revision also identified 

improper awarding of tax dependency exemption and other issues. 

11. The Court erred during Revision by offering Mr. Gobel an 

opportunity to conduct additional research outside of the hearing and 

later present additional information to supplement his position. 

12. The Court erred by permitting ongoing irregularities and other 

misconduct in the proceedings which, collectively, violated my right to 

due process. 
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Issues Pertaining to Assignments of Error 

1. Did the Court err in allowing the Mr. Silver to claim both 

children's tax exemptions for 2015 without discussion, without 

considering that there are two dependent children involved in this 

situation, and without considering that I pay more than half of the 

living expenses for both children who both reside with me? What was 

the legislative intent of RCW 26.19 .100, regarding awarding of taxes 

in Child Support situations? (Assignment of Error 1.) 

2. Did the Court err when it failed to provide findings of fact in its 

oral decision or in its written order that clarified the reason for 

granting A.R.S.'s tax exemptions for 2015 to Mr. Silver, when Mr. 

Silver has already been awarded all tax exemptions for C.M.S.? 

(Assignment of Error 2.) 

3. Did the Court err in allowing a court filing in violation of RCW 

42.20.040 or RCW 42.20.050 to remain on the record as a final order 

when I brought this error to the attention of the Court in a written 

filing? (Assignment of Error 2.) 

4. Did the Court err in continuing to treat a court filing in violation of 

RCW 42.20.040 or RCW 42.20.050 as a final order after the Court 

acknowledged knowing that I had not, in fact, signed the final order 
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and was in disagreement with the content of that order.during the 

February 3, 2016 hearing? (Assignment of Error 2.) 

5. Did the Court err in filing a document that causes me to be a party 

to an agreed child support modification to which I did not agree? 

(Assignment of Error 2). 

6. Did the Court err by leaving the improperly attached signature 

page attached to the final order? (Assignment of Error 2.) 

7. Did the Court err in continuing to defer authoring of court orders to 

Mr. Gobel after being put on notice of allegations of misconduct by 

Mr. Gobel, after determining that Mr. Gobel had drafted orders that 

did not comply with the laws governing the requirements for Post 

Secondary Education Support compliance by the dependent child, and 

when Mr. Gobel engaged in hostile behavior? (Assignment of Error 4.) 

8. Did the Court err in failing to respond to my request for 

reconsideration with written response? (Assignment of Error 3.) 

9. Did the Court err in holding an un-docketed Presentment Hearing, 

motioned for by Mr. Gobel, seventy-one days after I requested a 

reconsideration with written response, when it had failed to respond to 

my request for reconsideration? (Assignment of Error 3.) 

10. Did the Court err in failing to ensure the February 3, 2016 written 

order included instructions for clerk's action to implement the Court's 
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oral order that the improperly attached signature page on the Final 

Order of Child Support be stricken? (Assignment of Error 2.) 

11. Did the Court err in upholding the initial decision regarding the tax 

dependency exemption without providing any explanation of whether 

the decision was based on law or equity, and without Mr. Gobel 

presenting an argument based on law or equity for Mr. Silver being 

granted the tax award, and in finding that the discussion of children's 

tax exemptions was presented in a manner that properly opened the 

matter for discussion and decision in the Court, when Mr. Gobel made 

an oral motion for tax dependency exemption at the end of the October 

26, 2015 hearing, and did not ever make a proper written motion for 

such tax awards? (Assignment of Error 5.) 

12. Did the Court err in holding me to higher standards than those to 

which it held Mr. Gobel by refusing to allow me to orally motion 

regarding misconduct by Mr. Gobel yet allowing Mr. Gobel to orally 

motion for taxes during the same hearing? (Assignment of Error 6.) 

13. Did the Court err in allowing Mr. Gobel to violate RCW RCW 

26.09.175( 4) which requires he provide his client' s financials within 

20 days ofreceipt of the summons, by failing to take any corrective 

action against Mr. Gobel for failing to provide financial information to 

me and the Court until 121 days after they were due, interfering with 
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my ability to engage in meaningful discovery requests, though I had 

brought this to the Court's attention multiple times? (Assignment of 

Error 7.) 

14. Did the Court err in failing to consider and take action on my 

Motion for Change of Judge which identified reasons that I believed 

the Commissioner had a bias against me? (Assignment of Error 8.) 

15. Did the Court err during Revision in denying it was hearing any 

issues accept for the granting of attorney fees when said Motion for 

Revision identified granting of attorney fees, improper awarding of tax 

dependency exemption, and other complains of misconduct as the 

subjects for revision? (Assignment of Error 10.) 

16. Did the Court err during Revision by offering Mr. Gobel an 

opportunity to conduct additional research outside of the hearing and 

later present additional information to supplement his position 

regarding the award of attorney fees? (Assignment of Error 11.) 

1 7. Did the Court err by not honoring the American Rule, which is 

specifically in place to prevent the Court or legal counsel from having 

a chilling effect on pro se litigants that causes them to be unwilling to 

protect their rights in the court system? (Assignment of Error 9.) 
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18. Did the Court err by permitting ongoing irregularities in the 

proceedings which, collectively, resulted in a violation of my right to 

due process? (Assignment of Error 12.) 

19. Did the Court err in not liberally construing my allegations of an 

abuse of process and by disallowing me to fully present information 

about misconduct by Mr. Gobel during the October 26, 2015 hearing? 

(Assignment of Error 12.) 

20. Did the Court err via its Family Law Administrator in advising me 

that I did not have a right to a response to my request for 

reconsideration, after I notified the Family Law Administrator that 

lack of a response to the reconsideration would interfere with my right 

to request a Revision? (Assignment of Error 12.) 

21. Did the Court err via its Family Law Administrator in advising me 

that I would not be given any information about ex parte 

communication between the Commissioner and the Mr. Gobel and was 

required to file a public disclosure request to obtain such 

communication? (Assignment of Error 12.) 

22. Did the Court err by failing to take any corrective action for 

ongoing misconduct? (Assignment of Error 12.) 

23. Did the Court err by failing to take any corrective action for Mr. 

Gobel requesting I pay him $500 in each filing he made after the 
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October 26, 2015 hearing, though each of my subsequent filings were 

an attempt to protect my rights? (Assignment of Error 12.) 

B. Statement of the Case 

Due to the numerous facts of the case, many specific facts with 

citations are included in the arguments. This statement is more general in 

nature to avoid an overwhelming duplication of such facts and cites. I 

know, based on numerous other briefs that I have reviewed, that this brief 

is less artfully pleaded than many others. However, I read the book 

recommended by the Court ("Briefing and Arguing Federal Appeals"), I 

read the rules of the Appeals Court, I spent many hours doing research at 

the law libraries, and I spent over 80 hours working on this brief. It may 

not compare in quality to what attorneys have drafted, though I have done 

my very best. I sincerely thank the Court for its consideration. 

This situation stems from the dissolved marriage between me and 

Mr. Silver. On November 8, 2002, the Superior Court entered an Order of 

Child Support for the children, herein referred to as A.R.S. and C.M.S., 

granting federal income tax dependency exemptions (tax exemptions) for 

A.R.S. to me, and for C.M.S. to Mr. Silver. CP 6. A subsequent 

modification on July 31, 2014, awarded tax exemptions as follows: both to 

Mr. Silver for 2014; for 2015 and on I was to claim A.R.S. and Mr. Silver 

was to claim C.M.S. CP 19. 
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On June 3, 2015, I sought Post Secondary Education Support 

(PSES) for A.R.S .. CP 26-31. I did not request the action involve 

awarding the tax exemptions. Mr. Silver' s Attorney Terry Gobel , filed a 

response to the action on September 10, 2015 , which did not include any 

financial information and did not motion for tax exemptions. 

On July 21 , 2015, on September 9, 2015, and September 18, 2015 , 

I put Mr. Gobel on notice that the financials were overdue. I notified the 

court also on September 9 and 18. 

During a September 10, 2015 , hearing in front of Commissioner 

Koyama, Mr. Gobel attempted to have the Court order me to comply with 

discovery he had given my right before the hearing, and threatened 

revision when the Court denied his motion and removed the language 

about discovery from his handwritten order. CP 110, CP 119, CP 3 9. 

On multiple occasions, Mr. Gobel has attempted to obtain A.R.S. ' s 

user name and password for her online school account, though he has been 

made aware that Eastern Washington University (EWU) neither provides 

for nor permits such third-party access to student accounts . 

Mr. Gobel ultimately provided Mr. Silver' s financials on October 

16, 2015. "over 4 months after my initial filing, 10 days prior to the 

scheduled final hearing, and [on] my birthday." CP 52. 
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On October 26, 2015, there was a hearing for Post Secondary 

Education Support (PSES) modification in front of Pro Tern 

Commissioner Wendy Colton, who had appeared last minute as a 

substitute. During the hearing, the Court would not permit me to present a 

motion for order of sanctions for abuse of process, did not respond to my 

complaints about the misconduct, allowed Mr. Gobel to speak for most of 

the hearing, took no action when Mr. Gobel would not permit me to object 

to an untrue statement, and allowed Mr. Gobel to request the tax awards 

for Mr. Silver at the very end of the hearing without argument or prior 

motion. 

Attached as an exhibit in the Appendix is A.R.S.'s statement about 

Mr. Gobel serving her directly with a packet of paperwork when she was 

only 17, which contained a declaration from Mr. Silver with statements 

about her. AP 

On October 30, 2015, I filed a Notice and Objection about the tax 

awards based on the way the matter was handled, the facts surrounding the 

award, and the impact it would have on my family. In return, Mr. Gobel 

filed a motion requesting my Notice and Objection be stricken and that he 

be awarded $500 in sanctions, calling it "frivolous and baseless." 

On November 24, 2015, I discovered that an Order for Child 

Support for the 10/26/15 hearing, drafted by Mr. Gobel, had been filed 
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with my signature page attached, though I had never signed his order. I 

filed a Motion for Reconsideration about three issues (taxes, attendance 

records, increase in time for compliance) along with a notification to the 

Court about the erroneously attached signature page and noted that it 

required correction or would result in a criminal act, per RCW 42.20.040 

and RCW 42.20.050. I did not get a response to my reconsideration. 

On January 22, 2016, Mr. Gobel filed a Notice of Presentment for 

his Order Denying Motions to Strike and for Reconsideration of Post

Secondary Ed Support, in which he sought to have the Court deny of all of 

my pending motions; strike of My pleadings; award him $500 attorney 

fees; and require pre-screening of all future pleadings I would file. 

On January 29, 2016, I filed a Motion for Change of Judge, citing 

numerous concerns I had about the Commissioner being able to be 

impartial after I brought to her attention a number of issues in the court 

room, including that I believed that my request "for a correction of an 

error on the record that creates fraud will have created a level of 

discomfort that would result in an unfair hearing." CP 97-98. 

On February 3, 2016, there was a presentment hearing in front of 

Pro Tern Commissioner Wendy Colton, which was not on the Court's 

docket. A-6. This improperly attached signature page was discussed, and 

the Court determined she knew how it had happened, and instructed that 
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the order would include language correcting that. The tax awards were 

discussed, with the Court determining that, despite facts presented about 

circumstances and lack of a proper motion, and despite initially stating 

during this hearing that the 7/31/2014 order should stand, the award of the 

2015 tax benefit for A.R.S. would still go to Mr. Silver. Ultimately, 

neither the Court nor Mr. Gobel described a legal reason or an equitable 

reason for continuing to grant Mr. Silver the tax exemption. The Court 

indicated that she was not changing the decision because she wanted to 

protect A.R.S.'s right to claim herself in 2016, and made this decision in 

the absence of information about A.R.S.'s 2015 earnings. Furthermore, 

the Court imposed $500 in attorney fees on me because she believed I had 

made allegations that were without merit, and Mr. Silver had to reply to 

additional motions. In response to attorney fees, I cited the American 

Rule, but Mr. Gobel then argued equity and the Court upheld the decision. 

The order Mr. Gobel scribed for the hearing did not include language 

triggering action by the Clerk to remove the improperly attached signature 

page on the November 18, 2015 Final Order, so the signature page 

remained. 

On February 12, 2016, I filed a motion for revision and requested: 

revision of the award of $500 attorney fees; acknowledgement that neither 

the law nor equity permitted imposition of attorney fees on my based on 
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the circumstances of the case; and revision of the award of tax dependency 

exemption for A.R.S. for 2015 to Mr. Silver. I also identified other major 

issues during the process such as financials served extremely late, 

improperly attached signature page, and other misconduct. 

I obtained transcripts of the hearings on September 10, 2015; 

October 26, 2015; and February 3, 2016, which I provided to the Court for 

the revision hearing. I did not understand that the transcripts were also to 

be served on the Clerk, and the judge' s judicial assistant indicated prior to 

the revision hearing that the transcripts would be filed, yet only filed the 

transcript for the hearing on September 10, 2015, in front of 

Commissioner Koyama. CP 109-121. 

On March 3, 2016, during a Revision hearing in front of Judge 

Raymond Clary ,the Court indicated that the award of $500 attorney fees 

was the only issue before it, took no action about the improperly attached 

signature page, and did not address any of the other issues I raised in my 

filing, though ultimately the Court determined that the entire case file had 

been in front of the Commissioner during the 2/3/16 hearing, and the 

Court still did not consider the issues I brought up. The Court asked Mr. 

Gobel if he had case law that supported his position about the attorney 

fees and offered Mr. Gobel the opportunity to do research outside the 

courtroom and provide it to the Court. Ultimately, the Court decided that it 
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would "affirm the commissioner and her rationale for the parts of the 

motion for reconsideration that she denied, and that portion that she 

granted." RP2 34:21-24. The Court revised the order for "attorney fees on 

the basis absence of ability to pay." RP2 35:22-23. 

D. Argument 

The Court erred in allowing the Mr. Silver to claim both children's 

tax awards for 2015 without discussion, without considering that there are 

two dependent children involved in this situation, and without considering 

that I pay more than half of the living expenses for both children who both 

reside with me. In the 2002 and 2014 orders, I was awarded tax 

exemptions for A.R.S. (excluding the year 2014 only). CP6, CPI 9. My 

Summons and Petition for Modification for Post Secondary Education 

Support (PSES) did not request awarding of tax exemptions. CP 31. Mr. 

Gobel's response did not motion for tax exemptions. CP 32-33. During the 

October 26, 2015 hearing, the Court affirmed I pay for A.R.S.' s room and 

board and am "taking on more of the burden" of supporting A.R.S. RP 

31 :20-22. At the very end of the hearing, Mr. Gobel asked the Court to 

award one of the two years of tax dependency credits for A.R.S. to Mr. 

Silver. CP 34:21-35:2. The Court agreed without talking to me about the 

matter. CP 35:3-5 . The Court was in error by permitting a last-minute oral 
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motion and granting it without discussion or consideration of all relevant 

circumstances. Pro Tern Commissioner Colton was not originally assigned 

to the case and did not have the opportunity to review and be familiar with 

the entire file in order to understand the dynamics and all the facts of the 

case. RP 3. I observed the Commissioner to enter the courthouse 

approximately 30 minutes prior to the hearing and tell another person that 

she had been called in; this certainly does not leave enough time to fully 

review my case, along with other cases she would hear that morning. 

Furthermore, RCW 26.19.100 states, "The court may divide the 

exemptions between the parties, alternate the exemptions between the 

parties, or both." It does not state the Court can give all of the tax awards 

to one party. Per Scott J. Horenstein's Washington Practice Series, 

"Income tax exemptions for dependent children are considered elements 

of child support .... " This indicates that making changes to the tax awards 

would necessitate making changes to the child support transfer payment, 

which was not done. Additionally, in a Washington State Bar News article 

about allocation of tax exemptions, Daniel M. Warner comments that, 

"[the] purpose and benefit of shifting the exemption is to maximize tax 

savings and apply the savings to higher child-support award." That did not 

happen in this case. 
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The legislative intent ofRCW 26.19, found in RCW 26.19.001, 

states, "The legislature also intends that the child support obligation 

should be equitably apportioned between the parents." It further states that 

using a statewide schedule would benefits parents and children by:" (2) 

Increasing the equity of child support orders by providing for comparable 

orders in cases with similar circumstances; and (3) Reducing the 

adversarial nature of the proceedings by increasing voluntary settlements 

as a result of the greater predictability achieved by a uniform statewide 

child support schedule." The legislature intended that the obligation would 

be equitable and equally proportioned, and that the fairness of child 

support orders should be comparable in most cases. As incl.icated in section 

3, the legislature wanted the process to be less adversarial and more 

predictable. This proceeding was none of the above, and I believe that this 

may be a loophole which is being used by attorneys to achieve a win by 

increasing adversarial interactions and decreasing predictability in the 

process. More clarity is needed regarding the award of tax exemptions to 

ensure uniform rulings. 

The Court erred when it failed to provide findings of fact in its oral 

decision or in its written order that clarified the reason for granting Mr. 

Silver A.R.S. ' s tax exemptions for 2015, when Mr. Silver has already been 

awarded all tax exemptions for C.M.S .. The oral ruling from the October 
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26, 2015 hearing does not include any legal conclusions or explanations 

based on equity for the tax award. CP 34:21-CP35-5. 

The Court erred in allowing a court filing in violation of RCW 

42.20.040 or RCW 42.20.050 to remain on the record as a final order 

when I brought this error to the attention of the Court in a written filing. 

On November 18, 2015, Commissioner Colton caused to be filed in the 

Court an Order for Support (CP 63) with a signature page for my own 

proposed order, and not a signature page for Mr. Gobel's order. CP 72; CP 

83-91. On November 24, 2015, I notified the Court in my Motion for 

Reconsideration that the Order for Support of November 18, 2015, 

contained an erroneously attached signature page; that I had not signed 

Mr. Gobel's proposed orders; that it appeared that someone had attached 

my signature page from my proposed orders to Mr. Gobel's proposed 

orders; and that it required correction or would result in a criminal act, per 

RCW 42.20.040 and RCW 42.20.050. CP 73-74. No correction was made. 

The Court erred in continuing to treat a court filing in violation of 

RCW 42.20.040 or RCW 42.20.050 as a final order after the Court 

acknowledged knowing that I had not, in fact, signed the final order and 

was in disagreement with the content of that order during the February 3, 

2016 hearing. I notified the Court that the 11/18/15 Order for Support 

contained an erroneously attached signature page attached to Mr. Gobel's 
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proposed orders from my proposed orders, and that it required correction 

or would result in a criminal act, per RCW 42.20.040 and RCW 

42.20.050. CP 73-74. During the 2/3/ 16 hearing, the Court stated that I 

had made "some pretty serious allegations of fraud and that a criminal act 

[had] occurred". RP44. I stated I hoped it was a mistake and had not 

intended to accuse the Court of fraud. RP 44. I stated that I had provided 

the proposed orders with changes I requested and signed my order, which 

was a proposed alternative order and I stated that I had not signed Mr. 

Gobel's order at any time and had quite clearly made both him and Ms. 

Peterson aware that I did not agree with it. RP 45 . I explained that upon 

receipt of the final order with my signature page attached, I felt I needed 

to act quickly to have an error corrected, and that I did not specifically 

accuse her of fraud. RP 45 . Mr. Gobel affirmed that he did not attach the 

signature page and did not know how that happened. RP 46. The Court 

indicated she understood what had happened with the signature page. RP 

4 7: I 0-11. This gives the appearance that the Court or the Court 

Administrator improperly attached my signature page to Mr. Gobel's 

order. Next, the Court acknowledged that she was aware that I disagreed 

with the final order and had not signed off on it, and instructed that the 

order for this hearing was to indicate that my signature page "should not 

have been attached specifically to the order of child support." RP 60: 1-6. 
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The Court then indicated that I had made allegations that were without 

merit, "specifically, the allegation that there is a criminal act that 

occurred." RP 60: 11-14. My written document indicated that if it were not 

corrected, it would be a criminal act; I did not say that a criminal act had 

occurred, so this statement by the Court was incorrect. CP 73-74. The 

Court stated that she thought I had stricken that in argument. RP 60: 14-15. 

I did not strike that in argument, so this statement was also incorrect. The 

order Mr. Gobel scribed for the hearing did not include language 

triggering action by the Clerk to remove the improperly attached signature 

page on the November 18, 2015 Final Order; I signed "without prejudice" 

because I disagreed with the outcome and the order. CP 101. Yet, the 

Court signed off on this order without adding any language regarding my 

signature page. CP 101. 

The Court erred in filing a document that causes me to be a party 

to an agreed child support modification to which I did not agree. My 

signature page, improperly attached to the order (CP 73-74.), makes me a 

party to the agreement, yet I clearly did not agree to it (RP 60:1-6.). 

The Court erred by leaving the improperly attached signature page 

attached to the final order. The order Mr. Gobel scribed for the hearing did 

not include language triggering action by the Clerk to remove the 

improperly attached signature page on the November 18, 2015 Final 
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Order; I signed "without prejudice" because I disagreed with the outcome 

and the order. CP 101. Though on 2/3/16 the Court had ordered Mr. Gobel 

to include language striking the signature page (RP 60: 1-6), the Court 

signed off on this order without language striking my signature page. CP 

101. During Revision, the Court also acknowledged that I " ... advocate[ d) 

Judge Colton ... acknowledged that she may have improperly attached 

[my] signature to an order". RP2 13:15-17. Yet the Court again took no 

action to correct this error, and it remains on the record today. 

The Court erred in continuing to defer authoring of court orders to 

Mr. Gobel after I put the Court on notice of allegations of misconduct by 

Mr. Gobel, and after the Court determined during the February 3, 2016 

hearing that Mr. Gobel had drafted orders that did not comply with the 

laws governing the requirements for Post Secondary Education Support 

compliance by the dependent child, and when Mr. Gobel engaged in 

hostile behavior. Mr. Gobel scribed the orders for all four of the hearings 

held, and three of those orders have had clear problems such as attempt to 

order discovery that the Court did not order (CP 39), improperly requiring 

attendance records (RP 51: 14-17), and failure to include l~nguage striking 

the signature page (CP 101 ). Much of the record demonstrates Mr. Gobel 

engaged in hostile behavior toward me, with instances too numerous to 

cite. 
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The Court erred in failing to respond to my request for 

reconsideration with written response. On January 22, 2016, Mr. Gobel 

filed a Notice of Presentment for his Order Denying Motions to Strike and 

for Reconsideration of Post-Secondary Ed Support, seeking to have the 

Court deny of all of my pending motions and strike my pleadings; seeking 

$500 attorney fees; and seeking pre-screening of all my future filings. CP 

92-96. This was fifty-nine (59) days after I had requested reconsideration 

without receiving a response from the Court. It is a violation of due 

process rights for the Court to ignore my reconsideration request; not 

responding interferes with my right to request revision which must be 

done within ten days of a final order. In the least, the Court could have 

replied in writing that it was denied, and I could have moved forward with 

my revision in a reasonable time. The Spokane County Family Law 

Procedural Guidelines indicated that reconsideration requests will be 

answered in writing, and there will not be any oral testimony unless the 

Commissioner requests it. 

The Court erred in holding an un-docketed Presentment Hearing, 

motioned for by Mr. Gobel, seventy-one (71) days after I requested a 

reconsideration with written response, when it had failed to respond to my 

request for reconsideration. On January 22, 2016, Mr. Gobel filed a Notice 

of Presentment for February 3, 2016, for his Order Denying Motions to 
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Strike and for Reconsideration of Post-Secondary Ed Support, in which 

Mr. Gobel sought to have the Court deny of all of my pending motions; 

strike all of my pleadings; award $500 attorney fees; and require pre

screening of all future pleadings I would file. CP 92-96. On February 3, 

2016, there was a presentment hearing in front of Pro Tern Commissioner 

Wendy Colton. RP 36-69. During the hearing, the Court stated, "This is 

the time and place set to address a number of issues that have come up in 

this Court file." RP 38. Later, the Court expressed appreciation for both of 

us coming to court and stated she believed these matters needed to be dealt 

with in person rather than in writing. RP 59: 15-17. Such a statement gives 

the appearance that ex parte communication happened between the Court 

:.1 ,~d Mr. Gobel. If the Court wanted the hearing, why did Mr. Gobel 

request a Presentment hearing instead of the Court requesting a hearing, or 

else notify me of ex parte communication requesting that Mr. Gobel set a 

presentment hearing? This hearing was not on the court docket. A-6. I 

believe it is improper to not respond to my reconsideration, and then hold 

an un-docketed hearing for the issues Mr. Gobel presented when I had 

asked for a reconsideration prior to this. This situation gives the 

appearance that the Court and Mr. Gobel planned this and attempted to 

interfere with my right to due process, and does not reflect that the Court, 

of its own decision, required oral testimony. I was forced into a hearing I 
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did not want to attend, where Mr. Gobel made oral testimony not officially 

requested by the Court, and then had attorney fees improperly imposed on 

me. Accordingly, this hearing was procedurally incorrect, per the Family 

Law Procedures, and is the equivalent of false arrest. After considerable 

research regarding the propriety of undocketed hearings, I was only able to 

find one useful reference. In Ellis v. United States, the note at the top of 

the opinion states, " ... which undocketed order does not constitute an order 

or judgment of this Court and shall have no effect. .. on any subsequent 

proceedings." A-2. 

The Court erred in failing to ensure that the written order for the 

February 3, 2016 hearing included instructions requiring c.lerk' s action to 

implement the Court's oral order that the improperly attached signature 

page on the Final Order of Child Support be stricken. The order Mr. Gobel 

scribed for the hearing did not include language triggering action by the 

Clerk to remove the improperly attached signature page on the November 

18, 2015 Final Order; Commissioner Colton signed off on the order. CP 

101. Both were clearly aware that it was an improperly attached page that 

the Court ordered stricken. RP 60: 1-6. Clearly both were disinterested in 

correcting the error on the records, since neither took the necessary action 

to correct it. 
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The Court erred During the February 3, 2016 in upholding the 

initial decision regarding the tax dependency exemption without providing 

any explanation of whether the decision was based on law or equity, and 

without Mr. Gobel presenting an argument based on law or equity for Mr. 

Silver being granted the tax award and erred in finding that the discussion 

of children's tax exemptions was presented in a manner that properly 

opened the matter for discussion and decision in the Court, when Mr. 

Gobel made an oral motion for tax dependency exemption at the end of 

the October 26, 2015 hearing, and did not ever make a proper written 

motion for such tax awards. On October 30, 2015 , I filed a Notice and 

Objection stating that during the 10/26/15 hearing I was not given an 

"opportunity to address the awarding of the 2015 tax credit for" A.R.S. to 

Mr. Silver; stated that I had been granted the tax credits for A.R.S. 2015 

and forward; stated that changing the tax awards so late in the year created 

a financial burden for me; and advised the Court that such a ruling meant 

Mr. Silver would "have 7 of 8 opportunities to claim the kids on his taxes" 

b?,sed on this decision. CP 55-56. During the 2/3/16 hearing, I advised the 

court of relevant facts: Mr. Silver and I have 2 children in common, and 

both have always lived with me (RP 48); the Court affirmed that I pay 

over half of A.R.S.' support even if the PSES support payment came to me 

(which it did not) (RP 49). The Court noted my original petition did not 
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request adjustment of tax awards. RP 51 : 19-22. Mr. Gobel then falsely 

stated that we had argued the taxes and therefore it was tried by consent. 

RP 52:2-4. The record very clearly shows that it was not argued. RP 

34:21-35:5. Mr. Gobel then stated that I want some things from the July 

2014 order changed and other things left the same, which is inconsistent 

(RP 52:8-10) but the Court had the option to change what it wanted 

because "[t]he modification was clearly before the Court" (RP 52:20-21). I 

notified the Court that Mr. Gobel had never motioned properly for the tax 

award, which "was sprung at the end of the hearing", and I had not agreed 

to nor was prepared to discuss it. RP 56: 17-22. Neither the Court nor Mr. 

Gobel was able to identify a motion for tax awards. RP 57: 11-58:6. In 

response, the Court stated, "I know that you argued [the taxes] and I recall 

the reason why I did what I did .... " RP 57:23-24. Again, we never argued 

the taxes; Mr. Gobel asked for it and the Court granted it with no further 

discussion. Furthermore, there is no explanation in this hearing of why the 

Court "did what it did". RP 57-58. Next, the Court stated that the October 

30, 2015 , Notice and Objection I filed was not brought to her "attention 

until later on." RP 59:3-4. This is clearly problematic, because at the end 

of the 10/26/15 hearing, the Court instructed me to note my objections. 

35: 14-19. The Court stated that "the tax exemption was argued on October 

26, 2016 (sic) ." RP 61 : 16-1 7. Again, this is not true, as noted above. Later 
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the Court stated, "I will indicate that the order from Commissioner 

Anderson should remain the same in that effect." RP 62:4-5. This appears 

to be the only logical statement the Court or Mr. Gobel made about the 

matter of taxes. Then, the Court determined, after I could 1).0t provide 

information about A.R.S.' s wages earned for 2015 , that A.R.S. would be 

filing her own taxes for 2015, clearly an assumption because she had no 

information needed to determine that A.R.S. earned enough to file. RP 

62: 17-21. The Court next stated that the order required A.R.S. to notify the 

parents in writing before January 1 if she intended to file her own taxes, 

and determined that had not happened. RP 63: 1-6. The Court then stated, 

"Based on that, I'm going to leave the language the same because I do 

think that it would be beneficial for [A.R.S.] if she can claim herself in the 

2016 year." RP 63:21-24. This was unclear to me and led me to believe 

she meant she would leave Anderson ' s language the same; since she had 

just prior said that Anderson's order would stand. This is problematic in 

that the deadline for A.R.S. to notify parents had passed, yet without a 

final order, no one knew what actions should be taken. This essentially 

interfered with A.R.S. ' s rights by imposing a deadline that had already 

passed, but was not a final order at the time it passed. During this 

Presentment hearing, Mr. Gobel was not asked for, and did not offer, any 

argument about why Mr. Silver should get the 2015 tax award for A.R.S. 
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RP 57-58. How can I make an argument in an appeal when no actual 

reason was given for the way the tax award was granted and there were no 

arguments for it? I believe it was purposeful to not provide a reason, in 

order to minimize any future litigation about this matter. And how is it 

proper to redistribute property which was already distributed in a prior 

hearing, without an explanation for the reason? Tax awards should not be 

handed out as a boon to represented parties, particularly in a case where 

the child in question will not benefit in any way from givii:ig that parent 

the tax award. Mr. Silver and A.R.S. do not ever see each other, and she 

gains nothing from him claiming her on his taxes, yet she lives with me, 

and as a result, experiences the same financial hardship as I do by me 

L' sing the tax exemption. Furthermore, the Commissioner did not need to 

create a protection for A.R.S. to be able to claim herself on her taxes; per 

the IRS tax code, if A.R.S. does not qualify as my dependent, I simply 

cannot claim her and she has full right to claim herself. Furthermore, it is 

offensive that the Court would assume it needs to ensure that I do not 

interfere with A.R.S. 's rights to her own taxes; there is no evidence 

anywhere to indicate that I have not done everything in my power to 

provide properly for my children. If the Court believed this, the Court was 

seriously swayed by Mr. Gobel's false statements, to which the Court 

allowed me neither to object (RP 15-23:25) nor to address (RP 25:17-22). 
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Finally, I believe it is improper that the Court made a decision based on 

her assumption about missing evidence (A.R.S.'s earnings for 2015), 

when neither the Court nor Mr. Gobel requested that information prior to 

the hearing. 

The Court erred in holding me to higher standards than those to 

which it held Mr. Gobel by refusing to allow me to orally motion 

regarding misconduct by Mr. Gobel yet allowing Mr. Gobel to orally 

motion for tax awards during the same hearing. During the hearing, the 

Court would not permit me to present a motion for order of sanctions for 

abuse of process, stating that it wasn't motioned ahead of the hearing, and 

said that I would have to serve him 12 days ahead of time if I want to 

make a motion, and that the matter should not be considered that day 

because it wasn't timely. RP 4. If it were true that things must be filed 12 

days before the hearing, then Mr. Gobel should have served and filed the 

financials and declaration on October 14, 2015, instead of on October 16, 

2015. At the very end of the 10/26/15 hearing, Mr. Gobel orally motioned 

for the Court to award one of the two years of tax dependency credits for 

A.R.S. to Mr. Silver. CP 34:21-35:2. The Court agreed. CP 35:3-5. The 

Court was in error by permitting a last-minute oral motion by Mr. Gobel 

yet refusing to broadly construe and consider my motion for sanctions. 
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The Court erred in allowing Mr. Gobel to violate RCW 

26.09.175(4) which requires he provide his client ' s financials within 20 

days ofreceipt of the summons, by failing to take any corrective action 

against Mr. Gobel for failing to provide financial information to me and 

the Court until 121 days after they were due, interfering with my ability to 

engage in meaningful discovery requests, though I had brought this to the 

Court ' s attention multiple times. On September 9, 2015 , I put Mr. Gobel 

on notice that 84 days after receipt of the summons, he still had not 

provided Mr. Silver' s financial information, and that on July 21 , 2015, I 

had advised "that until the matter was resolved, it should be treated as if it 

would move forward and be hard (sic) in court. That was 50 days ago." 

CP 3 7. On September 10, 2015, prior to the ex parte hearing, I served and 

filed a response to Mr. Gobel ' s Objection, putting the Court on notice 

about the lack ofresponse and financials. CP 34. On September 18, 2015 , 

I put the Court and Mr. Gobel on notice that Mr. Silver' s financials were 

overdue by 73 days, and that I no longer would have opportunity to 

request discovery unless the scheduled hearing were to be further delayed. 

CP 40-41. On October 19, 2015, (erroneously dated 10/16/15 by Spokane 

County Clerk), I filed a response to a declaration from Mr. Silver, noting 

that Mr. Gobel had served my with "all of Mr. Silver' s financial 

declarations on October 16, 2015" which was "over 4 months after my 
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initial filing, 10 days prior to the scheduled final hearing, and my 

birthday .... " CP 52. During the 10/26/15 hearing, I put the Court on notice 

of Mr. Gobel serving me with financials when they were 101 days 

overdue, in the afternoon at my place of work on my birthday. RP 7:11-22. 

During the Presentment hearing, I also raised the issue of untimely 

financials served on my birthday. RP 58:10-14. During revision I also 

raised the issue of Mr. Gobel failing to provide financials in a timely 

manner (RP2 15: 12-16), to which Mr. Gobel objected on the grounds that 

it was outside of the scope of this hearing (RP2 15: 1 7-19), which the 

Court sustained (RP2 15 :20) and instructed me that I could only revisit 

what I argued during the 2/3/1 6 hearing (RP2 15 :22-25). !"had brought this 

issue up in every court hearing, beginning on October 26, 2015 , and the 

Court never took any corrective action. 

The Court erred in failing to consider and take action on my 

Motion for Change of Judge which identified reasons that I believed the 

Commissioner in question had a bias against me. On January 29, 2016, I 

filed a Motion for Change of Judge, citing failure of the Court to consider 

concerns about misconduct; citing the Court ' s permissive attitude toward 

Mr. Gobel's failure to follow court rules; citing failure to include me in the 

decision about the award of tax exemptions; citing improper attachment of 

my signature page on the final order; and citing that I believed that my 
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request "for a correction of an error on the record that creates fraud will 

have created a level of discomfort that would result in an unfair hearing." 

CP 97-98. The Court said she had read the entire Court file (RP 44:8-9) 

and so the request that she recuse herself had been seen, yet she did not 

acknowledge it or take any action. I believe the outcome of the 2/3/16 

Presentment hearing demonstrate that the Court, in fact, was biased 

against me, as evidenced by the numerous issues in that hearing. 

The Court erred during Revision in denying it was hearing any 

issues accept for the granting of attorney fees when said Motion for 

Revision identified both granting of attorney fees and improper awarding 

of tax dependency exemption as the subjects for revision, along with other 

details of misconduct. On February 12, 2016, I filed a motion for revision 

requesting: revision of the award of $500 attorney fees; acknowledgement 

that neither the law nor equity permitted imposition of attorney fees on my 

based on the circumstances of the case; and revision of the award of tax 

dependency exemption for A.RS. for 2015 to Mr. Silver. CP 102-105. 

This was done according to RCW 2.24.050, and LAR 0. 7, which indicate 

that I have the right to request revision of the order within 10 days of 

entry. In my request, I also identified issues during the process such as the 

9/10/15 attempt by Mr. Gobel to have the Court order a reply to discovery; 

Mr. Gobel's failure to provide financials until they were 101 days 
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overdue; Mr. Gobel engaging in harassing behavior by serving my with 

Mr. Silver's financials at my place of work on my birthday; Mr. Gobel 

obtaining outcomes by orally motioning during a hearing without proper 

formal motion; the Court refusing the receive my motion regarding 

misconduct because it wasn't properly filed 12 days prior to the hearing; 

failure of the Court to acknowledge my statements about Mr. Gobel's 

misconduct; and failure of the Court to correct the improperly attached 

signature page on the November 18, 2015, order. CP 105. I also asked the 

Court to estoppel Mr. Gobel from changing positions on his arguments 

because it created a moving target. CP 106. Yet, during the Revision 

hearing, the Court indicated that the award of $500 attorney fees was the 

only issue before it. RP2 11 :25-12:2. Mr. Gobel and the Court discussed 

what was actually before the Court in the 2/3/ 16 hearing, and determined 

that the Court had "read [the] entire court file", and that therefore 

everything had been before the Court that day. RP2 32:23 - 34: 13. Though 

I have repeatedly brought up the same uncorrected issues, and though the 

Court determined during revision that all of the file was in front of the 

Court for the 2/3/16 hearing, the Court still did not hear the many issues I 

had brought up, and decided that it would "affirm the commissioner and 

her rationale for the parts of the motion for reconsideration that she 

denied, and that portion that she granted." RP2 34:21-24. I was essentially 
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denied the right to due process by the Court repeatedly ignoring my 

complaints of misconduct and bad behavior, by the Court failing to 

respond timely to my reconsideration, and the Court failing to allow issues 

that really were within its jurisdiction. 

The Court erred during Revision by offering Mr. Gobel an 

opportunity to conduct additional research outside of the hearing and later 

present additional information to supplement his position regarding the 

award of attorney fees. The Court asked Mr. Gobel if he had case law that 

supported his position about the attorney fees (RP2 25: 19-21 ), and offered 

Mr. Gobel the opportunity to do research outside the courtroom and 

provide it to the Court (RP2 26:21-22). I was not offered the opportunity 

to do any additional research during that hearing, and I believe this shows 

that the Court favored Mr. Gobel and gave him an unfair advantage. 

The Court erred by not honoring the American Rule, which is 

specifically in place to prevent the Court or legal counsel from having a 

chilling effect on pro se litigants that causes them to be unwilling to 

protect their rights in the court system. The Court indicated that my 

reconsideration was not frivolous (RP 60:1-11) but later ordered that I pay 

Mr. Gobel $500 in attorney fees because I'm "held to the same standard as 

the attorneys" and Mr. Silver had to reply to additional motions. RP 64: 18-

65: 1. The Court never specifically identified any motions I filed which did 
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not raise legitimate issues. I presented case law and cited the American 

Rule, asking the Court not to order me to pay because I had not made 

frivolous filings. RP 66: 10-67:8. Mr. Gobel responded by arguing that the 

attorney fees were equitable. RP 67:11-15. The Court upheld the decision 

to award attorney fees, stating it was "based on ... balancing the equities 

and a lack of foundation for some of the motions that Mr. Silver did have 

to respond to." RP 68:11-14. During Revision, when discussing whether 

there was justification via case law for imposing attorney fees on me (RP2 

25:19-26:20), the Court stated that it did not "want to exceed [the Court's] 

authority under the statute." RP2 26:24-27: 1. This would indicate that the 

Court exceeded its authority during the 2/3/16 hearing. The Court also 

confirmed that it did not see intransigence, and that intransigence wasn't 

before the prior Court. RP2 27: 15-1 7. The Court revised the order for 

"attorney fees on the basis absence of ability to pay." RP2 35:22-23. 

Failing to honor the American Rule and its intent to enable pro se litigants 

to stand up for their rights in court without fear of being made to pay 

attorney fees creates a chilling effect on me and results in fear that the 

Court would continue to attempt to punish me in future actions with Mr. 

Gobel, who demonstrates in the record ongoing attempts to force me back 

into court. CP 123-124. 
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The Court erred by permitting ongoing irregularities in the 

proceedings which, collectively, resulted in a violation of my right to due 

process, as follows: 

The Court erred in not liberally construing my allegations of an 

abuse of process and by disallowing me to fully present information about 

misconduct by Mr. Gobel during the October 26, 2015 hearing. RP 4. 

Though I orally noted some of the issues, the Court still ignored the 

matter. 

The Court erred via its Family Law Administrator in advising me 

that I did not have a right to a response to my request for reconsideration, 

after I notified the Family Law Administrator that lack of a response to the 

reconsideration would interfere with my right to request a Revision. CP 

97-98. This is a violation of due process rights. 

The Court erred via its Family Law Administrator in advising me 

that I would not be given any information about ex parte communication 

between the Commissioner and the Mr. Gobel and, was required to file a 

public disclosure request to obtain such communication. CP 97-99. 

According to RCW 34.05.455(5), parties should be able to receive a 

memorandum stating the substance of all oral communications and copies 

of all written communications. 
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The Court erred by failing to take any corrective action for 

ongoing misconduct. During the September 10, 2015, hearing in front of 

Commissioner Koyama, Mr. Gobel attempted to have the court order me 

to comply with discovery he had given my right before the hearing, and 

threatened revision when the Court denied his motion and removed the 

language about discovery from his handwritten order. CP 110, CP 119, CP 

39. During all of the hearings, I notified the Court that Mr. Gobel had not 

provided Mr. Silver's financials until they were 101 days overdue, and 

served them on me at work on my birthday, and no action was ever taken, 

not even a verbal correction. Instead, the Court indicated everything was 

timely filed (RP 30:1-6) and there was no intransigence (RP2 27:15-17). 

I'm not sure how the Court could ever determine that things were timely 

filed and there was no intransigence with this set of circumstances. 

The Court erred by failing to take any corrective action for Mr. 

Gobel requesting I pay him $500 in each filing he made after the October 

26, 2015 hearing, though each of my subsequent filings were an attempt to 

protect my rights. On November 2, 2015, Mr. Gobel filed a motion 

requesting the October 30, 2015, Notice and Objection be stricken and that 

he be awarded $500 in sanctions, calling it a "frivolous and baseless 

pleading." CP 57-58. On January 22, 2016, Mr. Gobel filed a Notice of 

Presentment for February 3, 2016, for his Order Denying Motions to 
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Strike and for Reconsideration of Post-Secondary Ed Support, in which 

Mr. Gobel sought to have the Court order denial of all of My pending 

motions; striking of My pleadings; award of $500 attorney fees ; and 

require pre-screening of all future pleadings I would file. CP 92-96. This 

appears to be bullying and harassing behavior that Mr. Gobel uses in an 

attempt to stop me from protecting my rights. 

On October 15, 2015, Mr. Gobel made a request for full access to 

A.R.S . 's post-secondary education records and accounts, requesting her 

user name and password for her college online accounts be delivered 

immediately. CP 50. During the 10/26/15 hearing, it was discussed and 

determined that A.R.S. was not required to give Mr. Silver such access 

because EWU did not have that option available for third parties. RP 

28:20-29: 11 ; 32: 16-29. Yet Mr. Gobel continued to demand access to 

A.R.S. ' s online account, when on March 14, 2016, his office mailed a 

"Demand for Disclosure of All Eastern Washington University Records" 

to me and A.R.S., demanding A.R.S. provide "all" records immediately, 

once again requesting account user name and password, and threatening 

immediate stoppage of support payments if she failed to comply. CP 123-

137. The birthday of Mr. Silver' s and my minor son, C.M.S. , is March 16. 

Once again, Mr. Gobel targets family birthdays for serving papers, which 

gives the very obvious impression of harassment. I responded to Mr. 
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Gobel's demand for disclosure, advised that A.R.S. had provided all 

required information; that his request for "all . . . information" was so broad 

that I could not determine what he was requesting; suggested that Mr. 

Silver really request it of the university "because that will include boxes 

and boxes of paperwork for every piece of information av~ilable at the 

college"; cited RCW 26.09.225 (3), which states the records "are limited 

to enrollment and academic records necessary to determine, establish, or 

continue support ... "; and stated that A.R.S. had provided her grades and 

registration information each quarter as ordered. CP 139-139. I further 

stated that Mr. Gobel was revisiting his request for access A.R. S. ' s online 

account which had been dealt with on 10/26/15, when the Court did not 

grant his request for electronic access. CP 139. I also stated I had provided 

documentation establishing that EWU did not permit third party access in 

October, again attached to this letter. CP 139, CP 141 . I informed Mr. 

Gobel that EWU had replied this time with a written statement citing the 

Family Educational Rights and Privacy Act, and indicating the school 

would not permit this access because it requires student consent each time 

a third party accesses information. CP 139, CP 142. I stated that it 

appeared Mr. Gobel was demanding unnecessary information; demanding 

information in an unpermitted form; and demanding A.R.S.'s user name 

and password that had already been dealt with and resolved during the 
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10/26/15 hearing. CP 139-140. I ended by stating it appeared that Mr. 

Gobel was threatening to take me to court, yet had failed to do so, and was 

making fraudulent filings in the Court "and using this as a mechanism to 

harass me". CP 140. I pointed out that as I had told him before, he should 

simply request needed information, and advised that I had complied with 

discovery requests throughout the PSES action. CP 140. I stated, "THIS 

HARASSMENT MUST NOW STOP." CP 140. Mr. Gobel did not 

respond, and I conclude the goal of this continued attempt to gain user 

name and password, and serving us with court documents _on or 

immediately prior to family birthdays is simply an intent to harass, and to 

create a false record showing nonexistent failure to comply with the court 

order. 

During the 10/26/15 hearing, I asserted that Mr. Silver' s 

declaration served on 10/ 16/ 15 was "intended to sling mud", contained 

untrue information, and misrepresented some information, and I asked the 

Court to strike the declaration; I also asserted that this service of such 

papers on my birthday was abusive. RP 7: 19- 8: 19. I asked the Court if it 

believed the contents of the declaration would be considered, and stated 

that if so, I would like to rebut them; the Court indicated she was "really 

interested in the numbers" and did not allow me to rebut. RP 8:16-21. Mr. 

Gobel told the Court that he was trying to set the stage, and told the Court 
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that Mr. Silver loved "his daughter with all of his heart and [ wanted] to be 

a part of her success and that [ did] not mean writing a check to" me. RP 

11 :9-14. The Court later stated that she believed Mr. Silver did "care very 

much for" his daughter. RP 30:21-23. So, the Court did not permit me to 

rebut, and did not strike the declaration, and then took these statements as 

true. Mr. Gobel also stated that Mr. Silver had been involved with 

A.R.S. ' s "education all along when she would permit it." RP 15: 17-19. I 

attempted to object to this statement, and Mr. Gobel, though phrased in the 

third person, told me not to interrupt his opportunity to create the record. 

RP 15-23 :20. The Court did not interfere with Mr. Gobel's chastisement 

of me for attempting to object to perjury. RP 15:21-25. This was the first 

and last attempt I made to object to Mr. Gobel's statements, though his 

argument lasted much of the hearing, from RP 10: 20, to RP 21: 18. This 

was an untrue statement about Mr. Silver's involvement, and the Court did 

not get my position, yet seems to have factored this into her decision. 

Furthermore, the Court' s unwillingness to interfere in Mr. Gobel shutting 

me down created a chilling effect. Mr. Gobel essentially took control of 

the courtroom, and the Court permitted this. 

During the 2/3/15 hearing, Mr. Gobel referenced settlement 

discussions, and stated that "the last settlement offer was rejected 

September 2, 2015, and for anonymity of the record, I'm just pointing out 
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that the 101 days that she seems very besmirched by passing, has not been 

idle" and further stated that Mr. Silver was "forced to ask very extensive 

interrogatory questions" and said the answers did not arrive until October 

9, 2015. RP 16:1-7. The Court permits Mr. Gobel to make veiled 

references to settlement discussions, which were not presented accurately 

and swayed the Court. 

During the 10/26/15 hearing Mr. Gobel made statements that 

appear to imply that I poisoned A.R.S. against Mr. Silver. RP 17:1-5. The 

Court also stated, "It sounds like [A.R.S. ' s] relationship with her father 

has suffered because ofthis ... " but she believed that he really "cared for" 

A.R.S . RP 30:20-23. However, earlier in the hearing Mr. Gobel had stated 

that Mr. Silver did not want to pay support. RP 20:23-24. Attached as an 

exhibit in the Appendix is A.R.S.'s statement about Mr. Gobel serving her 

directly with a packet of paperwork when she was only 17, which 

contained a declaration from Mr. Silver with misrepresented statements 

about her that cast her in a negative light. A-7. Mr. Gobel himself, by 

delivering court papers to A.R.S. when she was underage, created the 

initial major schism in the relationship, yet he attempts to portray that I 

caused this, and the Court appears to believe him. 

During the 10/26/1 5 hearing, Mr. Gobel further states that A.R.S. 

spent over $6,000 during the summer leaving her accounts empty, and that 
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I provided truncated bank statements to hide this. RP 17:23-18:4. Mr. 

Gobel accused me of partial disclosure. RP 18: 14-16. The~e statements 

were blatant mistruths, and slanderous, and I informed the Court that 

disagreed with much of what Mr. Gobel said and was willing to rebut it, 

but the Court redirected me to focus on the numbers. RP 25: 17-22. Later 

in the hearing the Court determined that I made full disclosure, which 

refutes Mr. Gobel ' s assertion that I made partial disclosure. RP 30:5-6. 

During the 10/26/15 hearing, Mr. Gobel stated that he received my 

response to his discovery "at the late hour on October 9"; due to the 

extensive nature of his request, it took me until the last day it was due in 

order to complete a request that wasn't asked of me until 85 days after 

commencement, yet he attempts to present the facts in a way that creates 

the appearance that I did something wrong, which I did not. RP 20:7-8. 

During the 10/26/15 hearing, Mr. Gobel told the Court that because 

I am a Civil Rights Investigator for the State, I have "no problem making 

arguments and filing documents." RP 20: 18-22. Mr. Gobel has no direct 

knowledge of what I do in my job; I do not ever draft court filings or 

speak in court for my work, and to attempt to lie to the Court to bias the 

Court is improper. 

During the 10/26/15 hearing, Mr. Gobel stated that my husband, 

I\,fr. O'Day, is "voluntarily under-employed" and stated there was no 
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reason he could not work full-time. RP 21 :9-13. The Court determined 

that there was no intransigence and that "people filed their documents 

timely ... " RP 30:1-6. During the 2/3/16 hearing, I noted that Mr. Gobel 

had accused my husband, Mr. O'Day, of being "voluntarily under

employed", (RP 48: 13-18) but Mr. Silver has direct knowledge from me 

telling him that my husband has disabilities. The Court replied by 

instructing me to focus on the orders and took no corrective action. RP 

48:22-23. This is problematic because I have pointed out to the Court that 

Mr. Gobel is creating a false record, and the Court has ignored me. 

During the 10/26115 hearing, the Court indicated that, per the 

statute, A.RS. was to provide grades and attendance records. RP 32:4-13. 

During the 2/3/16 hearing, the Court chastised Mr. Gobel for including 

language in the order requiring attendance records, which are not required 

by RCW 26.19.090. RP 51:14-17. Then, Mr. Gobel responded to the 

matter of attendance records by stating, "you live the consequences -

unlike Ms. O'Day's apparently coaching and prompting and otherwise 

following up on [A.R.S.'s] issues at home." RP 53:10-13. In this situation, 

the Court gave Mr. Gobel improper instructions, he followed them and 

failed to check the law, the Court scolds Mr. Gobel for the Court's error, 

and then Mr. Gobel responds with a disparaging comment about me 

coaching A.R.S. in her weak areas. This is also very offensive and leaves 
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me wondering why the Court permitted this ongoing unprofessional 

behavior. 

During the 10/26/15 hearing, the Court indicated that if A.R.S. did 

not get "passing grades", Mr. Silver could immediately stop making 

support payments. RP 32:13-15. RCW 26.19.090(3) requires the child be 

"in good academic standing as defined by the institution" or the support 

would be suspended during the times the child isn't in compliance with 

these requirements. This is different than the oral ruling that Mr. Silver 

could simply stop paying, and did not confirm that he would need to 

resume paying if A.R.S. were to resume compliance. This .created a 

situation in which any failure to comply for any reason would result in me 

or A.R.S. having to take Mr. Silver back to court to compel him to resume 

payment. 

During the 10/26/15 hearing, the Court stated that I did not dispute 

the worksheets provided by Mr. Silver. RP 33 :9-10. Earlier in the hearing, 

I had stated that I didn't agree with the numbers Mr. Gobel had provided, 

but that I would acquiesce to using them on the worksheet. RP 26: 12-16. 

The Court ignored my statement of disagreement and mischaracterized my 

position on the worksheets, which is not proper. 

During the 10/26/15 hearing, Mr. Gobel had stated· that Mr. Silver 

did not want to pay support. RP 20:23-24. During the 2/3/16 hearing, I 
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advised the Court that during the 2014 child support modification, Mr. 

Silver wanted to stop paying child support because A.R.S. had turned 18, 

though she was still in high school. RP 48:4-8. Mr. Gobel stated that Mr. 

Silver was happy to pay his obligation, and that, "[he knew] that [l] went 

on record saying [his] client's tried to avoid his obligation·- no. [Mr. 

Silver] wants to pay his fair share, not what the Mother wants." RP 53: 19-

23. It seems that Mr. Gobel presents his clients position on whether or not 

he should support A.R.S. in a continually changing fashion. 

I obtained transcripts of the hearings on September 10, 2015; 

October 26, 2015; and February 3, 2016, which I provided to the Court for 

the revision hearing. I did not understand that the transcripts were also to 

be served on the Clerk, and the Judge's Judicial Assistant indicated prior 

to the revision hearing that the transcripts would be filed, yet only filed the 

transcript for the hearing on September 10, 2015, in front of 

Commissioner Koyama. CP 109-121. If the Judicial Assistant made sure 

tu file the 9/10/5 hearing transcript, why would she not file the others? 

During Revision, Mr. Gobel stated to the Court that I was not 

following the rules governing reconsideration, but was actually asking the 

Court to re-hear the 10/26/15 and 7/31/14 hearings. RP2 17:23-18:5. In 

reality, I had continually brought up the same issues in each of the 

hearings (10/26/15 and 2/3/16) but they were ignored, and so these 
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complaints were ongoing. I was not asking for any re-hearing of the 

7131 114 hearing, about which I did not complain. 

During Revision, Mr. Gobel stated that the only item granted from 

my reconsideration request was an increase in number of days for A.R.S. 

to provide grades. RP2 20:4-7. He misstated that the change was from 10 

to 14 days, since it was actually from 7 to 14 days. CP 74-75. Also, it was 

untrue that I was only granted that one item, because the Court also 

granted correction from attendance records to registration. By portraying 

the outcome improperly, Mr. Gobel presented information· that would 

sway the Court into believing that the attorney fees were justified because 

I only prevailed on one request and therefore would not be the prevailing 

party in the issue. However, the fact that the Court discussed the taxes and 

established that they were worthy of reconsideration, and began her 

decision by stated that Anderson's order should stand, it is clear that the 

request had merit and I did partially prevail. 

In my Motion for Change of Judge, I indicated that Ms. Peterson 

had told me very specifically that I did not have the right to a response on 

my reconsideration request. CP 97-98. I BELIEVE THIS 

CIRCUMSTANCE RAISES MY COMPLAINT TO A HIGHER 

ST AND ARD OF REVIEW - STRICT SCRUTINY - BECAUSE 

CLEARLY THE STANDARD THE FAMILY LAW COURT USED 
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WAS TO NOT RESPOND, SINCE I DID NOT RECEIVE A RESPONSE 

TO MY RECONSIDERATION. It is beyond improper for the Family Law 

Court Administrator to tell me that I do not have a right to. a response on a 

reconsideration. 

I have a right to procedural due process, as noted in the Fourteenth 

Amendment of the Constitution of the United States of America. Case 

Marchant v. Pennsylvania R.R. indicates that people should not be 

deprived of our property because of a violation of due process rights, 

which is what has happened in this case. 

E. Conclusion 

As a result of the this matter unfolded, I have been subjected to 

improper proceedings and ongoing violations of my right to due process, 

resulting specifically in a loss of property in the form of tax dependency 

exemption award, which equates to approximately $3,000, resulting in my 

financial obligation for PSES being twice would it should be, and Mr. 

Silver's obligation being offset by about half. I have experienced ongoing 

grief and stress, having been forced to go to multiple court hearings 

against my wishes, and having been forced to file numerous court 

documents in an attempt to protect my rights. However, I have continued 

en because I believe in the public interest that this case represents. 
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Without a clear and specific guide to how tax dependency exemption 

awards should be distributed in child support cases, litigants are without a 

resource to help them understand whether the way taxes were awarded 

was proper or not. It would be necessary to create a guide or ruling that is 

equitable, consistent, and predictable. 

I seek the following relief: 

Reversal of the award of A.R.S. ' s 2015 tax award, so that.it is granted to 
me; 
Alternatively, if the Court prefers, granting the right to me to claim tax 
awards for both A.R.S. and C.M.S. for 2016 and all future years until they 
no longer qualify as dependents. 

Issuance of statewide guidance or a ruling regarding how tax dependency 
exemption awards should be distributed in family law cases. 

Sanctions against Mr. Gobel as the Court sees fit. Because I am not an 
attorney, I do not know what would be appropriate, and ask the Court to 
decide that. I would like this because it may be the only thing that deters 
future misconduct. I may decide to seek Post Secondary Education 
Support for my son, C.M.S. , and if Mr. Gobel is not deterred from such 
conduct in the future, I would not be willing to go through such an 
experience again. 

October 10, 2016 

\ 
Respectfully submitted, __ ,,, 
Hei i Rachael O 'Day 
Pro Se 
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The Requirements of Due Process 
PROCEDURAL DUE PROCESS: CIVIL 

Generally 

Due process requires that the procedures by which laws are applied must be evenhanded, so that 
individuals are not subjected to the arbitrary exercise of government power.683 

683 Thus, where a litigant had the benefit of a full and fair trial in the state courts, and his rights 
are measured, not by laws made to affect him individually, but by general provisions of law 
applicable to all those in like condition, he is not deprived of property without due process of 
law, even ifhe can be regarded as deprived of his property by an adverse result. Marchant v. 
Pennsylvania R.R., 153 U.S. 380, 386 (1894). 

http://law.justia.com/constitution/us/amendment-14/36-procedural-due-process-civil.html 
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56 of518 DOCUMENTS 

RENE ELLIS, Plaintiff-appellant, -v.- UNITED ST A TES OF AMERICA, Defend
ant-appellee. 

I 
( 

No. 04:3016-cv 

UNITED STA TES COURT OF APPEALS FOR THE SECOND CIRCUIT 

t 34 Fed. Appx. 483; 2005 U.S. App. LEXIS 11934 

... 
June 20, 2005 ·, Decided 

----
• A summary order in this case \1as issued pursuant to Second Circuit Local Rule * 0.23 on April I, 
2005 and was posted on the \1ebsite of the Second Circuit on the same day. but as a result of clerical 

/ error was not docketed or served ofl the parties pursuant to Fed . R. App. P. 45(b)( I) and (c). Nor was 

(

' judgment entered pursuant to Fed. R. App. P. 36. This summa1y· order vacates an'd supercedes the 
undock(·tcd order of April I. 2005. which undocketrd order does not constitute an order or judgment 
of this Court and shall have no effect under 28 U.S.C. §* 1254 and 2101 or Fed. R. App. P. 40 on any 

·"-. subsequent proceedings . 

"'-- --

Page I 

NOTICE: [**1] RULES OF THE SECOND CIRCUIT COURT OF APPEALS MAY LIMIT CITATION TO UN
PUBLISHED OPINIONS. PLEASE REFER TO THE RULES OF THE UNITED ST ATES COURT OF APPEALS 
FOR THIS CIRCUIT. 

PRIOR HISTORY: Ellis v. United States, 127 Fed. Appx. 530, 2005 U.S. App. LEXIS 5287 (2d Cir. N.Y. , 2005) 

COUNSEL: FOR APPELLANT: ALEXANDER J. WULWICK, of counsel to Gross Schwartz Goldstone & Campisi, 
LLP. New York, N'r . 

FOR .A.PPELLEE: BENJAMIN H. TORRANCE, Assistant United States Attorney (David N. Kelley, United States At
to rney for the Southern District of New York, Sarah S. Normand, Assistant United States Attorney, of counsel), New 
York, NY. 

JUDGES: PRESENT: HON. SONIA SOTOMAYOR. HON. REENA RAGGI. HON. PETER W. HALL, Circuit Judg
c>s. 

OPINION 

1*4831 UPON DUE CONSIDERATION of this appeal it is hereby ORDERED, ADJUDGED, AND DECREED that 
the judgment of the United States District Court for the Southern District of New York (Cote, J.), be and it hereby is 
AFFIRMED. 

Plaintiff Ellis appeals from the judgment of the district court dismissing his claim of negligence, brought under the Fed
eral Tort Claims Act, 28 U.S.C. §§ I 346(b), 2671-2680, for lack of subject matter jurisdiction. We assume the parties' 
fa miliarity with the underlying facts. procedural history, and specification of appellate issues. For substantially [**2] 
the reasons stated by the district court, Ellis' claim of negligence on the part of Officer Rollock is barred by the discre
tionary function exception to the FTCA, 28 U.S.C. § 2680(a). The evidence of record clearly establishes that Officer 
Rollock was entrusted with discretion in the enforcement of the policy barring inmates from entering housing units in 
which they did not reside. Like the district court, we find no conflict on this score between his deposition testimony and 
his later declaration ; moreover, even supposing arguendo that his deposition testimony can be understood to indicate 
that he believed he was expected to check the residence of every prisoner seeking to enter a residence unit in every in
stance, that subjective understanding is irrelevant because uncontradicted evidence shows that no such requirement was 
in place. Ellis does not challenge the district court's correct determination that enforcement of the controlled movement 
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Page 2 
134 Fed. Appx. 483 , *; 2005 U.S. App. LEXIS 11934, ** 

policy falls within the scope of the discretionary function exception. See, e.g., Calderon v. United States, 123 F.3d 947, 
951 (7th Cir. 1997). The judgment of the district court is therefore AFFIRMED. [**31 
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Family Law/ Parentage Department, Spokane County Superior Court 

PROCEDURAL GUIDELINES 

1. Family Law Docket Calls 

a. Begins promptly at 8:30 a.m. on Tuesday, Thursday and Friday. Any case not 
reported as ready for hearing at docket call will be stricken, unless prior 
arrangements have been made with the Family Law Coordinator. 

b. All assigned cases must be set on the correct docket day for the assigned 
Commissioner. If the case is unassigned, it shall be set on a Tuesday, 
Thursday or Friday. 

c. Documents submitted to the Court must be typed or printed legibly. 
d. Docket call may only be answered by attorneys, Rule 9 legal interns or pro se 

parties. In the event that counsel has a conflicting court appearance at the 
time of docket call, Rule 9 legal interns or registered paralegals may answer 
docket call. Any individual answering docket call must be able to answer the 
Court's questions regarding assignment of the case. If counsel does not 
appear, counsel must be immediately available by phone or in person if 
needed. 

e. All cases are presumed to be in compliance with LR 94.04: no oral testimony, 
argument based on the affidavits only, argument limited to IO minutes per 
side. 

f Any case which is outside the rule must be reported as such _at docket call and 
been called in previously per local rule. All cases are expected to comply with 
Local Rule 94.04 regarding page limits. 

g. If the motion is for contempt with imprisonment requested, or if there is an 
Order allowing oral testimony, counsel/parties must so advise the Court at 
docket call. 

h. Cases will be set for hearing at 10:00 a.m. and I :30 p.m. Any counsel or party 
requesting a specific time setting must so advise the Court at docket call, 
along with the reason for needing the specific time. Priority will be given to 
cases in which counsel or parties have conflicts with other court hearings. 

1. Any other reason for special consideration in setting the hearing must be 
reported at docket call. 

J. Failure to report as set forth in (d), (e), (f) and (g) above will result in the 
matter being set for hearing within the rule at a time specified by the Family 
Law Coordinator. No changes will be made without good cause and the 
specific approval and agreement of the Court, the Coordinator and 
counsel/parties 

k. If a matter involves a substantial amount of pleadings/documents to be 
reviewed (not subject to the page limit rules), counsel shall call the Family 
Law Coordinator no later than 12:00 noon the day before the hearing so that 
the Court may prepare for the hearing in advance. Failure to so advise the 

Family Law / Parentage Department 
Procedural Guidelines I 
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Court may result in the matter being continued so that the Court may have 
enough time to appropriately review the file. 

I. Bench conference requests must be made at docket call, and will be 
immediately assigned to a Courtroom for argument. Requesting counsel shall 
pull the file; prose parties are to ask the Clerk's office (room 300) to provide 
the file to the assigned courtroom. Parties/counsel should report to that 
courtroom as soon as they are done with their cases at docket call. Failure to 
appear at the bench conference may result in the bench conference proceeding 
as scheduled with only counsel/parties who do appear. If the Court determines 
that the case will proceed to hearing, counsel/parties shall notify the 
Coordinator immediately. Failure to notify the Coordinator may result in the 
matter not being heard on that day. 

m. The docket will be posted as soon as it is set. The Court, the Clerk and the 
Coordinator's office will not take phone inquires as to hearing time or 
courtroom assignment. 

n. Counsel/parties should be ready for hearing at the time the matter is set. If 
parties/counsel on a case are not present, the Court will go on to the next case 
on the docket and may strike the hearing. 

o. In the event that the number of cases reporting as ready exceeds the time that 
the Court has available that day, cases may be assigned to another day .. 

p. The Court Administrator's or Clerk's staff will pull the court files for those 
cases which are set for hearing. Court files which are in the possession of 
parties/counsel must be handed to the Coordinator at the end of docket call. 

q. Counsel shall provide bench copies to the Family Law Coordinator. 
r. Any documents not in the Court file and which counsel wishes the Court to 

consider must be provided to the Coordinator at the end of docket call. 
Failure to do so may result in the Court not considering those documents. 

s. Any objections to any documents submitted for the Court's consideration must 
be outlined in the Motion Status Sheet in writing and handed to the 
Coordinator at the end of docket call. 

t. If some of the issues set for hearing are resolved prior to docket call, 
counsel/parties shall advise the Court at docket call as to which issues remain 
to be heard. If the issues are resolved after docket call, counsel/parties shall 
advise the Coordinator and clerk for the assigned Commissioner immediately. 
If a matter that has been set for hearing settles or continues, counsel shall 
immediately notify the Coordinator. 

u. Continuance orders must be entered timely so that the case will appear on the 
appropriate docket. If a continuance order is entered less than 7 days prior to 
the court date, a copy shall be furnished to the Coordinator's office prior to the 
court date. 

v. Any attorney or party acting in bad faith with regard to these requirements will 
be subject to terms and sanctions. 

Family Law / Parentage Department 
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2. State Parentage and Child Support Contempt Docket Calls 
a. Begins promptly at 8:30 a.m. Monday and Wednesday for cases filed by the 

State. 

3. Presentment hearings 
a. Counsel/parties are expected to enter orders immediately after hearing. The 

moving party/counsel shall bring proposed orders to the hearing. 
b. If counsel/party is unavailable immediately after the hearing, orders must be 

presented to the Court. by 4:00 p.m. on the day of the hearing. 
c. No presentment hearings will be set without the specific approval of the 

Court. 

4. Motions for reconsideration 
a. The moving party must provide a copy of the motion, any supporting 

documents, and a proposed order (hard copy or electronic) to the 
Commissioner via the Family Law Coordinator and opposing party/counsel. 

b. The responding party must provide a copy of the response and a proposed 
order (hard copy or electronic) to the Commissioner and opposing 
party/counsel within 10 days of the motion being received. 

c. The Commissioner will enter a written decision and Orders as necessary. No 
oral argument will be permitted unless requested by the Commissioner. 

Family Law/ Parentage Department 
Procedural Guidelines 3 
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Part VII D1 ssolut1on of Marriage 

C l1apter 41 . Other Relief Ava ilable in D1sso1ut1on Proceedings 

§ 41 :::;. ,\l locition of tax exemptions 

A statute directs the court 1n a dissolution proceedin g to .. make provision for the allocation of the ch ildren as 

federa i tax exemptions ·· 1 The statute does not tie tax exemptions to custody or ch ild support. thu s permi tting the 

court to make the determino t1on independently of other factors. 

Another statute states that the court may choose to d1v1de the exemption s between the parties , alternate the 

exemptions between the part ies. o r both The authority to allocate ta x exemptions 1s based on the premise th at 

a child's best interests are served when the financial s1tuat1ons are maximized to ensure that exempt ions are 

u,ed effectively the trial cou rt shou ld allocate them (or split them) , to the party who w ill benefit the most from 

the~, considering tax laws. tncome levels, and child support obl1gat1on s. 

n ,e Wa shington courts have upheld the sta tutes as valid . reJect1ng the argument tha t they are preempted by the 

Internal Revenue Code. ·' 

lnco•ne tax exemptions for dependent ch ildren are con sidered elements of child support , not mari ta l property , 

and may be transferred in child support mod1f1cat1on proceed ings.· 

A parent can be ordered to execute any waive rs or other documents required by the Internal Revenue Service 1n 

order to implement the court's decision. 0 It 1s good practice to include such an order 1n the decree of 

(11ssolut1on. 

Tl1e a llocat•on of dependency exemptions 1s Just one of severa l tax cons1derat1ons that may a ri se ,n a dissolution 

proceeding Other tax considera tions are d iscussed in a 3ubsequent chapter ' 

Westlaw © 2015 Thomson Reuters No Claim to Or ig U S Govt Works 

Footnotes 

Author and Editor 

A statute 

RCWA 2'3 09 050 

For a good discussion of the statute and its 1mpl1cat1ons. see Warner, Danie l M . Jud1c1a1 A llocation of 

the Federa l Income Tax Ch ild Exemption in Wash ington State. Washington State Bar New s. April . 

1994 

May choose to 

RCWA 26 19.100. 

59 

Page 1 of 2 

SELECTED TOPICS 

Child Support 

Mcd1ficat1on 
Ctisicov and S;.;pt;-o·! er f-:i! ncr (h:lc!•-::m ,J f 

Gh·nrc~d Paren t:; 

Secondary Sources 

Appendi x 2. Uniform Marriage and 
Divorce Act 1970 Act, as amended in 
1971 and 1973 

21 Wasti Prac Fam. t..nd Commur,1ty Prop 
L Appendix 2 

Adaoted from 9.~ Uniform Laws Annotated 
Master Edition @ West Pubhshtng Co .A.11 
rights reserved Official :ext and comments 
reproduced with perm1 ss io:1 of the National 
Conf£:rence of Cornrn1ss1oners on 

State court's authority , i ll marital or 
child custody proceeding, to allocate 
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G regory Bourke. et al and T imottly Lo"e et 
a l , Pet1t1oners. v Steve Beshear. Governo • 

of Kentucky et al Respondents 
Supreme Court of the United States 

Feo 27. 2015 

FN· Counsel of Record H J· Not adnmted 1n 
D C . supervised by Ropes & Gray panners 
who are members of the DC Bar (Filed 
01119;13J t James Obergefell. under 28 
U S C § 17 46. dedare under the penal 

https :// l .next.westlaw.com/Document/I775cd2ff7c79 l l dabOccbcfl 7234124 ... 10/7/2016 



~ 41 :5.Allocation of tax exemptions / Westlaw 

Support Obligations 

1n re Marriage or Peterson . 80 '/.Jash App 148 15,3 906 P.2d 1009 1013 (Div it?95) 

Rejecting the argument 
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father) 

Good practice 
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the necessary documents so that the other parent 1s unable to claim the chi!d as an exemption, then 

there will be an automatic pro rata support reduction for the next year 
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fo r Depar1ment of Social and Health 
Services. Add itional . Defendants . 

2000 WL 35519938 
Guardianship Estate of Danny KE.FF ELER 
by Wanda P1erce, Guardian and other 
persons s1m1larly situated Pla1n~1ffs _ v. State 
of Washington. Departinent of Socia l anct 
Health Serv1ci=5 Defendant Lyle Quas11n. 
Director of the Department of Social and 
Health Seiv,ces and Michael R Hoobs 
Program Manager for Department of Social 
and Health Services Additional Defendants 
Super ior Cour1 of Washington 
May 30 2000 
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Supreme Court pursuanl to Rt..P 9 11 on 
December 2 1999 The ord~r on Remand 
directs this court to make f1nd 1ngs of fact 

State of Washington, Plain t.i ff v, 
Howard Ralph E3U\. K EL Y. Dcfendd r:t 

2000 WL 35439004 
State at Wash1ng1on. Pla1nt1ff v Howara 
Ralph BLAKELY. Defendant 
Supenor Court of Washington 
Nov 13, 2000 

( ]Pnson [ BO Clerk's action required 
firearms rights revo li..ed 5 6 1 1 :~ sentencing 
hearing was held present were Defendant 
HOWARD RALPH BLAKELY Oefendanrs 
Lav.-yer· Doug Phelp~ (Deputy } 
Prosecuting 
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JUDICIAL ALLOCATION OF THE FEDERAL 
INCOME TAX CHILD EXEMPTION IN 

WASHINGTON STATE 
by Daniel \L Warner 

~ llocat1un of fcckral income 
If A rax child -depe ndency ex-
: : emption i:- rrequenrly :t con-
l::::::---'- rentiou~ issue in dissolution 
Jnd p(ht -d 1,,01 u t it111 proceeding~. The 
ihwn behind the ewmption is that per
sons burdened \\ith tile 1·esponsib ility of 
paving for br inging up children should 
not be unJuh taxed - th:ir rhe resources 
,:, ai !Jblc for ~hi lci ,up1x1rt be ma\ i Ill i zed. ' 

Pre-198-' Rules 
Be fore J 9S-L a non-cusrodial parent 

>.1 JS entirled to c lc1 im the chi Id e.,crnpt ion 
if he bJ,ed rh e cl:\im on a decree or 
11rirte11 agrecrne1H ,illocHing the e,e111r
tion ro him and h ,2 paid ar least S600 ror 
the child·, ,upport . nr if he prnvided at 
'.c~q S l : nn in ,u ppnn ;111cl the cuqocl ial 
parent could not ckarly estab lish th at ,he 
prn11ded more. : 

The pr2- I l)X..i rule, proved unwork
able: 

The pre,en r [ pre-198..i J rules gov
erning rl1e allocation, of the depen
denc1 c,e111ption arc often subjcc
tiie ;rnd prc,en t difficult probl~ms 
0t prc,nf ,111d , ub,ta11tiatio11. The [n 

terna i Rc'\enue Servi ce becomes . 11 -

roh<::d 1n lllJ il_l di,pule, bet\vcen 
parents 11 ho claim the dependcncv 
exempt1011 based 0 11 providing .'I Uf;_ 
~on u1 er the appi icable thre,holds. 

he -:ost lo the parties and the gov
enimem to reso]I e t hcsc disput~s ,s 
rel~n,1·cJv 11. h I I · _ 1g an( t 1,; government 
ha\littl't'· ~ k. I c «\ rc,enue at sta··e 1n tie 
outco1ne. ; 

The l 98..i Amendments 
In 10:;:.1 C . 

J s,, _ ·" · -Ongre s, amended sect ion 
- - ,t 1onlr I C d ·.. · c ntemal Re ve nue Code (''the 
o e i t·1 II a,Jai. '·. a ov. the non-custodial parent 

rn or dcp, I . I .. the ,us t .. enc ~·ncy e_xemp r1011 on y ,t 
\\;· -, _ ocli,iJ p:1rent s12ned a written a1. -r,,- . ~ 
'1'hu~ .·. ,,;,·endering the right to the claim. 

' · repon,:d 1he Congressio1wl co rn -

mince . .. dependency disputes herween 
parents will be resolved withoul the in 
\'Oih:ment or the Internal Revenue Ser
vice. J IRS form 8332 i, rhe one-page 
waiver: it allows the custodial parent to 
release her cla im to a child· , exemption 
for the .. current year·· m for tax yea rs in 
the future. including, as the form's notes 
pro\·ide. ··ror all future yeJrs." No longer 
:ire cli1·orced parents confronted with rhe 
task (or opportunity) of showing how 
much they contributed to the child ' s sup
port in order to ge t the exemption: the 
cus todial parent alway.~ gets the exemp
tion. unless she has sig ned a waiver or the 
coun has allocated it for her. The new 
rules ··establish a simple. bright-line tcsr 
for the TRS 10 use.·· ' 

Problems with th e New Rules 
\Vh i le the new rules obviate arguments 

over ll'hich parent provided sufficient 
support to trigger award of the exemp
t ion. all is not settled by this ·'bright line 
te.,1.·· beeJuse there is economic sense in 
awani1ng the exemption only to the par
ent with the la rge r income. So Iwo new 
problems ari,e for ex-spouses and their 
practitioners. First. ca n the court in a 
dissolutio11 proceeding award the non 
custodial parent th e exemption when the 
cu,toclial parent has not signed the waiver 
(i.e .. can the court ;1ssign the waiver) ·) 
Second, if the custodial parent has signed 
the waive r for some years in the future or 
for ··all future years.·· can the court real 
locate the exemption upon a showing or 
changed circumstances wh ile the waiver 
is in effect ( i.e .. is the wa il'er irrevocable 
for its duration)") 

Can the court ;iward the exemption as 
part of the dissolution decree? 

\Vashington law holds that a court 
may award the exemption as part of the 
dissolurion denee. The Washington State 
Court of Appeals. Divi sio n 3. answered 
the firq question in Re r/Je Mwnagc of 
Pcucnck. '' A decree of dissolution was 
entered in March of 1988: in the decree. 

the court aw:irded custody of the part ies· 
child to Mrs. Peacock. but awarded the 
kderal t:1x e~empti on to Mr. Peacoc k. 
conditioned on his remaining current on 
support payments. 7 Since Mrs. Peacock 
had nor signed the waiver. she argued that 
the co urt erred in granting the exemption 
to her ex-husband. The court noted RCW 
26 .09.050. which provides : 

In entering a denee of dissolution 
of marriage ... the court sh al I .. 
make provi s ion for the allocation of 
the children as federal tax exem p
tions. 

And the court found that the 1984 Code 
amendments were designed to resolve 
frequent and time-consuming arguments 
with the IRS over which parent was en
titled to the exemption (based on who 
provided support over the applicable 
thresholds), not to interl'ere with .. domes
tic re lations iss ues in which rhe states 
have particular interest." ' The court con
cl udcd: --Rew 26.09.050 is not preempted 
by federal lavi ... This is the same conclu
s ion reac hed by most courts considering 
the i,,uc. 9 

IRS 1040 Instructions imply the same 
ability of courts to award the exemption 
in decrees. 

Interestingl y. the IRS it se lf. in it , fn
:;rructions to Form I 040 has arrived at the 
same result (t he instructions, of course . 
arc 1101 law and are not binding 011 the 
IRS). For tax year 1987. the instructions 
provided that a noncustodial parent could 
claim the exemption only if the custodial 
parent signed Form 8332. or if a divorce 
decree that was in effect before 1985 
stated that the noncustodial parent should 
take the exemption. This is in ;iccorclance 
with the 1984 Code amendments. For 
l 988 (and these [nstructions have re 
mained unchanged). the fol lowing is pro
\·icled for taxpayers who wish to claim 
non -cus tody children: 

V.ASl-f!NCTO N STATE BAR /\'EWS At>ri l !99-, /9 
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Attach Form 8332 . Re lease of 
C laim lO Exemption for Child ol 
Divorced or Separated Parent s . or 
similar statement. If yo ur divorce 
dec ree wem into effec t after 1984 
and it states that yo u can claim the 
ch il d as yo ur dependent. yo u m ay 
:lltach ,1 copy of the fol low ing pages 
from the decree or agreement in 
stead of Form 8332: 

( I JCover page(writ e theother 

paren t ' s soc ial security number on 
thi s page) . and 

(2) The page that stal es you 
can claim the child as you r depen
dent. and 

(3) Signature page showing 
the date of the agreement. 10 

The requirement is not that the 
signature p~tge show the con., ent of 
the custodial parent. A dec ree en-

r ---- ·---------·-------- -·--------------~ 
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tered by default or accepted by the 
custodial parent without full knowl 
edge of its terms or of their im por
tance might we! I contain an assign
ment or the exemption to the non
custodian. The IRS instructions al
low this. but the reg ulations do not. 11 

The instruction s. then. fo ll ow the 
thinking of the majority of courts in 
allow ing a court -assigned exemp
ti on. 

Duration of the A ward to 
Noncustodial Parent 

In Peacock. the custodial parent had 
not signed the wa iver surrendering her 
righ"t to the exemplion: the coun of ap
peals affirmed the tri al cou rr" s all ocation 
of the exempti on to the noncustodial par
en t even absent a signed waiver. When 
the cou rt all ocates the waive r. ir should 
be fo r one year on ly: its an nu al renewal
since the wa iver covers the previous 
year--i s conditi oned on the noncustodial 
spouse ha vi ng met the support obliga
tions for the previou s yea r. 1

" If the child 
support payments we re 11 01 made. the 
exempt ion reverts to the custod ial parent 
because rhe noncustodial parent would 
refuse to sign the waiver for the rax year 
passed. 

Reallocating Waivers 
Can the court reallocate an executed 

1rniver') The second question posed above. 
can a state cou rt reallocate rhe exemption 
in the face of an exec uted wa iver. is more 
problematic because oi" the IRS· s conten
ti on that the waive r is ·'irre1·oc:1ble .·· As 
menti oned above (note IS) there :ire good 
reasons why a wa ive r might be e.\ecuted 
fm several vears in the future or for "all 
future yea r; ... Here it is arg ued th al real · 
location of such a 1\aiver is proper. 

The Commi s.,i o11 e1· 01· 11it IRS ha~ suc
ce,sl·ully argued that the custod ial parent 
ca nnot repud iate a wri tt en agreement 
gran t 111g he r hu sband the exempti on even 
if she claimed "she was under nrreme 
press ure when she signed ·· it. 1

' This 
ar~umen t. howeve r. is unt ern1b le for all 
ca~es. It should not prevail in the foce of 
ordinary contract Ja w nor when consid- l 
creel in terms of the purpose of the 1984 l 
Code amendments. 

The app li ca tion of famili,lf' conll"act 
!all' could make void ,1 v-ritten 11·aiver of 
the exemption: Duress. und ue influence. 
and so 0 11. No further di scuss ion of these 
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·i ncq1.i!, "i ll l,c unck rt ::ikcn here. 
pi Court, '1 :1\·e broad cl isc ret ion to modi i'y 
di ,·orcc dt'dees . even absent voidab le 
cau,at:on. 

General Rule for Modification 
of Dissolution Decrees 

In d1,,l1i u1 ion cbes. where the we lfare 
of chi ldre n i~ at stake. courts have even 
niorc l:1111ulk' to mod il·y the pa rti e;;" :1gree-
111 en rs 11l.1111'1e) do unde r regu lar cont ract 
111, . Th ,' \\ ·.1,hingto11 Supreme Court has 
.srared rh.11 th e cou rt· s power to mod i r_v a 
judicd ckl· ree regarding alimon y and 
~uppon _.,, u Id nor be res tric ted by an 
a£re.:rne11t hct11 een the parties . even i r 
rl;:tt .t'.Cre, 111e n1 i, i11co1·po rated in the de> 
,:ree. ~nk" the alimony :rnd support pay
me11t, ,, :\' r,irt o f the ct iv isi on of property. 

Traditional Rule Unchanged 
\\ .hi!-: tl1e 1973 Disso lution Act 1:1 ade 

asm:tli i111·1.•:1d on the court s · aur ho,·it) to 
mod, h 111:1inten:111 ce awards. '" rhe tradi
tional ,uk · th .1 t courh cou ld mod ify 
dirnrc, ,:kc:ree, a\ to child support is 
unchan:2CLI. 

I,, /1·, '.;.,,, ;,,'.Z <' or O(,c11 . the Court of 
. .\ ppcal, ,,pined : 

\\ ,~ :11 ·c co1r, incecl that under \Vash
i11g1<)!l l,111 ::, t1· ia l coun is never abso-
1~:: .... 1 

1 
\ 1..1111..l il~I l:.'nro1\.C an ~1grec

mcnt he11,ee 11 ::, hu sband and "ife 
reg:i rd i ng ,upport pay men rs and may . 
u11d c1· .1p1·1·o p1·iate ci rcum srances, 
i ch,u1'.2c' l thc ob i igation ot· the spouse 
,,. he, 1'11•1111,ecl ro make support pay
n1ci·li "· 

R,\:Jn.1111.:! child , upport pro, i, ion, . 
gain . the \\ ,1,l! ing 1on court of apµeals 
as held 111,tt .. :1 clccree draw n in compl i
ncc ,, 1th the ,ta tu tc 111ay a lways be mod i-
1ed ,r ci1cum,1,rnces warrant. ·· ,- Anet· 
1ore ,,1ec1,i11gly . th at .. the po wer or the 
1;,i 111ur1 ru 11wdi!') provi s ions of the 

ire" 111 ,. 1,1!,;hle .·· 1' Al stake i, soc iety ·, 
1er :1 rcli i11g ··pul, lic interes t in the \\e l
l!\' ,, 1· the cliil dn: 11. ·· '" 

Significance of the 
Dependency Exemption 

1, noted ,tbO\e I fo otnote 4 ) the do llar 
nount in 1,,11c in these cases may not be 
cat.· ,, allll b: it'ie ll" probably ,vou lcl not 
·qi rt he c, •u rt to consider realloca tion of 

a \alid ly s igned wa iver of the child-s up
port ta .\ e.\empt ion. However. as pa rt o f a 
ge ne ral reass ign ment o r 1inanc ial ob i ig.a
ti ons ow ing to the chil dren of d ivo rced 
pare nt s due to cha nged circumsrn nces. 
the t:1.\ exempti on should be taken in to 
acco unt. ' 1 Automati call y awardin g th e 
e.xe mprion to the cus todi al paren t with 
out reg .ire! to her income wo uld not inure 
to the welfare of rhe child ren. If. to rake 
the C.\ treme case . the custodial parent had 
no income and the noncustod ia l paren t 
con side rab le in come. such an awa rd 
wo uld be unreasonable. Simil arl y. if the 
custod i::i l parent had waived the exemp
tion. and then he r fin ancia l ci rcumstances 
changed or she re m::i rried so tha t the C.\

eI11ption wou ld benefi t he r more than her 
e.x -hu sband. it wou ld be reasonab le. as 
part o r a re,·iew of support req uirements. 
for the court to consider reallocat ion of 
the e .\ e111prion. c, The pt11vose and benel°i t· 
of shift ing the exe mpt ion is ro rn axi 111 i1.c 
t:1., savings and ap pl y the savings to hi gher 
chil d-su pport award. 

State clomesric relations law arg ues in 
favor of re allocation of the depe ndency 
wa i vcr in appropriate circu rn ~rances . Such 

rea ll oca ti on. however, would be imper
mi ss ible if the IRS·s conte ntion that the 
,,ai ve r is .. irrevocable '· preelllpts state 
law . 

Federal or State Law'? 
Federal Preemption does not apply. 

Whether a state court may consider rea l
loca ti on ofa va lidl y signed 1,v ai verns p.1rt 
or a n10cli fic ati on o f the dec ree depends 
upon whether such cons ide ration is pre
c luded by fede ral preempt ion. The Pea
cock court . in determining that it could 
a;;s ign the waive r ah inirio . reviewed the 
1:nv of l"edera l preemption a:- interpre ted 
by the Washington courts . ' ' 

Cong ress ional intent is determ inati ve 
in questions of fe deral preempti on of 
stare law. In Was hington there is ::, strong 
presumption aga inst r·inding preempti on. 
Preemption may be fo und on ly ii. federal 
la\\' .. c lea rl y ev inces a congressiona l in 
renr to preempt stare law.·· or there is such 
a .. direc t and positive .. conlli ct ·' tha t rhc 
two ac ts c::i nnor ·be reconc iled or stand 
toge ther ... " ' Domes ti c re lati ons is an 
area pa rt ic ularly wi th the author ity or the 
st::ites: in sofar as marri age is\\ ithi n tern-
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pciral control. the states lay on the guiding 
hancl. "The whole subjec t of1he dom esti c 
re la1 iorn, of hu sbnnd and wi fe . parent and 
chi Jc!. belongs to the Jnw of the state s and 
nut to laws of the United States ... Federal 
court~ repeat edl y have dec lined to asse rt 

_j urisd icti on ove r di vorces th at presentccl 
no federal ques ti on. On the rare occas ion 
ll'hen state fa mil y la w has come into 
conll ict \\' ith a federal statute. thi s Court 
ha~ lim it ed rev iew under the Supremacy 
C lau~e lC1 a determination whether Con
~res, has '·pos iti ve ly req uired by direc t 
c11actmc'nl ·· th at stJte l:111· be preempted . 
-\ rne1·econfli c1 in words i, 11 01 suffi c ient. 
S rate Lm1i ly and fam i Jy-p rope rt y law mu st 
,In "nuior da mage" 10 "clear and ~ub
,tan11:d .. feclera l 1meres1s befo re the Su 
prcmzicy Clause wil l demand th at st:ne 
lc111 be 01·e1Ti dcle n. 

Thi? L:nited S1ates Supreme Cou n has 
lo uncl implied federa l pree mpti on where 
~1:11e la11 at iss ue eonlli cts with f'ecleral 
lc1\\. eit her because it is im poss ibl e to 
comply with both or becm1se state law 
swncb :1s an obstac le to the accornpli sh
mcnt and e\ecuti on of congress ional ob
.icc1 ives. c.J 

Simplification Sought 
As noted above, " the Congress iona l 

objecti ve for adopting the Code amend
ments rega rding di spos ition of the ex
emption was to reduce conge,1ion in fed
eral tax court caused by arguments over 
which spouse should ge t it. There was no 
Congress ional interes l in interfering with 
the very strong. indeed "in violable' · au 
thorit y our state court s assume ove r pro
vis io ns of di vorce decrees affec1ing the 
we lfa re of chil dren. So long as arg u
ments about which spouse gets the ex
empti on do not clog the federa l sys tem. 
there is no federal inte res t 111 thi s iss ue 
and the stare i, free to dec ide as it sees fit. 
" It is a matt er of indiffe ren ce to the !R S 
which paren t rece ives the exempti on. so 
long as on ly one pa rent c laim s it nncl the 
fo rms are in order. " co It has also been 
obse rved that " the Amendmen t [~ec tion 
152] it se lf contai ns no dec larati on that 
the dec lara ti on [waiving the exempti on] 
be signed vo luntari ly and docs not pro
hibit state courts to order rhe custodi al 
parent to sign the declaration ... 2' By thi s 
analys is there is no conJ'li ct with fe dera l 
law at all: the an alys is. howel'e r. ra the r 

stra in s the norm a l con ce pti on of a 
·'wai ver'' as som e1hing volunt ary. 

Although Washington courts have not 
rul ed on thi s precise questi on. whether 
the trial court should have di sc reti on on a 
petiti on for rnodifical ion to rea ll ocare the 
exemption. the matter was spec ifica ]J v 
addressed in Ford 1· Ford.:., The pa rti e~ 
we re cl i vorced: in an order on moti ons for 
r'ehearing the trial court ordered rh e fo rmer 
wi fe 10 ass ign the dependency exemp
t ions to her ex-husband . The Fl orida Dis
tri ct Court of Appea ls held th at such an 
ord er was appropri ate, using !he ana lysis 
desc ribed here. c'' 

Enforcing the Order 
Reallocating the Exemption 
In the fa ce of recalc it rance. a court in 

Washin 2. ton wi ll issue an order direc tino 
executi ; n of the necessary IRS fo rm. Th~ 
orde r will be enfo rced by a contempr 
c it ation, or by havi ng a represent at ive of 
the court exec ute the form . " l f a court of 
equity could not enforce it s decrees. ·ob
viously the court would be rendered im
potent and we wou lei have ne ither law nor 
orde r but everyone cou Id do as he or she 
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plea~cd. 01' course. such a situation can
not be countenanced by the courts for a 

... ;,1 
n10JllClll 

The lnanswered Question 
The u11 :111swered question. and the so
. · - - · C., 1 l'"' " in o :l ,tr"' n hf" vn nrl r hf' n l lr"'""-

;iOll ,,t c·, J11tcrnµt procecd i11gs i11 state 
LuLin . ~1·,,L11n..: .. 1 (OU rt. eith2r in rh: c!ecret:' 

Nb,· rc :1 l I, ,c:11 ion after the decree. docs 111 
r.1cr·a ,,i~11 th e' e.,ernption to the 11oncus
is1d iJI p:11c 111. Th:n r:11·ent then attached 
the in, ll iun tarily-made declaratillll to his 
,'r 11,:::r return . i'vlea,rnhile the cu~todial 
p:m:nt .1ho cl:iimed the e\e111ptio11 111 the 
1·i1tn£ The Ta, Court ,1ou ld again be 
conf7·011tcd 11 ith the ve\ing problem Con
~re,s ,ought to avoid fo r ir: which parent 
:hould 2c1 the exemrtion. Tnterestingl1·. 

~ ~ . 
1his s!lu.1t;on h:ts not pre~e nteci it ~e lf to 
rhe T,1\ 01· fcclcr:i l courts. Obvi ous !> Co11-
s:re,, : ,.,1 lid c I .m fv the l;11v : it h:i s not done 
:o. Ob, i,·,u ,I: . t;o. the Supreme Cou rt 
could 111tc rprc t the law to se ttle 1vhether 
,rate coun, c1re preempted from alloca
rion or 1·e:tl loca tion of the e,e mption: it 
has decl ined the opportunity to do so. :i 

. .\b,cn t definitive i'ederal solu tions. the 
·ra,·2,. :1, 110ted abo1-e . hm e genera ll y 
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Since 1957 

allocated and real located the exemption. 

Conclusion 
Before 198-L the divorced spouse who 

provided more support was entitled to the 
federal child-support income tax exemp
rion. Because cases in whichdetennining 
11·ho p1·01·1clcd more support we re li otly 
ar:;uecl by ex -spc1u~es (and with littl e im 
p:tcr un the revenue collected) and we re 
c logging the federal Tax Court. Congress 
i 11 198-+ amended the l:\w to al lov..- the 
custod i:1! parent (most often the ex-w ife ) 
the cxe mpri on unl ess she signed a wail'er 
g i1·i11g it to her e,- husband. Howcl'e r. 
grant o f the exemprion to the custod ial 
parent might make no economic sense 
and could inure to the economic harm of 
the children. Accordingly most juri sdic 
ti ons h:1 vc held that even absent a s igned 
wai1·e r a court may award the exemption 
in :1 di, ·orce decree. The IRS ·s assertion 
that :tn e.,ec uted waiver is .. itTe\·ocable· · 
is untenable: not on ly might such a waiver 
have been signed under conditions which 
11o uld render any contract voidable. but 
court.\ have broad di scretion to modify 
di vorce decrees to protect the welfare of 
rl iv() rced pa rent<;· children . The court may 

.:-.. ,._: .. 

real locate the depe ndency exemption not
withstanding federal law requiring a 
signed waiver: the matter is of pecu liar 
state-court concern. and the purpose or 
fed eral law is not frustrated by the exer
ci~e of such state-court discretion. The 
state courts-and Washington. in sofar as 
the matter has been ciec,dcd by a \,\, :1~h
ingt011 court. have he ld th ere is no ferler,11 
preemption. No clarification has been 
forthcoming from either Congress or the 
Supreme Court. 

Footnotes 
1 r\ discussion of the hi story of the 

chi Id-support exemption. sec' David J. 
Benson, ·· The Power of State Courts to 
A w:ird the Federa l Dependency Exemp
tion Upon Di vo rce ... 16 U. Dorion L. 
Rei·. 29. tex t accompanying notes 40-48 
( 1990) . 

' For clar ity in the discussion here. the 
cus todial parent shall be considered the 
mothe1· and references shal l be ro femi
nine pronouns: the noncustodial parent 
shall be considered the father. and refer
ences shall be to masc uline pronouns. 

' Act of Aug. 31. 1967, Pub. L. No . 90-
78. ~ I. 8 1 Stat. 191. 19 1-92, 26 U.S.C. ~ 

'\ -~--·,,. /!,~~-:<:/{~ff1 

All the Exhibit Indexes 
and Closipg Sets You Want 

When You Want Them 
~ '. ~ :: ~ 

--

IIEI 

65 
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table of contents and blank-in letter or legal size, bottom 
or side tabbed. We also stock a full line of Tabbies , 

exhibit labels, tags and stampers. 

All indexes are constructed of sturdy 32-lb. ledger 
stock, and tabs are printed both sides and mylar 
reinforced (except blank tabs). 
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I 52 (e )( 2)(A) and (B ). amended 1984 by 
P.L. 98-369, § 423(a). 

~ H.R. Rep. 98-432(II) ( 1984) at 966-
967. Ronald Pearlman . Deputy Assistant 
Secretary of the Treasury. testifying be
fore the comm ittee on Ways and Means. 
(Tax Law Simplification and Improve
ment Act of 1983. Hearings on H .R. 34 75 . 
98thCong .. lstSession.150, 165.1 98.1) 
made a further observation: 

Although the rax li abi lity in these 
di~puies generally does not exceed a 
few hundred dollars. the parties are 
often willing (because of the emo
ti onal nature of the issue ) to litigate 
the matter at a cost far in excess of 
the 1·a lue of the exe mption Thi, 
w:istes judicial anci other govern
mcnwl resources rn1d contribur es 
greatly to the case b,icklog in the 
United States Tax Courr. 
One commentator nor ed. "'/ T]he Tax 

Coun 11 as the scene of I iter.:illy thousand s 
or tri :1 1, to determine whether Mom or 
Pop was entitled to rhe S l .000 exempt ion 
!'or little .Johnny ... (Holden. "The Domes
r ic Rel:iri ons Tax Act of 1984. 34 RIBJ 
11. I 2 / 1986]). 

' Seer ion 152(e) ( l ) Custodial parent 
ge ts exemption .. 

(2) E.rccprion 11'/iere custndiol /H11·c111 
rclca.ffs claim ro c.rcmprionfor rhc .,·ccw 
/A noncustodial parent may rake the ex
emption] ... if-

(A) the custodial parent signs a writ
ten declaration ( in such manner and as the 
Secretary may by regulation s prescribe) 
that such noncustodial parent claim such 
child as a dependent for any taxable year 
beginning in such calendar year. and 

(B) the noncustodial parent attaches 
such written declaration to the noncusto
dial parenr' s return for the taxable year 
beginning during such calendar year. 

There are two other exceptions: (3) 
provides an "exception for multiple sup
port agreemen r / s J ... and ( 4) prov ides :rn 
exception for "certain pre-1985 instru
ment s . 

" Id. at 967. 
' Ford,. Ford. 592 So. 2d 698. Fla. Dist. 

Ct. of Appeals, 1991. ar 702 . 
'771 P 2d 767 (Wash Ct. App .. 1989). 
"Id. at 768. 
10 Peacock. suprn. ar 769. The court did 

note. ho1,vever. that some state courts 
refu sed to assume authori ty in thi s area 
(al 766) . 

11 Sec Lincoln,·. Lincoln. 746 P.2d 13 
(Ariz. 1987); Monrcrn Co1111rr 1· 

r 
I 

I 
Cornejo. 266 Cal. Rptr. 68 ( 1990): ) 
Serrano 1·. Saro nu. 566 A .2d 413 ( Conn 
1989); Rohr 1·. Rohr. 800 P.2d 85 (Idaho 
! 990); /11 re McGarrity, 548 N.E.2d 136 
(]JI. App. 1989): /11 re Baka. 550 N.E.2ct 
82 (Ind. App. J 990): In re Wolsh 451 
N.W.2d 492 (lowa 1990): Hart 1. Harr. 
774 S.W.2d 455 (Ky. App. 1989): Rm·ira 
1. Rol'irn. 550 So. 2d 1237 (La. App. ), 
car. denied 552 So. 2d 398 (La. 1989).; 
\A/ussif 1·. Was.ii( 551 A.2d 935 (Md. 
App. 1989): Boi!n 1·. Bailey. 540 N.E .2ct 
187 (Mass. App. 1989): Fudenhcrg v. 
Molstad. 390 N.W.2d 19 (Minn. App 
1986): Nichols 1·. Tedder. 547 So. 2d 766 
(Miss. 1989): In re Milcsnick. 76S P.2d 
751 (Mont. 1988 ): Bah/.:.a 1· Bahlc"1 . 452 
N.W.2d 286 (Neo. 1990): C11od: , 
Cwod:. 560 A.2d 85 (N..T. 1989): Sl1eehan 
, . Sheehon, I 52 A.D.2d 942. 543 
N. Y.S.2d 827 ( 1989): McKcn:ie , .. 
Jahnke. 432 N.W.2d 556 (N.D. 1988): 
ljughes r. Hugh es . 518 N.E.2d 121 3 
(Ohio. 1988), ce,r. drnied, 488 U.S 846 
( 1988): Mores 1·. Motes. 786 P.2cl 232 
(Utah App. 1989) , ccn denied, 795 P. 2d 
1138 (Utah 1990).: Cross , . Cross. 363 
S.E.2d 449 (W. Va. 1987): ?ergo/ski v. 
?ergo/ski. 420 N.W.2d 41 (Wisc 1988). 

Contra \lillm·erde ,·. Villm·erdc. 547 
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so. 2d l ,~ 1 Fl ;1. Di~r. Ct. App. 1989, (but. 
nb. e\pli ,-i I I y ovemtled by Ford,·. Fore/. 
592 So :d (iL)S. ( Fla. Dist. Ct. App. 1991 ): 
\arga 1 \ u1-.,~(I. -+3-+ N.W.:Zd 152 (Mic h. 
APP I 9SS l : Eiclilc 1 . Eich!c. 782 S. W.2d 
430 (,\! ,, . . -\pp. I n9): Jensen 1. Jensen. 
753 P.::\I .,-i2 (Nev. 1988): In re h11son. 
732 P. : d -l) (Or.App. 1987): Bmndrict ,·. 
Larsen. f-4 2 '.\f.W.2d 455 (S.D. 1989): 
Dm i.1 1 F(lir. 707 S. W.2d 7 1 I (Tex. 
~pp J 986 ). 

Thc F, ,;·d co un observed. ( 592 So.2d ar 
702) re,::' :trd ing the minority position. ··rt 
;houl cl be 11ored that while Nevada and 
,our h D,1!-;01a clo not al low rri al courts ro 
r.111 ,kr 1h,' de pendency exemption un
ess rht ,:u.,todial parcnr vol untaril y rc
inqu i,h,', it. trial courts are allowed ro 
educe :Ii ,- ,1rno unt of child support a 
usrod 1.1 ! r:,re nt receives to balance rhe 
oss of the c,em pti on to the noncustodial 
,a ren t. It Jic1, been ~uggc~tcd the ,:,me 
esu lr 11 ,,u! ,1 obta in in Texas. Sec Cross 1· . 

>0.11 . 363 S. F. 2d -4-+ 9. -+57-58 ( \:V . Va. 
9:S - 1: i ) ,n ! , , Fair. 707 S. W.2d at 71 8. ·· 
,: In,,ruc"tions 10 Form I 0-W. 1987 Tnx 

' ear. p. 8 
1

' Tntern:11 Rn ·enue Service. Instruc
ons IU Form I o-io. l 988. p. 8. 

1
" Bcn,.k r·, Fedc 1·:1i Tax Service. Sec

on .\ ., ;-:: l ib]. p . . -\ :3-22 ( Pub.067 I3FTS 
4:! 1:1 u 1, 1·(11 1011~ the la1,. not the in
:ruc1i,,11, . 111 c,1u n,c: lling as foll o1,·s: 
Co1,,,.1e111: The 1,a iver must be s igned 

y the , u,t(•d1a l parent. A prorision in a 
n·on e Jn r ,'1' . tlzllf is 11 01 signed In· tlze 
:1s10J1,1/ P,1rc111 . 11·011/c/ not satis(,· 1/zis 
~q,u r,:111 , ,u [Emphasis added.] 
I.R. R,·gul ,11ion ~ 1.1 S2-4T. A-3 pro

ide, th ;1 t the noncu stod ial parent may 
1,1 i Ill I h C c'. \ C 111 pt i O 11 .. 0 11 l )' i f" t h e 
Jncu·; t,x li.il 1x 1re nt attached to hi , !her 
., 1·etu rn . . a 11 ritten declaration h c,111 
e L·•.!, 1c1d1. il pa rent stating that he/she 
ill w,t cl,11m the child .. for the year. 
The L' U1T,'11 1 fnr ern ,11 Re ve nue Manu ,li 
IR .\ lanu:t1··l . at ~ection 5 l3.2. for u\e 
1 IR S audiwr, fo ll o vvs !he regulati on: 
[T]hc eu,rodi al parent will be deemed 
rrm 1clc me r l/2 the chilct·s support. 

1cl therci"Pre c111itl ecl the child "s depen 
:nc: ne mpt ion. i rrespectivc of th e 
1ount or· ,u pporr pro vided by the non
St(:,fo1I pan':11 1 or the terms of an y di
>rce !1 r ,e p,ira tion agreement. An cx 
pun n 10 th is rule is provided where the 
stodial p:1rrn r , igns a written deciara-
1n rhat hci';l1e will not claim the exemp-
111 for the ta.\ab lc vcar. and the noncus
:licll pJ.i-cnt att acl{es the declaration to 

his/her return for the year ... satisfac tory situat ion . 
'' [T]he judgment should contain a pro

vision indicating that the annual waiver 
of the dependency exemption is condi
tioned on the former hu sband· s being 
current in his child support payments. 
Fon/ . . wpru. at 704. And to the same 
effect. see F.11de11herg i-. Molstad. 390 
N.W. 2d 19 (Mi nn. Ct. App. 1986). Obvi
ous ly, thi s means the custodial spouse 
must execute a new waive r annually: in 
many situations this may not be a very 

"' Bridge// 1·. Comm. IRS 1972 WL 
2281 (Tax Court). 31 T.C.M. (CCH) 798. 
T.C.M. (P-H) 72.160 ( 1972): the case 
was--ofcourse-decided before the 1984 
amendments ,rnd was based on the previ 
ous law (see text accompanying Note :Z. 
supra.) The Tax Court quoted standard 
contrac t law to the effect that a person 
wi l I not be relieved from the consequences 
of his ov.:n improvidence. poor judgment 
or !Jck of wisdom. And it noted that then-
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. A:,. ·-c 
Bill Bishin (206) 682 - 1584 

'"" f ha YE:' heen ·writing, teaching or practicing in thf' field s in,·t- 196:3. See The law Fin(U>rs: 
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applicable Jaw (Public Law 90-78 . 90th 
Congress . J st Session, 1967, allowing 
the noncustodial spouse to cla im the ex
emption if the custodial spouse signed an 
agreement surrendering it) was des igned 
to re li eve the IRS of a number of disputes 
··so great that it has cast a serious admin
istra t ivc burden on the Service and has 
rendccl to c log the admini stra ti ve ma
chi nery involved in bringing them to a 
conc lusion ·· (Senate Report No. 488, to 
<1L ui1npany J l.J.Z . 6U5(1. Pu bli c L aw 90-
78) . 

1
' See . e g., Millheisler 1·. Millheisler, 

261 P 2d 69 (1953): Von Herberg v. \Ion 

Herberg, l 06 P.2d 737 (1940); Troyer 1•. 

Troyer, 30 P.2d 963 (1934). 
18 See RCW 26 .09.070(7) . A decree of 

maintenance may be nonmodifiable if the 
separation contract and the decree itself 
so provide. 

19 See, e.g., Schaefer v. Schaefer, 219 
P.2d 114, (Wash., 1950). 

10 In re Marriage of Olsen. 600 P.2d 
690, at693 

21 Henn i:. Russell. S76 P 2rl qn:-: ::i 1 Gno 
(\Vash. Ct. App. 1978) 

11 In re Marriage of Srudebaker, 677 
P.2d 789, at 79 1 (Wash. Ct. App . 1984) . 

13 Timmons 1·. Timmons, 617 P2d 1032 
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(Wash, 1980). 
2
• In 1992 the dependency exemption is 

$2 ,300; for a taxpayer with a marginal tax 
rate of 15%, the tax savings are $345: for 
a taxpayer with a marginal rate of 28% 
the savings are $644; with a marginal rate 
of 3 1 % the savings are $713. For a non. 
cu stodial parent in the 31 % tax bracket 
with two dependent chi Jdren, the savines 
amount to $ 1,426. that much more to u;e 
!C' r sy child support. 

25 The Michigan Court of Appeals has 
held that while a trial court no longer has 
the au.thority to determine which parent is 
entitled to the exemption (differi ng with 
the Washington Court of Appeals in Pea. 
corf.:), it opined that, in the fu ture. if the 
custodial parent ever req ues ted the coun 
for an increase in child support, the ex
emption would be a fac tor in that deci
sion. S1ric/.:rad1. 1·. Srric/.:radt, 40 1 N.W. 
2d 256, 258 (Mi ch.Ct. App. I 98 6) . 

26 "To deny our courts the power to 
all ocate the exemption gives the custo
di al pare nt the power to puni sh the 
noncustodial parent by making the tax 
liability greater for the noncustodial par
ent ; greater in fact than the savings the 
custodial parent stands to gain fro m claim
ing the exemption. The onl y real wi nner 
in such a situation is the federal govern
ment. while the real loser is the child .'' 
Ford. supra, at 703 . 

" Peacock, supra, at 768-69 (c itations 
omi tted). 

18 .Vorthll"(Si Ceni. Pipeline c,,rp l 

State Corp. Comm' 11 .. 489 US 493. at509 
( 1989) . 

29 No.te 6. 
31; Ford. supra, ar 702. 
'

1 /17 re Marriar;e of Einhrm; 533 :\'".E.2c 
29, 37 (Ill. Ct. App . 1988) 

'
2 592 So.2d 698, at 704. 

" lb., at 704 . 
_;.; Peacock.supra, at 769-70. quoting 

from Nelson on Dil'Orce and Annulmenr 
(2d ed ). Vol. fl . 285. secrion 16.01. 

'
5 Hughes 1· . Hughes, 51 8 N.E. 2d 1213 

(Oh io. 1988). ceu. denied l 09 S .Ct. J 24 
( 1988) . 

Daniel Warn er sen·ed as public defender 
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in Bellingham for fi1·e wars and rhen prac· 
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