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A. ASSIGNMENTS OF ERROR

1. Washington'spatternjuryinstructiononreasonabledoubtis

unconstitutional.

2. The trial court erred in imposing a $200 criminal filing fee

pursuant to RCW 36.18.020(2)(h) without considering Scott Howard

Greger' s ability to pay this legal financial obligation (LFO).

Issues Pertaining to Assignments of Error

1. Did the reasonable doubt instruction stating a ?reasonable

doubt is one for which a reason exists? misdescribe the burden of proof,

undermine the presiunption of innocence, and shift the burden to Greger to

provide a reason for why reasonable doubt exists?

2. Is the $200 criminal filing fee a discretionary LFO that

requires consideration of financial circumstances and ability to pay before

imposition?

B. STATEMENT OF TIE-IE CASE

The State charged Greger with one count of possession of a stolen

motor vehicle. CP 1. The matter proceeded to trial.

Greger's jury was instructed with the pattern instruction defining

reasonable doubt, WPIC 4.011:

1 11 WASH. PRACTICE: WASH. PATTERN JURY INSTRUCTIONS: CRIMINAL 4.01, at
85 (3d ed. 2008).
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The defendant has entered a plea of not guilty. That
plea puts in issue every element of the crime charged. The
State is the plaintiff and has the burden of proving each
element of the crime beyond a reasonable doubt. The
defendant has no burden of proving that a reasonable doubt
exists.

A defendant is presumed innocent. This
presumption continues throughout the entire trial unless
during your deliberations you find it has been overcome by
the evidence beyond a reasonable doubt.

A reasonable doubt is one for which a reason exists

and may arise from the evidence or lack of evidence. It is
such a doubt as would exist in the mind of a reasonable

person after fully, fairly, and carefully considering all of
the evidence or lack of evidence. If, from such
consideration, you have an abiding belief in the truth of the
charge, you are satisfied beyond a reasonable doubt.

CP 29 (emphasis added); RP 234-35 (emphasis added).

The jury found Greger guilty of possession of stolen motor vehicle.

CP 38; RP 256-58.

At sentencing, the trial court determined Greger's chemical

dependency contributed to the offense. CP 52. The trial court imposed a

prison-based drug offender sentencing alternative pursuant to RCW

9.94A.662, which required Greger to spend 25 months in total confinement

and then 25 months in community custody. CP 55; RP 285.

The trial court imposed no discretionary LFOs except for the

criminal filing fee of $200. CP 57.

-2-



Greger filed a motion and declaration for an order of indigency to

pursue the instant appeal. Greger declared under penalty of perjury that he

did not own any real or personal property of any kind, had no income, and

received government cash assistance of $190 per month in food stamps. CP

46-47.

The trial court permitted Greger to appeal at public expense,

explicitly ordering that public funds must be made available to pay for filing

fees, attorney fees and the cost of preparation of the briefs, and the cost of

preparing the record on review. CP 49-50.

Greger filed a timely notice of appeal. CP 43.

C. ARGUMENT

1. TIE-IE JURY INSTRUCTION THAT TELLS JURORS "A

REASONABLE DOUBT IS ONE FOR WHICH A

REASON EXISTS? UNCONSTITUTIONALLY

DISTORTS THE REASONABLE DOUBT STANDARD,
UNDERMINES THE PRESUMPTION OF INNOCENCE,
AND SHIFTS THE BURDEN OF PROOF TO THE

ACCUSED

Greger's jury was instmcted, ?A reasonable doubt is one for which a

reason exists and may arise from the evidence or lack of evidence.? CP 29;

RP 234. This instmction, based on WPIC 4.01, is constitutionally defective

for two related reasons.

First, it tells jurors they must be able to articulate a reason for having

a reasonable doubt, either to themselves or to fellow jurors. This engrafts an

-3-



additional requirement onto reasonable doubt. Not only must jurors have a

reasonable doubt, they must also have an articulable doubt. This makes it

more difficult for 5urors to acquit and easier for the prosecution to obtain

convictions.

Second, telling jurors a reason must exist for reasonable doubt

undermines the presumption of innocence and is substantively identical to

fill-in-the-blank arguments that Washington courts have invalidated in

prosecutorial misconduct cases. If fill-in-the-blank arguments impermissibly

shift the burden of proof, so does an instmction requiring the same exact

thing.

WPIC 4.01 violates dues process and the jury-trial guarantee. U.S.

CONST. amends. VI, XIV; CONST. art. I, §§ 3, 22. Instmcting jurors with

WPIC 4.01 is structural error and requires reversal.

a. WPIC 4.Ol's articulation requirement misstates the
reasonable doubt standard, shifts the burden of proof,
and undemiines the presinmption of innocence

Jury instructions must be ?readily understood and not misleading to

the ordinary mind.? State v. Dana, 73 Wn.2d 533, 537, 439 P.2d 403 (1968).

?The roles of sentence structure and punctuation are the very means by

which persons of common understanding are able to ascertain the meaning

of written words." State v. Simon, 64 Wn. App. 948, 958, 831 P.2d 139

(1991), rev'd on other grounds, 120 Wn.2d 196, 840 P.2d 172 (1992). In

-4-



examining how an average juror would interpret an instruction, appellate

courts look to the ordinary meaning of words and roles of grammar. ?See

e??g,, State v. LeFaber, 128 Wn.2d 896, 902-03, 913 P.2d 369 (1996) (proper

grammatical reading of self-defense instmction allowed jiuy to find actual

imminent harm was necessary for self defense, resulting in court's

determination that jury could have applied erroneous self defense standard),

overruled in part on other grounds by State v. O'Hara, 167 Wn.2d 91, 217

P.3d 756 (2009); State v. Noel, 51 Wn. App. 436, 440-4}, 753 P.2d 1017

(1988) (relying on grammatical structure of unanimity instruction to

determine ordinary reasonable juror would read clause to mean jury must

unanimously agree upon same act); State v. Smith, 1 74 Wn. App. 359, 366-

68, 298 P.3d 785 (discussing different between use of ?should? and use of

word indicating "must? regarding when acquittal is appropriate), r?

denied, 178 Wn.2d 1008, 308 P.3d 643 (2013).

The error in WPIC 4.01 is obvious to any English speaker. Having a

"reasonable doubt? is not, as a matter of plain English, the same as having a

reason to doubt. But WPIC 4.01 requires both for a jury to return a not

guilty verdict. A basic examination of the meaning of the words

?reasonable? and "a reason? reveals this grave flaw in WPIC 4.01.

Appellate courts consult the dictionary to determine the ordinary

meaning of language used in jury instructions. See, e.g., Sandstrom v.

-5-



? 442 U.S. 510, 517, 99 S. Ct. 2450, 61 L. Ed. 2d 39 (1979) (looking

to dictionary definition of ?presume? to determine how jury may have

interpreted instruction); Anfinson v. FedEx Ground Package Sys., Inc., 1 74

Wn.2d 851, 874-75, 281 P.3d 289 (2012) (turning to dictionary definition of

"common? to ascertain the jury's likely understanding of the word in

instruction).

?Reasonable? is defined as ?being in agreement with right thinking

or right judgment : not conflicting with reason : not absurd : not ridiculous

. . . being or remaining within the bounds of reason . . . having the faculty of

reason : RATIONAL . . . possessing good sound judgment . . .? WEBSTER'S

THIRD NEW In?r't DICTIONARY 1892 (1993). For a doubt to be reasonable

under these definitions it must be rational, logically derived, and have no

conflict with reason. See Jackson v. Virginia, 443 U.S. 307, 317, 99 S. Ct.

2781, 61 L. Ed. 2d 560 (1979) (?A 'reasonable doubt,' at a minimum, is one

based upon areason.?'); Johnson v. Louisiana, 406 U.S. 356, 360, 92 S. Ct.

1620, 32 L. Ed. 2d 152 (1972) (collecting cases defining reasonable doubt as

one ?'based on reason which arises from the evidence or lack of evidence?')

(quoting United States v. Johnson, 343 F.2d s, 6, n. 1 (2d Cir. 1965)).

Thus, an instruction defining reasonable doubt as ?a doubt based on

reason? would be proper. WPIC 4.01 does not do that, however. WPIC 4.01

-6-



requires "a reason? for the doubt, which is different than a doubt based on

reason.

The placement of the indefinite article ?a" before ?reason? in WPIC

4.01 inappropriately alters and augments the definition of reasonable doubt.

?[A] reason? in the context of WPIC 4.01, means "an expression or

statement offered as an explanation of a belief or assertion or as a

justification." WEBSTF,R'S, s?, at 1891. In contrast to definitions

employing the term "reason? in a manner that refers to a doubt based on

reason or logic, WPIC 4.Ol's use of the words ?a reason? indicates that

reasonable doubt must be capable of explanation or justification. In other

words, WPIC 4.01 requires more than just a reasonable doubt; it requires an

explainable, articulable, reasonable doubt.

Due process "protects the accused against conviction except upon

proof beyond a reasonable doubt of every fact necessary to constitute the

crime with which he is charged.? In re Winship, 397 U.S. 358, 364, 90 S.

Ct. 1068, 25 L. Ed. 2d 368 (1970). Washington's pattern instruction on

reasonable doubt is iu'iconstitutional because its language requires more than

just a reasonable doubt to acquit. It instead explicitly requires a justification

or explanation for why reasonable doubt exists.

Under the current instruction, jurors could have reasonable doubt but

also have difficulty articulating or explaining why their doubt is reasonable.

7



A case might present such voluminous and contradictory evidence that jurors

having legitimate reasonable doubt would struggle putting it into words or

pointing to a specific, discrete reason for it. Yet, despite reasonable doubt,

acquittal would not be an option.

Scholarship on the reasonable doubt standard elucidates similar

concerns with requiring 5urors to articulate their doubt:

An inherent difficulty with an articulability requirement of
doubt is that it lends itself to reduction without end. If the

juror is expected to explain the basis for a doubt, that
explanation gives rise to its own need for justification. If a
juror's doubt is merely, 'I didn't think the state's witness was
credible,' the juror might be expected to then say why the
witness was not credible. The requirement for reasons can all
too easily become a requirement for reasons for reasons, ad
infinitum.

One can also see a potential for creating a barrier to
acquit for less-educated or skillful j'urors. A juror who lacks
the rhetorical skill to communicate reasons for a doubt is

then, as a matter of law, barred from acting on that doubt.
This bar is more than a basis for other jurors to reject the first
juror's doubt. It is a basis for them to attempt to convince
that juror that the doubt is not a legal basis to vote for
acquittal.

A troubling conclusion that arises from the
difficulties of the requirement of articulability is that it
hinders the juror who has a doubt based on the belief that the
totality of the evidence is insufficient. Such a doubt lacks the
specificity implied in an obligation to 'give a reason,' an
obligation that appears focused on the details of the
arguments. Yet this is precisely the circumstance in which
the rhetoric of the law, particularly the presumption of
innocence and the state burden of proof, require acquittal.

-8-



Steve Sheppard, The Metamorphoses of Reasonable Doubt: How Changes in

the Burden of Proof Have Weakened the Presumption of Innocence, 78

NOTRE DAME L. REV. 1165, 1213-14 (2003) (footnotes omitted). h'i these

various scenarios, despite having reasonable doubt, jurors could not vote to

acquit in light of WPIC 4.Ol's direction to articulate a reasonable doubt.

Because the State will avoid supplying a reason to doubt in its own

prosecutions, WPIC 4.01 requires that the defense or the jurors supply a

reason to doubt, shifting the burden and undermining the presinnption of

lflnocenCe.

The beyond-a-reasonable-doubt standard enshrines and protects the

presumption of innocence, ?that bedrock axiomatic and elementary principle

whose enforcement lies at the foundation of the administration of our

criminal law.? Winship, 397 U.S. at 363. The presumption of innocence,

however, ?can be diluted and even washed away if reasonable doubt is

defined so as to be illusive or too difficult to achieve." ?, 161 Wn.2d

at 316. The ?doubt for which a reason exists? language in WPIC 4.01 does

just that by directing jurors they must have a reason to acquit rather than a

doubt based on reason.

In prosecutorial misconduct cases, appellate courts have consistently

condemned arguments that jurors must articulate a reason for having

reasonable doubt. Such fill-in-the-blank arguments ?improper impl[y] that

-9-



the jury must be able to articulate its reasonable doubt? and "subtly shift[]

the burden to the defense.? State v. Emery, 174 Wn.2d 741, 760, 278 P.3d

653 (2012); accord State v. Walker, 164 Wn. App. 724, 731, 265 P.3d 191

(2011); State v. Johnson, 158 Wn. App. 677, 682, 243 P.3d 936 (2010); State

v. Venegas, 155 Wn. App. 507, 523-24 & n.l6, 228 P.3d 813 (2010); State

v. Anderson, 153 Wn. App. 417, 431, 220 P.3d 1273 (2009). These

argiunents are improper ?because they misstate the reasonable doubt

standard and impermissibly undermine the presiunption of innocence.?

?, 174 Wn.2d at 759. Simply put, "a jury need do nothing to find a

defendant not guilty.? Id.

These improper burden shifting arguments are not the mere product

of prosecutorial malfeasance, however. The offensive arguments did not

originate in a vacuum but sprang directly from WPIC 4.Ol's language. In

Anderson, for instance, the prosecutor recited WPIC 4.01 before arguing, ?in

order to find the defendant not guilty, you have to say, 'I don't believe the

defendant is guilty because,' and then you have to fill in the blank.? 153

Wn. App. at 424. In ?, likewise, the prosecutor told jurors ?What

[WPIC 4.01] says is aa doubt for which a reason exists.' In order to find the

defendant not guilty, you have to say, 'I doubt the defendant is guilty and my

reason is . . . .' To be able to find a reason to doubt, you have to fill in the

blank; that's your job.? 158 Wn. App. at 682.

-10-



If telling jurors they must articulate a reason for reasonable doubt is

prosecutorial misconduct because it undermines the presumption of

innocence, it makes no sense to allow the same undermining to occm

through a jury instmction. The misconduct cases make clear that WPIC 4.01

is the true culprit. Its doubt "for which a reason exists? language provides a

natural and seemingly irresistible basis to argue that jurors must give a

reason why there is reasonable doubt in order to have reasonable doubt. If

trained legal professionals mistakenly believe WPIC 4.01 means reasonable

doubt does not exist unless jurors are able to provide a reason why it does

exist, then how can average jurors be expected to avoid the same hazard?

Jury instructions "must more than adequately convey the law. They

must make the relevant legal standard manifestly apparent to the average

juror.?' State v. Borsheim, 140 Wn. App. 357, 366-67, 165 P.3d 417 (2007)

(quoting State v. Watkins, 136 Wn. App. 240, 241, 148 P.3d 1112 (2006)).

An ambiguous instmction that permits erroneous interpretation of the law is

improper. ?, 128 Wn.2d at 902. Even if it is possible for an appellate

court to interpret the instruction in a manner that avoids constitutional

infirmity-which Greger does not concede-that is not the correct standard

for measuring the adequacy of jury instructions. Courts have arsenals of

interpretative aids at their disposal whereas jurors do not. Id.
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WPIC 4.01 fails to make it manifestly clear that jurors need not be

able to give a reason for why reasonable doubt exists. Far from making the

proper reasonable doubt standard manifestly apparent to the average juror,

WPIC 4.Ol's infirm language affirmatively misdirects the average juror into

believing a reasonable doubt cannot exist unless and until a reason for it can

be articulated. Instructions must not be "misleading to the ordinary mind."

Dana, 73 Wn.2d at 537. WPIC 4.01 is readily capable of misleading the

average juror into thinking that acquittal depends on whether a reason for

reasonable doubt can be stated. The plain language of the instruction and the

fact that legal professionals have been misled by the instmction compels this

conclusion.

Recently, in State v. Kalebaugh, 183 Wn.2d 578, 585, 355 P.3d 253

(2015), the Washington Supreme Court held a trial court's preliminary

instruction that a reasonable doubt is ?a doubt for which a reason can be

given? was erroneous because "the law does not require that a reason be

given for a juror's doubt.?2 183 Wn.2d at 585. The point the Kalebaugh

2 This conclusion is sound:

Who shall determine whether able to give a reason, and what kind
of a reason will suffice? To whom shall it be given? One juror
may declare he does not believe the defendant guilty. Under this
instmction, another may demand his reason for so thinking.
J?ndeed, each juror may in turn be held by his fellows to give his
reasons for acquitting, though the better rule would seem to require
these for convicting. The burden of furnishing reasons for not

-12-



court missed, however, is that if it is error to instruct jurors reasonable doubt

requires a reason to be given, it is just as much error to tell jurors reasonable

doubt requires a reason to exist.

b. No appellate court in recent times has directly
grappled with the challenged language in WPIC 4.01

In ?, the Washington Supreme Court directed trial courts to

give WPIC 4.01, at least ?until a better instruction is approved." 161 Wn.2d

at 31 8. In ?, the court contrasted the ?proper description" of reasonable

doubt as a ?doubt for which a reason exists? with the improper argument that

the jury must be able to articulate its reasonable doubt by filling in the blank.

Ey?, 1 74 Wn.2d at 759. In Kalebaugh, the court similarly contrasted "the

correct jury instmction that a 'reasonable doubt' is a doubt for which a

reason exists? with an improper instruction that "a reasonable doubt is 'a

doubt for which a reason can be given.?' 183 Wn.2d at 585. The Kalebaugh

court concluded the trial court' s erroneous instmction-"a doubt for which a

reason can be given?-was harmless, accepting Kalebaugh's concession at

finding guilt established is thus cast on the defendant, whereas it is
on the state to make out a case excluding all reasonable doubt.
Besides, jurors are not bound to give reasons to others for the
conclusion reached.

State v. Cohen, 78 N.W. 857, 858 (Iowa 1899); s? Siberry v. State, 33 N.E.
681, 684-85 (Ind. 1893) (criticizing instmction ?a reasonable doubt is such a doubt
as the jury are able to give reason for" because it "puts upon the defendant the
burden of furnishing to every juror a reason why he is not satisfied of his guilt with
the certainty which the law requires before there can be a conviction. There is no
such burden resting on the defendant or a juror in a criminal case?).
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oral argument "that the judge's remark 'could live quite comfortably' with

the final instmctions given here." Id.

The court's recognition that the instmction ?a doubt for which a

reason can be given? can ?live quite comfortably? with WPIC 4.Ol's

language amounts to a tacit acknowledgment that WPIC 4.01 is readily

interpreted to require the articulation of a reasonable doubt. Jurors are

undoubtedly interpreting WPIC 4.01 as requiring them to give a reason for

their doubt. The plain language of WPIC 4.01 requires this articulation. No

Washington court has ever explained how this is not so.

Kalebaugh provided no answer, as appellate counsel conceded the

correctness of WPIC 4.01 in that case. In fact, none of the appellants in

Kalebaugh, ?, or ? argued the doubt ?for which a reason exists"

language in WPIC 4.01 misstates the reasonable doubt standard. ?In cases

where a legal theory is not discussed in the opinion, that case is not

controlling on a future case where the legal theory is properly raised.?

Berschauer/Phillips Constr. Co. v. Seattle Sch. Dist. No. 1, 124 Wn.2d 816,

824, 881 P.2d 986 (1994); ? In re Electric Lightwave, Inc. 123 Wn.2d

530, 541, 869 P.2d 1045 (1994) ("We do not rely on cases that fail to

specifically raise or decide an issue."). Because WPIC 4.01 was not

challenged on appeal in those cases, the analysis in each flows from the
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unquestioned premise that WPIC 4.01 is correct. As such, their approval of

WPIC 4.Ol's language does not control.

c. WPIC 4.01 rests on an outdated view of reasonable

doubt that equated a doubt for which a reason exists
with a doubt for which a reason can be given

Forty years ago, Division Two addressed an argument that ?'[t]he

doubt which entitled the defendant to an acquittal must be a doubt for which

a reason exists' (1) infringes upon the presumption of innocence, and (2)

misleads the jury because it requires them to assign a reason for their doubt,

in order to acquit.? State v. Thompson, 13 Wn. App. 1, 4-s, 533 P.2d 395

(1975) (quoting jury instruction). Thompson brushed aside the articulation

argument in one sentence, stating ?the particular phrase, when read in the

context of the entire instruction does not direct the jury to assign a reason for

their doubts, but merely points out that their doubts must be based on reason,

and not something vague or imaginary." Thompson, 13 Wn. App. at s.

Thompson's cursory analysis is untenable. The first sentence on the

meaning of reasonable doubt plainly requires a reason to exist for reasonable

doubt. The instruction directs jurors to assign a reason for their doubt and no

further "context? erases the taint of this articulation requirement. The

Thompson court did not explain what ?context" saved the language from

constitutional infirmity. Its suggestion that the language "merely points out

that [iurors'] doubts must be based on reason" fails to account for the
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obvious difference in meaning between a doubt based on ?reason? and a

doubt based on "a reason.? Thompson wished the problem away by judicial

fiat rather than confront the problem through thoughtful analysis.

The Thompson court began its discussion by recognizing "this

instruction has its detractors? but noted it was ?constrained to uphold it"

based on State v. Tamymore, 54 Wn.2d 290, 291, 340 P.2d 178 (1959), and

State v. Nabors, 8 Wn. App. 199, 505 P.2d 162 (1973). Thompson, 13 Wn.

App. at s.

In holding the trial court did not err in refusing the defendant's

proposed instruction on reasonable doubt, Tm'izymore simply stated that the

standard instmction ?has been accepted as a correct statement of the law for

so many years? that the defendant's argument to the contrary was without

merit. State v. Tanzymore, 54 Wn.2d 290, 291, 340 P.2d 178 (1959).

Nabors cites Tanzymore as its support. ?, 8 Wn. App. at 202. Neither

case specifically addressed the "doubt for which a reason exists? language in

the instruction, so it was not at issue.

The Thompson court observed ?[a] phrase in this context has been

declared satisfactory in this jurisdiction for over 70 years,? citing ?.

??, 25 Wash. 416, 65 P. 774 (1901). Thompson, 13 Wn. App. at s.

? found no error in the following language: ?It should be a doubt for

which a good reason exists,-a doubt which would cause a reasonable and
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pmdent man to hesitate and pause in a matter of importance, such as the one

you are now considering.? ?, 25 Wash. at 421. ? simply

maintained the ?great weight of authority? supported it, citing the note to

Burt v. State, 48 Am. St. Rep. 574, 16 So. 342 (Miss. 1894).3 However, this

note cites non-Washington cases using or approving instructions that define

reasonable doubt as a doubt for which a reason can be given.=

So our supreme court in ? viewed its ?a doubt for which a good

reason exists? instruction as equivalent to those instructions requiring a

reason to be given for the doubt. And then Thompson upheld the doubt "for

which a reason exists? instruction by equating it with the instruction in

Harras. Thompson did not grasp the ramifications of this equation, as it

amounts to a concession that WPIC 4.Ol's doubt ?for which a reason exists?

language means a doubt for which a reason can be given. This is a serious

problem because, under current jurispmdence, any suggestion that jurors

must be able to give a reason for why reasonable doubt exists is improper.

3 The relevant portion of the note cited by Harras is appended to this brief.

4 8??, State v. Jefferson, 43 La. Ann. 995, 998-99, 10 So. 119 (La. 1891)
("A reasonable doubt, gentlemen, is not a mere possible doubt; it should be an
actual or substantial doubt as a reasonable man would seriously entertain. It is a
serious, sensible doubt, such as you could give a good reason for.?); ?.
State, 9 S.E. 945, 947-48 (Ga. 1889) ("But the doubt must be a reasonable doubt,
not a conjured-up doubt,-such a doubt as you might conjure up to acquit a friend,
but one that you could give a reason for."); State v. Morey, 25 0r. 241, 255-59,
36 P. 573 (1894) (?A reasonable doubt is a doubt which has some reason for its
basis. It does not mean a doubt from mere caprice, or groundless conjecture. A
reasonable doubt is such a doubt as a juror can give a reason for.?).
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Kalebaugh, 183 Wn.2d at 585; ?, 174 Wn.2d at 759-60. The

Kalebaugh court explicitly held, moreover, that it was a manifest

constitutional error to instruct the jury that reasonable doubt is "a doubt for

which a reason can be given.? Kalebaugh, 183 Wn.2d at 584-85.

State v. Harsted, 66 Wash. 158, 119 P. 24 (1911), sheds further light

on this dilemma. Harsted took exception to the instruction, ?The expression,

'reasonable doubt' means in law just what the words imply-a doubt

founded upon some good reason.? Id. at 162. The court explained the

meaning of reasonable doubt:

[I]f it can be said to be resolvable into other language, that it
must be a substantial doubt or one having reason for its basis,
as distinguished from a fmciful or imaginary doubt, and such
doubt must arise from the evidence in the case or from the

want of evidence. As a pure question of logic, there can be
no difference between a doubt for which a reason can be

given, and one for which a good reason can be given.

Id. at 162-63. In support of its holding that there was nothing wrong with the

challenged language, the ? court cited a number of out-of-state cases

upholding instructions defining a reasonable doubt as a doubt for which a

reason can be given. Id. at 164. Among them was Butler v. State, 78 N.W.

590, 591-92 (Wis. 1899), which stated, ?A doubt cannot be reasonable

unless a reason therefor exists, and, if such reason exists, it can be given.?

While the ? court noted some courts had disapproved of similar
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language, it was "impressed" with the view adopted by the other cases it

cited and felt ?constrained? to uphold the instruction. 66 Wash. at 165.

We now arrive at the genesis of the problem. More than 100 years

ago, the Washington Supreme Court in !!U?????l and ? equated two

propositions in addressing the standard instmction on reasonable doubt: a

doubt for which a reason exists means a doubt for which a reason can be

given. This revelation annihilates any argument that there is a real difference

between a doubt ?for which a reason exists? in WPIC 4.01 and being able to

give a reason for why doubt exists. Our supreme court found no such

distinction in Harsted and Harras.

More recent case law confirms that there is no meaningful distinction

between the acceptable a doubt "for which a reason exists" and the erroneous

a doubt "for which a reason can be given.? In State v. Weiss, 73 Wn.2d 372,

378-79, 438 P.2d 610 (1968), the Washington Supreme Court determined

the instruction, ?A reasonable doubt is a doubt for which a sensible reason

can be given,? was ?a correct statement of the law.? Although the court

disapproved of the instruction overall because it was too abbreviated, the

coiut nonetheless concluded that 'the trial court did not err in submitting the

instruction given.? Id. at 379. ?, like ?? and ?, shows that

there is no substantive difference between an instmction requiring reasonable
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doubt to merely exist versus an instruction requiring reasonable doubt to be

given.

This problem has continued unabated to the present day. There is an

unbroken line from Harras to WPIC 4.01. The root of WPIC 4.01 is rotten.

? and Kalebaugh condemned any suggestion that jurors must give a

reason for having reasonable doubt. Yet Harras, Harsted, and Weiss

explicitly contradict ?'s and Kalebaugh's condemnation. The law has

evolved, and what was acceptable 100 years ago is now forbidden. But

WPIC 4.01 remains stuck in the past, outpaced by the Washington courts'

modern understanding of the reasonable doubt standard and swift eschewal

of any articulation requirement.

It is time for a Washington appellate court to seriously confront the

problematic language in WPIC 4.01. There is no appreciable different

between WPIC 4.Ol's doubt "for which a reason exists? and the erroneous

doubt "for which a reason can be given.? Both require a reason for why

reasonable doubt exists. This repugnant requirement distorts the reasonable

doubt standard to the detriment of the accused.

d. This structural error requi?res reversal

Defense counsel did not object to the instmction at issue here. See

5RP 29-39 (discussion regarding exceptions or objections to jury

instructions). However, the error may be raised for the first time on appeal
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as a manifest error affecting a constitutional right under RAP 2.5(a)(3).

Stmctural errors qualify as manifest constitutional errors for RAP 2.5(a)(3)

purposes. State v. Paiunier, 176 Wn.2d 29, 36-37, 288 P.3d 1126 (2012).

The failure to properly instruct the jury on reasonable doubt is

stmctural error requiring reversal without resort to harmless error analysis.

Sullivan v. Louisiana, 508 U.S. 275, 281-82, 113 S. Ct. 2078, 124 L. Ed. 2d

182 (1993). An instruction that eases the State's burden of proof and

undermines the presumption of innocence violates the Sixth Amendment's

jury trial guarantee. Id. at 279-80. Where, as here, the ?instructional error

consists of a misdescription of the burden of proof, [it] vitiates all the jury's

findings.? Id. at 281. Failing to properly instmct jurors regarding reasonable

doubt "unquestionably qualifies as 'stmctural error.?' Id. at 281-82.

WPIC 4.Ol's language requires more than just a reasonable doubt to

acquit; it requires an articulable doubt. Its articulation requirement

undermines the presumption of innocence, shifts the burden of proof, and

misinstmcts jurors on the meaning of reasonable doubt. The trial court's use

of WPIC 4.01 was structural error and requires reversal of Greger's

conviction and a new trial.
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2. THE $200 CRIMINAL FILING FEE IS NOT
MANDATORY AND THE TRIAL COURT SHOULD

HAVE INQUIRED INTO GREGER'S ABILITY TO PAY
BEFORE IMPOSING IT

The trial court imposed a $200 criminal filing fee. CP 57. Because

this fee is discretionary, not mandatory, the trial court erred in imposing it

without first conducting an adequate inquiry into Greger's financial

conditions and ability to pay.

RCW 9.94A.760 permits trial courts to order LFOs as part of a

criminal sentence. However, RCW lO.Ol.160(3) prohibits imposing LFOs

unless ?the defendant is or will be able to pay them.? To determine whether

to impose LFOs, courts "shall take account of the financial resources of the

defendant and the nature of the burden that payment of costs will impose.?

RCW 10.01.160(3).

The Washington Supreme Court held RCW 10.01.160(3) requires

trail courts to first consider an individual's current and future ability to pay

before imposing discretionary LFOs. State v. Blazina, 182 Wn.2d 827, 837-

39, 344 P.3d 680 (2015). The record must reflect this inquiry, which should

include at minimum the length of incarceration and other debts. Id. at 838.

Division Two has indicated that the $200 criminal filing fee is

mandatory, not discretionary. State v. Lundy, 176 Wn. App. 96, 102-03, 308

P.3d 755 (2013). Greger disagrees. The !,!U!!!Y court provided no rationale
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or analysis of the statutory language supporting its conclusion that the fee is

mandatory. See id.; ????seealso State v. Stoddard, 192 Wn. App. 222, 225, 366

P.3d 474 (2016) (this court's mere citation to ? for proposition that

filing fee must be imposed regardless of indigency without statutory

analysis). ? was wrongly decided and the pernicious effects of LFOs

recognized in Blazina demonstrate the harmfulness of imposing

discretionary LFOs without an adequate ability-to-pay inquiry. This court

should therefore overmle !?!!!??!Y'S determination that the filing fee is a

mandatory LFO. See In re Rights to Waters of Stranger Creek, 77 Wn.2d

649, 653, 466 P.2d 508 (1970) (stare decisis ?requires a clear showing that

an established role is incorrect and harmful before it is abandoned?).

The language of RCW 36.18.020(2)(h), which provides authority to

impose a filing fee, differs from other statutes authorizing mandatory fees.

For instance, the victim penalty assessment statute provides, "When any

person is found guilty in any superior court of having committed a crime . . .

there shall be imposed by the court upon such convicted person a penalty

assessment.? RCW 7.68.035 (emphasis added). This statute is unambiguous

in its mandate that the assessment "shall be imposed.? The same is true of

the DNA collection fee statute, which provides, ?Every sentence imposed for

a crime specified in RCW 43.43.754 must include a fee of one hundred

dollars.? RCW 43.43.7541 (emphasis added).
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RCW 36.18.020(2)(h) is not the same. It provides that, upon

conviction, ?an adult defendant in a criminal case shall be liable for a fee of

two hundred dollars.? (Emphasis added.) In contrast to the DNA collection

and victim penalty assessment statutes-both of which demonstrate that the

legislature knows how to unatnbiguously mandate the imposition of a legal

fi?nancial obligation-RCW 36.18.020(2)(h) does not mandate the

imposition or inclusion of a $200 criminal filing fee.

Nowhere in RCW 36.1 8.020(2)(h)' s language is the requirement that

trial courts must impose the $200 filing fee upon conviction. Although

RCW 36.18.020(2) states that ?[c]lerks of superior coiuts shall collect? the

fee, no language indicates the fee cannot be waived by a judge. Many

superior courts never impose the $200 filing fee. The $200 filing fee is a

discretionary LFO, not a mandatory one.

Moreover, being liable for a fee and being required to pay a fee are

different things. "Liability? for a fee does not make the fee mandatory given

that the term ?liable? encompasses a broad range of possibilities, from

making a person "obligated? in law to pay to imposing a ?future possible or

probable happening that may not occur.? BLACK'S LAW DICTIONARY 915

(6th ed. 1990). Thus, ?liable" can mean a situation that might give rise to

legal liability. At best, the statutory language is ambiguous as to whether it

is mandatory. Under the role of lenity, the statutory language must be
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interpreted in Greger's favor. State v. Jacobs, 154 Wn.2d 596, 601, 115 P.3d

281 (2005).

This court should not adhere to ?, which contained no reasoning

to support its conclusion that the criminal filing fee is mandatory. The

Washington Supreme Court recently appeared skeptical that the $200 filing

fee was mandatory, noting it has only ?been treated as mandatory by the

Court of Appeals.? State v. Duncan, 185 Wn.2d 430, 436 n.3, 374 P.3d 83

(2016). That the court would identify those fees designated as mandatory by

the legislature on the one hand, and then separately identify the criminal

filing fee as one that has merely been treated as mandatory on the other,

shows the supreme court sees a distinction. See id. This court should not

follow ?, provide meaningful consideration of RCW 36.18.020(2)(h)'s

language, and hold that the criminal filing fee is a discretionary LFO.

In response, the State might argue that this court should decline to

consider this argument because Greger did not specifically object to it at

sentencing. However, RAP 2.5(a) provides that this court ?may refuse to

review any claim of error which was not raised in the trial court?-so this

court has ample discretion. And RAJ' 1.2 expresses a clear preference to

liberally interpret the roles of appellate procedure ?to promote justice and

facilitate the decision of cases on the merits.? In light of Blazina's call to

address a ?broken LFO systems," 182 Wn.2d at 835, and the Washington
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Supreme Court's recent skepticism in ? that the filing fee is

mandatory, this court should address Greger's claim and decide it on the

merits.

Greger asks this court to hold the criminal filing fee is a discretionary

LFO and remand for resentencing so that the $200 fee may be stricken from

the judgment and sentence.

3. APPELLATE COSTS SHOULD BE DENIED

a. Greger is presumed indigent throughout review

Appellate courts indisputably have discretion to deny appellate costs.

RCW 10.73.160(1); State v. Sinclair, 192 Wn. App. 380, 388, 367 P.3d 612,

review denied, 185 Wn.2d 1034, 377 P.3d 733 (2016). This court should

exercise this discretion and deny any request by the State for thousands of

dollars in appellate costs.

The trial court deternnined Greger was indigent and entitled to

appellate representation and the creation of the appellate record at public

expense. CP 49-50. Based on this determination, Greger is presumed

indigent throughout this review. RAP 15.2(f). The ? court stated,

"We have before us no trial coint order finding that Sinclair's financial

condition has improved or is likely to improve . . . . We therefore presume

Sinclair remains indigent." 192 Wn. App. at 393. Because the trial coiut
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here likewise found Greger indigent, this court should presume he remains

so and deny any request by the State for appellate costs.

Furthermore, any reasonable person reading the trial court's

indigency order would believe (1) Greger was entitled to an attorney to

represent turn and to the preparation of an appellate record "paid from public

funds" and (2) "paid from public funds? meant Greger would pay nothing

due to his indigency, win or lose. The imposition of appellate costs would

convert the trial court's indigency order into a complete falsehood. This

alone is a sound reason for this court to exercise discretion and deny

appellate costs.

b. Attempting to fund the Office of Public Defense on
the backs of indigent persons when their public
defenders lose their appeals undermines the attomey-
client relationship and creates a perverse conflict of
interest

Because the courts do not do so, appellate defenders must explain to

their indigent clients that if their arguments do not prevail, they will be

assessed, at minimum, thousands of dollars in appellate costs. Unlike other

lawyers whose clients pay them, the client's ability to pay does not factor

into an appellate defender's representation of his or her client. Yet appellate

defenders must still play the role of financial planner, hedging the strength of

their arguments against the vast sums of money their clients will owe and

attempting to advise their clients accordingly. This undermines the appellate
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defender's important role in advancing all issues of arguable merit on

clients' behalf and thereby undermines the relationship between attorney and

client.

This relationship is further undermined when clients see that the

Office of Public Defense is the primary beneficiary-to the tune of

thousands of dollars-of their unsuccessful arguments. This creates a

perverse incentive: the Office of Public Defense, which pays the salaries of

all appellate defenders and through which all appellate defenders represent

their clients, collects money only when the appellate defender is

unsuccessful. This is readily apparent as a conflict of interest and

undermines any appearance that the appellate cost scheme is fair. See RPC

1.7(a)(2) (a conflict exists where ?there is a significant risk that the

representation . . . will be materially limited . . . by a personal interest of the

lawyer?); Wood v. Georgia, 450 U.S. 261, 268-70, 101 S. Ct. 1097, 67 L.

Ed. 2d 220 (1981) (acknowledging conflict when interest of third party

paying lawyer is at odds with client's interest); Winkler v. Keane, 7 F.3d

304, 308 (2d Cir. 1993) (contingent fee in criminal case created actual

conflict of interest); United States v. Horton, 845 F.2d }4}4, 1419 (7th Cir.

1988) (conflict of interest arises when defense attorney must "make a choice

advancing his own interest to the detriment of his client' s interests?).
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The current appellate cost system works as a contingent fee

arrangement in reverse: rather than pay their attorneys upon winning their

cases, indigent clients must pay the organization that funds their attorneys

when they lose. Franz Kaflca himself would strain to imagine such a design.

This court should deny appellate costs.

c. Imposing costs on indigent persons without assessing
whether they have the ability to pay does not
rationally serve a legitimate state interest and
accordingly violates substantive due process

Both the state and federal constitutions mandate that no person

may be deprived of life, liberty, or property without due process of law.

U.S. CONST. amends. V, XIV; CONST. art. I, § 3. "The due process clause

of the Fourteenth Arnendment confers both procedural and substantive

protections.? Amunrud v. Bd. of Appeals, 158 Wn.2d 208, 216, 143 P.3d

571 (2006).

"Substantive due process protects against arbitrary and capricious

government action even when the decision to take action is pursuant to

constitutionally adequate procedures.? Id. at 218-19. Deprivations of life,

liberty, or property must be substantively reasonable and are

constitutionally infirm if not ?supported by some legitimate justification.?

Nielsen v. Dep't of Licensing, 177 Wn. App. 45, 52-53, 309 P.3d 1221

(2013).
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The level of scmtiny applied to a substantive due process challenge

depends on the nature of the right at issue. Johnson v. Dep't of Fish &

Wildlife, 175 Wn. App. 765, 775, 305 P.3d 1130 (2013). Where a

fundamental right is not at issue, as is the case here, courts apply rational

basis scmtiny. ?, 177 Wn. App. at 53-54.

To survive rational basis scrutiny, the regulation must be rationally

related to a legitimate state interest. Id. Although this is a deferential

standard, it is not meaningless. Mathews v. DeCastro, 429 U.S. 181, 185,

97 S. Ct. 431, 50 L. Ed. 2d 389 (1976) (rational basis standard ?is not a

toothless one").

The vast majority of the money awarded in an appellate cost bill is

earmarked for indigent defense funding and goes to the Office of Public

Defense. Although funding the Office of Public Defense is a legitimate state

interest, the imposition of costs on appellants who cannot pay them does not

rationally serve this interest.5

As the Washington Supreme Court recently recognized, ?the state

cannot collect money from defendants who cannot pay.? ?, 182

Wn.2d at 837. Imposing appellate costs under RCW 10.73.160 and RAP

s It is by no means clear that the appellate cost system produces a net positive
balance in the state's coffers. It is increasingly likely that imposition and
enforcement efforts-if fairly quantified to include the time that trial and
appellate lawyers, clerks, commissioners, and judges spend on these issues-
would exceed the limited sums extracted from indigent persons.
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14.2 on indigent persons who cannot pay them fails to fiuther any state

interest. There is no rational basis for appellate courts to impose this debt

upon indigent persons who lack the ability to pay.

Likely intending to avoid such a result, the legislature expressly

granted discretion to deny a request to impose costs on indigent litigants:

"The court of appeals, supreme court, and superior courts r? require an

adult or a juvenile convicted of an offense or the parents of another person

legally obligated to support a juvenile offender to pay appellate costs.?

RCW lO.73.160(1) (emphasis added). "The authority is permissive as the

statute specifically indicates.? State v. Nolan, 141 Wn.2d 620, 628, 8 P.3d

300 (2000). No rational legislation would expressly grant discretion to

courts that refuse to exercise it. Washington courts must, at minimiun,

require an ability-to-pay determination before imposing costs to comport

with the due process clauses.

The state also has a substantial interest in reducing recidivism and

promoting postconviction rehabilitation and reentry into society. Blazina,

182 Wn.2d at 836-3 7. Appellate costs immediately begin accming interest

at 12 percent, making this reentry unduly onerous, if not impossible, to

achieve. See id.; RCW 10.82.090(1). This important state interest cuts

directly against the discretionless imposition of appellate costs.
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When applied to indigent persons who do not have the ability or

likely future ability to pay, as here, the imposition of appellate costs under

title 14 RAP and RCW 10.73.160 does not rationally relate to the state's

interest in funding indigent defense programs. This court should hold that

any imposition of appellate costs without a preirnposition determination of

his ability to pay would violate his substantive due process rights.

d. The record establishes that this court should waive

discretionary appellate costs

The '? court indicated that both parties "can be helpful to the

appellate court's exercise of its discretion by developing fact-specific

arguments from information that is available in the existing record.? 192

Wn. App. at 392. The existing record here shows a man who has no real

property, no personal property, no income, no checking account, no savings

account, and no gainful employment. CP 46-47. The record also establishes

that Greger suffers from serious and longstanding chemical dependency and

that this chemical dependency has resulted in difficulty retaining

employment. RP 272-73. The imposition of thousands of dollars in

appellate costs will serve only to make Greger's reentry into society as a

sober, productive member all the more difficult.

Further, the record establishes Greger received food stamps,

ostensibly through the Department of Social and Health Services (DSHS)
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needs-based, means tested programs. CP 47 (indicating Greger received

$190 per month in food stamps at the time of sentencing); RCW 74.04.5 10

(authorizing DSHS to administer food starnps); WAC 388-478-0005(1)

(DSHS needs standards that represent ?the amount of income required by

individuals and families to maintain a minimum and adequate standard of

living"); RCW 74.04.770 (directing that DSHS's needs standards be based

on "actual living costs"). Very recently, the Washington Supreme Court

again directed coiuts to GR 34 ?as a guide for determining whether someone

has the ability to pay costs.? Rii ick v. Wakefield, Wn.2d

, P.3d , 2016 WL 5344247, at *4. "Under GR 34, 'courts must

find a person indigent if the person establishes that he or she receives

assistance from a needs-based, means-tested assistance program, such as

Social Security or food stamps."' Id. (emphasis added) (quoting B?,

182 Wn.2d at 838). "'[I]f someone does meet the GR 34 standard for

indigency, courts should seriously question that person's ability to pay

LFOs.?' Id. (quoting ?, 182 Wn.2d at 839). "This is true for both the

imposition and enforcement of LFOs.? Id. (emphasis added). In Wakefield,

the supreme coiut held that the district court ?should not have disregarded

Wakefield's eligibility for needs-based, means-tested assistance when

evaluating her ability to pay LFOs.? Id. This court should not disregard

Greger's eligibility for government assistance progratns either. Instead,
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faithful to Wakefield, which is binding on this court, this court "should

regard [Greger's? eligibility as strong evidence of indigency.? Id. By

appropriately exercising discretion, this court should deny appellate costs.

D. CONCLUSION

The defective reasonable doubt instruction given in Greger's trial is

structural error, requiring reversal and a new trial. Alternatively, this court

should remand for resentencing so the court can consider Greger's ability to

pay prior to imposing the criminal filing fee.

DATED this 2-l-'?3day of September, 2016.

Respectfully submitted,
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674 Buaz ti, STATE. [Miss.

eonvic{;, tbat the .deifenaatit, atid rio.obhec petson, cnmmiUad the offenso:
Peopla v. Kerri&, 5!' Oal'. 448. lb is, *liorafore, error to insAruct, f,he jtiry,
in smoat, tliab they may find the defendanti gitilby, ajtiliough tihey mny not
be " eub!rely sahisfiotl "- tbat..lie, .ana no obbor person, aoinm'itted 6he alleged
offeiisei ? Pcopla v; Kerricl-, 5!' (:'al. 440; Ptople v, Oairfllo, 70 0al. 643.

Cincubisai'rsxtzari B'vmusost. -)hs a cnja svbeta iha evidariae aa to tha da-
fendaiit's guilb is pureiy eircunisban{;ial, the eviiiance mnsb lead to the con-
.alnsioii so alearly- assrl sAroiigly as to exiilmle every raasonalile liypobhesis
eonmtiite?nt with iiuio6en:s. In A caae o't tbat kiud an tnabriiatioii in these
svoitla i# etronaoiis: 'Tlie defenaatib is to bave the beru.fib of' any doulit.
If, bosvavar, all tho faats ea;ablis!iad ueaassrily lead the mind to the con-
alus!on tliab lio is guj€by, thoiigh 'tliare ta a bare pogsibil{(y %b % may
bo !iiii6coiit, you shoiild find him gtiilby." I(i is not eriougli tliab t,lia
mrulent.o necessarily leads thei m{nd to a eoiialiiston, for tt muati be atimh as
tio exa4utle a reason-alilo doubb. gen may feel bhat ;.aoualuaiou is'necassar-

1, auJyab nob feel assured, Thcyona' a raaaouable?doiibi thab iti iail,ly reqiiired,
. cocvecb cicoiiolusion: Bruides?v. Eldat<, 128 Ind. 189; 93 Ain. 8t. Rap. 499,

A charge t%ti ci.rqumstantial ev!dence miis6 protlnce " in " effeati " a " raa-
aoiiable iiiiil moral cat}iiin(iy of dejentlBnt's guil(; is proliali5+ as alear, prac-
tical, 4uul satiiifactory to the oriliiiary iucor as if the aourt iiad aliarged
!liab auali ?evideiiae, inuat protluca " the " erha)i " of :' a reasonal+le .ati4 moral
aartaiiiby. 4% atiy rate, s?ialt a aliarge ia nok etrori Logghts v. 8ea€e, 32, sualt i

3;ttite v.Tex. Cr.? Rap. B64. Iii 3;ttite v. Bhaeffer, 89' Mo. 271, 282,- the jary ware
diracteil as Wlosvs: "Iii al+plying the rnle as to reasonable doulit you wtll
% reqiiirod to iicquih rE all bhe faata aria cir6uinstiiinces proven can lie ra;
soua}4y recoua!,lea vitb any tltaory otbr,ttmu tkat lho defonilanb is guilby;
or, to'-eiipress tho sama .idea in .at;oblier gorm, if a71 tire faats arid crraum:
staiiaaa proveit batcite you mn be as roasonnbly'racoiicilad with 'tiie the6fy
t,liati t,% dejeiidapti ig iiinoceub as wibh tha tliaor5+ thaj lie ig guilty, you
must adopb the, theory moati favora.ble to the dJeudant, aud' toturn a mr-
dimt fiiidiiig him nob gniltiy;'t Tbis instrucbioa sms held to be ettone6us, as
it expressaa tlia rule appli6able in a otvil ease, and nob tri a criminal onei
By sach explariation tba iieriefib af a reasonaltle 'doubt in ariininal cues *s
uo moro'tlian the advantage a ae(ephnb has in a civil ?e, wibh tespee.b
to the prep6ntlorauce of e'vidence. Tlia following is a full, iilear, exj>jiait,
and acaurate instruotiou in a aapital case tuiiiin@ on airaunistautiar evi.'
acncei "In otaet to warrant you in co4vietingthe'dareut%nt tn thig aue,
the 6iicumstaucaa proven uiuab nct ouly bo coniiiritonti iivitli his guilt, butt
they iimii(i be ineionsiatenb with his iimoeene, aud su6h as to ex6?nde avmy
reasoiiahle hypothesis but tihat of his guilb, for, bafore yciu can iJer his
giiilb from citcumi.banbial e*idaneo, the exiatence oF circumstancea tendtng
jo sho<v liia guilE smssb lie iiicompatible aad inconaistenti with any other
reaaoiiable liypot,liesis tban tihat of his gutlb"i Laneaaeer v. .HWe, 91 Teinn.
S!(i7, 285.l

REASOS poa Dotinar. -To aefirie a reasonaltle doubb u 6ne that " the jiiry
are able to (,:va a reaaon for," oc to tell tliam thab ib is a doulib for whiah a
gooa raason,- arisiiig from tha evidanao, or want of evidenaa, cau Lie given,
is a 4efiiiitioii which umny courts have approved: Vann v. 81ak, 83 Ga. 44;
Hody, Y. Fduge, 97 Ala. 87; 38 Am; 8L Rep, 145; United 8tates v. Oassidy,
67 B'ed.' Rep. 608; 8data v, Jeferaon, '43 fa. Anp. 9!)5; People v. Etuhemoll,
6(l Micli. 390, 88'; Il'ekA v. 8ik, 9G Ala. 93; UnE<ed 8taeea v. Bntler, l
Hugbes; 457; Ullited Etaie8 V. Jcm2 81 Fed. Rep. 716; Ptqla Yl (Maei, 100
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and no 6bher peraoti, committed tha .offonse:
Ib is, tharefore, tutor to tnatrtiat,'the jtiry,'

}he defendanb gttilty, although they maynot
e, aml no other parsoffi, aoinmitted'tjie'aljeged
Oal. 44Gj Pe$k. v, Oarrilto, 70 G'ali 843.
. -Iti a cia whera the evidence as to fihe do-
mstautial, jhe avidenoe must lead to the 6on.
;ly as to exqlu4q evecy reasona51e hypqtheajs
n a ease of that kiud an inatruatioii }n theso
fenaanti ia to have the beiiefiE of any doul+b.
iblisbe4 nacassarily laa4 the initid to -t.lie aon-
?ugh tihera is a bare poaaibil7ey that tri may
d him 'guiltiy.'.' Ib ts no{i enoiigli that' th'e
uxtnd t<i a conaluiion, for i(; nmst bet auch? am

Men may faal thati a coucluaion is'ffieaa4sar-
assuted, bayand a reasonali?e4ouhb, tlia')i iti'ig
v. 81a4e, 128 Iud. 189; 25 Ain. 81 Rap. 429,
eviAance mua!i 'protlnee " tri " effeab !' a "rea:
if 4afandant'g guilb is proj.ia%ly u qlea.r, praa-
'ordinary juror u if tba aotirb had abarged
xe.e " the" e'ffacb " of " a'Fcasonab%?and moral
h ?a oitargo is nob ecrot: Log@rs v. 8kk, 32
: v. 8haeffeia, aD Mo; 5171, .2M2, tlio 5ury svares
y;rig the riiks as to rau6nalilo d6ubb you will
a faat's and airauinsbiinaes proven can be tos-
heory oituor 4hau t,ltat tha daramlant is guilbyH
in anobher torm, tf all ilie raats arid ciraum:
t be as jaasotiably i)ecoiiailad w;bli the tlviory
nb as svibh tlte t!ieorj t)ia!; he {s gutlby, 70;'l
:rrvoraljle to the ,de%ii4anb; and ratura-a verl
Thts instruabion svas lielil to The erroneaug, aa.

la !n a civil cMM, atid n6b in a 6riinimal 6ne.
ifib of a rea:otiablp.douM tn cri4ntiial iases is
a,daFet;hpt; has €n a eivil'aue,' svitb raqpaa6
srice. Tba roll6wing7sAfull, clear, exp!?ck,
i cajital aase turnirig on 6iroummtaiitiaj evsl
you in convicbing tbe derendaiib in this we,

.sb noti only ha cooslstent wibli liia guilA, hub
h bis innoconce, anrl suah aa to axcliido every
aft of his giiilb, for, beloro you can infer hra
ience, tilie existenae of atrcum;stauces tanding
.aompatilrle and i,nconsiatieiit+" witih' any-ob!ear
ab of hia gutlb'.'i Lancaster v. Htaee, 91- Tenn,

ifine a reasona'ble aou'Lib asone.tliab " the 5ury
or to tell them thab it is a doulit !or which a
midance, ot svant' of svid@nce, aan lie given,

xrts have'approved: Vaius v. !3hta, 83 Ga. 44;
i AnL st. Rep. 145; United 8gatea v. Oassidy:
(ferson, 43' La. Ann. 895; People v. 81uhentnj4,
8trae, 9(i Ala. 93; United 8tatea v;,pu4te, l
Jorm, 31 Fed. Rep. '1?8; People v, Gtddtct, 100
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N. T, 503; Oohen v. 8date, 50 Ala. 108. It ham, tborefore, been Iieltl proper
to tall the iury that a.raasoiiciLi{a doiibb "ig such a doubb u a reasonable
man vgoukl aarioualy entertain. 1% is a sar!oiis, mensible dotibt, auch as you
coulil g!ve good reason for"i Etata? v. J4eracm, 4:3 .La. Anii. 'J'J5. Sp, -the
lauguage, 6hat it-i;iusb be "'not a conjiired-up aouM-.meh a doubt+ as you
m!gl;b con5ure up to aaquit a [rieiid-butt one that you could gjve & reuon
tora," %vliile mnumali lim baeo held riot to be an iiiaor';aab presantmtion of the
domtrine of roasonable douTobi Vann vi l'tate, 83 Ga. 44,-5!a'. And in 8tau
v. Morey,, 5!5 'C)r. 241, i(; ig held tiiati @u instrucbion that a raasonable douM
is auah a doubt as a ;jur6c aan gtve a reuoti for, is noti revets!bla ertor, when
gi'ven iii aonnection with otlie; instru6ttoni, b3j whiah the courb geelcs to go
defiiie tha 'term .u to eii.abl@ the jury tci disAipg4itsh a reasonal+]e doulit' from
aonio vague ana imnginary one.- 'I:he 4eifinffi!on, that a reuonalile doubt
.meana oue for which a reason can lie given, has 'Lieeii ari!,icized as erroneous
4n4 mialea;ding ip aom4 qf tha caqes, Lieaause it puts upon the defenaant the
bgden of furniabirig'to evary 5uror. a reason why ho r npt aatiified of hia
gutlb vtribh the oertainty required l)3! 7&W Thqjore -th@ro can he it e.onVicbion;
atul lieaause a parson olben doubtm aboiiti a bhing tor which he aati give no
rquon, qr alto,uti whiah lie }ias ati impetfect knowledge: 8ibeiry v. 8ta4e, 133
Ill,(1. 677; 8tate. v. 8auer, 88 ' gifin'. 438; Ray v. 8tate, 5Q .Ala.- 104; and the
fault ot thts definition ia not e?ured by preho!ng the skatiement with the
inatruation that ".by a reiimoiialile dou7ib is uieaiit noti a aapbioua oc wliim-
siaal doab?b"i Morgrtrb v. Edqte, 48 Qliio St+ 371. Spear, J., in the case }asi
oitod, v6ry poitiiiently aslcsi " Wliat, kiiid of a reason is mea?ntt 'V!oul4 a
poor rerison aniwor, or 6iusb the raason be a strong om? Wlio is to judge2
The defiuition fails to eiiligliten, and fucther a;planation would seom to-be
neetletl bo rel;ave the te,sti of tndafiniteness. ' a)'lie exprasaton ts also calau*
lated 'to mislead. To whom is the reason to be given? Tlie, jaror liimaelff
'['lie cbarge does not say 80; and 5urors. ara not requirad to asstgn to obhera
rea4otis %q aupporb of their v@rdiab." To leave ouj the word "good" baroiei
"reasosi" affectu the dafiniti6n materially. Henoe,.to instruab a jtiry that
a reasonabla doubb is one for wliicli a raason, aeir;vaa from jlie teabi'monyi
ot watit of evitletu.e, aan ba 'gisten, is badi Carr v. 8tafe, .S!8 Heb. T49; Omnan'
Y. 8tate, 22 Neb. 519; as e;vqry re4aoti, ?whebher based on snliatantial grounds
or not, does noti couatitute a reasonable doubt,?in lawi Ray v. Elta4e,-50 Ala.
104, ?08.

" l{uzrhm mr> 'Ph'risw"'- "Maamns oy? Tlzaum Imronra'scg,"' x'm.
A reas6udile doul+ti has liemn 'defiiied as onei arising from a candid and im-
parbial investigation of all 'tihe qviileiice, iiuah'as ?im the. gra:er transa6bionm
of life woukl cauae a reaaona'ble and prudenj man to hesi6ate an4 pausa
ltefore aating"i Gann6n v. P4fe, 127 Ill. 507; 11 km. S'b. Rep, 147; :Dimn
v. Peolile, 109 Ill. 685; Fl'acaaer v. People, 134 Ill 4F38; 23 Am.-86. Rep. 683;
Brsldeu v. pdate, 102 Ala. 78; Welsh v. 81a4e, 96 Ala. 91; 8ta4e. v. Gt4bs, 10
Monb. 2}3; Mil(er v. ?eople, 8'9'jll. 457j Willis' vi 8eaee, 43Heib. lm. An4
it haa lteen held that it is coviecb bo tell tihe jtiry that the "evidonae is suf-
fieten?t to remove reasonab% floubb w%en ib is suffictent, to convince the ,,
juJgment of ordiuarily prudenb nieii wifih auah jorce thab they would acb
upoa tliab aonviatioii, witlioub hesitation, in thoir own moat importanb
.affrilrs"i Jarrell'v, 8taje, 58 Ind,. 293; Arnokl v. 8eale, 23 Ind. }'10; 81ate vh
Kearley, .2€i Kfin. 7?; ori" whace they gould feel saj@ to aqti upon snch con-
victtou "in msatots of the liigiiest aonaern and import,4nae"to thajr own
dearasb and mosb iniportaiit iiitarests, .under airaumstauoes taqu!rtng no
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