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SBPI's Response at 8-9/fn.3 attempt to characterize "narrowly missing 

permanent abandonment" is a conclusory statement without case, statute or 

other supporting authority. 
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2 The NOTICE OF ALLOWANCE AND FEE(S) DUE are included in the Motion to 
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D.-In this circumstance the trial court has no discretion and the 
Appellate Court properly shows no deference3

• The Standard of Review is 
Obvious or Probable error: discretionary review occurs where the superior 
court has committed an obvious error which would render further proceedings 
useless; or the superior court has committed probable error and the decision of 
the superior court substantially alters the status quo or substantially limits the 
freedom of a party to act 4. Appointment of a receiver where the SBPI 
judgment, less set offs, has a value of less then $100,000.00 and the 
Intellectual Property opined value exceeding $12,000,000.00, substantially 
alters the status quo of RCT. The Court erred in appointing a receiver, in not 
staying the appointment of a Receiver and in not viewing this case as a GR 8 
claim requiring discovery and determination of issues . .. ............ .. .. .. .... .. 24 

E.-The appellate court should determine, de novo, that set offs and 
Capital Investments reduce the SBPI judgment, and that the case is to be 
returned for trial on the issues including the termination of the License 
Agreement and in accord with Schuster v. Prestige Senior Management, L.L. 
c., 33242-0-III. The appellate court should find that SBPI's counsel led the 
Trial Court to decisions that were and are manifestly unreasonable based on 
the record, find error and award sanctions .. ... .. .. ... . ... . . ....... .. .............. .25 

3 Chambers dissenting, State v. Graciano, 176 Wn.2d 531 , 551-52 295 P. 3d 219(2013). 

4 Obvious and probable error are addressed in Watson v. Northll'est Trustee Scn"ices. !11c .• 180 \Vn.App. 8, 12.16 321 
P.3d 262 (Div. I 2014). 
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INTRODUCTION TO REPLY TO SBPI's RESPONSE 

SBPI, with a judgment of $100,000.00 (CP13/para47) against RCT, 

sought a receiver to seize and sell, without appraisal, RCT's Intellectual 

Property valued in excess of $12,000,000.00(CP53, CPI 71). RCT offered to 

pay the judgment SBPl(CP127-167). A receiver was appointed. 

RCT appealed (CP183), moved to stay(CP281), filed a Supersedeas 

Bond of $103,000.00(CP347-51), moved for discretionary review (CP 

398)with an Emergency Motion scheduled for and granted on June 2, 

2016(CP383-94). On June 1, 2016 Defendant filed a Motion for Declaratory 

Judgment to find that the SBPI License Agreement was terminated for failure 

to sell 15,000 units with in the time allowed by paragraph 6(CP27/para 3). 

The record does not show acts violating receivership statutes which 

authorize appointment of a receiver. SBPI does not want payment of the 

judgment less set offs but wants possession of the RCT Intellectual Property. 

ARGUMENT 

1.- SBPl's Motion for Appointment of a Receiver was not supported by 

Receivership Statutes; the court was in error in appointing a Receiver on 

April 29, 2016. SBPI, Response 15, relied on Receivership Statutes at RCW 

7.60.025(1) subsections (c), (e), (g) and (nn) SBPI Response 15-16 and CP 

118-119. These statutes and RCW 7.60.025(1)(f) are listed for convenience in 
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the footnotes. 5 The record does not suppo1i the appointment of a receiver 

under any of subparagraphs (c), (e), (g), (f), or (nn) . 

A.-RCW 7.60.025(1 )(g) regards the loss of property as an act 

authorizing appointment of a receiver. Loss or Abandonment of 

property is the specific act of concern in this case; SPBl's assertion that 

RCT permanently abandoned its Patent Application is not supported by 

the record: SBPI attorneys have not provided the Court with material 

matters and facts regarding "Abandonment", as a term of art in Patent 

Law, relative to RCW 7.60.025(1)(g) and the triggering of the 

appointment of a receiver: 

A.1.-The term "Abandonment" is a term of art in Patent Law. 

"Abandonment" is resolved by a petition and payment of a petition fee. 

s RCW 7.60.025 

(1 )A receiver may be appointed by the superior court of this state in the following 
instances ... a receiver shall be appointed only if the court additionally determines that the 
appointment of a receiver is reasonably necessary and that other available remedies either are 
not available or are inadequate: 

(c)After judgment, in order to give effect to the judgment; 
(e) To the extent that property is not exempt from execution. at the instance ofa 

judgment creditor either before or after the issuance of any execution, to preserve or protect it , 
or prevent its transfer: 

(f) If and to the extent that property is subject to execution to satisfy a judgment, to 
preserve the property during the pendency of an appeal , or when an execution has been 
returned unsatisfied, or when an order requiring a judgment debtor to appear for proceedings 
supplemental to judgment has been issued and the judgment debtor fails to submit to 
examination as ordered; 

(g) Upon an attachment of .. persona l property when the property attached is ofa 
perishable nature or is otherwise in danger of waste, impairment, or destrnction, or where the 
abandoned property's owner has . . . abandoned the property, and it is necessary to collect, 
conserve, manage, control, or protect it, or to dispose ofit promptly, .. . ; 

(nn) In such other cases as may be provided for by law, or when, in the discretion of 
the court, it may be necessary to secure ample justice to the parties. 
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Material matters regarding the revival of the Patent Application on April 25, 

2016 were known to SBPI knew of revival on April 27, 2016, at the oral 

arguments on April 29, 2016, at oral argument of the RCT Motion for Stay on 

May 27, 2016 and yet were not called to the attention of the trial court. 

A.2.- The language of subsection (g) pertaining is " ... when the 

property attached is of a perishable nature or is otherwise in danger of waste, 

impairment, or destruction, or where the abandoned property's ... 

abandoned the property, and it is necessary to collect ... or the exigency of 

the case otherwise provides cause for the appointment of a receiver ... " 

A.2.a-SBPI's reliance on Abandonment and subsection (g), Response 

9/fn.3, should have been clarified as "NOT APPLICABLE". SBPI's assertion 

of Abandonment (permanent loss of property) and subsection (g) in court and 

briefing incorrectly claimed that RCT's acts resulted in permanent loss of the 

Intellectual Property. (Response 8-9/fn.3; CP9/para 17-18; CP 10/para 19-20) 

The preparation and prosecution of Patent Applications is limited to 

Registered Patent Attorneys and Agents(37 CFR 11.7). "Abandonment", 

regarding the Patent Application, is a term of art (C.F.R. title 37) SBPI 

asserted and advised the trial court that the Intellectual Property was 

permanently abandoned and was lost (CP9/para 17-18; CPlO/para 19-20). 

A.2.b-Response, 8-9;fn. 3, fails in not telling the trial court that the 

Patent Application was not abandoned, was being Examined, would mature 

and be issued as a Patent and that there was no loss of property when the 
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motion for receiver was argued on April 29, 2016. 

A.2.c-The word Abandon is inflammatory in suggesting a loss of a 

right or of an asset. There was and is a burden on SBPI counsel, as Officers 

of the Court and as required by CR 11, in making certain that the court is not 

mislead. SBPI submitted 123 pages for a Motion Docket matter seeking a 

Receiver. Abandonment was without definition. It was known to SBP1 

counsel that there was no abandonment issue by April 25, 2016 yet the court 

heard SBPI counsel's use of"abandonment" in oral argument.(RP7/line 8,13). 

The Court's response, RP 7/line 17-18, which preceded RCT's argument, was: 

THE COURT: I was looking for the materials. Who did 
you suggest that receiver be? 

A.2.c-The attorney presenting oral argument to the trial court was not a 

patent attorney. SBPI has Patent Attorney resources which would have 

insured that the matter was clarified. The facts of "abandoning" were a 

material matter regarding receivership. The SBPI attorney should have said 

"with respect your honor, the Abandonment issue was resolved by April 25, 

2016 and is no longer pertinent to the appointment of a receiver". 

A.2.d-The failure to make this clarification is culpable. SBPI allowed 

the term Abandonment to remain. CP9/para 17-18, CPlO/para 19-20; CP58-

Notice Of Abandonment; CP68; CP76; CP77; CPl 16/line 11, 19-21, 25; 

CP120/line 7; CP121/line 9. 

A.2.e-The issue was maintained in Response page 8-9, fn.3, filed 

November 28, 2016. The statement in Response fn. 3, that abandonment was 
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avoided "narrowly missing permanent abandonment" (CP8-9, fn 3), is 

conclusory and without record. That there was no permanently abandoned 

property on April 15, 2016, April 25, 2016, April 29, 2016 or May 27, 20 16 

was a fact to be made known to the trial court. A trial court "may not consider 

conclusory statements made in pleadings." Baldwin v. Silver, 165 Wn.App. 

463,471 269 P.3d 284 (Div. 3 2011). 

A.2.f.-A trial court must have reliable briefing and colloquy. That the 

Patent Application was not lost and was advancing in the Patent Office was a 

material matter. Consider the effect of SBPl 's clarification had it occurred 

during oral argument on April 29, 2016 in light of the trial court's comment 

at the conclusion of oral argument -

THE COURT: Well, you know, this case has an interesting history and 
certainly I think it's the first time I've ever dealt with any cases involving 
patent issues .... RP 14/lines 23-25 

A.2.g.-On November 21, 2016 the Patent Examiner had provided the 

Notice of Allowance for the Patent Application. On November 28, 2016 SBPl 

submitted its Response but made no comment that there was no loss. 

A.2.hCounsel for SBPI knew or should have known, in April 2016 and 

before RCT's response opposing a Receiver, that the Patent Application was 

already revived. SBPI patent attorneys, including specifically Lee & Hayes 

counsel and Patent Attorney Christopher Lynch, had access to the Patent 

Office website showing the notice that revival was concluded. Mr. Lynch has 

a long history with this case(CP 10, 24, 26, 28, 29, 64, 68, 76,310 and 
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others).The facts of the Patent Application were available to the SBPI non

patent attorney who brought the Motion for Receiver and who filed the 

Response. The SBPI non-patent attorneys had patent attorneys to rely upon, 

from whom advice and counseling was available and who were involved in 

the case including Mr. Lynch. 

A.2.i.-SBPI certainly knew on April 27, 2016, that the patent 

application had been revived by the RCT Memo Opposing Appointment of a 

Receiver. Yet on argument on April 29, 2016 SBPI continued assertion of 

permanent abandonment RP 7 /lines 2-11. 

A.2.j .-Did the SBPI refusal to tell the court that the Patent Application 

was not lost suggest that Lee & Hayes patent attorneys have let non-patent 

attorneys sign pleadings in this matter to those non-patent attorneys 

detriment? 

A.2.k.-RCT Counsel's oral refutation of loss of property and status of 

the Patent Application is seen at RP 10/lines 5-13: 

Also in those complaints was the allegation that a 
principal part of the intellectual property was lost 
and that was certainly not the case. There word 
"abandonment" in patent law is a term of art and is 
overcome by a petition to revive, so the assets of 
this defendant are protected all the way through from 
the physical injection molds for this product and also 
the patents and the patent applications and the rights 
to proceed for protection in the European union. Those 
things are all there and have all been protected. 

SBPI's Response at 8-9/fn.3 attempt to characterize "narrowly missing 

permanent abandonment" is a conclusory statement without case, statute or 
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other supporting authority. 

At the Motion Docket on April 29, 2016, the trial judge had the 123 

pages submitted by SBPI. The trial judge was treated to "Abandon" at CP 9, 

para 17-18, CP 10 para 19-29. At CP9 and 10 the Declaratory statements by 

SBPI counsel were conclusory asserting "permanent abandonment" of the 

Patent Application. The trial court would, at CP67, have found email from 

RCT asking how it could be that SBPl did not know about revival. 

"Hasn't anyone there at L&H, any person who does patent work - that is not 
litigation but applications and prosecution - ever revived a patent application? 
Surely someone knows? Surely L&H has had clients with abandoned 
applications and have known what to do!!" 

A.2.1.-Counsel for SBPI asserted with certainty that the Patent 

Application had been lost by RCT. Counsel drafting the November 28, 2016 

SBPI Response knew that the Patent Application had not only been revived 

but had been allowed6 and was filed by the Patent Office on November 21 , 

2016. The NOTICE and PART B-FEE(s) is moved by RCT to supplement the 

record by the separate Motion to Supplement Record. SBPI also knows that 

the fees due were paid7 as of December 16, 2016. Said Patent Office record 

of the payment of the Issue Fee is included in the Motion to supplement the 

record on appeal. 

A.2.m.-SBPI' s reference to Abandonment and loss of Intellectual 

Property includes the status of the already issued Patent and the contention by 

6 The NOTICE OF ALLOWANCE AND FEE(S) DUE are included in the Motion to 
Supplement the Record and in the Appendix hereto as Exhibit C and D. 
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SBPI that the Patent was threatened with loss unless a Patent Maintenance fee 

was paid as found at CPl 1 starting at para 21. SBPI paid the maintenance fee 

on February 3, 2014. SBPI is obligated to pay Capital Investment fees as 

required by the License Agreement at Preamble CP235/para 6. 

A.2.n.-Culpable acts are realized in SBPl's not advising the trial court 

that permanent abandonment had not occurred when in court on April 29 , 

2016. The asserted of loss of the asset continues in Pleadings (CP6-l l 1; 112-

123). LEE & HA YES holds itself out as an Intellectual Property firm of the 

fist order(CP 145 : "Lee & Hayes is one of the largest Patent Law Firms in the 

US that emphasizes patent prosecution and ... 08-25-11.") 

A.2.o.-The SBPI failure to make certain that the trial court realized 

that the "abandon" issue regarding RCW 7.60.025(1)(g) did not support 

appointment of a receiver was a breach of duty to the court on April 29, 2016. 

SBPl had a duty to make this fact clear to the trial court. SBPI had this duty 

as Officers of the Court. That is, the required clarification of the status of an 

"abandon" issue, by April 29, 2016, was mandated as a material matter for the 

trial court, i.e. , that as a matter of fact the Patent Application was proceeding 

to patent status by April 25, or April 27 or April 29 or May 27, 2016, is 

illuminated relative to the Duty of an Officer of the Court in a Receivership 

Proceeding as seen in re Little, 244 P.2d 255, 40 Wn.2d 421 , 429 

(Wash.1952): 

A.2.p.-The trial committee found that this receivership proceeding 
was, in itself, proper, but that respondent had deliberately set out to place 
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himself in a position to control and guide the receivership indirectly, knowing 
that his connection with the corporation and interest in the action prevented 
his doing so directly. RCW 7.60.020(6), cf. Rem.Rev.Stat. § 741. It further 
found that respondent did not make a full and complete disclosure to the 

court of all material matters when the receiver was appointed. It 
concluded that the conduct of respondent in this regard was improper 
and was a violation of his oath and duties as an attorney and officer of the 
court. RCW 2.48.220(3), cf. Rem.Rev.Stat.§ 139-14. (Emphasis added) In re 
Little, 244 P.2d 255, 40 Wn.2d 421, 429 (Wash. 1952) 

The SBPI briefing asserted certainty of loss of rights at CP9/para 17-

18, CPIO/para 199-20, and at CP56-58. The Notice of Abandonment at CP56-

58 is not a notice that property rights in the patent application are lost, given 

up, surrendered etc. These are material matters and facts relative to 

Receivership. 

The SBPI continued attempt to use the word abandon, in the SBPI 

Response at page 9/fn. 3, demonstrates SBPI's counsels intent to yet persuade 

a judge that a property right was lost thereby enabling subsection (g) to 

support appointment of a receiver. 

SBPI is intentional in its assertion that abandonment triggered RCW 

7.60.025(l)(g) and supports the appointment of a receiver. SBPI's Patent Law 

expertise renders SBPI' s Motions ( appointment of receiver and opposition to 

RCT's motion for stay) and Response as not innocent but to be knowingly 

wrong and intentional. The original and continued assertion of loss or 

abandonment of RCT assets cannot be simply an "error". This continued 

assertion is misleading and is an affront to justice. In re Disciplinary 

Proceeding Against Dynan, 98 P.3d 444, 152 Wn.2d 601 (Wash. 2004) 
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The word "Abandonment" is dramatic and attention focusing. 

Counsel's refusal to tell the court that there is not and never was substance to 

the term "Abandonment" meaning that an asset was lost is a deliberate act. 

The "abandon" matter was made with the tactical intention to deceive the 

court and made with the intention of leading the court to error. 

A.2.q.-The fact that revival had been accomplished prior to the 

argument of the April 29, 2016 Motion for Appointment of Receiver; the fact 

that revival was in the RCT Memorandum Opposing Receiver(CP127/lines 25 

to 128/line 6) and was argued to the court(RP 10 3rd paragraph) leads to a 

conclusion that clear error occurred in the trial court's Order Appointing a 

Receiver. The issue of Abandonment was addressed by RCT in its Memo 

Opposing Appointment of a Receiver as seen at CP 127 /line 19 to CP 128/line 

11. RCT revealed the law and the truth that property was not lost but was 

alive and well and revived as seen at Defendant's Memorandum Opposing 

Appointment of Receiver CP215-216 and RP 10 stating: 

" .... The word "abandonment" in patent law is a term of art and is overcome 
by a petition to revive, so the assets of this defendant are protected ... 

A.2.r.-Patent Attorney Christopher Lynch knew that revival was the 

next step for the Patent Application as seen at CP76 first paragraph in his 

email admission of October 23, 2013 as follows: 

Floyd: Jeff Smith informed me of your discussion this afternoon. Here is the offer we made back in 
July which Jeff reiterated today(although as of today, the patent application you abandoned is 
worth considerably less than it was in July when we could more easily have revived it... 

Had SBPI obtained assignment of the Patent Application between 
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2013 and 2016 or through a Receiver the next step would have been to revive. 

SBPI would then possess Intellectual Property with Present Value to RCT 

opined to be greater than $12,000,000.00 contrasted with the judgment of 

approximately $100,000.00. 

A.2.s.-The Patent Application was allowed to become a Patent on 

November 21, 2016, seven days before SBPI filed its Response, and will be 

issued before this appeal concludes. Yet Abandonment remained a point 

supporting the appointment of a Receiver via SBPI's reliance on RCW 

7.60.025(l)(g). 

A.2.t..-SBPI's continued reliance on Abandonment, it's burying of 

facts in 123 pages of pleadings, its failure to explain Abandonment at the oral 

argument on April 29, 2016, its failure to advise the court in briefing or with 

oral argument on May 27, 2016 for Defendant' s Motion for Stay, lead to 

conclusions; SBPI led the trial court to error, that this was done intentionally, 

that SBPI knew it owed royalties to SBPI with no intention of 

payment(Section IL-Regarding Officers of the Court) and that SBPI was not 

seeking payment of the judgment but that they wanted the Intellectual 

Property opined to have a Present Value exceeding $12,000,000.00. 

A.2.u.-SBPI has intentionally buried material matters and facts which 

mislead the court, invited the court into error and which have violated their 

obligations under CR 11 and as Officers of the Court. Sanctions should be 

imposed and RCT awarded all costs following April 15, 2016. The court was 
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not justified to appoint a receiver under RCW 7.60.025(l)(g) and was in error 

in Appointing the Receiver and in not Staying the appointment. 

B.-RCT was available for Supplemental Proceedings, revealed the 

Present Value of the Intellectual Property to exceed $12,000,000.00, was 

available for testimony as required by RCW 7.60.025(1)(t) thus did not 

trigger RCW 7.60.025(l)(t) as authority for appointment of a receiver 

with the subsequent Appointment of a Receiver error: 

SBPI scheduled Supplemental Proceedings and submitted 

Interrogatories to RCT in 2014. Attendance at a Supplemental Proceeding 

was never refused and the Interrogatories were answered. 8 Email of January 

30, 2014 shows that Mr. Osborn was available to attend Supplemental on 

January 31, 2014. The confinnation of Mr. Osborn's availability was 

accompanied with the answer to the SBPI Second Interrogatory where the 

opinion was given that the Present Value to RCT of the Intellectual Property 

exceeded $12,000.000.00. (CP 53) 

B.1.-Response at 8 states that "SBPI pursued numerous attempts to 

take the judgment debtor examination of RCT's officer, but was unable due to 

RCT's officer's health. /d.(Where Id. cites CP 8 paragraph 10 which is SBPI 

Counsel's personal conclusory statement without foundation. SBPI does not 

cite to the record. Other conclusory statements follow: SBPI Response page 1 

states SBPI " ... has expended significant financial resources, time, and effort 

8 RCT Answer to SBPI Interrogatories by email 1/30/14 to SBPI Moved by RCT to 
supplement the Record CP53 and Exhibit B with value of$12,000,000.00 found at CP53. 
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to enforce a lawful court order."; CPll /para 29-32; CP81; CP68; CP75-77. 

B.1.a-Judges are not to consider conclusory, unsupported statements 

set out in Declarations and affidavits. Baldwin v. Silver, 165 Wn.App. 463, 

471 269 P.3d 284 (Div. 32011 ). McCallum v. Allstate Propertv and Cas. ins. 

Co., 149 Wn.App. 412, 422 204 P.3d 944 (Div. 2 2009). A fact is an event, an 

occurrence, or something that exists in reality. 11 Grimwood v. Univ. of Puget 

Sound, inc., 110 Wash.2d 355,359, 753 P.2d 517 (1988). Conclusions of fact 

are insufficient.' 11 Overton v. Consolidated Ins. Co., 145 Wash.2d 417, 430-

31, 38 P.3d 322 (2002). RCW 7.60.025(1)(f) regarding Supplemental 

Proceedings was not triggered. 

Our Supreme Court is cognizant of the time constraints imposed on 

trial courts stating "We are sympathetic to busy trial courts that must rely on 

the authority provided to them ... " Salas v. Hi-Tech Erectors, 168 Wn.2d 664, 

673 230 P.3d 583 (20 I 0). There is no Record on Appeal supporting a lack of 

availability of an RCT Officer for Supplemental Proceedings. See Exhibit A. 

SBPI fails to meet the requirement of subsection (f) for appointment of a 

receiver. The Court was in error. The trial court was led to error. 

C.-SBPl's assertion that a loss of property was threatened or 

abandoned thereby triggering RCW 7.60.025(1)(e), is not supported by 

the facts: The operative statutory guidance in (l)(e) is . .. either before or 

after the issuance of any execution, to preserve or protect it, or prevent its 

transfer". 
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C.1- Regarding subsection ( 1 )( e ), transfers of Patents are recorded as 

Assignments at the United States Patent and Trademark Office. The issue of 

Assignment of the RCT patent and patent application was addressed in the 

RCT Opening Brief in the Table of Contents at A. l .a.2.B. RCT now realizes 

that there is no A. l .a.2.B section in the RCT Opening Brief corresponding to 

that noted in the Table of Contents and requests the Court of Appeals to 

consider what is stated in the Table of Contents. 

The text in the RCT Opening Brief at Table of Contents for A. l .a.2.B 

addresses two assignments of the RCT patent and patent application. One 

arose from the Arbitration between these parties where the inventors Mr. and 

Mrs. Osborn assigned the patent and patent application to the corporation 

RCTI as required in the License Agreement between SBPI and RCT. The 

second arose from LEE & HAYES attorney Christopher Lynch 's wrongful 

self assignment as Assignor and Assignee with the Patent Office Assignment 

record corrected by RCT. The USPTO Assignment Record is found in the 

RCT Opening Brief Appendix associated with the Motion to Supplement the 

Record on Appeal. 

C.2.-SBPl's reliance on RCW 7.60.025(l)(e) is unfounded with the 

single irregularity being that of attorney Lynch's self assignment. This 

Court's attention is brought to the fact that any issue of Transfer or 

Assignment, as indicated by subsection (1 )( e ), occurred solely as a part of the 

Arbitration or by the wrongful action of attorney Christopher Lynch action on 
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behalf of SBPI (CP86-9 I}. These facts were brought to the attention of SBPI 

counsel through the RCT Opening Brief and were known to SBPI counsel as a 

fact of the Arbitration and Mr. Lynch's subsequent wrongful self assignment. 

Yet SBPI continues, in the Response, to assert to this court that subsection 

( 1 )( e) is relevant to it seeking the appointment of a Receiver in this matter. 

The court is in error in appointing a receiver based on subpart ( e ). 

D.-Ager v. Murray, U.S. 126 (1881), Response Brief page 10, does 

not support SBPI's Motion for Appointment of a Receiver: Ager is an 

1882 case. Plaintiff obtained a judicial order of execution which was served 

by the sheriff. SBPI has ignored the precedent step, taken in Ager, before 

appointment of a Receiver. Ager holds that a judicial order of execution 

returned unsatisfied is the condition precedent. 

Ager states in part: 

"This is a bill (case] in equity . . . On the 10th of April, 1876, ... Murray, in an 
action at law upon a promissory note, recovered judgment against ... Ager for 
... $2,164.66, with interest and costs. Upon that judgment a writ of fieri 
facias was issued, and returned nulla bona .. .. Ager had no real or personal 
property in the District subject to execution at law, but was the owner of 
sundry letters-patent issued to him by the United States for useful 
inventions .... 

D.1.-The appointment of a receiver, in Ager, was preceded by the fieri 

facias writ. Pieri facias means "a writ of execution directing the sheriff to 

execute the judgment and seize assets". And, "nulla bona" means that the 

sheriff didn't find any assets." The sheriff followed the judicial order and 

reported back to the court. Thereafter a receiver was appointed. 

D.2.-That prerequisite step is imposed by RCW 7.60.025(1)(f) by the 
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phrase " . .. or when an execution has been returned unsatisfied ... " SBPI's 

failure to seek judicial execution eliminates any support from subsection (l)(f) 

in SBPI's seeking appointment of a receiver. The Court erred in appointing a 

Receiver. 

II.-The trial court's failure to consider RTC's representation that it could 

pay the judgment was error; Attorneys in the State of Washington are 

Officers of the Court. 

A.- Members of the Washington State Bar arc Officers of the Court. 

As such, they owe the court a duty of frankness and honesty. State v. White, 

617 P.2d 998, 94 Wn.2d 498, 502 (Wash. I 980). RCT's counsel represented 

in its Memorandum Opposing the Appointment of a Receiver and in Court 

that RCT was prepared to pay the judgment less setoffs(CP 129/lines 4-7). 

RCT's counsel advised the court that RCT was prepared to tender funds to 

satisfy the SBP I judgment less setoffs at RP8/lines I 2-18 as follows: 

... [T]he financial abilities of Rebel Creek have changed ... the Court will find 
within the response ... that Rebel Creek is prepared now to tender an amount 
to satisfy the judgment, ... 

A.1.-In Argument before the court RCT counsel also stated at 

RP 11/lines 15-19 the following: 

So I think we are certainly prepared to -- the defendant is prepared to 
tender into the court a sum that would indicate a direction toward the 
satisfaction of the judgment. .. [that]would be reasonable in light of the setoffs 
that are due from this plaintiff. 

SBPI's counsel commented at RP12/lines 10-18 regarding amounts 

owing by SBPI to RCT as follows: 
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Regarding royalties and setoff, the actual license agreement itself 
provides remedies ... by way of the defendant giving us notice ... 

A.2.-And SBPI commented again at RP14/lines 15-21 clarifying that 

counsel was not suggesting the possibility of arbitration in determining 

royalties or other amounts owed to RCT by SBPI as follows: 

A.2.a-MR. SMITH: Okay. I just want to point out I wasn't suggesting 
that we arbitrate this issue of royalties. What I was mentioning is that in the 
license agreement itself if the defendant feels there's a breach, they can 
provide the plaintiff with a notice of breach and we will respond to that notice 
of breach however is appropriate. So I wasn't suggesting we re-arbitrate 
anything. 

A.2.b-However, SBPI at Response 11, asserts that: "The parties will 

likely have to arbitrate this dispute according the License Agreement's 

requirements. 

A.2.c-And at Response 18, last sentence and fn. 6, SBPI asserts that 

arbitration is the sole path allowed to RCT regarding royalties and capital 

investments. At fn. 6 SBPI states" .. .In other words, "set offs" are an 

equitable defense, "i.e. a recognized legal right without adequate legal means 

of enforcement." Skarperudv. Long, 40 Wn. App. 548,550,699 P.2d 786, 

788 (Div. 3 1985) ( emphasis added). 

A.3.-SBPI's Response at 10 is inappropriate in addressing the 

representation of an Officer of the Court. At Response at 10, last paragraph, 

SBPI questions the bona fides of the RCT representation. At Response at 11, 

last sentence, SBPI mentions settlement discussions but that SBPI was not 

satisfied that the source of the funds or the offers are legitimate. In the 
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Response at 12, top of page, SBPI counsel stated that SBPI " ... does not trust 

that the settlement offers are bona fide." This phrase was previously used by 

SBPI Counsel in argument to the court on April 29, 2016. In Argument on the 

Motion for Appointment of a Receiver, RCT counsel asserted that " ... SBPI 

does not trust that the settlement offers are bona fide." CP 308. 

A.4.-RCT, in its Motion for Stay of the Appointment of a Receiver. 

posted a Supersedeas Bond of $103,000.00 on May 26, 2016, the day before 

the argument of the Motion for Stay (CP 347-49). 

A.5.-SBPI's Response, page 11, notes RCT counsel's concern that the 

court didn't read the Defendant's Memorandum Opposing Receiver. That 

concern related to the duty of an Officer of the Court in being truthful in 

written and oral representations and in knowing that judges rely on that duty. 

A.5.a.-The lack of comment from the court prompted RCT' s concern 

that the court had not had time or opportunity to read, hear and process the 

representation that RCT was positioned to tender payment of the judgment 

less set offs. (CP304, 308) The fact that the court's limited comments related 

primarily to the past was surprising. The court's comments at RP 14-15 

related to the past, to the 2012 arbitration, 2013 litigation and 2013-2016 

appellate history and not the facts of 2016 as presented in pleadings and oral 

argument on April 29, 2016 as follows: 

A.5.b.-THE COURT: Well, you know, this case has an interesting 
history and certainly I think it's the first time I've ever dealt with any cases 
involving patent issues but nonetheless,the principles here are I think familiar 
to the Court. You know, certainly the defendant kind of starts off a little bit 
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behind the eight ball when the Court of Appeals said what they said here 
and that, I think, kind of colors the view of the history of the case here and 
why it has taken so long. (Emphasis added) 

A.5.c.-None of the Receivership Statutes at subparts (c), (e), (f), (g) or 

(nn) recite "history" as a basis for appointment of a receiver. Yet the court 

Appointed a Receiver with no discussion of RCT's tender of the judgment, of 

Receivership Statute factors precedent to Appointing a Receiver, to the 

Opinion that the Present Value of the Intellectual Property comprising the 

invention was in excess of $12,000,000.00 while the judgment was about 

$100,000.00. 

A.5.d.-SBPI at Response 21 states in part: 

" ... Consequently, the court must be apprised of all improprieties in this case 
such that it can determine whether a receivership is proper. It is not error 
to evaluate prior appellate rulings that bear on the subject of the action. 

A.5.e.-The meaning of improprieties is not clear in apparently 

including motions, appeals, continuances, extensions of time, arguments etc. 

and other actions realized in litigation. None of RCT 7.60.025(l)(c), (e), (f), 

(g) or (nn) refer to improprieties as authorizing the appointment of a receiver. 

A.6.-RCT counsel is aware of the time limitations imposed on trial 

courts by motion dockets. Counsel was also aware of the volume of materials 

submitted in support of the Motion for Appointment of a Receiver. Hence, 

did the court not read, not hear and not process the fact of the RCT offer of 

payment of the judgment? Did the court not think of the relationship between 

a judgment which would be paid v. the dramatic change of status of the 
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transfer of title to a Receiver who would seize and sell, without appraisal, the 

RCT assets? Did the court not find in SBPI's briefing the need of absence of 

remedies, including specifically the payment of a judgment, as a prerequisite 

to Receivership? 

A.6.a.-Did the court not consider the Opinion of the Value of the 

Intellectual Property exceeding $12,000,000.00 in Ordering that the Receiver 

could proceed without an appraisal? 

A.6.b.-The answers, the Findings, to the foregoing questions are left to 

Division III in its role as a Court of Equity. 

A.6.c.-SBPI responds to the RCT's concern regarding the court's 

failure to "consider" a tender of judgment. SBPI, Response at 21 

"There is no evidence to suggest the court did not "consider" the evidence. 
Rather, the court had briefings from each party and heard oral argument, the 
court considered the evidence but ultimately found that the receivership was 
proper. As such, there is no showing of error on each element, and these 
assignments have no basis in law or fact. 

A.6.d. Yet material matters have been shown to not have been 

revealed to the trial court. And hence it is known that "material matters" 

which were not illuminated by SBPI were not considered by the trial court. 

A.6.e.-Appellate courts are aware of the burdens suffered by trial court 

judges. However, those burdens cannot support errors by the court. Salas v. 

Hi-Tech Erectors. 168 Wn.2d 664,673 230 P.3d 583 (2010). 

A.6.f.-Appellate courts give deference to trial courts on a sliding scale 

based on how much assessment of credibility is required; the less the outcome 
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depends on credibility, the less deference is given to the trial court. 

Washington has thus applied a de novo standard in the context of a purely 

written record where the trial court made no determination of witness 

credibility. 

A.6.f.-ln this case there were no witnesses. The case is one in equity. 

A de novo standard applies. Dolan v. King Coun(v, 172 Wn.2d 299. 311 258 

P.3d 20 (201 1) The court failed to consider the RCT offer to tender the 

judgment and committed error. The trial court did not render Findings. 

In Wingard v. Pierce County, supra, an equity case, the trial court 
made findings of fact, .. . 'We realize that this is an equity case, and that in 
such cases findings of fact are not required; also, that on appeal such cases 
are tried de novo and that in its consideration of the particular case this 
court is required to make an independent examination of all the evidence 
and all of circumstances disclosed by the statement of facts, and from such 
examination decide what findings should have been made.' Bedgisoff v. 

Morgan, 24 Wn.2d 971, 972 167 P.2d 422 ( 1946) 

111.-RCT's Memorandum Opposing Appointment of Receiver complied 

with GR 8 in presenting a Counter-Claim for set offs: 

A.-RCT's memorandum opposing a receiver complied with GR 8 

which presented a counter-claim for setoffs with a proposed trial schedule for 

discovery and trial(RP 14/line 1, 11; CP 134/line 12). SBPI has a judgment 

and admits that SBPI owes approximately $25,000.000 to RCT. At CP 310 

SBPI counsel states that the SBPI judgment is approximately $101 ,000.00, 

admits that counsel for SBPI has accounting data showing royalties owing to 

RCT and that set offs are likely near a quarter of the judgment stating: 
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Regarding your request for information regarding royalties owed by my client, I have the data, 
spreadsheets, and amount owed in royalties to RCTI. .. 
***(In the paragraph following) The set-offs in this case are likely near a quarter of the total 
amount owed. (CP310) 

A.1.-At CP 198/lines 1-2 royalties are discussed as set offs of 

approximately $10,000.00. SBPI also knew that that the License Agreement 

would terminate unless SBPI sold 15,000 of the fishing devices by June 1, 

2016. RCT knew that if SBPI had sold 15,000 units that the royalties owing 

would be $20,000 to $30,000(royalty calculations CP53) and hence suggested 

the discovery and trial plan in the RCT Memo Opposing the Receiver. With 

the revelation that royalties owing were in the vicinity of $10,000.00 RCT 

recognized that SBPI had not sold the required units and hence filed a Motion 

for Declaratory Judgment on June 1, 2016, prior to the hearing of the 

Emergency Motion for Stay with Division III. The matter of sales being less 

than 15,000 units will be addressed by the records produced by SBPI. The 

evidence that 15,000 units had not been sold by June 1, 2016 prompted the 

filing of Defendant's Motion for Declaratlry Judgment of Termination of 

License Agreement on June 2, 2016 seen in this record on appeal at CP401 . 

A.2.-RCT Memorandum Opposing Receiver set forth a claim for 

setoffs composed of royalties and Capital Investments in compliance with GR 

8(a) and GR 8(e). RCT proposed a trial schedule in the Memorandum and in 

oral argument. That the pleading is titled "Memorandum" does not reduce the 

effectiveness of the identified Memorandum to perform the function of a 

Cross or Counter-Claim in accord with GR 8(t) which requires the pleading to 
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be " . .. so construed as to do substantial justice. "9 

A.3.-SBPI also owes Capital Investment to RCT. The term is not 

defined and will be subject to analysis. This is unlike the matter of royalty 

which is revealed by SBPI to be able to be determined from accounting 

records possessed by SBPI's attorney. 

IV.-This appeal is before Division III in its capacity of a Court of 

Chancery, this is a case in Equity. 

A.-SBPI cites to In Ager v. Murray, 26 L.Ed. 942, 105 U.S. 126, 127 

( 1882), a receivership case, where the court observes that the case is in Equity 

regarding an application for a receiver. SBPI, Response at 13, relies on Many 

Life Ins. Co. v. Cissne Family L.L.C, 135 Wn. App. 948,952-53, 148 P.3d 

1065, 1066 (Div. 3 2006) where Division Ill upheld the appointment of a 

receiver without findings and conclusions stating that" ... in equity, no 

findings of fact and conclusions of law are required." ln C/ebanck v. Neely, 

163 Wash. 333,335 1 P.2d 239 (1931), cited in Mony, supra, the court stated 

that "The appointment of a receiver is one of the prerogatives of a court of 

equity ... (Emphasis added). The court in equity takes the action de novo 

having the duty to detennine whether the judgment is supported by the 

evidence. Akers v. Sinclair 37 Wash.2d 693, 701, 226 P.2d 225 (1950). When 

the record consists entirely of written material, an appellate com1 stands in the 

9 GR 8: (a) Claims for Relief. A pleading which sets forth a claim for relief. .. 
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same position as the trial court and reviews the record de novo. Amren v. City 

of Kalama, 131 Wash.2d 25, 32, 929 P.2d 389 (1997) . The record before the 

Court of Appeals is a written record. 

B.-SBPI reliance on Receivership Statutes is without the record 

required to support a finding of violation of any of the subsections of RCW 

7.60.025(1). No Judicial step was taken other than unresisted Supplemental 

Proceedings. Material matters of Patent Law were not disclosed. The opined 

value of the RCT asset was not disclosed. The appellate court should find that 

the appointment of a Receiver was not authorized and that the appointment 

was error. 

C.-SBPI ' s assertions were made in violation of CRl 1 and the duty of 

an Officer of the Court. SBPI is subject to sanction for the filing of the 

Motion for Receiver known by counsel to not be supported by a record on this 

appeal. 

D.-In this circumstance the trial court has no discretion and the 

Appellate Court properly shows no deference 1°. The Standard of Review is 

Obvious or Probable error: discretionary review occurs where the superior 

court has committed an obvious error which would render further proceedings 

useless; or the superior court has committed probable error and the decision of 

the superior court substantially alters the status quo or substantially limits the 

lO Chambers dissenting, State v. Graciano, 176 Wn.2d 531, 551-52 295 P. 3d 219(2013). 
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freedom of a party to act1 1
• Appointment of a receiver where the SBPI 

judgment, less set offs, has a value ofless then $100,000.00 and the 

Intellectual Property opined value exceeding $12,000,000.00, substantially 

alters the status quo of RCT. The Court erred in appointing a receiver, in not 

staying the appointment of a Receiver and in not viewing this case as a GR 8 

claim requiring discovery and determination of issues. 

E.-The appellate court should determine, de novo, that set offs and 

Capital Investments reduce the SBPI judgment, and that the case is to be 

returned for trial on the issues including the termination of the License 

Agreement and in accord with Schuster v. Prestige Senior Management, L.L. 

c., 33242-0-III. The appellate court should find that SBPl's counsel led the 

Trial Court to decisions that were and are manifestly unreasonable based on 

the record, find error and award sanctions. 

Respectfully submitted this 12th day of January, 2017. 

Floyd E. Ivey, WSBA 6888, Attorney for Defendant 

11 Obvious and probable error are addressed in Watson, .. Nortlm·est Trustee Services. Inc .. 180 Wn.App. 8. 12, I 6 

321 P.3d 262 (Di,. I 201 ~). 
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Tuesday, November 29, 2016 at 10:06:13 AM Pacific Standard lime 

Subject: Re: tomorrow's supplemental hearing 

Date: Thursday, January 30, 2014 at 4 :30:25 PM Pacific Standard Time 

From: Floyd E. Ivey 

To: Jeffrey Smith 

Jeff, 

See attached the opinion re: value of Patents, License Agreement and Molds. 

I'll have a hard copy for you tomorrow with Mr. Osborn's signature. 

Floyd 

Floyd E. Ivey 
Attorney at Law 
Registered Patent Attorney 
IVEY Law Offices, P.S. Corp 
7233 W. Deschutes Ave. 
Suite C, Box #3 
Kennewick WA 99336 
509 735 6622 
509 735 6633 fax 
509 948 0943 cell 
feivey@3-cities.com 

Confidentiality Note: This e-mail , and any attachment to it, is sent pursuant to the Electronic Communications Act 
of 1986, and contains privileged and confidential information intended only for the use of the individual(s) or 
entity named on the e-mail. If the reader of this e-mail is not the intended recipient, or the employee or agent 
responsible for delivering rt to the intended recipient, you are hereby notified that reading rt is strictly prohibited If 
you have received this e-mail in error, please immediately return it to the sender and delete it from your system. 
Thank you . 

From: Jeffrey Smith <lctf!:e.y2@~y~> 

Date: Thursday, January 30, 2014 1:46 PM 
To: "Floyd E. Ivey" <~v.@J,iru.mSQ!Il> 
Subject: RE: tomorrow's supplemental hearing 

Floyd 

lour general objection is not a proper obJect10n to the interrogatory below 

INTERROGATORY NO. 1:Regarding the identified assets of Defendant noted by Defendant in its Answer to 

Plaintiff's First Set of Interrogatories (Interrogatory No. 5), please ,dentify the value for each asset and the 
formu la or method for determining the value for each asse: 

Thanks 

Jeff 

Jeffrey R. Smith Esq Lee & Hayes 

Corporate Practice Group 
Lit:qal1on Practice Group 

Page 1 of4 
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P 509 944 4786 F 509 323 897" 
601 West Riverside Avenue . Suite 1400 Spokane Washinqton 9920 
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c/~ / zc r+ 
emental hearing 

Jeff, 

I'll respond with an objection re: this issue to be resolved in a jury trial unless an agreement is reached . But I'll 
provide a basis for Mr. Osborn's opinion with a number. 

We can provide a signature tomorrow at court. 

Floyd E. Ivey, JO, MBA, BSEE 
Attorney at law 
Registered Patent Attorney 
IVEY Law Offices, P.S. Corp. 
7233 W. Deschutes Ave. 
Suite C, Box #3 
Kennewick WA 99336 
509 735 6622 
509 735 6633 fax 
509 948 0943 cell 
E.e.iYl:Y.@3-citJ es.corn- -

Confidentiality Note: This e-mail , and any attachment to it, is sent pursuant to the Electronic Communications Act 
of 1986, and contains privileged and confidential infonnation intended only for the use of the individual(s) or 
entity named on the e-mail. If the reader of this e-mail is not the intended recipient, or the employee or agent 
responsible for delivering rt to the intended recipient, you are hereby notified that reading it is strictly prohibited. If 
you have received this e-mail in error, please immediately return it to the sender and delete it from your system. 
Thank you . 

From: Jeffrey Smith ~y.s@~Y.fi&Q!!}> 
Date: Thursday, January 30, 2014 12 :27 PM 
To: "Floyd E. Ivey" <k!Ye_y..@~g&Ql!J> 
Subject: RE : tomorrow's supplemental hearing 

Are you able to respond to the second interrogatories, 
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Jeffrey R Smith. Esq Lee & Hayes 
Corporate Practice Grouo 
L1t1gauon Practice G~ouc 
fil!reyM1i)~yes ~s,m 

P 509 944 4 786 F 509 323 8979 
n.01 West R1vers1de Avenue Suite 1400 Spokane Wash1n9ton 9920' 

.. ,, { 

RS C1rcul,1r :no 01:»f loo;ure 

From: Floyd E. Ivey (ma,lto :fe,ve'l@~,qmm ] 
Sent: Thursday, January 30, 2014 12:20 PM 
To: Jeffrey Smith 
Subject: Re: tomorrow's supplemental hearing 

Jeff. 

'I 

Yes. Mr. Osborn will be at court. We'll get there soon enough before 1:30 to be ready to be sworn in and available 
for your questions. 

You might make a call to the clerk re: the room they'll make available. Last time I was there for a file review there 
was a room just down the hall from the Superior Court Clerk's office . 

Floyd E. Ivey 

Attorney at Law 
Registered Patent Attorney 
IVEY Law Offices, P.S. Corp 
7233 W. Deschutes Ave 
Suite C, Box #3 
Kennewick WA 99336 
509 735 6622 
509 735 6633 fax 
509 948 0943 cell 

!l:!Y.l.'.u._.b ..&... = 
Confidentiality Note: This e-mail, and any attachment to it, is sent pursuant to the Electronic Communications Act 
of 1986, and contains privileged and confidential information intended only for the use of the individual(s) or 
entity named on the e-mail. If the reader of this e-mail is not the intended recipient, or the employee or agent 
responsible for delivering ij to the intended recipient, you are hereby notified that reading ij is strictly prohibited If 
you have received this e-mail in error, please immediately return it to the sender and delete it from your system. 
Thank you . 

From: Jeffrey Smith <~~.fil!i..v~> 
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Date: Thursday, January 30, 2014 11:46 AM 
To: "Floyd E. Ivey" <fu.iy_e_y.@.QQllig,.mm>, "Floyd E. Ivey" <~y.@3-cities.com> 
Subject: tomorrow's supplemental hearing 

Hi Floyd : 

ts Mr. Osborn available for tomorrow's supplemental? 

!/~z 7 /7D(1 · 

Jeffrey R. Smith, Esq. Lee & Hayes 
Corporate Practice Group 

L1flgatton Practice Group 

Jfil!rll~~.i!Y= 

P 509 944 4786 F 509 323 8979 
601 West R1vers1de Avenue. Suite 1400 Spokane. Washington 99201 

Fol!o us ! Tw.tter I; ~ I WWW INhiY.n&s2!1! 

.... ·:.· , ·1· )< 

,, t 
1 

11. ,- enrfp, ~1 1 ,l~' , 

IRS Circular 230 O,sc lo~ure 
•·, 1.-; 

C " :..le n 
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Tuesday, November 29, 2016 at 10:07:27 AM Pacific Standard Time 

Subject: Re: status 

Date: Thursday, January 30, 2014 at 4:34: 19 PM Pacific Standard nme 

From: Floyd E. Ivey 

To: Jeffrey Smith 

Priority: High 

Jeff, 

Sorry to not have gotten the lnterrog Answers re: asset valuation to you earlier. Look at the statute again re : 
disputes over asset value. We'll be in a jury trial for the answer. 

Floyd 

Floyd E. Ivey 
Attorney at Law 
Registered Patent Attorney 
IVEY Law Offices, P.S. Corp 
7233 W. Deschutes Ave. 
Suite C. Box #3 

Kennewick WA 99336 
509 73S 6622 
509 7 35 6633 fax 
509 948 0943 cell 
feivey@3-cities.com 

Confidentiality Note: This e-mail, and any attachment to it, 1s sent pursuant lo the Electronic Communications Act 
of 1966, and contains privileged and confidential information intended only for the use of the individual(s) or 
entity named on the e-mail If the reader of this e-mail is not the intended recipient, or the employee or agent 
responsible for delivering it to the intended recipient, you are hereby notified that reading it is strictly prohibited If 
you have received this e-mail in error, please immediately return it to the sender and delete it from your system. 
Thank you. 

From: Jeffrey Smith <ifilf~y2@~y~> 
Date: Thursday, January 30, 2014 3:57 PM 
To: "Floyd E. Ivey" <~.@~g_&.Q.!!1.>, "Floyd E. Ivey" <~_@.3 c1t1es.rnm> 

Cc: Chris Lynch <ill!:.'....@J.e..e.b..a.Y.f.LC.QL!l> 
Subject: status 

Floyd: 

As I see it, this is where things stand-

SBPI has a valid judgment for $76,686.73 (includes interest through today) 
RCTl 's .QDJ.y~ are the molds and patent 
You and/or the Osborn's refuse to provide information or data as to the value of the RCTI assets 
(despite multiple requests) 

The Osborn's have no personal assets (most likely making an action for ultra vires, moot) 
The 391 patent's maintenance fees ($880) are due on Monday 

RCTI has assets. SBPI has a valid judgment. The~ way to settle this matter is for RCTI to asiign the 

ownership of the molds and the patent to SBPI. / ( 
4 

O I ?J_,1 ( L{- '3 ~ 5 7 f M 
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Jeff 

Jeffrey R. Smith. Esq Lee & have, 
Corpornte Practice Grou. 

Ut1gat1on Practice Grou1 

l~Y~=m: 

P 509 944 4786 F 509 323 8979 
601 West Riverside l\venue. Su,le 1400 Spokane Wash1nglo11 99201 

,, ' 

IRS C1rcu1 a, 230 D1sct~ur t! 
- ~ ( -<•·' 
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.,• 

" .. .,, . "' ., 
,~, J 

"' 

,., i-,, , ,1:i1 

Page 2 of2 

f 



EXHIBIT B 



10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

DISCOVERY REQUESTS 

INTERROGATORY NO. I: Regarding the identified assets of Defendant 

noted by Defendant in its Answer to Plaintiff's First Set of Interrogatories 

(Interrogatory No. 5), please identify the value for each asset and the formula or 

method for determining the value for each asset. 

ANSWER: 

OBJECTION: Plamt1frs Interrogatory is beyond the scope of discovery pennined by 1he Supple, en1al 

Proceeding The , alue of personal property "hich exceeds 1he Judgment is sub1ec1 lo a dererrnma ,on by Jury 

Tnal W11hout wamng the right to funher development of the ,aluc of personal propeny owned y the 

Defendant and "h1ch 1s subJecl to da1m, by md,nduals not a parry to this proceeding. Defendant DS"-ers as 

foJIO\\S. 

PATENT. PATENT APPLICATION AND FOREIGN RIGHTS · Wuh the esumated number of a glers in the 

United States and Europe. the estimated number of fishing tnps taken and the magnitude of fishin related 

e~pcnses 111 the United Stares greata than $9 hi Ilion and for Europe estimated 10 e"(_ceed S l 8Bill10 per year 

lor both freshwater and saltwater fishing. an cstrmated 300.000 sales should occur. per year. ,far sonable 

sales program 1s used "1th these sale, mcludmg the 1mt1al sale 10 a lishcnnan and the sales therea er for 

replacement of lost Dl\·er-Dl\·eners. The Net reahzed by Plam11ff m sales made at prices seen thr ugh 2013 

and mto 2014 ,s approximately S 15.00. The royalty paid to Defendant ,s approx1ma1ely 30°0 oft e net with 

300.000 sales year y1cldmg appro'1matcly $ J .5m,lhon 10 Defendant. The life of the patent for t D1, encr 

v.111 be approXJmatcly 15 or more years \\Ith the total. at $1 5 m,lhon,year. bcmg $22.500,000. T present 

\alue at 4° o i, \ 12.493.45 1.31. Based on this approach 11 "an op,mon that the present , a Jue of th patents 

and License Agreement to Defendant ,s ;11 S 12.493.451 

I\IOLDS As 1dent1ficd m 1he corporate Minutes for RCTI a, pro, 1ded to Plamuff. the e.,pense fo the Molds 

"as approx11na1ely S23.000. The total use of the Molds through the end of 2013 ,s yet 10 be de1en med 

through discovery of the Plam11ffbut ,s approximated al fewer lhan 10.000. It 1s antic1pa1ed that t e Molds 

are worth more than S23.000 in hght of the ad1uslments made Mr \\"ii hams and others may be r 1ed upon 

for addinonal ,aluat10n opinions. 

PLAfNTIFF'S SECOND SET OF INTERROGATORIES 
AND REQUESTS FOR PRODUCTION OF 
DOCUMENTS RELATED TO SUPPLEMENT AL 
PROCEEDNGS TO DEFENDANT REBEL CREEK 
TACKLE, INC. 5 
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EXHIBIT C 



UNITED STA'l1,S PATENT AND TRADEMARK OJ·HC'I 
l '~ITW STATI.:S Of'J"t\llTit-1EST ot· CO!\.l\lERCJ. 
l'nitNf Stat" t'ah:ot aod Tnukmark Omer 
Mt.Cli. ('O\f\'11SSIO~tl< R JR PATE.".ff~ 

1'0 8\lt l .l 'il 
AkuodtU. Yur.1111• ,:.:1n.1 .i,, 
.......... ~pt·•it•" 

NOTICE OF ALLOWANCE AND FEE(S) DVE 

:)6<J.i 7'19() 

FI .OYD 1,. IVEY 
IVEY Law Oflices, l'.S . Corp. 
7233 W . lxschutes Ave .. Suite(' 
BOX#J 
Kl' NNEWJC'K . WA 'l'J.l36 

APPL!(',, no~ :,.;o I 11.L' O DATF 

l l/Ml .2.CJ I 1.1.117/l(X)CJ 

FIR'> I :-.:A'.\1ED 1:,..·vr-XIOR 

Alkn Od.,h O <;h.,m 

IXA"11NLR 

1n·so~ .JOS!JI",\ DA'-IrJ 

.\R I l!NIT PAPER :,..1-~BLk 

D;\ n: ~ ,\ IU: IJ 11 /2 1/20 16 

A l'TOR.'\T.;Y [)O(Kf;T '\'.0. C0"1H k..M J\ l'IO;\, '\.() 

!'- 1802:-091 1.11, 

rJTU ·. Of· l \lVI-.XT IO',': TROI fJ\:( i A PPAR/\ 11 S A °'iD \11}-.THODOI· l ''iL WITII U .!'.V A roR A :-;o l>IVER11~R "iTRI ( "TI RJ 
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1) The present application is being examined under the pre-AIA first to invent 

provisions. 

EXAMINER'S AMENDMENT 

Page 2 

1. An examiner's amendment to the record appears below. Should the changes 

and/or additions be unacceptable to applicant, an amendment may be filed as provided 

by 37 CFR 1.312. To ensure consideration of such an amendment, it MUST be 

submitted no later than the payment of the issue fee. 

Authorization for this examiner's amendment was given in an interview with Floyd 

Ivey on 11 /18/2016. 

The application has been amended as follows: 

Claim 24. A fishing apparatus (100) comprising: 

a. a main body (113), a line retainer (101) Integral with the main body (113), 

at least one fishing line guide integral with the main body (113); 

b. a diverter (500) is interconnected with an elevator (520); the elevator 

(520) is further interconnected with the main body (113); and 

c. the at least one fishing line guide integral with the main body (113) is 

comprised of at least one lower line guide (106) and of at least one forward line 

guide (107); 

d. the main body (113) has a main body front (580) and a main body rear 

(585); a front flange portion (115) is at the main body front (580) and a rear flange 

(116) Is at the main body rear (585); 
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e. the elevator (520) is outwardly extending from the diverter (500) and is 

outwardly extending from the main body (113); the diverter (500) is planar. is 

comprised of at least one panel and is angularly positioned relative to the main 

body (113); and 

f. the at least one lower line guide (106) and the at least one forward line 

guide (107) are in alignment with each other and are aligned from the main body 

front (580) to the main body rear (585); each of the at least one lower line guide 

(106) and the at least one forward line guide (107) comprise an aperture sized to 

receive a fishing line (102); 

g. wherein the elevator (520) is affixed to the diverter (500) by a bracket 

comprising a diverter bracket (516) having a "C" shape and formed on the middle 

panel (508) for slidably receiving an elevator diverter bracket having a "H" or "I" 

shape; wherein the elevator (520) is affixed to the main body (113) by a bracket 

comprising a main body elevator bracket (518) having a "C" shape and formed 

proximal the lower line guide (106) and the forward line guide (107) for slidably 

receiving an elevator main body bracket (526) having a "H" or "I" shape; 

h. wherein said elevator (520) is substantially planar; and 

i. wherein, when in use, the line retainer (101) receives said fishing line 

(102) and secures the fishing line (102) by friction until retracted by a force on the 

fishing line (102); 

j. wherein the interconnection of the elevator (520) with the main body (113) 

and the diverter (500), during operation, are frictionally fixed from movement; the 

/o 
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diverter (500) is capable of longitudinal adjustment, relative to the main body 

(113) ; 

k. the front flange portion (115) is at the main body front (580) and a rear 

flange (116) is at the main body rear (585); 

I. a variable depth control system (108) comprising at least one aperture 

proximal the front flange portion (115) ; said variable depth control system (108) 

receiving a weight assembly (309) comprising a line with an affixed weight (310) ; 

m. the elevator (520) has an elevator leading edge (522) proximal the main 

body front (580); 

n. the diverter (500) is comprised of an upper panel (504), a middle panel 

(508) and a lower panel (512); the upper panel (504) is integral with the middle 

panel, is upwardly extending from the middle panel and is angled outwardly from 

the middle panel and from the main body (113); the lower panel (512) is integral 

with the middle panel, Is downwardly extending from the middle panel and angled 

outwardly from the middle panel and from the main body (113). 

Claim 25. A fishing apparatus (100) from claim 24 further comprising: 

a. in a plane formed by the elevator (520), the main body (113) is positioned 

angularly relative to the diverter (500) by a main body-diverter angle (560) which 

is acute proximal the main body rear (585); 

(( 
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b. in a vertical plane formed by the main body (113), the main body (113) is 

positioned angularly relative to the diverter (500) by an acute angle which acute 

proximal the downward most portion of the main body (113). 

Claim 26. A fishing apparatus (100) from claim 25 further comprising : 

a. the main body (113) angular relation to the diverter (500), proximal the 

downward most portion of the main body (113) is formed by either affixing the 

elevator (520) to the main body (113) at an angle comprised of a main body 

elevator angle (550) or affixing the elevator (520) to the diverter (500) at an angle 

by a diverter-elevator angle (555); 

b. the elevator leading edge (522) is positioned, relative to a vertical plane 

centrally positioned through the main body (113), from the main body front (580) 

to the main body rear (585), at a downward acute angle formed by the elevator 

leading edge angle (523) ; 

c. the line retainer (101) comprises at least two tines (540), the at least two 

tines receive by friction fit between the tines, the fishing line (102) with said 

friction fit resisting removal of the fishing line (102) from between the at least two 

tines (540) until a force overcoming the friction is applied to the fishing line (102). 

Claim 27. A fishing apparatus (100) from claim 26 further comprising: 

n 
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a. where the line retainer (101) is composed of at least four tines (540), said 

at least four tines are separated by tine horizontal separation (542) and tine 

vertical separation (544) with said separation, horizontally and vertically, such as 

to friction secure the fishing line (102) until a force overcoming the friction is 

applied to the fishing line (102) 

Claim 28. A fishing apparatus (100) from claim 27 further comprising: 

a. the fishing line (102) is received from the lower line guide (106) into a 

fishing line holder (103) comprising a length of flexible tubing extending from 

proximal the lower line guide (106) through and past the line retainer (101); 

b. where the line retainer (101) is comprised of at least four tines (540) the 

fishing line (102) or the fishing line holder (103) may be placed vertically through 

the at least four tines (540) or horizontally through the at least four tines (540); 

c. the main body (113), line retainer (101), lower line guide (106), forward 

line guide (107), elevator (520) and diverter (500) are generally formed by molding 

or machining from rigid materials Including, , metals or plastics; and 

d. the main body-diverter angle (560) which is acute, in the range of 5 to 12 

degrees, proximal the main body rear (585); 

e. where the elevator (520) is affixed to the main body (113) at an angle, the 

main body elevator angle (550) is in the range of O to 9 degrees; where the 

elevator (520) is affixed orthogonal to the main body (113) the diverter (500) is 

(J 
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affixed to the elevator at the diverter-elevator angle (555) in the range of Oto 9 

degrees; 

f. the elevator leading edge angle (523) is in the range of Oto 3 degrees. 

Claim 29. A fishing apparatus (100) from claim 28 further comprising : 

a. the main body-diverter angle (560) which is acute, is in a range of 9-9.5 

degrees; 

b. where the elevator (520) is affixed to the main body (113) at an angle, the 

main body elevator angle (550) is 9 degrees; where the elevator (520) is affixed 

orthogonal to the main body (113) the diverter (500) is affixed to the elevator at 

the diverter-elevator angle (555) is 9 degrees; 

c. the elevator leading edge angle (523) is 2 degrees. 

Claim 30. A fishing apparatus (100) from claim 27 further comprising : 

a. the fishing line (102) is received from the lower line guide (106) into a 

fishing line holder (103) comprising a length of flexible tubing extending from 

proximal the lower line guide (106) through and past the line retainer (101); 

b. the fishing line (102) or the fishing line holder (103) may be placed 

vertically through the at least four tines (540) or horizontally through the at least 

four tines (540) ; 

p 
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c. the main body (113), line retainer (101), lower line guide (106), forward 

line guide (107), elevator (520) and diverter (500) are generally formed by molding 

or machining from rigid materials including, metals or plastics; and 

d. the main body-diverter angle (560) which is acute, in the range of 5 to 12 

degrees, proximal the main body rear (585); 

e. where the elevator (520) is affixed orthogonal to the main body (113) the 

diverter (500) is affixed to the elevator at the diverter-elevator angle (555) in the 

range of Oto 9 degrees; 

f. the elevator leading edge angle (523) is in the range of Oto 3 degrees. 

Claim 31 . A fishing apparatus (100) from claim 28 further comprising: 

a. the main body-diverter angle (560) which is acute, is in a range of 9-9.5 

degrees; 

b. where the elevator (520) is affixed orthogonal to the main body (113) the 

dlverter (500) is affixed to the elevator at the diverter-elevator angle (555) is 9 

degrees; 

c. the elevator leading edge angle (523) is 2 degrees. 

1. The following is an examiner's statement of reasons for allowance: The prior art 

of record fails to disclose or make obvious, either alone or in combination, the combined 

limitations of applicants claimed invention. 

q 
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Any comments considered necessary by applicant must be submitted no later 

than the payment of the issue fee and, to avoid processing delays, should preferably 

accompany the issue fee. Such submissions should be clearly labeled ·comments on 
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examiner should be directed to JOSHUA HUSON whose telephone number is 

(571 )270-5301. The examiner can normally be reached on 7:30am - 5:00pm Monday
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 

supervisor, TIMOTHY COLLINS can be reached on 571-272-6886. The fax phone 

number for the organization where this application or proceeding is assigned is 571-

273-8300. 

Information regarding the status of an application may be obtained from the 

Patent Application Information Retrieval (PAIR) system. Status information for 

published applications may be obtained from either Private PAIR or Public PAIR. 

Status information for unpublished applications is available through Private PAIR only. 

For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 

you have questions on access to the Private PAIR system, contact the Electronic 

Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 

USPTO Customer Service Representative or access to the automated information 

system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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