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A. INTRODUCTION 

 This case arises out of the effort by the Employment Security 

Department (“ESD”) to target Washington’s trucking in hundreds of 

“audits,” in a politically-motivated effort to restructure Washington’s 

trucking industry by eliminating the industry’s historical use of 

“owner/operators” – independent truck owners who lease their equipment 

to trucking companies (“Carriers”).  The outcome of those “audits” was 

foreordained, conducted by an illegal interagency task force whose 

purpose was to tax Carriers for owner/operators.  Appellant System-TWT 

Transport (“System”) is one of the affected interstate trucking carriers.  

 The modern American trucking industry has traditionally relied on 

owner/operators as a flexible supply of equipment in an industry with 

erratic demand.  Federal motor carrier law specifically authorizes 

owner/operators and actually specifies the contents of the carrier-

owner/operator equipment leasing agreements.  When Congress 

deregulated interstate trucking in 1980 and intrastate trucking in 1994, it 

preempted any local or state laws that presumed to affect routes, prices, or 

services in the industry.   

 ESD changed its prior interpretation of owner/operators as 

independent contractors under Title 50 RCW, and assessed unemployment 

taxes, penalties, and interest against System after rigged audits and 
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illegally imposed taxes on equipment, knowing that such taxation was 

illegal.  ESD’s interpretation of Title 50 RCW made it impossible for an 

owner/operator to exist under that statute.  This was but a part of the 

State’s assault on this true independent contractor relationship in the 

trucking industry. 

 ESD’s action is preempted as federal law as ESD’s effective 

elimination of the owner/operator business model affects System’s routes, 

prices, or services.  Alternatively, the owner/operators at issue were not 

covered under RCW 50.04.100 or were exempt independent contractors 

under RCW 50.04.140, and ESD’s actions were arbitrary or capricious and 

contrary to law when it instituted illegal, politically-inspired “audits” 

conducted in bad faith against System and the industry generally. 

B. ASSIGNMENTS OF ERROR 

 (1) Assignments of Error 

 1. The trial court erred in entering its order on June 23, 2016 

as to System. 

 (2) Issues Pertaining to Assignments of Error 

 1.  The Federal Aviation Administration Authorization 
Act (“FAAAA”) contains an exceedingly broad preemption 
provision preempting any state action that relates even indirectly to 
a carrier’s prices, routes, or services.  ESD’s reclassification of 
owner/operators is a direct interference with an established 
business model in the trucking industry, with many direct and 
indirect effects on prices, routes, and services.  Is ESD’s 
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reclassification scheme preempted by federal law?  (Assignment of 
Error Number 1) 
 
 2.  Under RCW 50.04.140, the independent-contractor 
exception applies if workers are independently established 
businesses and work free from the carrier’s control and outside its 
places of business.  The evidence showed that: (a) owner/operators 
make an enormous investment in their businesses; (b) System does 
not control the method and detail by which owner/operators 
perform transportation services; and (c) owner/operators work on 
the open road.  Did the Commissioner err in finding that 
owner/operators are not exempt independent contractors?  
(Assignment of Error Number 1) 
 
 3.  ESD’s so-called “audits” were politically-inspired, 
conducted in bad faith by an illegal task force, contrary to ESD’s 
own standards for fairness and objective in dealing with taxpayers.  
Should the assessment against System be set aside?  (Assignment 
of Error Number 1) 
 

C. STATEMENT OF THE CASE 
 
 (1) Owner/Operators in the Trucking Industry 
 
 Owner/operators have long been important in the trucking 

industry.  ARS31 at 93.  See generally, Douglas C. Grawe, Have Truck, 

Will Drive:  The Trucking Industry and the Use of Independent Owner-

Operators Over Time, 35 Transp. L.J. 115 (2008).  They are used in most, 

if not all, sectors of the industry, including long-haul trucking, household-

goods moving, and intermodal operations.  Because demand in the 

contemporary American trucking industry fluctuates so dramatically, the 

                                                                                              

 1  The Administrative Record for System is cited herein as “ARS” followed by 
the volume number.   
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industry is structured around these independent owner/operators, who 

provide carriers like System with a flexible supply of trucking equipment.  

Id.   

For owner/operators, an independent-contractor relationship is 

similarly beneficial.  Today’s shippers are sophisticated and now look for 

“one stop” shopping for their shipping needs.  Id. at 95.  It would thus be 

extremely difficult for an individual owning a single truck to compete.  By 

contracting with large carriers, owner/operators can overcome this 

obstacle and still maintain a small business.  Id.  The carriers give 

owner/operators access to higher-paying freight than they would have 

access to if they operated under their own authority and make it easier for 

owner/operators to obtain insurance.  Id. at 132.2 

The federal government requires motor carriers, such as System, to 

engage owner/operators through a written lease agreement, under 49 

C.F.R. § 376.  ARS3 at 93; see also, Owner-Operator Indep. Drivers 

Ass’n v. Mayflower Transit, Inc., 161 F. Supp. 2d 948, 953 n.2 (S.D. Ind. 

2001).  These regulations not only require a written lease contract, but also 

                                                                                              

 2  A national organization, the Owner/Operator Independent Drivers Association 
(“OOIDA”) has 153,000 members nationally who value their business independence.  
ARS3 at 129. 
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specify certain terms that must be included in the equipment lease 

agreement.  See, e.g., 49 C.F.R. §§ 376.11, 376.12.3   

(2) System’s Operations 

 System is an interstate motor carrier duly licensed by the U.S. 

Department of Transportation (“USDOT”) and the Federal Motor Carrier 

Safety Administration (“FMCSA”).  ARS3 at 146.  It uses primarily 

flatbed trailers to haul such freight as heavy equipment, steel and 

aluminum coils, wallboard, lumber, and construction materials.  Its 

operations are widespread; only about 12.25% of its total miles are driven 

in Washington.  Id. at 147.   

 System employs roughly 380 company drivers, who drive 

equipment owned by System.  It also leases more than 250 trucks from 

owner/operators.  Some owner/operators lease only a single truck to 

System, while others lease multiple trucks.  Many owner/operators hire 

their own employees to drive their trucks.  Id.4 

                                                                                              

 3  For example, the regulations mandate that owner/operators operate under the 
carrier’s federal operating authority granted by the USDOT and that the owner/operator 
be insured by the carrier (although the owner/operator must pay for that insurance).  
These requirements are not surprising as they promote public safety by ensuring that all 
commercial motor vehicles are covered by adequate insurance and by facilitating the 
collection of safety data which is used to generate a carrier’s safety score.  ARS3 at 93–
94.  As will be discussed infra, federal regulations specifically provide that these 
requirements do not constitute “control” for purpose of state law regulatory schemes. 
 
 4  Owner/operators’ compensation is calculated as a percentage of the gross 
revenue generated from each load.  Generally, the payment is 82% or 72%, depending on 
whether the owner/operator uses System’s trailer.  Owner/operators also receive 100% of 
certain items such as fuel surcharges.  Id. at 28; ARS3 at 148.   
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 The System lease agreement is plainly intended to establish an 

independent contractor relationship when it specifies that the 

owner/operators are independent contractors and not System employees 

and gives the owner/operator full responsibility for all aspects of the 

equipment’s operation: 

Contractor hereby assumes full control and responsibility 
for the selection, training, hiring, setting of grooming and 
dress standards, disciplining, discharging, setting of hours, 
wages and grievances, all acts and omissions, and all other 
matters relating to or arising out of Contractor’s 
employment or use of drivers and laborers, and any and all 
other employees or agents of Contractor that Contractor 
may provide or use to perform any aspect of this 
Agreement. 

 
ARS1 at 26.  The owner/operators also remain responsible for “all costs of 

operation,” including insurance, permits, base plates, licenses, taxes, fuel, 

oil, tires, tolls, fines, and driver wages and payroll taxes.  Id. at 23.  

Although System may advance some costs as a courtesy, it ultimately 

charges those costs back by deducting them from the owner/operator’s 

settlement.  Id. at 35.    

(3) ESD Rigged the System Audit  

 Without specific legislative authority, ESD joined with the 

Department of Revenue and the Department of Labor & Industries to form 
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an “underground economy task force” (“UETF”).5  ESD’s own 

“underground economy unit” was headed by supervisor Lael Byington and 

overseen by ESD’s Deputy Director of Unemployment Insurance Audits 

and Collections, Bill Ward.  ARS3 at 185–86.  Instead of pursuing true 

“underground economy” businesses,6 however, Byington’s unit targeted 

the trucking industry and its historical use of owner/operators.  Id. at 191, 

223–24.7   

 ESD assigned UETF auditor Joy Stewart (“Stewart”) to audit 

System.  Stewart was not an impartial auditor; her objectivity was 

compromised by her ESD job performance quota requiring her to conduct 

a minimum number of audits, to discover a certain amount of taxes, and to 

                                                                                              

 5  http://www.lni.wa.gov/Main/AboutLNI/Legislature/PDFs/Reports/2015/ 
UndergroundEconomyBenchmarkReport.pdf (last visited November 2, 2016).  Ch. 432, 
Laws of 2009, § 13 required DOR, DOLI, and ESD to “coordinate” their efforts and 
report annually to the Legislature.  Apart from that direction to “coordinate,” the 
Legislature, by statute, and ESD, by rulemaking, have never defined the organization, 
mission, or authority of the UTEF. 
 
 6  The original impetus for the agencies’ “underground economy” efforts was to 
address contractors in the building industries that refused to follow state law for their 
workers.  In 2007, the Legislature created the Joint Legislative Task Force on the 
Underground Economy in the Construction Industry.  See Final Bill Report HB 1555 
(2009).  Trucking companies are rigorously regulated under federal law and their 
relationship with owner-operators is also regulated.  Trucks operate openly on 
Washington’s roads.  They are hardly “underground” in any sense. 
 

7  ESD notes from a meeting of its officials, including Ward, indicate that in the 
preceding eighteen months, ESD had audited 284 trucking companies.  Those notes also 
state that ESD “targeted trucking.”  ARS8, Ex. K.  Although Ward claimed at his 
deposition that he did not recall this particular meeting, he testified that it was likely in 
connection with a “series of inquiries” relating to “questions from the governor’s office” 
about ESD’s audits of the trucking industry.  ARS2 at 409-10.   
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find a certain number of new employees.  Id. at 248–52, 577, 579.  She 

even had the audacity to ask then Governor Gregoire in an email to pay 

her a bonus based on revenues she generated for the State.  Id. at 584. 

 Stewart ignored ESD’s own standards dictating how its audits must 

be conducted including its Tax Audit Manual (“TAM”) that provided 

factors for an auditor to assess to determine if work is performed by an 

independent contractor.  Id. at 539.8  ESD also provided its auditors a 

Status Manual (“SM”) that directly addressed “truck drivers,” telling an 

auditor how to distinguish an employee from an owner/operator.  Id. at 

570.  Finally, ESD generally required that all audits be conducted 

according to Generally Accepted Auditing Standards (“GAAS”), which 

mandate auditor objectivity.9 

 Stewart disregarded the TAM/SM standards and instead employed 

criteria she found on a Canadian website.  Id. at 571–76.  Stewart 

presumed System’s liability and assessed taxes, penalties, and interest 

accordingly, making no attempt to analyze System’s actual operations or 

                                                                                              
8  Those factors include whether the person can hire his or her own employees, 

whether the person can set his or her own hours, whether the person pays his or her own 
expenses, whether the person will make a profit or loss on the enterprise and, most 
importantly, whether the person furnishes equipment and has a significant investment in 
facilities or equipment.  Id. at 557–63.   

 
 9  Stewart admitted that ESD’s auditors were required to follow the TAM/SM 
standards.  ARS3 at 220–22, 294, 531.  In subsequent cases such as Hatfield Enterprizes, 
however, ESD shifted course and took the position that compliance with the manuals is 
optional and that ESD thus has no standards for conducting audits at all.   
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the mechanics of its work with owner/operators.  See, e.g., id. at 387.10  

Ultimately, based on Stewart’s faulty audit, ESD issued a notice of 

assessment on May 4, 2010 to System for taxes, penalties, and interest in 

the amount of $264,057.40, that included taxes not only on driver time but 

on equipment payments made to the owner-operators.  Id. at 600.  System 

appealed that assessment to the Office of Administrative Hearings 

(“OAH”).   

 (4) Procedural History 

 System’s appeal, along with those of a number of other trucking 

carriers, was assigned to Administrative Law Judge Todd Gay.  Because 

all of the cases had common questions of law and the same counsel, the 

ALJ consolidated them for various pretrial matters, with System as the 

lead case.11   

 As its case proceeded toward hearing, System filed a motion in 

limine to exclude Stewart’s testimony and audit findings.  Although the 

                                                                                              
10  Stewart made admittedly untrue statements in her System audit, including her 

claim that System failed to maintain requested records and that owner/operators 
participated in one carrier’s 401K plan.  See id. at 606, 318–20, 462–63.  Stewart also 
admitted that she ignored key information the SM required her to consider, such as 
whether owner/operators had employees or provided expensive equipment.  See id. at 
336–38, 386, 452–53, 470, 509.  She further ignored any evidence that would limit the 
amount she could assess, such as whether the remuneration in question was paid to 
corporate entities or to out-of-state owner/operators with no connection to Washington, or 
whether it included payments for equipment, which is non-taxable.  See id. at 229, 385–
87.   
 
 11  However, when System filed a consolidated motion for summary judgment 
with three other carriers, the ALJ denied it.  ARS1 at 401.   
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ALJ did not reject the contention that the audits had been improperly 

conducted, he ruled that he had no authority address any such impropriety.  

Id. at 411.  He did, however, conclude that the amounts ESD had imposed 

in taxes on System and the others were wrong and remanded the case to 

ESD to reconsider the assessments and issue new ones.  Id. at 397.12   

 It took a year for ESD to issue new assessments, even though 

System provided it with information as to owner/operator corporate status, 

UBI numbers, miles driven in Washington, the cost of operating a 

tractor/trailer relative to the amounts earned on a mileage basis, and other 

information necessary for the task.  ESD did nothing with that 

information, forcing the ALJ to schedule a status conference.  App. A at 

1813.  ESD eventually stipulated that 70% of owner/operators’ 

remuneration should be allocated to equipment rental.  Id. at 1589.  ESD 

delayed issuing new assessments.13  On September 7, 2012, ESD reduced 

                                                                                                                         
 

12  The April 5, 2011 remand order required ESD to exclude owner/operators 
that were corporations, id. at 397–98; owner/operators who were out of state and had no 
connection to Washington were to be excluded because they were not covered by 
Washington unemployment pursuant to RCW 50.04.110, id. at 398; and amounts 
attributable to the equipment provided by the owner/operator were to be excluded as well.  
Id. at 399.  The order further provided that after ESD had completed its work and issued 
new assessments in conformance with the remand order, the parties were to engage in 
settlement discussions to either resolve the cases entirely or narrow the issues for hearing.  
Id. 

 
13  In April 2012, ESD issued new assessments, but it did not provide 

documentation to support such assessments.  ESD’s counsel admitted there were 
calculation errors that required ESD to recalculate the assessments for several of the 
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System’s assessment without explanation to $83,955.75, id. at 1562, 1592, 

but again it could not fully document its revision.14   

System filed a motion to compel production of ESD’s 

documentation supporting the amount of each Carrier’s amended 

assessment on September 14, 2012, to confirm ESD’s calculations and to 

prepare for hearing, id. at 1385–91, 1562–63, but the ALJ delayed 

consideration of the motion to allow the parties to focus their efforts on a 

potential resolution of the issues remaining in the administrative process.  

Id. at 1563.   

On September 26, 2012, ESD made an offer to System to resolve 

the issues in the administrative process, id. at 1563, 1595–96, that System 

accepted.  Id. at 1564, 1598–1600.15  Then, on November 16, 2012, ESD 

reneged on its own offer, id. at 1565, 1630,16 forcing System to litigate the 

                                                                                                                         
carriers.  That took several months.  Id. at 1562.  ESD could not document its July 2012 
adjustment.  Id. at 1392-94, 1562, 1587.   

 
14  The September 2012 adjustment was the first time ESD performed the situs 

adjustment that the ALJ had ordered in April 2011.  Id. 
 
15  The agreement resolved any issues pertaining to the amounts assessed and 

preserved System’s right to appeal the ALJ’s legal rulings on liability.  Id. at 1595, 1599.   
 
16  System advised ESD in writing on November 19, 2012 that its attempt to 

change the agreement so late in the proceedings constituted bad faith.  Id. at 1565, 1632–
33.   
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enforcement of the settlement.17  At the same time, the parties prepared for 

hearing.18   

Ultimately, System’s appeal returned to the administrative process, 

and the System appeal was assigned to ALJ Greg Weber for hearing.  The 

parties agreed to stipulated facts and to a trial based on the administrative 

record.  ARS1 at 2.  The ALJ affirmed the assessment in the stipulated 

                                                                                              
17  System moved to enforce the agreed resolution of all the carriers’ appeals, but 

the ALJ ruled he lacked authority to enforce the agreement.  Id. at 1638–39.  With the 
System hearing looming, the Carriers filed a motion for order to show cause in the Pierce 
County Superior Court on February 1, 2013.  The court enforced the parties’ agreement.  
Division II reversed, holding that the show-cause procedure was an incorrect means to 
initiate an action.  The court did not address the substantive determination that ESD had 
breached a binding settlement agreement.  Eagle Systems, Inc. v. State Employment Sec. 
Dep’t, 181 Wn. App. 455, 326 P.3d 764 (2014).  System did not seek Supreme Court 
review of the Court of Appeals’ decision because that would have caused more delay and 
expense.  When the cases were remanded to the administrative process, ESD agreed to a 
stipulated amount and trial by oral argument on stipulated facts, essentially the same 
posture the case would have been in if ESD had not breached the settlement agreement.   
 

18  The ALJ set System for hearing on February 20-21, 2013.  Id. at 1200.  He 
did not allow discovery and did not require ESD to submit its witness or exhibit lists in 
the System hearing until February 6, the same date upon which he ordered ESD to 
provide the information detailing how it calculated the revised assessment.  Id. at 1200, 
1556–58. 

 
The ALJ ordered ESD’s new counsel to meet with the System’s counsel in an 

effort to resolve any outstanding issues related to documentation for ESD’s assessments.  
Id. at 1644.  During the meeting, ESD informed the Carriers that its documentation could 
not be relied upon because the figures provided did not verify the revised assessment.  
ESD then reneged on its earlier agreement to exclude owner/operators with a valid UBI 
number and/or corporate form from any assessment.  Id.   

 
ESD’s counsel related on January 11, 2013 that ESD had never performed an 

official “revised assessment,” even though it issued a revised assessment for System and 
the other carriers on April 16, 2012 that contained errors.  Id. at 1644, 1647.  ESD’s 
counsel insisted that the documentation for the assessments was created for settlement 
purposes only and contended that it could not be the basis for a motion to compel.  Id. at 
1647.  ESD’s counsel also admitted that System’s assessment still contained errors.  Id. at 
1645, 1651–53.  On January 22, 2013, the ALJ granted the carriers’ motion to compel, 
requiring ESD to produce extensive, detailed information in System.  Id. at 1636–38.   

 



Brief of Appellants - 13 

amount of more than $58,300.  ARS2 at 324.19 System petitioned for 

review by the ESD Commissioner’s Review Office (“CRO”).  Id. at 337.20  

The CRO likewise affirmed the assessment (id. at 380), and System timely 

sought review in the Spokane County Superior Court.  CP 312–57. 

 (5) The Trial Court’s Decision 

 The trial court, the Honorable Harold Clarke III, heard the System 

appeal in conjunction with that of Hatfield Enterprizes and Swanson Hay 

Company.  The court considered the record, heard argument, and ruled in 

favor of ESD.  CP 639.  The court felt bound by a Division I decision in 

Western Ports Transp., Inc. v. Employment Sec. Dep’t, 110 Wn. App. 440, 

41 P.3d 510 (2002), a case long predating the development of FAAAA 

jurisprudence and that dealt not with express preemption, but implied 

preemption.  The court concluded the FAAAA did not preempt ESD’s 

actions.  CP 636.  It did not find ESD’s rigged audits to be consequential.  

CP 635.  In its most interesting point, the court indicated that but for 

Western Ports, it would have concluded that the Carriers had no obligation 

                                                                                              
19  ESD never issued a revised assessment in compliance with the ALJ’s remand 

order.  The parties negotiated, however, a stipulated assessment amount of $58,300.99––
roughly 22% of the original assessment amount––to be applied if the owner/operator 
reclassification was upheld.  Id. at 5.   

 
20  Under RCW 50.32.070, any decisions of an OAH ALJ on ESD issues is 

subject to further review by ESD’s Commissioner, who may change findings of fact 
(without having heard any evidence) and alter conclusions of law and is the final agency 
action.  RCW 50.32.080-.090.  The Commissioner has assigned this role to the CRO.   
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to pay unemployment compensation taxes because the owner/operators 

were exempt independent contractors under RCW 50.04.140.  CP 638.  

The court issued orders denying all three Carriers’ appeal, CP 82 

(Swanson), CP 301 (Hatfield), CP 639 (System). System timely appealed 

to this Court.  CP 640. 

D. SUMMARY OF ARGUMENT 

ESD’s interpretation of RCW 50.04.140 effectively means that 

there can never be an owner/operator as that concept is understood in 

federal law for purposes of unemployment compensation taxation, thereby 

effectively eliminating the use of the owner/operator business model in 

Washington’s trucking industry, a business model in place since the early 

Twentieth Century.  As part of its politically-motivated effort to end 

owner/operators in Washington’s trucking industry, ESD’s actions affect 

System’s routes, prices, and services and are preempted under the 

FAAAA.   

The CRO erred in concluding that System was obligated to pay 

taxes for its owners/operators, who were exempt from taxation under 

RCW 50.04.140(1), as the trial court concluded.  In specific, the CRO 

erred in concluding that System failed to establish elements one and three 

of the statutory test, particularly where ESD violated federal law in using 
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federally-mandated requirements in the lease agreements to establish 

control.   

ESD used its taxing and auditing power in bad faith to rig audits 

and impose illegal tax assessments through its UETF auditors, who had to 

invariably find employment status for owners/operators, and who 

knowingly imposed illegal taxes at the direction of their ESD superiors.  

Such arbitrary or capricious conduct should have foreclosed the 

assessments here.   

E. ARGUMENT21 

(1) ESD’s Attack on the Owner/Operator Business Model Is 
 Federally Preempted 
 
The CRO and the trial court determined that ESD’s interpretation 

of law that would eliminate owner/operators in the trucking industry was 

not federally preempted under the FAAAA.  CP 636.  In doing so, the 

CRO committed an error of law in failing to apply the FAAAA to ESD’s 

                                                                                              

 21  In reviewing the CRO’s decisions, the courts apply the provisions of RCW 
34.05.570.  System bears the burden of demonstrating the CRO erred, RCW 
34.05.570(1)(a), and a court must grant relief if System demonstrates that one or more of 
the statutory bases for relief set forth in RCW 34.05.570(3) are met.  Edelman v. State, 
160 Wn. App. 294, 304, 248 P.3d 581 (2011).  Upon appellate review, notwithstanding 
any decision by the trial court here, this Court sits in the same position as did the trial 
court, and it applies the APA to the administrative record.  Cornelius v. Wash. Dep’t of 
Ecology, 182 Wn.2d 574, 585, 344 P.3d 199 (2015).   
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conduct.  RCW 34.05.570(3)(d).22  Such a decision is reviewed de novo by 

this Court.  Cornelius, 182 Wn.2d at 585.23   

When Congress de-regulated interstate trucking in 1980 and 

intrastate trucking in 1994, it enacted express preemption statutes to make 

sure market forces would prevail and that local jurisdictions would not re-

regulate the trucking industry.  Rowe v. New Hampshire Motor Transp. 

Ass’n, 552 U.S. 364, 367-68, 370-71, 128 S. Ct. 989, 169 L. Ed. 2d 933 

(2008).  The preemptive language of the FAAAA prohibits states from 

“enacting or enforcing a law, regulation, or other provision . . . related to a 

price, route, or service” of any carrier with respect to the transportation of 

                                                                                              
22  The only evidence in this record concerning the impact of ESD’s assessments 

on System came from Larry Pursley, Joe Rajkovacz, and Ted Rehwald.  ARS3 at 91–95, 
129–32, 146–49.  All of those witnesses testified that ESD’s taxation of owners/operators 
affected routes, prices, or services in the trucking industry.  ESD offered no contrary 
evidence whatsoever.   

 
23  Ultimately, this is an issue of statutory interpretation.  The primary goal of 

statutory interpretation is to carry out legislative intent.  Cockle v. Dep’t of Labor & 
Indus., 142 Wn.2d 801, 807, 16 P.3d 583 (2001).  In Washington, this analysis begins by 
looking at the words of the statute.  “If a statute is plain and unambiguous, its meaning 
must be primarily derived from the language itself.”  Id.  Courts look to the statute as a 
whole, giving effect to all of its language.  Dot Foods, Inc. v. Wash. Dep’t of Revenue, 
166 Wn.2d 912, 919, 215 P.3d 185 (2009).  Courts must look to what the Legislature said 
in the statute and related statutes to determine if the Legislature’s intent is plain.  Dep’t of 
Ecology v. Campbell & Gwinn, L.L.C., 146 Wn.2d 1, 9-10, 43 P.3d 4 (2002).  If the 
language is plain, that ends the courts’ role.  Cerillo v. Esparza, 158 Wn.2d 194, 205-06, 
142 P.3d 155 (2006).  If, however, the language of the statute is ambiguous, courts must 
then construe the statutory language.  A statute is ambiguous if it is subject to two or 
more reasonable interpretations.  State v. McGee, 122 Wn.2d 783, 864 P.2d 912 (1993).  
Merely because two interpretations of a statute are conceivable, that does not render a 
statute ambiguous.  Tesoro Refining & Marketing Co. v. State, Dep’t of Revenue, 164 
Wn.2d 310, 318, 190 P.3d 28 (2008).  Courts do not read language into a statute even if 
they believe the Legislature might have intended it.  Kilian v. Atkinson, 147 Wn.2d 16, 
20, 50 P.3d 638 (2002).   

 



Brief of Appellants - 17 

property.  49 U.S.C. § 14501(c)(1) (emphasis added).  Under the 

Supremacy Clause, United States Const. art. VI, ct. 2, this Court must 

apply the express preemption statute Congress enacted.  Grogan v. Seattle 

Bank, 195 Wn. App. 500, 379 P.3d 158 (2016).   

The United States Supreme Court has mandated that FAAAA 

preemption must be construed broadly, consistent with its broad 

interpretation of similar preemptive language enacted by Congress in 

connection with airline deregulation, language on which the FAAAA 

preemption provision is modeled.  Morales v. Trans World Airlines, Inc., 

504 U.S. 374, 383-84, 112 S. Ct. 2031, 119 L. Ed. 2d 157 (1992); Rowe, 

552 U.S. at 370-71 (Congress adopted FAAAA preemptive language 

knowing of broad construction of same language in Morales).  That broad 

construction imperative is mandatory for Washington courts.24   

Given this broad federal preemption and the importance of 

owner/operators to the trucking industry, every time a state or local 

government has attempted to directly ban owner/operators in the industry, 

courts have held such efforts to be FAAAA-preempted.25   

                                                                                              
24  On matters of federal law, United States Supreme Court decisions are 

controlling.  W.G. Clark Constr. Co. v. Pac. NW Regional Council of Carpenters, 180 
Wn.2d 54, 62, 322 P.3d 1207 (2014) (with respect to federal statutes, Washington courts 
are bound by the construction placed upon them by the U.S. Supreme Court and decisions 
of the circuit courts are persuasive authority only).   

 
25  E.g., American Trucking Ass’ns, Inc. v. City of Los Angeles, 596 F.3d 602, 

604-05 (9th Cir. 2010) (local regulation developed in the guise of promoting port 
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The more difficult question for preemption is where the 

governmental action aimed at the use of owner/operators involves a law of 

“general applicability” whose application to the carrier-owner/operator 

relationship may only indirectly affect trucking carrier routes, prices, or 

services.  Again, decisions of the United States Supreme Court are right on 

point.  In Rowe, the Court made clear that even laws that indirectly impact 

prices, routes, or services are preempted, provided they have a significant 

impact.  Moreover, even if a law can be characterized as “generally 

applicable,” it is preempted if its effect intrudes upon trucking carrier 

routes, prices, and services.26   

Some courts have mistakenly suggested that “general” state laws 

are not subject to the FAAAA’s broad preemption, but these courts have 

created an exception found nowhere in the FAAAA’s actual statutory 

language, and have either predated Rowe or failed to faithfully apply the 

Supreme Court’s requisite analysis of the law’s impact on routes, prices, 

                                                                                                                         
environmental policies prohibiting use of independent contractor drivers at port was 
preempted); In re Federal Preemption of Provisions of the Motor Carrier Act, 566 
N.W.2d 299, 308–09 (Mich. App. 1997), review denied, 587 N.W.2d 632 (Mich. 1998), 
cert. denied, 525 U.S. 1018 (1998) (striking down as preempted a regulation mandating 
that a truck be operated only by persons who were employees of the trucking carrier). 

 
26  E.g., American Airlines v. Wolens, 513 U.S. 219, 115 S. Ct. 817, 130 L. Ed. 

2d 715 (1995) (preempting Illinois consumer protection statute, a statute of general 
applicability); Nw., Inc. v. Ginsberg, ___ U.S. ___, 134 S. Ct. 1422, 188 L. Ed. 2d 538 
(2014) (preempting general common-law claim for breach of the implied covenant of 
good faith and fair dealing, principles of general applicability).   

 



Brief of Appellants - 19 

and services.27  The United States Supreme Court has expressly rejected 

attempts to imply exceptions to the broad scope of the FAAAA 

preemptive language not found in the FAAAA itself.  Rowe, 552 U.S. at 

374 (rejecting public health exception to FAAAA preemption – “The Act 

says nothing about a public health exception.”).   

Other courts have properly rejected such any interpretation of the 

FAAAA disconnected from the FAAAA’s express language.  Perhaps 

most emblematic of this analysis is the courts’ treatment of Massachusetts’ 

attempt to statutorily distinguish between employees and independent 

contractors for a variety of its labor laws.  That statute adopted what 

amounts to the same standard for independent contractors that ESD has 

used to interpret RCW 50.04.140.28   

Courts interpreting that statute have repeatedly held that it is 

FAAAA-preempted as it relates to the trucking industry because it affects 

routes, prices, and services by effectively eliminating a particular 

employment or business model in the trucking industry and creating a 

                                                                                              
27  E.g., Californians for Safe & Competitive Dump Truck Transp. v. Mendonca, 

152 F.3d 1184 (9th Cir. 1998), cert. denied, 526 U.S. 1060 (1999) (FAAAA does not 
preempt employee drivers’ claims for violations of prevailing wage laws); Dilts v. Penske 
Logistics, LLC, 769 F.3d 637 (9th Cir. 2014), cert. denied, 135 S. Ct. 2049 (2015) 
(FAAAA does not preempt employee drivers’ claims for violations of meal and rest-
break laws); Costello v. BeavEx Corp., 810 F.3d 105 (7th Cir. 2016). 

 
28  The Massachusetts statute sets out three elements that must be proven for an 

individual to be considered an independent contractor.  See Appendix.  It is a statute of 
general applicability, applying to various Massachusetts employment statutes.   
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patchwork of state laws, contrary to the deregulation policy of Congress.  

Sanchez v. Lasership, Inc., 937 F. Supp. 2d 730 (E.D. Va. 2013); 

Massachusetts Delivery Ass’n v. Coakley, 769 F.3d 11, 17 (1st Cir. 2014); 

Schwann v. FedEx Ground Package Sys., Inc., 813 F.3d 429 (1st Cir. 

2016); Mass. Delivery Ass’n v. Healey, 821 F.3d 187 (1st Cir. 2016). 

Recently, in Remington v. J.B. Hunt Transport, Inc., 2016 WL 

4975194 (D. Mass. 2016), the court held that the FAAAA preempted any 

effort by class action owner/operator plaintiffs claiming a violation of 

Massachusetts’ independent contractor statute to assert that the deduction 

of expenses for repairs, cargo losses, insurance, or administrative fees 

from owner/operator compensation constituted “control” under that statute 

where the owner/operator regulations of 49 C.F.R. Part 376 authorized 

such deductions.  As the court succinctly observed:  “What is explicitly 

permitted by federal regulations cannot be forbidden by state law.”  Id. at 

*4.  See also, Rodriguez v. RWA Trucking Co., 219 Cal. App. 4th 692, 710 

(Cal. App. 2013) (California insurance law could not prohibit charge back 

to truck drivers of insurance costs in light of federal law). 

In this litigation, the CRO, ARS2 at 363–64, and the trial court, CP 

636, have erroneously concluded that Division I’s Western Ports decision 

controls on the interpretation of the FAAAA.  They are wrong.  Division I 

decided Western Ports years before the United States Supreme Court 
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made crystal clear in Rowe that the FAAAA must be broadly interpreted 

and that even a law indirectly affecting routes, prices, and services in 

trucking was preempted.29  That decision never addressed express 

preemption under the FAAAA.30  Western Ports is simply inapplicable to 

the express preemption analysis at issue here, or it must be treated as 

overruled because it cannot be reconciled with Rowe.31   

Ultimately, at its most basic, ESD’s interpretation of RCW 

50.04.140 is preempted because it re-regulates (and makes illegal) what 

federal law specifically has determined is legal in the trucking industry 

(the owner/operator business model).  Hillman v. Maretta, __ U.S. __, 133 

S. Ct. 1943, 1949, 186 L. Ed. 2d 43 (2013) (a conflict is present “when 

                                                                                              
29  Division I’s only ground for rejecting preemption was that there was no 

conflict between state unemployment law and federal motor carrier law.  See Western 
Ports, 110 Wn. App. at 456–57.  But the United States Supreme Court subsequently held 
that a law is preempted even if its effects are “only indirect” and that “it makes no 
difference whether a state law is ‘consistent’ or ‘inconsistent’ with federal regulation.”  
Rowe, 552 U.S. at 370 (quoting Morales, 504 U.S. at 386-87).   

 
30  Division I did not address 49 U.S.C. § 14501(c), the statute at issue here.  

Rather, Western Ports considered only whether ESD’s actions were impliedly preempted 
under 49 C.F.R. § 376.12(c)(4), a federal regulation which provides that federal leasing 
requirements are not intended to affect whether an owner/operator is an independent 
contractor or an employee.  Nowhere did Western Ports ever analyze whether ESD’s 
actions related to the carrier’s prices, routes, or services.  It mentioned 49 U.S.C. 
§ 14501(c) only once, and then only to contrast it with the regulation actually under 
consideration.  See Western Ports, 110 Wn. App. at 456–57 (calling attention to 49 
U.S.C. §§ 14501(c) and 14502(b) as examples of statutes which, unlike the regulation at 
issue, involved Congress’s express, clear, and understandable statement of preemption).   

 
31  See Miller v. Gammie, 335 F.3d 889, 893 (9th Cir. 2003) (holding that where 

an appellate court’s reasoning is irreconcilable with the reasoning of intervening higher 
authority, “a lower court should consider itself bound by the later and controlling 
authority, and should reject the prior circuit opinion as having been effectively 
overruled”).   
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compliance with both federal and state regulations is impossible.”).  Stated 

another way, preemption is required if the state law is an obstacle to the 

accomplishment of the purposes and objectives of Congress.  Id. at 1950. 

Under the proper analysis mandated in Rowe, ESD’s interpretation of 

RCW 50.04.140, designed to reclassify all owner/operators as employees, 

is preempted by the FAAAA.   

(a) ESD’s Interpretation of RCW 50.04.140 Ends the 
Owner/Operator Business Model in Trucking 
 

ESD’s interpretation of RCW 50.04.140 makes it impossible for 

any owner/operator to ever qualify as an exempted independent contractor.  

Indeed, ESD never disputed this fact below.  CP 609.  In this way, ESD 

deprives an entire industry of the right to use the owner/operator business 

model without facing explicit taxation by ESD and reregulation by other 

state agencies involved in the UETF.  The State’s action here is no 

different than the outright ban of owner/operators by the Ports of Los 

Angeles/Long Beach or the Michigan Legislature.  For example, in finding 

that the control element of RCW 50.04.140 cannot be met, ESD has 

emphasized the fact that owner/operators must operate under a trucking 

carrier’s federal authority or permit.32  But federal regulations require that 

                                                                                                                         
 
32  Stewart testified that “freedom from direction or control” cannot be shown if 

an owner/operator uses a trucking carrier’s USDOT authority.  ARS3 at 194.   
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leased equipment be operated under the carrier’s USDOT authority.33  

This fact alone makes it impossible for an owner/operator ever to meet the 

test of RCW 50.04.140.  The CRO also ruled that other federally-

mandated terms preclude a showing of freedom from direction or control.  

See ARS1 at 372–73.34  All of these terms are required by federal 

regulations for an owner/operator to have a valid contract with a trucking 

carrier; a carrier complying with federal law will never meet the test of 

RCW 50.04.140.   

(b) ESD’s Interpretation of RCW 50.04.140 Affects 
Trucking Services and Routes 

 

                                                                                              
33  See 49 C.F.R. § 390.21(b)(2) (requiring all commercial motor vehicles to bear 

the carrier’s FMCSA identification number preceded by the letters “USDOT”); see also, 
49 C.F.R. § 376.11(c)(1) (requiring carrier during lease period to identify equipment in 
accordance with 49 C.F.R. part 390).   

 
34  49 C.F.R. §§ 376.11(c)(1) (requiring proper identification), 376.11(d)(1) 

(documentation must clearly indicate that the transportation is under the carrier’s 
responsibility), 376.12(c)(1) (requiring carrier to take exclusive, use, possession, and 
control of and full responsibility for the leased equipment), 376.12(e) (requiring the lease 
to clearly specify which party is responsible for removing identification devices from the 
equipment upon lease termination), 376.22 (requiring written agreement for a carrier to 
lease equipment that is under lease to another carrier), 379 app. A (specifying required 
retention periods for various categories of records and reports, including shipping 
documents and inspection and repair reports), 382.601 (requiring carriers to institute drug 
and alcohol testing policy applicable to all “drivers”), 382.107 (defining “driver” as 
including “independent owner-operator contractors”), 385.5 (unqualified drivers and 
improperly driven vehicles adversely affect carrier’s safety rating), 390.11 (carrier must 
require drivers to observe all duties imposed by Federal Motor Carrier Safety Regulations 
(“FMCSR”)), 392.60 (requiring carrier to give written authorization for any passengers), 
396.3 (carriers must systematically inspect or cause to be inspected all vehicles subject to 
their control and keep inspection and maintenance records).  It would be impossible for a 
carrier to comply with these regulations without having the contract terms that the CRO 
interprets as showing direction and control.   
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Although the CRO noted System’s argument that ESD’s 

interpretation of RCW 50.04.140 affects industry services and routes was 

“appealing,” it simply adhered to Western Ports.  ARS2 at 363–64.  ESD 

presented no evidence to contradict the Carriers’ testimony that ESD’s 

conduct affected routes, prices, and services.   

Larry Pursley, Executive Vice President of the Washington 

Trucking Associations, Washington’s principal trade organization for 

trucking firms, who has 33 years of experience in the trucking industry, 

opined that “ESD’s assessments imperil the structure of Washington’s 

trucking industry.”  ARS3 at 94.  He explained that owner/operators 

provide a flexible supply of equipment in an industry with volatile 

demand.  To meet this demand with employees, carriers would need to 

maintain higher equipment and personnel levels than the market calls for 

normally.  Id.  The added costs—not just of the equipment and the 

personnel, but also of the associated expenses—would necessarily be 

passed on to customers in the form of higher prices.  Id. at 94–95.  Joe 

Rajkovacz, formerly OOIDA’s Director of Regulatory Affairs, testified 

that ESD’s attempt to reclassify owner/operators will undoubtedly lead to 

diminished economic choices and reduced income for owner/operators.  

Id. at 132.  He also testified that owner/operators located outside 
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Washington who lease equipment to carriers in Washington will enjoy a 

competitive edge in the marketplace.  Id.   

System’s Vice President of Finance & Administration, Ted 

Rehwald, echoed this concern, explaining that the owner/operator model 

provides operational flexibility.  Id. at 147.  It allows System to meet 

fluctuating demand for its services without purchasing expensive 

equipment that would sit idle during periods of reduced demand.  Id.; see 

also, ARS at 88-89, 138-40, 142-43. 

Nevertheless, the CRO adopted ESD’s argument that it is only 

addressing unemployment compensation taxes, and not altering the 

industry’s structure.  ARS2 at 363–64.  ESD argued to the CRO that 

trucking carriers could restructure their businesses to treat owner/operators 

as employees in some contexts and independent contractors in others.  

ARS2 at 344.  But that argument is unrealistic,35 and impractical as the 

                                                                                              
35  The claim is belied by the fact that ESD was part of the illegal UETF whose 

thrust was to subject carriers to state regulation for a variety of other agency purposes.  
UETF, a joint effort by ESD, the Department of Revenue, and the Department of Labor 
& Industries, developed a “Cross-Agency Referral Committee.”  See 
http://www.lni.wa.gov/Main/Docs/UEBenchmarkFY2011.pdf at p. 3 (last visited March 
23, 2016).  Also, the Obama Administration announced a new misclassification initiative.  
See http://www.dol.gov/whd/Highlights/archived.htm#Jul15_2015 (last visited Aug. 10, 
2015).  The U.S. Department of Labor boasts partnerships with 23 states, including 
Washington, “to work together on this issue in a variety of ways – through, for example, 
information sharing and coordinated enforcement.” See 
http://www.dol.gov/whd/workers/Misclassification/index.htm#stateDetails (last visited 
Aug. 10, 2015).  Other agencies will use ESD’s determination against trucking carriers.  
As made clear in the 2015 report to the Legislature, n.5 supra at 3:  “The multi-agency 
effort to dismantle the underground economy will continue to be a critical mission for 
DOR, L&I, and ESD.” 
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district court in Healey noted in rejecting a similar argument.  Mass. 

Delivery Ass’n v. Healey, 117 F. Supp. 3d 86, 95 (D. Mass), aff’d, 821 

F.3d 187 (1st Cir. 2016), that such an approach was a “significant burden,” 

that could be found nowhere in actual practice.  

Moreover, the CRO erred in addressing this issue because any 

effort to supplant the owner/operator business model for trucking 

companies with a model of the government’s choosing necessarily 

constitutes an effort by ESD to supplant market forces with State 

regulation, something the FAAAA was specifically designed to forestall.36   

In sum, ESD’s actions affected System’s services and routes 

profoundly by effectively barring the owner/operator business model 

approved in federal law and essential to those carriers in addressing 

fluctuating service demands.   

                                                                                                                         
 
36  As the First Circuit noted in Schwann, whether to provide services through 

employees or through independent contractors is a significant business decision which 
“implicates the way in which a company chooses to allocate its resources and incentivize 
those persons providing the service.”  Schwann, 813 F.3d at 438.  The state’s interference 
with this decision in the trucking industry would pose “a serious potential impediment to 
the achievement of the FAAAA’s objectives because a court, rather than the market 
participant, would ultimately determine what services that company provides and how it 
chooses to provide them.”  Id.   

 
This interference would also have a logical effect on routes.  As Schwann 

explained, independent contractors assume “the risks and benefits of increased or 
decreased efficiencies achieved by the selected routes,” while employees would likely 
“have a different array of incentives that could render their selection of routes less 
efficient.”  Id. at 439.  Therefore, forcing a carrier to treat owner/operators as employees 
relates to routes, in addition to prices and services.   
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(c) ESD’s Interpretation of RCW 50.04.140 Impacts 
Costs and Prices 

 
For the time periods in question, ESD ultimately assessed more 

than $58,000 against System.  ARS1 at 5.  System will also have this tax 

obligation well into the future, if it uses the owner/operator business 

model.  Plainly, this past and future taxation imposes an additional direct 

cost burden on trucking firms.  The assessment of unemployment 

compensation taxes is not the end of the financial impact, though.  

Trucking companies will face added expenses under wage and hour laws, 

and for benefits for drivers as employees.  If trucking carriers cannot use 

owner/operators they may need to purchase equipment, equipment is not 

cheap and may often sit idle as cargo needs fluctuate.  These are real 

costs. 

The district court in Healey explained that the “potential logical, if 

indirect, effect of Section 148B is to increase [the carrier’s] prices by 

increasing its costs.”  Healey, supra at 93.  The court ruled that the logical 

relation to prices could not be averted simply by claiming that cost 

increases were slight.  Id.  Likewise, here, ESD must concede that 

unemployment taxes increase carriers’ costs now and in the future, even if 

it disputes the extent of that increase.   
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Because FAAAA preemption is intended to prevent states from 

substituting their “own governmental commands for ‘competitive market 

forces’ in determining (to a significant degree) the services that motor 

carriers will provide,” Rowe, 552 U.S. at 372 (quoting Morales, 504 U.S. 

at 378), any substantial impact by ESD on the owner/operator service 

model in the trucking industry is preempted.  As the district court in 

Healey explained, if a carrier wishes to fulfill on-demand requests for 

unscheduled deliveries with employee drivers, it necessarily must have on-

call employees available.  “Retaining on-call employees forces [the 

carrier] to incur costs that translate into increased prices.  . . .  Conversely, 

if [the carrier] endeavors to maintain its current prices, then the practical 

effect of [the statute] is to force it to abandon a service now demanded by 

the competitive marketplace.”  Id. at 93.  These are precisely the concerns 

explained in System’s expert declarations.  See ARS3 at 88–89, 94–95, 

132, 138–40, 142–43, 147.   

To remain competitive, carriers who rely on owner/operators as a 

flexible supply of equipment will have to change how they do business, 

adopting some combination of: (a) reducing their capacity to respond to 

fluctuating demand for transportation services; (b) increasing their 

operating costs by adding new employees and equipment, which would sit 

idle during leaner times; or (c) raising prices to account for increased costs 
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and/or taxes.  Indeed, ESD even imposes a higher tax rate on businesses 

using a flexible personnel model.37  All of these changes from the 

owner/operator business model constitute a direct interference with 

carriers’ services and/or prices.  See ARS3 at 88–89, 138–40, 142–43, 

147.38   

In sum, ESD’s interpretation of RCW 50.04.140 effectively bring 

owner/operators is preempted by the FAAAA.  49 U.S.C. § 14501(c).   

(2) Owner/Operators Are Independent Contractors Under 
RCW 50.04.140(1) 

 
RCW 50.04.140(1) establishes a three-part test exempting 

principals from paying unemployment compensation taxes for 

independent contractors.  See Appendix.39  The CRO agreed with 

                                                                                              
37  ESD punishes businesses using a flexible personnel model with short-term 

employees to fill temporary surges in demand, by increasing their tax rate whenever their 
employees file for unemployment compensation.  See RCW 50.29.021(2), .025; WAC 
192-320-005.  Indeed, a trucking carrier would be at risk of an unemployment claim, and 
corresponding tax increase, any time an owner/operator’s income is reduced by 25% or 
more.  See RCW 50.20.050(2)(b)(v).  ESD incentivizes businesses that favor permanent 
employees and discourages businesses that seek to use a flexible workforce.   

 
38  ESD could pursue the goal of coverage without interfering with the 

owner/operator business model by offering unemployment insurance to owner/operators.  
Owner/operators may be employers and are responsible for their employee drivers.  
ARS1 at 25.  Owner/operators can provide such coverage for themselves by electing self-
coverage.  See RCW 50.24.160.  Trucking carriers report owner/operators to ESD on 
Form 1099, so ESD could easily identify them and contact them to explain this option.  
But ESD’s real goal is not to ensure unemployment coverage, but rather to shift the costs 
of that insurance from owner/operators to trucking carriers for politically-inspired 
reasons.   

 
39  A worker is exempted from coverage under the ESA if the employer can 

prove all three statutory requirements.  Miller v. Employment Sec. Dep’t, 3 Wn. App. 
503, 505, 476 P.2d 138 (1970).  All three are satisfied here. 
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System/Hatfield that they established the second element of the statutory 

test.  ARS2 at 378.40  ESD has not sought review on that determination, 

conceding it.   

The CRO erred specifically in concluding that the first and third 

elements of RCW 50.04.140(1) were not established here.41  Indeed, the 

CRO’s decision is entirely inconsistent with decisions of numerous other 

jurisdictions holding that trucking carriers are exempt from paying 

unemployment compensation taxes on owner/operators.  See, e.g., 

Hammond v. Dep’t of Employment, 480 P.2d 912 (Ida. 1971); A Nu 

Transfer, Inc. v. Dep’t of Labor & Employment Sec. Div. of Employment 

                                                                                                                         
 
40  That second element requires the contractor to provide services outside the 

usual course of business or outside of all the places of business of the employer.  The 
CRO correctly determined that owner/operators performed their services outside all 
places of the System place of business, thus satisfying the second element of RCW 
50.04.140(1).  ARS1 at 378.  The CRO rejected ESD’s argument that the federally-
mandated lease requirements could transform the owner/operator’s equipment into 
System’s place of business.  Id. at 376–78.  The CRO noted that ESD’s interpretation 
would “effectively preclude a carrier from ever being able to satisfy the second 
alternative.”  ARS1 at 377.   

 
41  The trial court, however, believed that the CRO was wrong: 
 
Given this manner of weighing the various factors, this Court would 
hold the carriers are controlling the end result of the work, not the 
performance of the work, and the decision of the Commissioner should 
be reversed.  However, this Court believes it is constrained to follow 
the holding in Western Ports, where on facts very similar to those at 
hand, the court held the owner-operator to be an employee for the 
purposes of the Unemployment Compensation Act.  Accordingly the 
appeals are denied.   
 

CP 638.   
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Security, 427 So.2d 305 (Fla. App. 1983); Wisconsin Cheese Service, Inc. 

v. Dep’t of Industry, Labor & Human Relations, 340 N.W.2d 908 (Wisc. 

1983); Hough Transit, Ltd. v. Harig, 373 N.W.2d 327 (Minn. App. 

1985).42  

With regard to Washington law specifically, owner/operators are 

not subject to minimum wage laws, state and federal, precisely because 

they are true independent contractors and not subject to control.  In Moba 

v. Total Transportation Services, Inc., 16 F. Supp.3d 1257 (W.D. Wash. 

2014), the court held that a motor carrier was not subject to the federal 

Fair Labor Standards Act or Washington’s minimum wage law because its 

owner/operators were exempt independent contractors.  The court 

specifically examined the terms of what were traditional owner/operator 

agreements in the dryage industry and concluded that the carrier did not 

exert control over the manner the work was performed, the 

owner/operators had the opportunity for profit and loss, they invested 

heavily in their own equipment and could hire others to operate it, they 

had special skills, the relationship was of a limited duration, and the 

                                                                                              

 
 42  With the decisions of the Idaho Supreme Court and Oregon Court of Appeals 
on the implications of federally-mandated contract provisions for carrier control over 
owner-operators, this Court is confronted with an obvious case of a patchwork quilt of 
state regulations for trucking carriers post-federal deregulation.  This is exactly what 
FAAAA preemption was intended to prevent. 
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owner/operators set their own schedule and could decide whether to accept 

a load.  Id. at 1264-67.  It is no different for System’s owner/operators. 

The Oregon Court of Appeals addressed the question of 

owner/operators in the trucking industry comprehensively in four 

decisions.  Delta Logistics, Inc. v. Employment Dep’t Tax Section, 379 

P.3d 783 (Or. App. 2016); Market Transport, Ltd. v. Employment Dep’t, 

379 P.3d 608 (Or. App. 2016); May Trucking Co. v. Employment Dep’t, 

379 P.3d 602 (Or. App. 2016); and Ceva Freight, LLC v. Employment 

Dep’t, 379 P.3d 776 (Or. App. 2016).  That court concluded that carriers 

were exempt from paying unemployment compensation taxes for owner-

operators. 

The CRO erred in its determination, wrongly applying the law to 

the facts here.  RCW 34.05.570(3)(d).   

(a) System Does Not Control the Owner/Operators 
 

RCW 50.04.140(1)(a) required System to document that the 

owner/operators have been “and will continue to be free from control or 

direction over the performance of such service, both under his contract of 

service and in fact.”  The System leasing agreements, mandated by 49 

C.F.R. Part 376, created an independent contractor relationship with the 

owner/operators.  ARS1 at 23.   
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But the CRO adopted ESD’s contention that federally-mandated 

contractual provisions established “control” by System, and that such 

contractual requirements, not any actual control by those trucking carriers 

over how the owner/operators perform trucking services, constitute 

“control” under RCW 50.04.140.  ARS2 at 372–73.  That is a fundamental 

misstatement of law in two very key respects.   

(i) Carrier Compliance With Mandatory 
Federal Contract Requirements Is Not 
“Control” by the Carriers over the 
Owner/Operators 
 

System did not exercise control over the owner/operators merely 

because they complied with federal law that expressly mandated the 

contents of an equipment lease between a carrier and an owner/operator.  

49 C.F.R. Part 376.43  Western Ports was wrong as to this issue, as the 

Remington court recently noted. 

Those regulations require a carrier to “assume complete 

responsibility” for the operation of the leased equipment and further 

obligate the carrier to maintain “exclusive possession, control, and use of 

the equipment for the duration of the lease.”  49 C.F.R. § 376.12(c)(1) 

                                                                                              
43  49 U.S.C. § 14102(a) provides for federal regulation of a carrier’s lease of 

motor vehicle equipment.  This regulation is necessary for the efficient management of 
the motor carrier industry.  Jessica Goldstein, The Lease and Interchange of Vehicles in 
the Motor Carrier Industry, 32 Transp. L.J. 131 (Spring 2005).  See also, ARS3 at 94–95.  
Regulations in 49 C.F.R. § 376.11 et seq. dictate the specific terms and conditions by 
which a carrier may perform authorized transportation in equipment it does not own. 
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(emphasis added).  In the interest of public safety, the regulations also 

mandate that trucking carriers provide liability insurance and ensure that 

drivers have undergone mandatory drug testing.  49 C.F.R. §§ 382.601, 

.107.  Anticipating that states would attempt to do exactly what ESD has 

done here, the federal government also expressly provided in the same 

regulation that “[n]othing” in the “exclusive use” requirement “is intended 

to affect whether the lessor or driver provided by the lessor is an 

independent contractor or an employee of the authorized carrier lessee.”  

49 C.F.R. § 376.12(c)(4).  The CRO should have applied this provision 

because it carries preemptive effect, as the Remington court ruled.  

 With regard to specific matters addressed in 49 C.F.R. Part 376 

that federal regulations mandate for inclusion in a carrier-owner/operator 

equipment lease agreement, the federal government, not the carrier, 

imposes the lease requirements.  Thus, any “control” exercised is that of 

the federal government, not the carrier, and it is exercised over both 

parties.  Ensuring compliance with federal regulatory and safety 

requirements is not evidence of the right to control.  See, e.g., Reed v. 

Indus. Comm’n, 534 P.2d 1090 (Ariz. App. 1975) (government regulations 
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imposed on carriers and, in turn, applied to owner/operators do not 

indicate control).44   

 Recognizing that state authorities were confused about the impact 

of federally-mandated requirements on state law control issues, before the 

full federal deregulation of trucking, the Interstate Commerce Commission 

promulgated the predecessor to 49 C.F.R. § 376.12, and issued an 

explanation for that regulation, emphasizing that “exclusive possession, 

control, and use” of an owner/operators equipment was to have no impact 

on state law determinations of control over owner/operators.  1992 WL 

17965.  That agency reinforced that position in a subsequent 1994 

declaratory order.  1994 WL 70557.   

In Western Ports, Division I determined that ESD could properly 

consider such federally-mandated controls in applying the statutory test 

for exemption.  Western Ports is wrong in light of the specific language of 

49 C.F.R. § 376.12, and the ICC’s intent for it.  It is contrary to extensive 

                                                                                              

 44  Sida of Hawaii, Inc. v. NLRB, 512 F.2d 354, 359 (9th Cir. 1975) (“fact that a 
putative employer incorporates into its regulations controls required by a government 
agency does not establish an employer-employee relationship.”); Pouliot v. Paul Arpin 
Van Lines, Inc., 292 F. Supp. 2d 374, 383 (D. Conn. 2003) (lease regulations have no 
impact on the type of relationship that exists between the parties to the lease); Tamez v. 
S.W. Motor Transp., Inc., 155 S.W.2d 564, 573 (Tex. Civ. App. 2004) (existence of lease 
does not have any impact on relationship between owner/operator and trucking firm); 
Hernandez v. Triple Ell Transp., Inc., 175 P.3d 199, 205 (Idaho 2007) (adherence to 
federal law” was not evidence of a carrier’s control over an owner/operator); Wilkinson v. 
Palmetto State Transp. Co., 676 S.E.2d 700, 705 (S.C. 2009), cert. denied, 130 S. Ct. 741 
(2009) (federal regulation “is not intended to affect” the independent contractor 
determination under state law). 
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authority that makes it clear that when the government controls the 

contract provisions, it is the government, not the contracting parties, 

exercising control.  Western Ports also missed the point recognized by the 

Remington court that the FAAAA itself preempts its analysis.  2016 WL 

4975194 at *5. 

The CRO’s decision allowing ESD to utilize the federal leasing 

requirements to find an employment relationship is error.  

(ii) Control Means Control over the 
Owner/Operator’s Provision of Trucking 
Services 
 

The CRO also adopted ESD’s contention that effectively any 

contractual requirement in an equipment lease agreement like System’s 

resulted in “control” by System over its owner/operators.  ARS2 at 372–

73.  Such an interpretation also reads an independent contract out of 

existence.  Obviously, a principal will “control” the cargo, and when and 

where it is to be delivered as part of that contract.  But that is not control 

over the means of providing the service, the core of decisional law on this 

issue.   

As long ago as 1945, our Supreme Court rejected such an analysis.  

Seattle Aerie No. 1 of Fraternal Order of Eagles v. Commissioner of 

Unemployment Comp. and Placement, 23 Wn.2d 167, 160 P.2d 614 

(1945).  There, our Supreme Court held that the Eagles were not obligated 
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to pay unemployment compensation for musicians in orchestras 

performing at Eagles’ dances, noting that an independent contractor is 

“one who, exercising an independent employment or occupation, contracts 

to do a piece of work according to his own idea or in accordance with 

plans previously furnished to him by his employer and has the right to 

select his own assistants.”  Id. at 172.  The Court also stated that “A 

reservation by the employer of the right by himself to supervise the work 

for the purpose of merely determining whether it is being done in 

conformity to the contract does not affect the independence of the 

relationship.  Id.  Washington courts have adhered to this standard in the 

unemployment compensation setting since that time.  E.g., Jerome v. 

State, Emp’t Sec. Dep’t, 69 Wn. App. 810, 816, 850 P.3d 1345 (1993) 

(RCW 50.04.140(1)(a) requires proof of control over the “methods and 

details of doing the work.”).   

The test articulated in Aerie No. 1 and Jerome is akin to the 

traditional common law test of control.45  Because the Legislature did not 

define the term “control or direction” in RCW 50.04.140(1)(a), in the 

                                                                                              
45  The common law meaning of “control” is well-established in cases like 

Kamla v. Space Needle Corp., 147 Wn.2d 114, 119, 52 P.3d 472 (2002) where our 
Supreme Court noted that the retention of the right to inspect and supervise to insure the 
proper completion of the contract does not preclude the independent contractor 
relationship, id. at 120–21, and a principal may retain the contractual right to order the 
work stopped or to control the order of the work or the right to inspect the progress of the 
work without creating an employment relationship.   

 



Brief of Appellants - 38 

absence of a definition, the Legislature is presumed to meant the term to 

conform to its common law meaning.  Caplan v. Sullivan, 37 Wn. App. 

289, 292, 679 P.2d 949 (1984) (citing In re Marriage of Gimlett, 95 

Wn.2d 699, 701, 629 P.2d 450 (1981)). 

As explained above, the CRO identified several contract terms that 

precluded System from establishing RCW 50.04.140’s independent 

contractor exception.  Essentially, the CRO parsed the contract terms and 

determined that the specification of certain terms constituted “control,” 

thereby concluding that these services cannot be performed by 

independent contractors.  The trial court here correctly perceived that 

“control” meant control by System over the means of delivering service, 

something System did not do.46   

                                                                                              
46  The trial court stated: 
 
…the question is whether the carriers have the right to control the 
methods and details of the performance of the work, as opposed to the 
end result of the work.  This Court believes an appropriate test as to the 
issue of control and direction would be to measure those points of 
control that affect the core of the work being provided.  In other words, 
the key is to examine whether any particular factor is central to the 
service being supplied, which in this case is the delivery of freight.  The 
Administrative Law Judges and Commissioner developed a laundry list 
of items they believed demonstrated the right to control the 
performance of the work, but this Court is left with the belief that such 
things as keeping the equipment clean, maintaining correct signage or 
cooperating in any event of a loss are ancillary to the actual work of 
hauling, while the issues of maintaining and operating the truck, 
accepting a load or not, and choosing the route are more central to the 
question of the moving of freight.   
 

CP 638.   
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Again, the vast majority of the terms that showed control, 

according to the CRO, were required for compliance with federal 

regulations.  These regulations are intended to promote public safety and 

ensure compensation is available to members of the public injured in 

trucking accidents.  Tamez, 155 S.W.3d at 572.  Properly insured and 

safely operated vehicles are a fundamental aspect of the contract between 

trucking carriers and owner/operators.47   

Indeed, ESD has engaged in an abrupt turnaround in its own 

application of RCW 50.04.140 to owner/operators in the trucking industry.  

Formerly, it applied the principles of Aerie No. 1 and Jerome to conclude 

that trucking carriers were not subject to taxation for owner/operators.  In 

Penick v. Emp’t Sec. Dep’t, 82 Wn. App. 30, 917 P.2d 136, review denied, 

130 Wn.2d 1004 (1996), a Division II case, ESD itself distinguished 

                                                                                              
47  For example, federal law mandates that an owner-operator must use a 

carrier’s federal operating authority, 49 C.F.R. § 390.21(b)(2); 49 C.F.R. § 376.11(c)(1), 
and that carriers must insure that owner-operators comply with federal alcohol and drug 
testing regimes for drivers.  49 C.F.R. §§ 382.107, 382.601.  Federal law even dictates 
that carriers must give written authorization for owner/operators to have passengers in a 
truck.  49 C.F.R. § 392.60.  The CRO highlighted the fact that System must provide 
written authorization for equipment to be leased to other carriers.  ARS1 at 372.  This is a 
federal requirement, 49 C.F.R. § 376.22, designed to ensure accountability for the leased 
equipment.  The CRO also highlighted such cargo-protection requirements as 
owner/operators’ responsibility to maintain equipment in good operating condition and 
supply safety devices.  But properly functioning equipment that does not break down en 
route is important to the safety of the motoring public, ensures that a carrier’s contractual 
purpose is achieved, and avoids liability exposure for the trucking carrier.  The CRO 
noted further that System has the right to take possession of the equipment to complete a 
shipment if the owner/operator breaches the contract.  ARS1 at 373.  But completion of 
contracts is not just related to services––it is the service that carriers offer their 
customers.  The CRO is inherently saying that a carrier can offer guaranteed delivery to 
customers only if it uses employees.   
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between contract employee drivers and independent owner/operators.48  

This was generally consistent with Washington law on owner/operators in 

other settings.  E.g., Wash. State Dep’t of Labor & Indus. v. Mitchell Bros. 

Truck Line, Inc., 113 Wn. App. 700, 54 P.3d 711 (2002) (Division II 

concludes trucking carriers not obligated to pay industrial insurance 

premiums for owner/operators).49   

Ultimately, if our Supreme Court’s precedents on the control 

element are properly applied, nothing in the System contracts evidenced 

control over the “methods and details” of how owner/operators perform 

trucking services.   

In fact, the CRO conceded that the following facts show 

“autonomy” in owner/operators’ work:  

                                                                                                                         
 
48  Penick owned Double Eagle Trucking, a firm engaged in interstate 

transportation.  Penick, 82 Wn. App. at 34.  He required his employee drivers to sign a 
contract designating them as independent contractors.  But he continued to own the trucks 
and operate them under Double Eagle’s federal authority and to pay for fuel, repairs, 
maintenance, licensing, and insurance.  He paid the contract drivers 20% of the gross 
revenue generated by the loads they hauled, and assigned the contract drivers to specific 
trucks.  Id.  These drivers were covered under Title 50 RCW.  By contrast, Penick also 
used the services of owner/operators, to whom he paid 80% of their gross revenues.  Id. 
at 35.  He leased the trucks from the owner/operators for a specified period of time.  
Unlike the contract drivers, the owner/operators remained responsible for operating 
expenses.  The leased trucks carried Penick’s insignia and were operated under his ICC 
authority.  Id.  Although ESD determined that the contract drivers were Penick’s 
employees, it found that the owner/operators were independent contractors.  Id. at 39.   

 
49  ESD’s position in Penick on true owner/operators cannot be squared with 

Division I’s treatment of owner/operators in Western Ports.   
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• Owner/operators are responsible for the costs of operating 
their equipment, including motor fuel, tires, lubricants, 
maintenance, repairs, taxes, assessments, licenses, permits, 
tolls, and scale fees.”  ARS1 at 372.   
 

• Owner/operators “maintain their own liability and property 
damage insurance while not operating for System, and are 
responsible for any insurance deductibles.”  Id.   
 

• Owner/operators are “responsible for any other fine or fees 
imposed against the equipment and cargo.”  Id.   
 

• Owner/operators “are solely responsible for selecting, 
hiring, training, disciplining, discharging, and setting hours 
and wages for, its employee drivers and laborers.”  Id.   
 

• Owner/operators “pay their own employees and make such 
deductions or contributions as may be required by 
regulatory entities.”  Id.   
 

These factors amply document that System did not exercise control 

over its owner/operators under RCW 50.04.140, just as the Oregon Court 

of Appeals concluded in Ceva Freight, 379 P.3d at 780-82.50   

(b) The Owner/Operators Maintained Separate 
Businesses 
 

                                                                                              
50  The CRO also overlooked un-contradicted testimony of Ted Rehwald that 

System exercised no direction and control over the operators of the leased equipment and 
has no control over the selection, supervision, and discharge of the owner/operators’ 
employees except as required to ensure compliance with the federal regulations.  ARS3 at 
147.  Rehwald also stated that “System does not control the manner or prescribe the 
method of accomplishing the contracted-for services, except to the extent that it is 
required to ensure compliance with the federal regulations.”  Id. at 148.  Because the 
contracts gave System no control over the “methods and details” of how owner/operators 
drive the leased equipment, the first element of the exception test is met, and 
owner/operators therefore qualify as independent contractors under RCW 50.04.140(1).  
The CRO also did not mention that under the contract’s express provision, entitled 
“Contractor Not Employee Of Carrier,” the owner/operator “is an independent contractor 
for the Equipment and driver services provided pursuant to this Agreement.”  Id. at 26. 
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The CRO determined that System did not establish the third 

requirement of RCW 50.04.140(1) pertaining to the existence of a 

business separate and apart from that of System.  ARS2 at 380.  In so 

doing, the CRO ignored unrebutted evidence to the contrary.51   

A number of points of analysis apply to this third element.  For 

example, the worker’s investment in the business and provision of the 

necessary equipment, the provision of insurance, and the impact on the 

worker’s business if the relationship is terminated, are key indicia of an 

independently established business.  Jerome, 69 Wn. App. at 815.   

Here, the owner/operators are engaged in an established trade 

within the trucking industry.  ARS3 at 88, 94, 132, 138, 142, 147.  They 

conduct independently established businesses because they own their own 

trucks and trailers and have the ultimate responsibility for their operation.  

Id.52  The purchase of a truck or trailer represents a significant investment 

for an owner/operator where the truck can cost more than $150,000 and 

                                                                                              
51  Owner/operators have historically been treated as independent contractors.  

ARS3 at 88, 94, 132, 138, 142, 147.  The practice of carriers leasing trucks and 
classifying the drivers as independent contractors dates back to the first half of the 
twentieth century.  Tamez, 155 S.W.3d at 572.  As noted supra, courts around the nation 
have routinely found owner/operators to be independent contractors, as have Washington 
courts in cases like Penick.  The Industrial Insurance Act, for example, expressly exempts 
owner/ operators from its coverage.  RCW 51.08.180.  ESD instructs auditors to 
distinguish between independent owner/operators and employee truck drivers.  ARS3 at 
570.   

 
52  Indeed, owner/operators may elect coverage under both Title 50 and 51 for 

themselves, RCW 50.24.160; RCW 51.12.110, and must pay premiums and taxes for 
drivers they employ.   
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the trailer can cost up to $45,000.  ARH1 at 35.  Moreover, 

owner/operators, not System, are responsible for all operating costs such 

as personnel, maintenance, insurance, permits, base plates, licenses, taxes, 

fuel, oil, and tires.  ARS3 at 148.  Finally, because the owner/operators 

own their equipment, the centerpiece of any trucking business, their 

businesses will survive the termination of the contractual relationships.  

Simply put, they can always lease that equipment to another trucking 

carrier or secure their own FMCSA authority.   

The CRO came to the contrary conclusion on this element largely 

because owner/operators do not operate under their own FMCSA permits.  

ARS2 at 378–80. This fact is unremarkable, given that federal law 

requires owner/operators to operate under a trucking carrier’s FMCSA 

permit.  See 49 C.F.R. § 376.11(c).  Simply put, owner/operators are not 

owner/operators if they operate under their own federal authority.53   

                                                                                              

 
53  The trial court here agreed that System satisfied this requirement: 
 
The case of Jerome v. Employment Security, 69 Wa. App. 810, 850 
P.2d 1345 (1993) supplies us with a test to make a determination under 
this statute.  The Commissioner used this test but went beyond the test 
to hold that whether the owner-operator had their own operating 
authority under the Federal Motor Carrier Safety Act (FMCSA) is an 
additional paramount (emphasis added by Commissioner) factor to be 
considered for the purpose of providing independently established 
businesses.  There is no authority cited for making this an additional 
factor or a paramount factor.   
 
The evidence given at the hearings established most drivers do not 
obtain this authority, but rather operate under the authority of the 
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It is undisputed that owner/operators are an established business 

model in the trucking industry.  Indeed, owner/operators have a national 

trade association, OOIDA, with nearly 153,000 members who collectively 

own and/or operate more than 200,000 heavy-duty trucks.  ARS3 at 129.  

OOIDA advocates for the interests of these small businesses, which 

provide truck drivers greater income opportunities than they would have 

as employees.  Id. at 129, 131–32. 

The CRO erred in concluding that owner/operators, a key part of 

the trucking industry since the dawn of the Motor Age, are not engaged in 

independent trade, occupation, or business.  

…………………………………….. 

                                                                                                                         
carrier they lease their trucks to.  The Commissioner equated this 
decision not to obtain individual operating authority of not taking on 
“the administrative burdens of running a business.”  While that could 
be a conclusion one could reach if supported by some evidence, another 
equally speculative conclusion would be that a smart business owner 
would not add an unnecessary overhead expense such as buying a 
license if there is no need.   
 
The court in In re: All-State Construction Co., 70 Wn.2d 657 (1967) 
held the most important factor in determining whether an individual is 
independently engaged is the ability to continue in business if the 
worker loses a particular customer.  Here, the evidence was that drivers 
could and would operate under the authority of those they entered into 
leases with.  This appears, from the evidence, to be their business 
model.  There was no evidence introduced showing a driver may be out 
of work for any period longer without operating authority than they 
would be otherwise.  It is simply speculative.  The Commissioner’s 
decision on this point was erroneous in interpreting and/or applying the 
law and should be reversed on this point.   
 

CP 634.   
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In sum, the CRO erred in concluding that System failed to 

demonstrate that RCW 50.04.140(1) applied to owner/operators.  RCW 

34.05.570(3)(d).   

(3) ESD’s Improper Audits and Assessments Should Have 
 Been Dismissed Because ESD’s Conduct Was Arbitrary or 
 Capricious 
 
Completely disregarding ESD’s duty to use its audit power in good 

faith, the CRO concluded that ESD’s “audits” and the assessments based 

on them were proper so long as ESD’s ultimate System assessment was 

defensible.  ARS2 at 367.  That was error.  RCW 34.05.570(3)(d).   

ESD admittedly targeted the trucking industry and utilized 

auditors, with performance expectations requiring them to find liability in 

essentially every case.  The auditors were biased and incompetent, and 

failed to exercise due professional care.  In other words, these were not 

audits at all, but rather shams with predetermined results.   

ESD’s failure to conduct audits justly and fairly is at a minimum, 

arbitrary or capricious conduct, and generally unlawful.  In re Jullin, 23 

Wn.2d 1, 15-16, 158 P.2d 319 (1945) (“[ESD] commissioner must 

administer the act justly and fairly, for the benefit of all concerned, in 

accordance with law, and unless his powers are so exercised his acts are of 

no effect.”).  ESD must use its considerable taxing and audit power in 
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good faith.54  Actions of an agency in excess of its statutory authority are 

void.  See Arbogast v. Town of Westport, 18 Wn. App. 4, 7-8, 567 P.2d 

244 (1977), review denied, 89 Wn.2d 1017 (1978).  ESD’s assessments 

are invalid if they result from audits that violate ESD’s own standards.  

See Washington Trucking Ass’ns v. State, 192 Wn. App. 621, 647, 369 

P.3d 170 (2016), review granted, 186 Wn.2d 1016 (2016). 

 (a) ESD’s Unlawful Conduct Required Exclusion of the 
 Audits and Resulting Assessments 

 
ALJ Gay denied System’s motion to exclude evidence of ESD’s 

audits and the assessments derived from them, ruling that he was not 

aware of any “legal authority for dismissing an Order and Notice of 

Assessment based on a kind of exclusionary rule, even if there were a 

finding that the audit was improper or inadequate.”  ARS1 at 411.  This 

ruling was erroneous because RCW 34.05.452 mandates that an 

administrative tribunal “shall exclude evidence that is excludable on 

constitutional or statutory grounds ….” (emphasis added).  ESD’s 

misconduct violated System’s constitutional rights.55   

                                                                                              
54  Gange Lumber Co. v. Henneford, 185 Wash. 180, 192, 53 P.2d 743, 748 

(1936) (authority of tax commission cannot be exercised arbitrarily or oppressively); 
Dep’t of Revenue v. March, 25 Wn. App. 314, 319, 610 P.2d 916 (1979) (same); United 
States v. LaSalle Nat’l Bank, 437 U.S. 298, 313-14, 98 S. Ct. 2357, 57 L. Ed.2d 221 
(1978) (IRS must use its summons authority in good faith).   

 
55  Indeed, Division II held that System and other Carriers stated a cognizable 

claim for damages for violations of their due process and equal protection rights.  See 
Washington Trucking Ass’ns, 192 Wn. App. at 649. 
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An agency violates substantive due process when its decision:  (1) 

is irrational, arbitrary and capricious; (2) fails to serve a legitimate 

governmental purpose, or (3) is tainted by improper motive.  Motley-

Motley, Inc. v. State, 127 Wn. App. 62, 82, 110 P.3d 812 (2005), review 

denied, 156 Wn.2d 1004 (2006).  ESD’s audits were tainted by an 

improper motive, where Stewart’s performance criteria made her job 

depend on finding liability in every audit.  Further, ESD acted arbitrarily 

and capriciously when it imposed such performance criteria on Stewart 

that the zest to collect became paramount and its own audit standards were 

disregarded.  ESD imposed taxes, penalties, and interest on System that it 

knew were incorrect.  This was arbitrary and capricious. 

ESD also deprived System of procedural due process.  ESD’s 

failure to comply with its own TAM/SM establishes a procedural due 

process violation where System was prejudiced.  Motley-Motley, 127 Wn. 

App. at 81.56   

                                                                                              
56  The remedy for constitutional violations is the exclusion of the unlawfully 

obtained evidence.  See Mapp v. Ohio, 367 U.S. 643, 655, 81 S. Ct. 1684, 6 L.Ed.2d 1081 
(1961) (declaring the exclusionary rule binding on the states as a component of the 
Fourteenth Amendment due process clause); State v. Miles, 160 Wn.2d 236, 156 P.3d 864 
(2007) (agents of Department of Financial Institutions failed to obtain warrants; 
testimony inadmissible).  The exclusionary rule has also been applied in cases in which 
the government is seeking to exact a civil penalty.  See, e.g., McDaniel v. City of Seattle, 
65 Wn. App. 360, 828 P.2d 81 (1992), review denied, 120 Wn.2d 1020 (1993) (tax 
assessment on money illegally seized by the government) (citing Pizzarello v. United 
States, 408 F.2d 579, 585-86, cert. denied., 396 U.S. 986 (2nd Cir. 1969)).  See also, 
Barlindal v. City of Bonney Lake, 84 Wn. App. 135, 137–38, 925 P.2d 1289 (1996) 
(evidence suppressed in criminal trial was excluded in subsequent civil forfeiture 
proceeding).   
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System was deprived of the ability to prepare or present a defense 

by ESD’s tactics––failing to make any effort to conduct a fair audit in 

good faith, and instead placing the burden on System to do ESD’s audit 

work for it through extensive litigation on appeal, at a cost that far 

outpaces the amount of the assessment.   

RCW 34.05.452 also compels this result.  The evidence generated 

by ESD in its audits was inadmissible statutorily.   

(b) ESD’s Audits Were Improper and Violated ESD’s 
Own Standards 

 
The System assessment should be set aside for the additional 

reason that ESD’s improprieties rendered the assessments invalid; 

Division II held that System and other carriers “have the ability to argue 

before the ALJ” that “the assessments are invalid because they resulted 

from an improper audit process that violated ESD’s own standards.”  192 

Wn. App. at 647.  Because ESD’s audit violated ESD’s own standards, the 

Court should find that the resulting assessment is invalid.   

ESD requires that field audits be conducted in conformity with 

GAAS.  ARS3 at 220, 294, 531, 595–98.  The GAAS General Standards 

establish fundamental standards for a proper audit and provide: 

1. The auditor must have adequate technical training 
and proficiency to perform the audit. 
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2. The auditor must maintain independence in mental 
attitude in all matters relating to the audit. 
 
3. The auditor must exercise due professional care in 
the performance of the audit and the preparation of the 
report. 
 

Id. at 595.  ESD’s TAM incorporates the GAAS General Standards and 

contains the same basic requirements.  Id. at 219-20, 294, 553, 539, 555–

56, 558.  Stewart’s System audit did not comply with any of these three 

basic standards.   

Stewart failed to meet GAAS General Standard 1.  She had no 

previous auditing experience and never took an auditing course. Id. at 

174–77, 294–95.  She never graduated from high school, although she 

later obtained a GED.  Id. at 174.  She attended community college, but 

never obtained a degree.  Id. at 174–76.  Her only post-secondary 

qualification is a certificate in word processing.  Id. at 175.   

The totality of Stewart’s training was with ESD, which was 

limited.  Id. at 181, 188-89.  When she was hired, ESD provided her with 

copies of its TAM/SM, showed her the applicable statutes, and taught her 

how to use the relevant computer programs.  Id. at 187.  She attended a 

few audits with other auditors and a few ESD-sponsored courses, which 

were mostly investigative classes focused on interview techniques.  Id.  In 
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short, Stewart possessed neither the adequate training nor the proficiency 

to perform the audits as required by GAAS General Standard 1.   

Stewart’s audit did not meet GAAS General Standard 2 where it 

was not conducted with independence and objectivity; an audit is a sham if 

the results are predetermined.57  ESD itself destroyed any objectivity 

before the audits even began by imposing specific quotas on the amount of 

taxes to be assessed and the number of independent contractors to be 

reclassified.  Stewart was told that all of her audits had to reclassify 

independent contractors into employees.  Id. at 248–52.  Stewart’s 

supervisor, Lael Byington, gave her “Performance and Development Plan 

(PDP) Expectations” that required her to find liability in virtually every 

instance:   

Be a significant contributor in exceeding the Underground 
Economy unit’s overall goals by working on larger more 
difficult independent contractor cases.  The goals are: 

 
• $55,000 in taxes discovered per quarter 
• 7.25 audits per quarter 
• 71 new employees per quarter 
• $1.7 million in new employee wages discovered per 
quarter 
• Maintain a 98%-100% audits with changes to 
payroll 
 

                                                                                              
57  TAM Section 400, states:  “Each audit must be approached with an objective 

attitude and in a professional manner.”  ARS3 at 533.   
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Id. at 579.  Thus, ESD imposed a requirement on Stewart and other UETF 

auditors that required them to invariably find for ESD.  Id. at 248-49, 252, 

258, 296-97.  The results were predetermined.58   

That ESD’s quota system impairs auditor objectivity and creates a 

conflict of interest was supported by former State Auditor Brian Sonntag 

and accounting expert Steven Bishop, ARS3 at 96–110, 121–28, whose 

testimony was unrebutted by any ESD expert.  This conclusion was 

further reinforced by a CPA from the State Auditor’s Office, who testified 

that auditor objectivity is impermissibly compromised any time a 

government agency sets specific requirements dictating the outcome of an 

audit.  Id. at 123.59   

ESD’s audits did not satisfy GAAS, General Standard 3; TAM § 

400, mandating due professional care.  Stewart admitted that while her 

audits must comply with the GAAS, ARS3 at 220, 294, 531, she had never 

                                                                                              
58  Given ESD’s culture, it is perhaps not surprising that Stewart rejected any 

inkling of objectivity.  She even wrote to Governor Gregoire suggesting that she be paid a 
commission on every dollar assessed.  “The motivation here is obvious,” she explained.  
“Money.”  Id. at 584. 

 
59  This situation violates not just ESD’s internal standards, but also the state 

employees’ statutory code of ethics.  State employees are prohibited from having any 
interest, financial or otherwise, direct or indirect, that is in conflict with the proper 
discharge of that employee’s official duties.  RCW 42.52.020.  ESD’s quota system, by 
pinning Stewart’s professional progress to taxpayer liability, violated that rule and 
created the appearance of unfairness.  See City of Hoquiam v. Public Emp’t Relations 
Comm’n, 97 Wn.2d 481, 488, 646 P.2d 129 (1982) (if a disinterested person, having been 
apprised of the totality of an official’s personal interest in a matter, would be reasonably 
justified in thinking that partiality may exist, any course of conduct reached thereon is 
void).   
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read them, and she did not know whether her audits complied with them.  

Id. at 220-22, 294.  The first time she even saw the Standards was when 

she was deposed, after the assessments were issued.  Id. at 294.   

Stewart ignored the TAM/SM guidelines for analyzing 

independent contractors in trucking and instead used tests from a Canadian 

website in making her determinations.  Id. at 539, 570–76. 

System’s accounting expert, Steven Bishop, testified that Stewart 

either failed to obtain evidence on relevant factors or simply ignored 

evidence of independent contractor status.  Id. at 105–07.  ESD offered no 

evidence to contradict this conclusion.  Instead, its admissions confirmed 

it.  For example, the TAM requires an auditor to weigh all facts when 

analyzing the “employer/employee relationship” in a “careful evaluation” 

involving “sound judgment and responsible decisions.”  Id. at 558.  But 

ESD admitted that it did not consider who owned the truck being leased, 

even though a truck represents a significant investment by an 

owner/operator and forms the core of the independent contractor 

relationship.  Id. at 509.  Stewart also ignored the fact that owner/operators 

make a profit or loss, decide their own routes, decide their working hours, 

pay their expenses such as fuel, insurance, and taxes, hire their own 

employees, and work on the open road.  As Bishop recounts, Stewart 

“chose to ignore audit evidence that would support owner-operators as 
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independent contractors or she chose not to pursue similar evidence.”  Id. 

at 105. 

Stewart disregarded any evidence that would limit the assessment 

amounts.  If an owner/operator was a corporation, for example, she simply 

disregarded the corporate form and reclassified the corporation as an 

“employee.”  Id. at 336–37.  If an owner/operator had a UBI number, she 

never researched it.  Id. at 451–52.  If huge sums were paid to an 

owner/operator, it never occurred to her that the owner/operator had 

employees.  Id. at 205.  Yet all of the contracts she examined allow 

owner/operators to hire employee drivers. 

ESD also requires a proper audit trail and documentation.  Id. at 

98-100.  The TAM at §§ 339.10, 502.04, and 705.03 requires a sufficient 

description so that the taxpayer, and any reviewing court, can understand 

how the auditor reached his or her audit findings and conclusions.  ARS3 

at 103, 555, 558.  Stewart’s audit reports utterly disregarded these 

requirements.60   

                                                                                              
60  Indeed, ESD’s own Director of Tax Operations wrote that there was no way 

to determine from the audit reports how Stewart arrived at her conclusions: 
 
Larry – I located the audit.  The audit summary and post-audit letter are 
not detailed enough for me to make a judgment on whether this would 
be a good case to consider as precedent setting.  I will need a full write-
up of Joy’s investigation of how she applied 50.04.140 to this situation.  
She mentions that the department determined that the owner-operators 
are employees, but does not describe how the determination was made.   
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In sum, the flaws in Stewart’s audits were manifest.  That they 

were fundamentally in error is pointedly supported by the ALJ’s April 5, 

2011 remand decision that, in effect, forced ESD to issue what amounted 

to entirely new assessments.  ESD’s failure to follow its own auditing 

rules is a further basis to invalidate the assessment.  See Washington 

Trucking Ass’ns, 192 Wn. App. at 647; see also, Systems Amusement, Inc. 

v. State, 7 Wn. App. 516, 518, 500 P.2d 1253 (1972) (the Due Process 

Clause is protection against arbitrary and capricious action by the state and 

any violation thereof may be declared void).   

F. CONCLUSION 

 ESD’s assessments, designed to eliminate owner/operators in 

Washington’s trucking industry, were preempted by the FAAAA.  The 

owner/operators met the test for exempted independent contractors under 

RCW 50.04.140, as the trial court concluded.  ESD’s assessments against 

System were arbitrary or capricious having ignored any concept of 

objective audits by a taxing agency using its taxing/audit power in good 

faith.   

                                                                                                                         
Id. at 652.  Maureen O’Brien, System’s Director of Tax Compliance and a former Alaska 
state auditor, likewise struggled to understand Stewart’s report.  For instance, Stewart 
claimed that she reclassified 921 independent owner/operators as employees.  Id. at 273, 
305, 606.  Yet, after being repeatedly queried for information to support this number by 
O’Brien, Stewart finally admitted it was an error and provided a revised total.  Id. at 231-
33, 305-16.  O’Brien never could reconcile the number of reclassified owner/operators 
from Stewart’s records.  Id. at 134.  Needless to say, if ESD’s Director of Tax Operations 
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APPENDIX 
 



 

RCW 34.05.570(3): 
 
Review of agency orders in adjudicative proceedings.  The court should 
grant relief from any agency order in an adjudicative proceeding only if it 
determines that: 
 
(a)  The order, or the statute or rule on which the order is based, is in 
violation of constitutional provisions on its face or as applied;  
 
(b)  The order is outside the statutory authority or jurisdiction of the 
agency conferred by any provision of law;  
 
(c)  The agency has engaged in unlawful procedure or decision-making 
process, or has failed to follow a prescribed procedure;  
 
(d)  The agency has erroneously interpreted or applied the law;  
 
(e)  The order is not supported by evidence that is substantial when viewed 
in light of the whole record before the court, which includes the agency 
record for judicial review, supplemented by any additional evidence 
received by the court under this chapter;  
 
(f)  The agency has not decided all issues requiring resolution by the 
agency;  
 
(g)  A motion for disqualification under RCW 34.05.425 or 34.12.050 was 
made and was improperly denied or, if no motion was made, facts are 
shown to support the grant of such a motion that were not known and were 
not reasonably discoverable by the challenging party at the appropriate 
time for making such a motion;  
 
(h)  The order is inconsistent with a rule of the agency unless the agency 
explains the inconsistency by stating facts and reasons to demonstrate a 
rational basis for inconsistency; or 
 
(i)  The order is arbitrary or capricious. 
 
 
 
 
 



 

49 U.S.C. § 14102: 
 
(a) GENERAL AUTHORITY OF SECRETARY.—The Secretary may require a 
motor carrier providing transportation subject to jurisdiction under 
subchapter I of chapter 135 that uses motor vehicles not owned by it to 
transport property under an arrangement with another party to— 
(1) make the arrangement in writing signed by the parties specifying its 
duration and the compensation to be paid by the motor carrier; 
(2) carry a copy of the arrangement in each motor vehicle to which it 
applies during the period the arrangement is in effect; 
(3) inspect the motor vehicles and obtain liability and cargo insurance on 
them; and 
(4) have control of and be responsible for operating those motor vehicles 
in compliance with requirements prescribed by the Secretary on safety of 
operations and equipment, and with other applicable law as if the motor 
vehicles were owned by the motor carrier. 
 
 
49 U.S.C. § 14501: 
 
(c) MOTOR CARRIERS OF PROPERTY.— 
 
(1) GENERAL RULE.— 
Except as provided in paragraphs (2) and (3), a State, political subdivision 
of a State, or political authority of 2 or more States may not enact or 
enforce a law, regulation, or other provision having the force and effect of 
law related to a price, route, or service of any motor carrier (other than a 
carrier affiliated with a direct air carrier covered by section 41713(b)(4)) 
or any motor private carrier, broker, or freight forwarder with respect to 
the transportation of property. 
 
 
49 C.F.R. § 376.11: 
 
Other than through the interchange of equipment as set forth in § 376.31, 
and under the exemptions set forth in subpart C of these regulations, the 
authorized carrier may perform authorized transportation in equipment it 
does not own only under the following conditions: 

(a) Lease. There shall be a written lease granting the use of the equipment 
and meeting the requirements contained in § 376.12. 

https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=98016f894c18a19bc44928af106ca1c6&term_occur=1&term_src=Title:49:Subtitle:B:Chapter:III:Subchapter:B:Part:376:Subpart:B:376.11
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=eeb180c921ac6e8e05b749a4f63672fc&term_occur=1&term_src=Title:49:Subtitle:B:Chapter:III:Subchapter:B:Part:376:Subpart:B:376.11
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=43b3d014906003144a2573643cbdab65&term_occur=1&term_src=Title:49:Subtitle:B:Chapter:III:Subchapter:B:Part:376:Subpart:B:376.11
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=eeb180c921ac6e8e05b749a4f63672fc&term_occur=2&term_src=Title:49:Subtitle:B:Chapter:III:Subchapter:B:Part:376:Subpart:B:376.11
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=06ce2cc5a5d79dcce8d82964433d7cb4&term_occur=1&term_src=Title:49:Subtitle:B:Chapter:III:Subchapter:B:Part:376:Subpart:B:376.11
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=eeb180c921ac6e8e05b749a4f63672fc&term_occur=3&term_src=Title:49:Subtitle:B:Chapter:III:Subchapter:B:Part:376:Subpart:B:376.11


 

 

(b) Receipts for equipment. Receipts, specifically identifying the 
equipment to be leased and stating the date and time of day possession is 
transferred, shall be given as follows: 

(1) When possession of the equipment is taken by the authorized carrier, it 
shall give the owner of the equipment a receipt. The receipt identified in 
this section may be transmitted by mail, telegraph, or other similar means 
of communication. 

(2) When possession of the equipment by the authorized carrier ends, a 
receipt shall be given in accordance with the terms of the lease agreement 
if the lease agreement requires a receipt. 

(3) Authorized representatives of the carrier and the owner may take 
possession of leased equipment and give and receive the receipts required 
under this subsection. 

(c) Identification of equipment. The authorized carrier acquiring the use 
of equipment under this section shall identify the equipment as being in its 
service as follows: 

(1) During the period of the lease, the carrier shall identify the equipment 
in accordance with the FMCSA's requirements in 49 CFR part 390 of this 
chapter (Identification of Vehicles). 

(2) Unless a copy of the lease is carried on the equipment, the authorized 
carrier shall keep a statement with the equipment during the period of the 
lease certifying that the equipment is being operated by it. The statement 
shall also specify the name of the owner, the date and length of the lease, 
any restrictions in the lease relative to the commodities to be transported, 
and the address at which the original lease is kept by the authorized 
carrier. This statement shall be prepared by the authorized carrier or its 
authorized representative. 

(d) Records of equipment. The authorized carrier using equipment leased 
under this section shall keep records of the equipment as follows: 

(1) The authorized carrier shall prepare and keep documents covering each 
trip for which the equipment is used in its service. These documents shall 
contain the name and address of the owner of the equipment, the point of 
origin, the time and date of departure, and the point of final destination. 
Also, the authorized carrier shall carry papers with the leased 
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during its operation containing this information and identifying the lading 
and clearly indicating that the transportation is under its responsibility. 
These papers shall be preserved by the authorized carrier as part of its 
transportation records. Leases which contain the information required by 
the provisions in this paragraph may be used and retained instead of such 
documents or papers. As to lease agreements negotiated under a master 
lease, this provision is complied with by having a copy of a master lease in 
the unit of equipment in question and where the balance of documentation 
called for by this paragraph is included in the freight documents prepared 
for the specific movement. 

(2) [Reserved] 

 
 
49 C.F.R. § 376.12: 
 
Except as provided in the exemptions set forth in subpart C of this part, 
the written lease required under § 376.11(a) shall contain the following 
provisions. The required lease provisions shall be adhered to and 
performed by the authorized carrier. 

(a) Parties. The lease shall be made between the authorized carrier and the 
owner of the equipment. The lease shall be signed by these parties or by 
their authorized representatives. 

(b) Duration to be specific. The lease shall specify the time and date or 
the circumstances on which the lease begins and ends. These times or 
circumstances shall coincide with the times for the giving of receipts 
required by § 376.11(b). 

(c) Exclusive possession and responsibilities. 

(1) The lease shall provide that the authorized carrier lessee shall have 
exclusive possession, control, and use of the equipment for the duration of 
the lease. The lease shall further provide that the authorized carrier lessee 
shall assume complete responsibility for the operation of the equipment 
for the duration of the lease. 

(2) Provision may be made in the lease for considering the authorized 
carrier lessee as the owner of the equipment for the purpose of subleasing 
it under these regulations to other authorized carriers during the lease. 
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(3) When an authorized carrier of household goods leases equipment for 
the transportation of household goods, as defined by the Secretary, the 
parties may provide in the lease that the provisions required by paragraph 
(c)(1) of this section apply only during the time the equipment is operated 
by or for the authorized carrier lessee. 

(4) Nothing in the provisions required by paragraph (c)(1) of this section is 
intended to affect whether the lessor or driver provided by the lessor is an 
independent contractor or an employee of the authorized carrier lessee. An 
independent contractor relationship may exist when a carrier lessee 
complies with 49 U.S.C. 14102 and attendant administrative requirements. 

(d) Compensation to be specified. The amount to be paid by the 
authorized carrier for equipment and driver's services shall be clearly 
stated on the face of the lease or in an addendum which is attached to the 
lease. Such lease or addendum shall be delivered to the lessor prior to the 
commencement of any trip in the service of the authorized carrier. An 
authorized representative of the lessor may accept these documents. The 
amount to be paid may be expressed as a percentage of gross revenue, a 
flat rate per mile, a variable rate depending on the direction traveled or the 
type of commodity transported, or by any other method of compensation 
mutually agreed upon by the parties to the lease. The compensation stated 
on the lease or in the attached addendum may apply to equipment and 
driver's services either separately or as a combined amount. 

(e) Items specified in lease. The lease shall clearly specify which party is 
responsible for removing identification devices from the equipment upon 
the termination of the lease and when and how these devices, other than 
those painted directly on the equipment, will be returned to the carrier. 
The lease shall clearly specify the manner in which a receipt will be given 
to the authorized carrier by the equipment owner when the latter retakes 
possession of the equipment upon termination of the lease agreement, if a 
receipt is required at all by the lease. The lease shall clearly specify the 
responsibility of each party with respect to the cost of fuel, fuel taxes, 
empty mileage, permits of all types, tolls, ferries, detention and accessorial 
services, base plates and licenses, and any unused portions of such items. 
The lease shall clearly specify who is responsible for loading and 
unloading the property onto and from the motor vehicle, and the 
compensation, if any, to be paid for this service. Except when the violation 
results from the acts or omissions of the lessor, the authorized carrier 
lessee shall assume the risks and costs of fines for overweight and oversize 
trailers when the trailers are pre-loaded, sealed, or the load is 
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containerized, or when the trailer or lading is otherwise outside of the 
lessor's control, and for improperly permitted overdimension and 
overweight loads and shall reimburse the lessor for any fines paid by the 
lessor. If the authorized carrier is authorized to receive a refund or a credit 
for base plates purchased by the lessor from, and issued in the name of, the 
authorized carrier, or if the base plates are authorized to be sold by the 
authorized carrier to another lessor the authorized carrier shall refund to 
the initial lessor on whose behalf the base plate was first obtained a 
prorated share of the amount received. 

(f) Payment period. The lease shall specify that payment to the lessor shall 
be made within 15 days after submission of the necessary delivery 
documents and other paperwork concerning a trip in the service of the 
authorized carrier. The paperwork required before the lessor can receive 
payment is limited to log books required by the Department of 
Transportation and those documents necessary for the authorized carrier to 
secure payment from the shipper. In addition, the lease may provide that, 
upon termination of the lease agreement, as a condition precedent to 
payment, the lessor shall remove all identification devices of the 
authorized carrier and, except in the case of identification painted directly 
on equipment, return them to the carrier. If the identification device has 
been lost or stolen, a letter certifying its removal will satisfy this 
requirement. Until this requirement is complied with, the carrier may 
withhold final payment. The authorized carrier may require the submission 
of additional documents by the lessor but not as a prerequisite to payment. 
Payment to the lessor shall not be made contingent upon submission of a 
bill of lading to which no exceptions have been taken. The authorized 
carrier shall not set time limits for the submission by the lessor of required 
delivery documents and other paperwork. 

(g) Copies of freight bill or other form of freight documentation. When a 
lessor's revenue is based on a percentage of the gross revenue for a 
shipment, the lease must specify that the authorized carrier will give the 
lessor, before or at the time of settlement, a copy of the rated freight bill or 
a computer-generated document containing the same information, or, in 
the case of contract carriers, any other form of documentation actually 
used for a shipment containing the same information that would appear on 
a rated freight bill. When a computer-generated document is provided, the 
lease will permit lessor to view, during normal business hours, a copy of 
any actual document underlying the computer-generated document. 
Regardless of the method of compensation, the lease must permit lessor to 

https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=f2157f2f5d291005003190ae2472f2e1&term_occur=1&term_src=Title:49:Subtitle:B:Chapter:III:Subchapter:B:Part:376:Subpart:B:376.12
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=98c7c801bf5ede4ec76cf05a82bc622a&term_occur=7&term_src=Title:49:Subtitle:B:Chapter:III:Subchapter:B:Part:376:Subpart:B:376.12
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=98c7c801bf5ede4ec76cf05a82bc622a&term_occur=6&term_src=Title:49:Subtitle:B:Chapter:III:Subchapter:B:Part:376:Subpart:B:376.12
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=98c7c801bf5ede4ec76cf05a82bc622a&term_occur=8&term_src=Title:49:Subtitle:B:Chapter:III:Subchapter:B:Part:376:Subpart:B:376.12
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=43b3d014906003144a2573643cbdab65&term_occur=13&term_src=Title:49:Subtitle:B:Chapter:III:Subchapter:B:Part:376:Subpart:B:376.12
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=98c7c801bf5ede4ec76cf05a82bc622a&term_occur=9&term_src=Title:49:Subtitle:B:Chapter:III:Subchapter:B:Part:376:Subpart:B:376.12
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=43b3d014906003144a2573643cbdab65&term_occur=16&term_src=Title:49:Subtitle:B:Chapter:III:Subchapter:B:Part:376:Subpart:B:376.12
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=43b3d014906003144a2573643cbdab65&term_occur=14&term_src=Title:49:Subtitle:B:Chapter:III:Subchapter:B:Part:376:Subpart:B:376.12
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=98c7c801bf5ede4ec76cf05a82bc622a&term_occur=10&term_src=Title:49:Subtitle:B:Chapter:III:Subchapter:B:Part:376:Subpart:B:376.12
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=43b3d014906003144a2573643cbdab65&term_occur=15&term_src=Title:49:Subtitle:B:Chapter:III:Subchapter:B:Part:376:Subpart:B:376.12
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=98c7c801bf5ede4ec76cf05a82bc622a&term_occur=11&term_src=Title:49:Subtitle:B:Chapter:III:Subchapter:B:Part:376:Subpart:B:376.12
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=06ce2cc5a5d79dcce8d82964433d7cb4&term_occur=27&term_src=Title:49:Subtitle:B:Chapter:III:Subchapter:B:Part:376:Subpart:B:376.12
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=98c7c801bf5ede4ec76cf05a82bc622a&term_occur=12&term_src=Title:49:Subtitle:B:Chapter:III:Subchapter:B:Part:376:Subpart:B:376.12
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=43b3d014906003144a2573643cbdab65&term_occur=21&term_src=Title:49:Subtitle:B:Chapter:III:Subchapter:B:Part:376:Subpart:B:376.12
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=98c7c801bf5ede4ec76cf05a82bc622a&term_occur=13&term_src=Title:49:Subtitle:B:Chapter:III:Subchapter:B:Part:376:Subpart:B:376.12
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=43b3d014906003144a2573643cbdab65&term_occur=17&term_src=Title:49:Subtitle:B:Chapter:III:Subchapter:B:Part:376:Subpart:B:376.12
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=c2de690a4fbeb4a92920082f1fbf7bac&term_occur=1&term_src=Title:49:Subtitle:B:Chapter:III:Subchapter:B:Part:376:Subpart:B:376.12
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=06ce2cc5a5d79dcce8d82964433d7cb4&term_occur=28&term_src=Title:49:Subtitle:B:Chapter:III:Subchapter:B:Part:376:Subpart:B:376.12
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=06ce2cc5a5d79dcce8d82964433d7cb4&term_occur=29&term_src=Title:49:Subtitle:B:Chapter:III:Subchapter:B:Part:376:Subpart:B:376.12
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=98c7c801bf5ede4ec76cf05a82bc622a&term_occur=14&term_src=Title:49:Subtitle:B:Chapter:III:Subchapter:B:Part:376:Subpart:B:376.12
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=43b3d014906003144a2573643cbdab65&term_occur=18&term_src=Title:49:Subtitle:B:Chapter:III:Subchapter:B:Part:376:Subpart:B:376.12
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=eeb180c921ac6e8e05b749a4f63672fc&term_occur=13&term_src=Title:49:Subtitle:B:Chapter:III:Subchapter:B:Part:376:Subpart:B:376.12
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=43b3d014906003144a2573643cbdab65&term_occur=19&term_src=Title:49:Subtitle:B:Chapter:III:Subchapter:B:Part:376:Subpart:B:376.12
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=98c7c801bf5ede4ec76cf05a82bc622a&term_occur=15&term_src=Title:49:Subtitle:B:Chapter:III:Subchapter:B:Part:376:Subpart:B:376.12
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=98c7c801bf5ede4ec76cf05a82bc622a&term_occur=16&term_src=Title:49:Subtitle:B:Chapter:III:Subchapter:B:Part:376:Subpart:B:376.12
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=43b3d014906003144a2573643cbdab65&term_occur=20&term_src=Title:49:Subtitle:B:Chapter:III:Subchapter:B:Part:376:Subpart:B:376.12
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=43b3d014906003144a2573643cbdab65&term_occur=20&term_src=Title:49:Subtitle:B:Chapter:III:Subchapter:B:Part:376:Subpart:B:376.12
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=98c7c801bf5ede4ec76cf05a82bc622a&term_occur=17&term_src=Title:49:Subtitle:B:Chapter:III:Subchapter:B:Part:376:Subpart:B:376.12
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=98c7c801bf5ede4ec76cf05a82bc622a&term_occur=18&term_src=Title:49:Subtitle:B:Chapter:III:Subchapter:B:Part:376:Subpart:B:376.12
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=06ce2cc5a5d79dcce8d82964433d7cb4&term_occur=30&term_src=Title:49:Subtitle:B:Chapter:III:Subchapter:B:Part:376:Subpart:B:376.12
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=43b3d014906003144a2573643cbdab65&term_occur=22&term_src=Title:49:Subtitle:B:Chapter:III:Subchapter:B:Part:376:Subpart:B:376.12
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=98c7c801bf5ede4ec76cf05a82bc622a&term_occur=19&term_src=Title:49:Subtitle:B:Chapter:III:Subchapter:B:Part:376:Subpart:B:376.12
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=06ce2cc5a5d79dcce8d82964433d7cb4&term_occur=31&term_src=Title:49:Subtitle:B:Chapter:III:Subchapter:B:Part:376:Subpart:B:376.12
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=98c7c801bf5ede4ec76cf05a82bc622a&term_occur=20&term_src=Title:49:Subtitle:B:Chapter:III:Subchapter:B:Part:376:Subpart:B:376.12
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=06ce2cc5a5d79dcce8d82964433d7cb4&term_occur=32&term_src=Title:49:Subtitle:B:Chapter:III:Subchapter:B:Part:376:Subpart:B:376.12
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=98c7c801bf5ede4ec76cf05a82bc622a&term_occur=21&term_src=Title:49:Subtitle:B:Chapter:III:Subchapter:B:Part:376:Subpart:B:376.12


 

examine copies of the carrier's tariff or, in the case of contract carriers, 
other documents from which rates and charges are computed, provided 
that where rates and charges are computed from a contract of a contract 
carrier, only those portions of the contract containing the same 
information that would appear on a rated freight bill need be disclosed. 
The authorized carrier may delete the names of shippers and consignees 
shown on the freight bill or other form of documentation. 

(h) Charge-back items. The lease shall clearly specify all items that may 
be initially paid for by the authorized carrier, but ultimately deducted from 
the lessor's compensation at the time of payment or settlement, together 
with a recitation as to how the amount of each item is to be computed. The 
lessor shall be afforded copies of those documents which are necessary to 
determine the validity of the charge. 

(i) Products, equipment, or services from authorized carrier. The lease 
shall specify that the lessor is not required to purchase or rent any 
products, equipment, or services from the authorized carrier as a condition 
of entering into the lease arrangement. The lease shall specify the terms of 
any agreement in which the lessor is a party to an equipment purchase or 
rental contract which gives the authorized carrier the right to make 
deductions from the lessor's compensation for purchase or rental 
payments. 

(j) Insurance. 

(1) The lease shall clearly specify the legal obligation of the authorized 
carrier to maintain insurance coverage for the protection of the public 
pursuant to FMCSA regulations under 49 U.S.C. 13906. The lease shall 
further specify who is responsible for providing any other insurance 
coverage for the operation of the leased equipment, such as bobtail 
insurance. If the authorized carrier will make a charge back to the lessor 
for any of this insurance, the lease shall specify the amount which will be 
charged-back to the lessor. 

(2) If the lessor purchases any insurance coverage for the operation of the 
leased equipment from or through the authorized carrier, the lease shall 
specify that the authorized carrier will provide the lessor with a copy of 
each policy upon the request of the lessor. Also, where the lessor 
purchases such insurance in this manner, the lease shall specify that the 
authorized carrier will provide the lessor with a certificate of insurance for 
each such policy. Each certificate of insurance shall include the name of 
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the insurer, the policy number, the effective dates of the policy, the 
amounts and types of coverage, the cost to the lessor for each type of 
coverage, and the deductible amount for each type of coverage for which 
the lessor may be liable. 

(3) The lease shall clearly specify the conditions under which deductions 
for cargo or property damage may be made from the lessor's settlements. 
The lease shall further specify that the authorized carrier must provide the 
lessor with a written explanation and itemization of any deductions for 
cargo or property damage made from any compensation of money owed to 
the lessor. The written explanation and itemization must be delivered to 
the lessor before any deductions are made. 

(k) Escrow funds. If escrow funds are required, the lease shall specify: 

(1) The amount of any escrow fund or performance bond required to be 
paid by the lessor to the authorized carrier or to a third party. 

(2) The specific items to which the escrow fund can be applied. 

(3) That while the escrow fund is under the control of the authorized 
carrier, the authorized carrier shall provide an accounting to the lessor of 
any transactions involving such fund. The carrier shall perform this 
accounting in one of the following ways: 

(i) By clearly indicating in individual settlement sheets the amount and 
description of any deduction or addition made to the escrow fund; or 

(ii) By providing a separate accounting to the lessor of any transactions 
involving the escrow fund. This separate accounting shall be done on a 
monthly basis. 

(4) The right of the lessor to demand to have an accounting for 
transactions involving the escrow fund at any time. 

(5) That while the escrow fund is under the control of the carrier, the 
carrier shall pay interest on the escrow fund on at least a quarterly basis. 
For purposes of calculating the balance of the escrow fund on which 
interest must be paid, the carrier may deduct a sum equal to the average 
advance made to the individual lessor during the period of time for which 
interest is paid. The interest rate shall be established on the date the 
interest period begins and shall be at least equal to the average yield or 
equivalent coupon issue yield on 91-day, 13-week Treasury bills as 
established in the weekly auction by the Department of Treasury. 
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(6) The conditions the lessor must fulfill in order to have the escrow fund 
returned. At the time of the return of the escrow fund, the authorized 
carrier may deduct monies for those obligations incurred by the lessor 
which have been previously specified in the lease, and shall provide a final 
accounting to the lessor of all such final deductions made to the escrow 
fund. The lease shall further specify that in no event shall the escrow fund 
be returned later than 45 days from the date of termination. 

(l) Copies of the lease. An original and two copies of each lease shall be 
signed by the parties. The authorized carrier shall keep the original and 
shall place a copy of the lease on the equipment during the period of the 
lease unless a statement as provided for in § 376.11(c)(2) is carried on the 
equipment instead. The owner of the equipment shall keep the other copy 
of the lease. 

(m) This paragraph applies to owners who are not agents but whose 
equipment is used by an agent of an authorized carrier in providing 
transportation on behalf of that authorized carrier. In this situation, the 
authorized carrier is obligated to ensure that these owners receive all the 
rights and benefits due an owner under the leasing regulations, especially 
those set forth in paragraphs (d)-(k) of this section. This is true regardless 
of whether the lease for the equipment is directly between the authorized 
carrier and its agent rather than directly between the authorized carrier and 
each of these owners. The lease between an authorized carrier and its 
agent shall specify this obligation. 
 
 
RCW 50.04.140(1): 
 
(a)  Such individual has been and will continue to be free from control or 
direction over the performance of such service, both under his or her 
contract of service and in fact; and 
 
(b)  Such service is either outside the usual course of business for which 
such service is performed, or that such service is performed outside of all 
the places of business of the enterprises for which such service is 
performed; and 
 
(c)  Such individual is customarily engaged in an independently 
established trade, occupation, profession, or business, of the same nature 
as that involved in the contract of service. 
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MASS. GEN. LAWS ch. 149, § 148B(a):   
 
(1) the individual is free from control and direction in connection with the 
performance of the service, both under his contract for the performance of 
service and in fact; and 
 
(2) the service is performed outside the usual course of the business of the 
employer; and, 
 
(3) the individual is customarily engaged in an independently established 
trade, occupation, profession or business of the same nature as that 
involved in the service performed. 
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