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I. INTRODUCTION 

Swanson Hay Company, a motor carrier, attempts to avoid 

unemployment compensation taxes for its drivers who own and operate 

their own trucks ("owner-operators"), claiming they are independent 

contractors who should not be covered by the taxing provisions of the 

Employment Security Act. The Commissioner of the Employment 

Security Department properly ruled that Swanson's owner-operators are in 

its employment for purposes of the Act and that Swanson failed to prove 

the exception from the Act's coverage. The Commissioner's findings in 

this Administrative Procedure Act appeal are supported by substantial 

evidence, and the conclusions are free of legal error because this case is 

controlled by Western Ports Transportation, Inc. v. Employment Security 

Department, where the court ruled an owner-operator was in covered 

employment of a motor carrier for unemployment insurance purposes, and 

federal law did not preempt the Act. W. Ports Transp., Inc. v. Emp't Sec. 

Dep't, 110 Wn. App. 440, 450-58, 41 P.3d 510 (2002). Western Ports has 

been the law in Washington for over 14 years, is consistent with many 

other states' decisions, and should not be overruled. 

Swanson, however, raises policy arguments and a theory of federal 

preemption that depends on the false assumption that the tax will result in 

it having to hire only employees as drivers and to purchase expensive 
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equipment. This is empty rhetoric. As a matter of law, the Act obligates 

employers to pay unemployment taxes for employment covered by the 

Act, and the assessment or its basis does not affect worker classification 

for any other legal purpose. This tax obligation imposes only a minor cost 

increase and does not have the significant impact necessary to invoke 

federal preemption. The Court should affirm the Commissioner's order. 

H. COUNTERSTATEMENT OF THE ISSUES 

1. Did the Commissioner correctly rule that Swanson failed to 

prove its owner-operators were free from its control or direction over the 

performance of services under RCW 50.04.140(1)(a), as construed in 

Western Ports Transp., Inc. v. Emp't Sec. Dep't, 110 Wn. App. 440, 41 

P.3d 510 (2002)? And, did Swanson fail to show Western Ports is wrong 

and harmful such that it should be overruled? 

2. Did Swanson fail to prove its owner-operators were 

independently established businesses under RCW 50.04.140(1)(c) when 

they relied on Swanson's federal motor carrier authority to haul freight, 

they worked exclusively for Swanson, Swanson protected them from 

customer nonpayment, and all of the owner-operators entered into 

contracts with Swanson in their personal capacities? 
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III. STATEMENT OF THE CASE 

Swanson is an interstate trucking company that transports general 

freight, lumber, drywall, and insulation, and buys and sells a lot of hay. 

Agency Record Swanson Hay Vol. 2 (ARSH2) 236 (Administrative Law 

Judge (ALJ) initial order, finding 4.9); ARSH2 268-82 (Commissioner's 

decision, incorporating the ALJ's findings and conclusions, subject to 

certain additions and modifications). The Department audited Swanson for 

the period 2009, 2010, and the first two quarters of 2011 to determine its 

compliance with the requirements of Title 50 RCW. ARSH2 268. As a 

result of the audit, the Department determined that 12 individuals 

Swanson classified as independent contractors were instead in 

employment under the Employment Security Act and, therefore, their 

wages should have been reported to the Department and subject to the 

unemployment tax. Id. 

The Department issued Swanson a notice of assessment for 

contributions, penalties, and interest in the amount of $36,070.32. ARSH2 

268; ARSH1 19. Swanson timely filed an administrative appeal of the 

assessment. ARSH1 2-3. Swanson did not dispute the assessment of taxes 

on the wages of four individuals included in the assessment, and the 

Department agreed to remove another person. ARSH2 278; ARSH2 234 

(incorporated initial order, ¶ 3.6). This case, therefore, concerns the seven 

3 



remaining owner-operators. Swanson disputes the coverage of those 

owner-operators under the Act but has never challenged the calculation of 

taxes for those individuals, if they are determined to be properly covered. 

ARSH2 243 (incorporated initial order, ¶ 5.19); see Br. Appellant. 

The owner-operators owned their tractor and/or trailers 

("equipment") and provided their equipment and driving services to 

Swanson pursuant to contracts. ARSH2 235-36 (incorporated initial order, 

4.8); see ARSH6 Ex. P, pp. 1-7 ("Contractor Service Operating 

Agreement").' None of the owner-operators at issue had independent 

operating authority during the audit period. ARSH2 236 (incorporated 

initial order, ¶ 4.12); ARSH4 6/9/14 Wiley test. 66. Instead, they drove 

using Swanson's motor carrier authority. ARSH2 236 (incorporated initial 

order, ¶ 4.12); ARSH4 6/9/14 Wiley test. 66. 

None of the owner-operators hauled freight for his or her own 

customers or for any carrier other than Swanson during the pertinent 

period; instead, they "drove exclusively for Swanson Hay." ARSH2 237 

(incorporated initial order, ¶ 4.22); ARSH4 6/9/14 Earl test. 157 

("Swanson is the only one I've ever been contracted to, and I'm now 

retired."); ARSH4 6/9/14 McGlothern test. 161 ("I have worked for 

Swanson Hay in one form or another since 1979, the biggest year of the 

I  Copies of the contract appear several times throughout the record. Throughout 
its brief, the Department cites to the most legible copy, which is attached as Appendix A. 
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time. I've leased to them, I think, three different times. This last time was 

pretty close to 20 years.") 

Under the terms of the contracts, Swanson had "exclusive 

possession, use, and control of the equipment" and was responsible for its 

operation; federal regulations require motor carriers to have exclusive 

control over trucking equipment it leases. ARSH2 236 ¶ 4.13; ARSH6 Ex. 

P, p. 2 ¶ 2(A). Swanson required owner-operators to mark their equipment 

with Swanson's name, address, and operating authority identification 

number. ARSH2 236 (incorporated initial order, T 4.14); ARSH6 Ex. P, p. 

3 ¶ 3. Owner-operators were required to notify Swanson of accidents, 

provide photos of freight they hauled when requested by Swanson, and 

were responsible for damage to cargo. ARSH2 236-37 (incorporated initial 

order, ¶¶ 4.15, 4.16); ARSH6 Ex. P, pp. 2 T 1(D) & (F), p. 3 T 2(E), p. 5 ¶ 

7. The owner-operators could choose their driving routes and were 

responsible for the costs of operating and maintaining the equipment and 

for driving violations such as speeding, but Swanson was responsible for 

overload violations. ARSH2 237 (incorporated initial order, ¶T 4.19, 4.20, 

4.21); see ARSH6, e.g., pp. 4-7 16. Owner-operators needed to furnish 

certain reports and logs to Swanson. ARSH2 237-38 (incorporated initial 

order, ¶ 4.23); ARSH6 Ex. P, p. 1 ¶ 1(A). 
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The owner-operators could terminate their relationship with 

Swanson and drive for another trucking carrier. ARSH2 237 (incorporated 

initial order, ¶ 4.22). Owner-operators were not required to accept loads 

offered to them by Swanson. ARSH2 238 (incorporated initial order, 

4.25); ARSH6 Ex. P, p. 3 ¶ 2(D). They could attempt to find their own 

loads on return trips but needed Swanson's permission to accept the load, 

as hauling a load under Swanson's authority without permission would be 

a breach of contract. ARSH2 238 (incorporated initial order, ¶ 4.26); see, 

e.g., ARSH4 6/9/14 Swanson test. 123, 141. 

Swanson paid the owner-operators for the services they provided. 

ARSH2 237 (incorporated initial order, ¶ 4.17); ARSH6 Ex. P, pp. 3-4 ¶¶ 

4-5. Swanson set the fees it charged its customers for transporting freight, 

collected payment from its customers, and kept 12 percent of the 

payments, remitting the remaining 88 percent to the owner-operator, less 

deductions for costs such as fuel charged by the owner-operator to 

Swanson and costs of insurance purchased through Swanson. ARSH2 238 

(incorporated initial order, ¶ 4.24); ARSH6 Ex. P, pp. 1-7. If a customer 

failed to pay Swanson, the owner-operator would still be paid, unless the 
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failure to pay was caused by the owner-operator. ARSH2 238 

(incorporated initial order, ¶ 4.24); ARSH4 6/9/14, Swanson test. 132.2  

Based on all these facts, the ALJ determined that the owner-

operators were in Swanson's employment under RCW 50.04.100 because 

they performed personal, services for wages for Swanson's benefit. 

ARSH2 239-40 (incorporated initial order, ¶¶ 5.4, 5.5).3  Further, the ALJ 

ruled. that the owner-operators were not excepted from coverage as 

independent contractors under RCW 50.04.140 because they were not free 

from Swanson's control or direction over the performance of services. 

ARSH2 241 (incorporated initial order, ¶ 5.11). Having ruled that 

Swanson failed the first element of the conjunctive independent contractor 

exception test in RCW 50.04.140(1), the ALJ did not address the second 

and third elements. ARSH2 241 (incorporated initial order, ¶ 5.13). 

Swanson petitioned to the Commissioner of the Department for 

review, arguing only that its owner-operators met the independent 

2  The contract between Swanson and owner-operators states: "CONTRACTOR 
shall invoice CARRIER and CARRIER shall compensate CONTRACTOR for the 
transportation of commodities as provided in Schedule A, attached hereto." ARS116 Ex. 
P, p. 3 ¶ 4. Further, "Payment to the CONTRACTOR shall be made within fifteen days 
after submission of the necessary delivery documents and other paperwork, hereinafter 
referred to as `Required Documents' concerning a trip in the service of the CARRIER." 
ARSH6 Ex. P, p. 4 ¶ 5(A). Provided that an owner-operator has transported the 
commodities and submitted the required documents, nothing in the contract relieves 
Swanson of its obligation to pay within 15 days. See id. Further, Swanson's owner 
testified concerning whether he pays owner-operators if a customer has not yet paid: 
"[T]hey get paid for it.... Whether we get paid for it or not.... That's in our contract, 
yes, or our agreement." ARSH4 6/9/14, Swanson test. 132. 

3  A copy of the Initial Order is attached as Appendix B. 
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contractor exception test under RCW 50.04.140(1) and that federally 

required controls should not be considered. ARSH2 252-60. The 

Commissioner upheld the ALF s order, subject to additions and 

modifications. ARSH2 268-82.4  The Commissioner ruled that the owner-

operators were in Swanson's employment under RCW 50.04.100, and they 

were not free from control or direction under RCW 50.04.140(1)(a). 

ARSH2 269-75 (adding to the ALF s findings with additional direction 

and control found by the Commissioner). 

Even without considering control or direction required by federal 

leasing regulations, the Commissioner "still [found] that the owner-

operators here have failed the first criterion under RCW 50.04.140(1) and 

(2) based on other non federally mandated directions and controls exerted 

by Swanson Hay over the owner-operators' services, such as the 

requirements that the owner-operators supply auxiliary equipment and 

provide photographs of certain cargo as well as the [sic] Swanson Hay's 

right to divert shipment if an owner-operator's equipment was not in good 

operating condition." ARSH2 273-74. 

The Commissioner also addressed the second and third elements of 

the independent contractor exception test in RCW 50.04.140(1). The 

Commissioner found that Swanson met the second element concerning 

4  A copy of the Decision of Commissioner is attached as Appendix C. 
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places of business. ARSH2 275-77. But Swanson failed to prove the third 

element concerning independently established businesses. ARSH2 277-79. 

The Commissioner relied heavily on the fact that none of the owner-

operators had their own federal operating authority, without which they 

cannot independently engage in the interstate transportation of goods. 

ARSH2 279. Furthermore, the owner-operators worked only for Swanson 

during the audit period, Swanson protected them from risk of customer 

nonpayment, and the owner-operators all contracted with Swanson in their 

personal capacities instead of as business entities—and not all of the 

owner-operators had even registered as independent businesses with the 

State. ARHS2 279. 

The Commissioner affirmed the assessment and remanded it to the 

Department for recalculation consistent with details in the Commissioner's 

ruling (i.e., removing contributions, penalties and interest associated with 

one driver consistent with the Department's stipulation). See ARSH2 280. 

On judicial review, the superior court affirmed the Commissioner's 

decision. CP 82, 632-38. 

IV. SCOPE AND STANDARD OF REVIEW 

Judicial review of the decision of the Commissioner of the 

Employment Security Department is governed by the APA pursuant to 

RCW 34.05.5 10 and RCW 50.32.120. This Court sits in the same position 
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as the superior court and applies the APA standards directly to the agency 

decision and record. RCW 34.05.558; Courtney v. Emp't Sec. Dep't, 171 

Wit. App. 655, 660, 287 P.3d 596 (2012). The court reviews the decision 

of the Commissioner, not the underlying decision of the ALJ—except to 

the extent the Commissioner's decision adopted any findings and 

conclusions of the ALJ's order. Tapper v. Emp't Sec. Dep't, 122 Wn.2d 

397, 405-06, 858 P.2d 494 (1993). Swanson improperly assigns error only 

to the superior court's order. Br. Appellant 6. Given that this is APA 

judicial review, Swanson is required to assign error to the findings and 

conclusions of the agency's final order.5  

The Commissioner's decision is considered prima facie correct, 

and the burden of demonstrating the invalidity of an agency action is on 

the party challenging the decision—here, Swanson. RCW 50.32.150; 

RCW 34.05.570(1)(a). The Court should grant relief only if "it determines 

that a person seeking judicial relief has been substantially prejudiced by 

the action complained of." RCW 34.05.570(1)(d). 

The Court undertakes the limited task of reviewing the 

Commissioner's findings to determine, based solely on the evidence in the 

administrative record, whether substantial evidence supports those 

5  In certain places throughout its brief, Swanson also quotes from the superior 
court's letter ruling. But this Court does not review the superior court's decision, whose 
findings and conclusions are superfluous. Motley-Motley, Inc. v. State, 127 Wn. App. 62, 
110 P.3d 812 (2005). It reviews the Commissioner's final decision. 
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findings. RCW 34.05.558; William Dickson Co. v. Puget Sound Air 

Pollution Control Agency, 81 Wn. App. 403, 411, 914 P.2d 750 (1996). 

Evidence is substantial if it is "sufficient to persuade a rational, fair-

minded person of the truth of the finding." In re Estate of Jones, 152 

Wn.2d 1, 8, 93 P.3d 147 (2004). The reviewing court is to "view the 

evidence and the reasonable inferences therefrom in the light most 

favorable to the party who prevailed" at the administrative proceeding 

below and may not reweigh evidence or witness credibility. Wm. Dickson 

Co., 81 Wn. App. at 411. Unchallenged factual findings are verities. 

Tapper, 122 Wn.2d at 407. 

The Court then determines de novo whether the Commissioner 

correctly applied the law to those findings. Tapper, 122 Wn.2d at 407. 

However, because the Department has expertise in interpreting and 

applying unemployment tax law, the Court should afford substantial 

weight to the agency's interpretation of it. Courtney, 171 Wn. App. at 660. 

V. ARGUMENT 

Under the Employment Security Act, Title 50 RCW, all 

Washington employers must contribute to the unemployment 

compensation fund for the benefit of their employees. RCW 50.01.010; 

RCW 50.24.010. The Act is intended to "mitigate the negative effects of 

involuntary unemployment" by applying the "insurance principle of 
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sharing the risks, and by the systematic accumulation of funds during 

periods of employment." Penick v. Emp't Sec. Dep't, 82 Wn. App. 30, 36, 

917 P.2d 136 (1996). "To accomplish this goal, courts must liberally 

construe the statute, viewing with caution any construction that would 

narrow coverage." Id. at 36; Shoreline Cmty. Coll. Dist. No. 7 v. Emp't 

Sec. Dep't;  120 Wn.2d 394, 406, 842 P.2d 938 (1992). Therefore, 

"exemptions from taxation statutes are strictly construed in favor of 

applying the tax, with the burden of proof on the party who seeks the 

exemption." W. Ports, 110 Wn. App. at 451. 

Workers who perform services for wages for the benefit of an 

alleged employer are in employment under the Act, RCW 50.04.100, 

unless the employer can prove all elements of a narrow statutory exception 

from coverage, RCW 50.04.140. Swanson does not appeal the 

Commissioner's conclusion that its owner-operators were in its 

"employment" under the Act. And the Commissioner properly concluded 

that Swanson failed to meet the first and third elements of the three-part 

exception test. ARSH2 271-79. Last, the tax is not preempted. 

A. Swanson Does Not Appeal the Determination That Owner- 
Operators Were in Employment Under RCW 50.04.100 

To qualify as an employer under the Employment Security Act, an 

entity must have persons in "employment." RCW 50.04.080. The 
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definition of "employment" in the Employment Security Act is 

"exceedingly broad." W. Ports, 110 Wn. App. at 458. It is specifically 

broader than at common law or for other legal purposes and includes 

service in interstate commerce. RCW 50.04.100. "Employment" exists if 

the worker performs personal services for the alleged employer or for its 

benefit and receives wages for those services. W. Ports, 110 Wn. App. at 

451; Penick, 82 Wn. App. at 40. Since "the transportation of goods 

necessarily requires the services of truck drivers, it is clear that the 

[carrier] directly used and benefited from the drivers' services." Penick, 82 

Wn. App. at 40. This reasoning applies regardless of whether the drivers 

own their trucks. When a worker meets the criteria for being in 

employment, the burden shifts to the employer to prove the independent 

contractor exception. RCW 50.04.140, Penick, 82 Wn. App. at 42; W. 

Ports, 110 Wn. App. at 451. 

Here, the Commissioner properly concluded that the work 

performed by Swanson's owner-operators constitutes "employment" as it 

is broadly defined under the Employment Security Act. ARSH2 270. 

Swanson does not assign error to this conclusion and makes no argument 

about it. Br. Appellant 6-7, 11-12. Thus, Swanson could avoid liability for 

unemployment insurance taxes only if it could establish the owner-

operators were independent contractors under RCW 50.04.140. It did not. 
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B. Swanson Failed to Meet Its Burden of Proving That Its Owner- 
Operators are Excepted From Coverage Under the Narrow 
Test of RCW 50.04.140(1) 

RCW 50.04.140 is an exception to a tax imposed for the protection 

of unemployed workers. Therefore, courts "will scrutinize much more 

closely" the facts alleged by the parry seeking the exception. Fors Farms, 

Inc. v. Emp't Sec. Dep't, 75 Wn.2d 383, 391, 450 P.2d 973 (1969). 

Swanson failed to carry its burden of proving exception from coverage. 

The question under RCW 50.04.140 is not whether owner-

operators are independent contractors "under federal motor carrier law or 

common law. Instead, the question is whether [they] meet all [of the] 

prongs of the exemption test contained in the act, regardless of common 

law definitions." W. Ports, 110 Wn. App. at 459. This is because RCW 

50.04.100 explicitly provides coverage for services performed by persons 

who, under other laws, may be treated as independent contractors 

("Employment" is "unlimited by the relationship of master and servant as 

known to the common law or any other legal relationship." RCW 

50.04.100. 

There are two methods to establish an independent contractor 

exception under RCW 50.04.140. Swanson only sought to establish the 

elements of subsection (1). Br. Appellant 11-13. Under subsection (1), 

services performed by an individual for remuneration shall be employment 
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"unless and until it is shown to the satisfaction of the commissioner" all of 

the following three elements: 

(a) Such individual has been and will continue to be 
free from control or direction over the performance 
of such service, both under his or her contract of 
service and in fact; and 

(b) Such service is either outside the usual course of 
business for which such service is performed, or 
that such service is performed outside of all the 
places of business of the enterprises for which such 
service is performed; and 

(c) Such individual is customarily engaged in an 
independently established trade, occupation, 
profession, or business, of the same nature as that 
involved in the contract of service. 

RCW 50.04.140(1) (emphasis added); Affordable Cabs, Inc. v. Emp't Sec. 

Dep't, 124 Wn. App. 361, 369, 101 P.3d 440 (2004) (employer must prove 

all three parts in order for its workers to be exempt). 

The Commissioner properly concluded that Swanson failed to 

prove exception under 50.04.140(1)(a) and (1)(c). ARSH2 271-79. 

1. Swanson failed to prove its owner-operators were free 
from Swanson's control or direction over their 
performance of services under RCW 50.04.140(1)(a) 

To satisfy the first element of the exception test, Swanson needed 

to prove its drivers are free from control or direction during the 

performance of services, "both under the contract of service and in fact." 

RCW 50.04.140(1)(a). "The crucial issue is not whether the employing 
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unit actually controls, but whether it has the right to control the methods 

and details of the worker's performance." W. Ports, 110 Wn. App. at 452 

(emphasis added). Swanson failed to prove such freedom. 

a. Washington employment security cases set forth 
the relevant test for control or direction and hold 
that federal regulations may be considered 

Within the trucking business, the employing unit's control over 

work assignments is evidence of control or direction. Penick, 82 Wn. App. 

at 43. Further, the right to terminate a worker for substandard work is 

"incompatible with freedom from control over the performance of 

services." Id. (citing Schuffenhauer v. Emp't Sec. Dep't, 86 Wn.2d 233, 

237, 543 P.2d 343 (1975)). The courts have found that even truck drivers 

who choose their own routes and work hours are not free from control if 

the company has the right to terminate them for unsatisfactory 

performance, determines job assignments, and requires drivers to check in 

daily and clean their trucks. Penick, 82 Wn. App at 43. Similarly, a truck 

driver who worked under an "independent contractor agreement" and 

owned his own trucks was not free from control or direction where the 

trucking firm required the driver to submit monthly vehicle reports, 

participate in the company drug testing program, purchase insurance 

through the trucking company, and seek approval prior to carrying 

passengers. W Ports, 110 Wn. App. at 455. 
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While Swanson acknowledges that the court's holding in Penick v. 

Employment Security Department was about company drivers, not owner-

operators, it suggests the Court can consider the Commissioner's 

administrative decision regarding owner-operators in that case. See 

Penick, 82 Wn. App. at 41-44; Br. Appellant 14-15. It is wrong. Under 

RCW 50.32.095, the Commissioner may designate certain 

Commissioners' decisions as precedent, which serve as persuasive 

authority for this Court. Martini v. Emp't Sec. Dep't, 98 Wn. App. 791, 

795, 990 P.2d 981 (2000). A decision that is not designated as precedential 

by the Commissioner is of no value. W Ports, 110 Wn. App. at 459. The 

Commissioner's decision in Penick was not precedential and is thus of no 

value to the Court. More importantly, Western Ports later definitively held 

owner-operators are in covered employment under the Act. This is the 

controlling precedent.6  

Swanson argues that in evaluating the extent of its control or 

direction over owner-operators, the Department may not consider the 

controls that are required by federal regulations that govern the use of 

leased trucks in interstate commerce. Br. Appellant 16-20; See, e.g., 49 

C.F.R. § 376.12. But the Court of Appeals has held that the trier of fact 

6  Similarly, what an ALJ held in a different case in 2013 is of no consequence. 
See Br. Appellant 21 (referencing the Fastway Transport decision by "Judge Courtney E. 
Beebe in Eastern Washington"). 
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can properly consider such federally mandated controls in applying the 

statutory exception test. W. Ports, 110 Wn. App. at 453-54 (evaluating 

"controls over the leased trucks-with-drivers" in addition to those controls 

exerted by the carrier itself over the owner-operators' truck-driving and 

freight-hauling services). As the Western Ports court noted, the same 

degree of control is required regardless of whether the employer 

designates its drivers as employees or independent contractors. Id. at 454. 

The court thoughtfully explained: 

It would make little sense for the Legislature to have 
specifically included service in interstate commerce as 
"employment" only to automatically exempt such service 
under RCW 50.04.140 based on federal regulations that 
require a high degree of control over commercial drivers 
operating motor vehicles in interstate commerce—and, as 
discussed below, that same degree of control is required 
regardless of whether such drivers are designated as 
employees or independent contractors. 

Id. at 454. Swanson's argument contradicts the opinion. 

Indeed, the more highly regulated an industry is, the less likely 

workers performing personal services for a putative employer in that 

industry will be free from that employer's control or direction, and thus 

the more likely they are to be employees. Swanson essentially argues for 

the opposite interpretation: any time there are many requirements by a 

third party, like the government---or by logical extension, a customer or 

insurer the less likely the worker is to be an employee because those 
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controls cannot be considered. This makes little sense and would defeat 

the purposes of the Act by creating the potential to carve out workers in 

many industries from unemployment insurance coverage, at least as to this 

element of the independent contractor statute. 

b. The Commissioner properly applied the law 
concerning freedom from control or direction to 
the facts of this case 

Here, as the Commissioner found, "Swanson Hay exerted 

extensive controls over the methods and details of how the driving 

services were to be performed by the owner-operators." ARSH2 272. The 

Commissioner incorporated rulings by the ALJ, including that: 

Swanson Hay had exclusive possession, use, and control 
over the leased equipment. Swanson Hay required the 
owner-operators to mark their equipment with Swanson 
Hay's name, address, and operating authority identification 
number. Swanson Hay required the owner-operators to 
provide photos of the freight they hauled if Swanson Hay 
requested them to do so. The owner-operators were 
responsible for any damage to the freight they hauled. 
Swanson Hay required the owner-operators to file a variety 
of reports, including hours of service reports, physical 
examination certificates, accident reports, daily logs, daily 
vehicle condition reports, scale tickets, toll receipts, 
delivery receipts, maintenance reports and records, and 
other documents and data required by regulations. Swanson 
Hay established and collected all fees for freight hauled and 
paid the owner-operators from those proceeds. The owner-
operators were required to operate strictly under Swanson 
Hay's operating authority.... Here, Swanson Hay had the 
right to exercise direction and control over the owner-
operators as to methods and details of providing driving 
services to a substantial and significant degree. 
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ARSH2 241 ¶ 5.11; ARSH2 272 (Commissioner's order, incorporating 

initial order). Each of these indicia of control can be considered under 

Western Ports. Substantial evidence supports the determination, as the 

ruling is based on the contract of service. ARSH6 Ex. P, pp. 1-7. 

Some, but not all, of the contract provisions are federal 

requirements. But Western Ports permits consideration of federally 

required factors. 110 Wn. App. at 453-54. Even if the federal lease 

requirements could not be considered, the Commissioner relied on 

multiple controls exerted by Swanson beyond those required by federal 

law. The Commissioner "still [found] that the owner-operators here have 

failed the first criterion under RCW 50.04.140(1) and (2) based on other 

non federally mandated directions and controls exerted by Swanson Hay 

over the owner-operators' services," ARSH2 273-74, such as: 

Swanson Hay required the owner-operators to supply 
auxiliary equipment including chains, tarps, tie-downs at 
their own expense in order to handle the cargo transported 
and achieve delivery of the commodities. See [ARSH6 Ex. 
P], p. 3, ¶ 1D. Additionally, Swanson Hay required the 
owner-operators to provide photographs of any load 
deemed to be a risk for cargo claims or any cargo damaged 
in transit. See [ARSH6 Ex. P], p. 3, ¶ 1F. Finally, if an 
owner-operator's equipment was not in good operating 
condition, Swanson Hay retained the right to transfer the 
shipment from such equipment and accomplish the 
transportation of the shipment according to its best 
judgment. See [ARSH6 Ex. P], p. 3, ¶ 1C. 
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ARSH2 272. 

The Commissioner properly ruled that these elements show 

Swanson was interested not only in the end result of transporting freight to 

the destination, but also in how the owner-operators performed the 

transportation services. Id. (citing Jerome v. Emp't Sec. Dep't, 69 Wn. 

App. 810, 817, 850 P.2d 1345 (1993)). For example, requiring the 

auxiliary equipment evidences control because owner-operators were told 

which equipment to provide. And concerning photographs of loads, while 

federal regulations may require carriers to maintain insurance protection, 

there is no requirement in those regulations for drivers to "provide [their] 

own photographic equipment" or photograph loads for insurance purposes. 

This is a control imposed by Swanson upon the owner-operators for 

Swanson's purposes. Thus, while Swanson's argument that the Court 

should not consider federally mandated controls is incorrect under 

Washington case law, it is also immaterial in this case because of these 

additional controls. 

Swanson also argues that Western Ports does not require controls 

in federal regulations to be considered but merely says they could be 

considered. Br. Appellant 15 n.3. This effectively admits that the 

Commissioner did not err in considering federally mandated controls, 

because Western Ports permits it. Hence, in assessing whether Swanson 
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had the right to control the owner-operators, the Commissioner properly 

considered, among other factors, that "[u]nder the terms of the contracts, 

Swanson Hay had `exclusive possession, use and control of the 

equipment' and was responsible for its operation." ARSH2 236 

(incorporated initial order, ¶ 4.13); ARSH6 Ex. P, p. 2 ¶ 2(A). 

To be sure, some provisions of Swanson's contract signal some 

measure of owner-operators' freedom. See, e.g., Br. Appellant 23-24. For 

example, Swanson points out that owner-operators are free to "control the 

methods and means of loads and routes," to "turn down loads," and to 

"locate their own loads." Br. Appellant 23 (citing to the entire contract for 

each without pointing to specific contract provisions). But there is no 

support in the record for its claim that the owner-operators in fact 

"regularly find their own loads / freight by using Internet Truck Stop 

`www.truckstop.com'." Br. Appellant 23. Even if there were, Swanson's 

focus on these factors asks the Court to reweigh the evidence and come to 

a different conclusion than that found by the Commissioner, which is not 

this Court's role. 

The Commissioner did just as Swanson urged and considered "all 

facts related to the work situation ... when determining" whether the 

owner operators were independent contractors under the Act. Br. 
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Appellant 15. And when doing so, the Commissioner properly found the 

owner-operators to be covered workers. ARSH2 273-74. 

C. Western Ports is good law and should be applied, 
not overruled 

Swanson asserts various reasons why this Court should depart 

from Western Ports, but none of the arguments has merit. 

Swanson's argument that Western Ports is inconsistent with other 

jurisdictions' decisions is unavailing for two reasons. See Br. Appellant 

19-21. First, the very old decisions it cites involved either common law 

definitions of "employment" and "independent contractor" or different 

statutory definitions altogether. Nat'l Trailer Convoy, Inc. v. Emp't Sec. 

Agency of Idaho, 360 P.2d 994, 997 (Idaho 1961) ("For purposes of the 

Employment Security Law, Idaho applies the common law test."); 

Meredith Publ'g Co. v. Iowa Emp't Sec. Comm'n, 6 N.W.2d 6, 13 (Iowa 

1942) ("It is true, that most states . . . have made [unemployment 

compensation] coverage ... broader in this respect than the federal law. 

But Iowa has not seen fit to do so. It has so worded this particular section 

of the statute to conform ... to the common law conception of employer-

employee-independent contractor relationship."); Hassebroch v. Weaver 

Const. Co., 67 N.W.2d 549, 553 (Iowa 1954) (worker's compensation 

case; Act did not define "independent contractor;" and court thus applied 
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definitions from RESTATEMENT OF AGENCY); Hilldrup Transfer & Storage 

of New Smyrna Beach, Inc. v. Dep't of Labor and Emp't Sec., 447 So. 2d 

414, 416-17 (Fla. Dist. Ct. App. 1984) (relying on RESTATEMENT 

(SECOND) OF AGENCY (1958)). Accordingly, the Commissioner properly 

found these rulings unpersuasive. ARSH2 274. 

Second, Western Ports has been controlling precedent for over 14 

years. Stare decisis compels respect for and adherence to this prior 

decision; it should be reversed only if it is shown to be incorrect and 

harmful. State v. Ray, 130 Wn.2d 673, 677-78, 926 P.2d 904 (1996). Stare 

decisis fosters parties' reliance on judicial decisions, id., and "assures that 

the same rules will apply to each citizen's case and that those rules may be 

known and relied upon." Davis v. Baugh Indus. Contractors, Inc., 159 

Wn.2d 413, 423, 150 P.3d 545 (2007). "[W]ithout the stabilizing effect of 

stare decisis, `law could become subject to . .. the whims of current 

holders of judicial office. "' Id. (quoting In re Rights to Waters of Stranger 

Creek, 77 Wn.2d 649, 653, 466 P.2d 508 (1970)). Here, Swanson 

disagrees with the law, but it has not shown that the law is wrong or 

harmful. On the other hand, overruling Western Ports would harm other 

carriers and drivers who have relied on and complied with Western Ports's 

holding and paid their fair share of taxes, instead rewarding carriers who 

failed to follow this precedent with an unfair competitive advantage. 
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Importantly, the Legislature has declined to modify the 

employment coverage provisions of the Act since the Western Ports 

decision in 2002, which indicates legislative acquiescence in that decision. 

City of Federal Way v. Koenig, 167 Wn.2d 341; 346-47, 217 P.3d 1172 

(2009). In fact, the Legislature has specifically exempted owner-operators 

from coverage under the Industrial Insurance Act since 1982. RCW 

51.08.180; Laws of 1982, ch. 80, § 1. It has never provided for such an 

exemption under the Employment Security Act. 

Moreover, the Western Ports decision is not an outlier. See, e.g., 

Claim of Short, 649 N.Y.S.2d 955 (N.Y. App. Div. 1996); C.R. England, 

Inc. v. Dep't of Emp't Sec., 7 N.E. 3d 864, 876-77 (Ill. App. Ct. 2014); 

SZL, Inc. v. Indus. Claim Appeals Office, 254 P.3d 1180, 1183-84 (Colo. 

Ct. App. 2011). The Western Ports court acknowledged that courts "in 

various states having unemployment statutes similar to Washington's have 

found owner/drivers to be covered employees for purposes of 

unemployment compensation" under similar facts. Id. at 460-61. At most, 

Swanson shows that different states have applied their own laws 

differently, not that Western Ports is incorrect. 

Swanson also incorrectly argues that Western Ports's holding that 

federally-mandated controls may be considered under our state 

unemployment law conflicts with federal legislative intent. See Br. 
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Appellant 16-18. It notes that federal regulations require carriers to 

"assume complete responsibility for the operation of the equipment," and 

that they shall have exclusive possession, control, and use of the 

equipment." Br. Appellant 17 (quoting 49 C.F.R. § 376.12(c)(1)). The 

regulation further provides: 

Nothing in the provision required by paragraph (1)(c) of 
this section is intended to affect whether the lessor ... is an 
independent contractor or an employee of the authorized 
carrier lessee. An independent contractor relationship may 
exist when a carrier lessee complies with 49 U.S.C. 14102 
and attendant administrative requirements. 

49 C.F.R. § 376.12(c)(4) (emphasis added). As the Commissioner properly 

noted, the scope of this qualifying provision "only reaches to 49 U.S.C. § 

14102 and 49 C.F.R. Part 376 in general, and 49 C.F.R. § 376.12(c)(1) in 

particular; and it does not extend to include other federal safety 

regulations, such as those contained in 49 C.F.R. Part 395 or Part 396." 

ARSH2 273. It says nothing about the numerous other federal lease 

requirements and safety regulations governing the relationship between 

motor carriers and owner-operators, which are included in Swanson's 

contract. Swanson points to no other "legislative intent" with which the 

Western Ports decision supposedly conflicts. 

Moreover, the Interstate Commerce Commission has stated that it 

"take[s] no position on the issue of independence of lessors." 8 I.C.C.2d 
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669, 671 (1992). Indeed, 49 C.F.R. § 376.12(c)(4) was added upon a 

request from the Interstate Truckload Carriers Conference "to give notice 

to the courts and worker's compensation or other administrative tribunals 

that [the] `control regulation' ... should not be a factor in determining 

whether a lessor is an independent contractor or an employee and .. . 

should be given no weight in any agency relationship determination." 8 

I.C.C.2d at 670. In response, the ICC adopted 49 C.F.R. § 376.12(c)(4), 

making clear that the control regulation, 49 C.F.R. § 376.12(c)(1), should 

not be deemed "prima facie evidence of an employer-employee 

relationship," and seeking to "reinforce [its] view of the neutral effect of 

the control regulation." Id. 

If the ICC intended to preclude consideration of federal lease 

requirements when making employment determinations under state law, 

then it would have said so in response to the Interstate Truckload Carriers 

Conference explicit request to do so. But neither the regulation nor the 

ICC's related guidance say anything about barring consideration of the 

control regulation, let alone the numerous other federal leasing 

requirements, under the state law inquiry. Rather, the ICC is "explicitly 

agnostic on the issue of the carrier-driver relationship." Remington v. J.B. 

Hunt Transport, Inc., 2016 WL 4975194 at *5 (D. Mass 2016). Western 
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Ports does not conflict with 49 C.F.R. § 376.12(c)(4) or federal legislative 

intent. 

d. Swanson's policy arguments are misplaced 
because control or direction under the Act does 
not preclude independence under other laws 

Swanson's policy arguments against applying the unemployment 

tax to wages paid to owner-operators rest on the false assumption that this 

will "effectively eliminate[] the use of independent contractors" because it 

will "force carriers to provide trucking services only though employees, 

which would limit companies' operational flexibility." Br. Appellant 18-

19. But the Department seeks to enforce the Employment Security Act 

only, whose definition of covered employment includes persons who, 

under other laws, are independent contractors. W. Ports, 110 Wn. App. at 

458. The type of "employment" covered by the Act is explicitly broader 

than the common law relationship "or any other legal relationship." RCW 

50.04.100. As Western Ports explained: 

An individual may be both an independent contractor for 
some purposes, and engaged in `employment' [under the 
Act].... In fact, although courts use the term independent 
contractor in unemployment law, as if one is either an 
employee and, therefore, entitled to benefits or an 
independent contractor and, therefore, not entitled to 
benefits, these terms should not be confused with the 
common law definitions of master and servant or 
independent contractor. . . . Thus, the question is not 
whether [an owner-operator] may be an independent 
contractor under federal motor carrier law or under 
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common law. Instead, the question is whether he meets all 
three prongs of the exemption test contained in the act, 
regardless of common law definitions. 

W. Ports, 110 Wn. App. at 458-59. The tax assessment does not ban 

carriers' use of owner-operators. Swanson can treat owner-operators as 

independent contractors for other legal purposes. The only relationship the 

Department purports to define is "`the employment intended to be covered 

by the act for the purpose of the act and none other."' Id. at 458 (quoting 

Compensation & Placement v. Hunt, 22 Wn.2d 897, 899, 158 P.2d 98 

(1945)). 

Other courts have rejected motor carriers' claims that similar laws 

would require them to change their business models and reclassify their 

drivers for other purposes. The Seventh Circuit rejected a carrier's "bare 

assertion" that complying with the Illinois Wage Payment and Collection 

Act would require it to classify its drivers as employees for all purposes. 

Costello v. BeavEx, Inc., 810 F.3d 1045, 1056 (7th Cir. 2016). The 

Colorado Court of Appeals concluded that "it is legally permissible for an 

individual to be an employee for unemployment tax liability purposes at 

the same time the individual is considered to be an independent contractor 

for other purposes under other laws." SZL, Inc., 254 P.3d at 1186. And the 

Illinois Appellate Court disagreed that applying Illinois' Unemployment 

Insurance Act to, an interstate carrier would "prohibit motor carriers and 
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drivers from establishing independent contractor relationships outside the 

context of the Act." C.R. England, Inc., 7 N.E.3d at 880. 

Like the laws at issue in those cases, the Employment Security Act 

does not require Swanson to choose one business model over another. 

"Conspicuously absent from [Swanson's] parade of horrors is any citation 

of authority showing that it would be required to comply" with other laws 

or reclassify its drivers for other purposes. Costello, 810 F.3d at 1056; Br. 

Appellant 18-19. The Court should reject Swanson's bare assertion to the 

contrary. 

e. The common law test for control does not apply 

This is a statutory case. Therefore, Swanson's suggestion that 

Western Ports' test for control conflicts with that of Kamla v. Space 

Needle Corporation, 147 Wn.2d 114, 52 P.3d 472 (2002), is off-base. Br. 

Appellant 14 n.2. Kamla addressed whether an employer retained the right 

to direct a contractor's work so as to bring the employer within the 

"retained control" exception to the general rule of non-liability for injuries 

of a contractor. Id. at 119. It is not an unemployment case and did not 

discuss Title 50 RCW. Unlike under common law, the exceptions to 

coverage under the Employment Security Act must be narrowly construed. 

Penick, 82 Wn. App. at 36; W. Ports, 110 Wn. App. at 451. 
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Even if the Kamla test applied here, Swanson exerted more control 

than just general contractual rights. As the Commissioner found, Swanson 

had exclusive possession, use, and control over the trucks; required owner-

operators to mark their equipment with Swanson's identifiers; to 

photograph loads; to file numerous and frequent reports, "including hours 

of service reports, physical examination certificates, accident reports, daily 

logs, daily vehicle condition reports, scale tickets, toll receipts, delivery 

receipts, maintenance reports and records, and other documents and data 

required by regulations;" and more. ARSH2 272 (Commissioner's 

Decision, incorporating initial order's conclusion ¶ 5.11, ARSH2 241). 

Further, Swanson required owner-operators to comply with all applicable 

motor carrier safety regulations and state laws relating to operation of the 

equipment. ARSH6 Ex. P, p. 3 ¶ 2(E). And, the contract provides: 

"CONTRACTOR agrees to deliver the load safely, carefully and on time, 

and to comply with all specifications or requirements which are set forth 

in any agreement, contract, bill of lading or other document relating to 

such transportation as may be executed by CARRIER and CARRIER's 

customer." ARSH6 Ex. P, p. 3 ¶ 2(D). These provisions gave Swanson 

the right to control the methods and details of performance. 

The Court should affirm the ruling that Swanson failed to prove 

freedom from control or direction under RCW 50.04.140(1)(a). 
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2. Swanson failed to prove that the owner-operators were 
engaged in independently established businesses under 
RCW 50.04.140(1)(c) 

The Commissioner properly ruled that Swanson failed to prove its 

owner-operators were "customarily engaged in an independently 

established trade, occupation, profession, or business, of the same nature 

as that involved in the contract of service." RCW 50.04.140(1)(c); ARSH2 

277-79. This element requires evidence of "an enterprise created and 

existing separate and apart from the relationship with the particular 

employer, an enterprise that will survive the termination of that 

relationship." Jerome v. Emp't Sec. Dept, 69 Wn. App. 810, 815, 850 

P.2d 1345 (1993). As another court explained, "[t]he purpose of this 

requirement is to assure that workers whose income is almost wholly 

dependent upon continued employment by a single employer are protected 

from the vagaries of involuntary unemployment, regardless of their status 

as employees or independent contractors under the common law." SZL, 

Inc., 254 P.3d at 1183 (interpreting nearly identical language in 

Colorado's employment security act, favorably citing Western Ports). 

a. Without their own motor carrier authority, the 
owner-operators could not continue in business 
if their relationship with Swanson ended 

Courts have described several factors that may indicate whether an 

independent business exists. Penick, 82 Wn. App. at 44. The factors 
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include whether the worker: (1) has a separate office or place of business 

outside of the home; (2) has investment in the business; (3) provides 

equipment and supplies needed for the job; (4) whether the alleged 

employer fails to provide protection from risk of injury or nonpayment; 

(5) whether the worker works for others and has individual business cards; 

(6) is registered as an independent business with the State; and, (7) is able 

to continue in business even if the relationship with the alleged employer 

is terminated. Id. (citing Jerome, 69 Wn. App. at 815). This last factor—

the ability to continue in business even if the relationship with the carrier 

ends—is the most important factor under longstanding law. See All-State 

Constr. Co. v. Gordon, 70 Wn.2d 657, 666, 425 P.2d 16 (1967) ("Most 

important for unemployment compensation are those factors—investment, 

good will, an independent clientele, and the like—which enable the 

worker to continue in business if he loses a particular customer, and which 

thus prevent that loss from rendering hum unemployed.") (quoting 

Willcox, The Coverage of Unemployment Compensation Laws, 8 Vand. L. 

Rev. 245, 265 (1955)). 

Truck ownership alone is not enough to demonstrate the existence 

of an independent business that will survive termination of the contractual 

relationship. If the owners do not have separate motor carrier authority 

from the Federal Motor Carrier Safety Administration, and if they "were 
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terminated by [the carrier], in all likelihood they would be out of work 

until they could make similar arrangements with another carrier." Stafford 

Trucking, Inc. v. Dept of Indus., Labor & Human Rel., 306 N.W.2d 79, 

84 (Wis. Ct. App. 1981) (fmding owner-operators to be in non-exempt 

employment of the carrier for purposes of state unemployment law). 

Having one's own motor carrier authority is not a mere paperwork 

formality. It is essential to the viability of an independent business in the 

trucking industry and the ability to continue in the business of hauling 

freight, and the Commissioner need not be blind to this. If the contractual 

relationship ends with Swanson, the owner-operators will lose the ability 

to haul freight, which would render them unemployed. See All-State 

Constr. Co., 70 Wn.2d at 666. Although the owner-operators can then go 

work for another carrier under that carrier's authority, Br. Appellant 33, 

this is no different than any at-will employee's ability to find a new job. 

During the period while they are unemployed and searching for a new 

carrier to lease with, the owner-operators should be covered by 

unemployment benefits as other workers would be, thereby minimizing 

the suffering and economic hardship of involuntary unemployment. See 

RCW 50.01.010. 

None of Swanson's owner-operators had independent motor carrier 

authority during the audit period. ARSH2 236 (incorporated initial order, ¶ 
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4.12); ARSH4 6/9/14 Wiley test. 66. The Department, ALJ, and 

Commissioner acknowledged that an owner-operator could be 

independent by having his or her own motor carrier authority. ARSH4 

6/9/14 Wiley test. 66. The Department even agreed to remove from the 

assessment one driver who had motor carrier authority and brokered 

loads with Swanson. ARSH2 278 (Commissioner's order, removing 

Trenor Elwell dba Triple J Trucking); see ARSH2 238 (incorporated 

initial order, ¶ 4.27, noting Swanson's broker arrangements were different 

than those with the other owner-operators, and thus did not include the 

same control or direction as in the contracts). It is thus not the case that the 

Department's interpretation will always result in owner-operators failing 

the statutory independent contractor exception test, as Swanson seems to 

claim. See Br. Appellant 18. 

And, far from working for Swanson and multiple other companies, 

as one would expect of an independent contractor in business for him or 

herself, see Jerome, 69 Wn. App. at 815-16, the owner-operators "drove 

exclusively for Swanson Hay." ARSH2 237 (incorporated initial order, ¶ 

4.22). One owner-operator testified, "Swanson is the only one I've ever 

been contracted to, and I'm now retired." ARSH4 6/9/14 Earl test. 157. 

And another testified, "I have worked for Swanson Hay in one form or 

another since 1979, the biggest year of the time. I've leased to them, I 
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think, three different times. This last time was pretty close to 20 years." 

ARSH4 6/9/14 McGlothern test. 161. An owner-operator can hardly be 

said to carry on an independent business if he or she was wholly 

dependent on Swanson for income for 20 years or for an entire career. 

Swanson argues that Penick and Western Ports did not consider 

motor carrier authority in analyzing whether the owner-operator was an 

independent contractor, and this somehow demonstrates that considering 

this factor is improper. Br. Appellant 36-37. As noted above, the Penick 

decision only addressed company drivers, not owner-operators. Penick, 82 

Wn. App. at 41-44. Thus the court would have had no reason to consider 

operating authority. And in Western Ports, the court did not analyze the 

third element of RCW 50.04.140(1). Having found control or direction 

under RCW 50.04.140(1)(a), the court did not address the other elements. 

W. Ports, 110 Wn. App. at 459. 

b. The Commissioner also properly determined 
that Swanson did not show other indicia of the 
owner-operators' independence 

In any event, Swanson failed to show the owner-operators were 

independent even under what it calls the "traditional" factors applicable to 

RCW 50.04.140(1)(c), including: (1) whether the supposed independent 

contractors worked for others while working for the putative employer; (2) 

whether they were subject to risks of loss from customer nonpayment; and 
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(3) whether they were registered as an independent business with the 

State. Penick, 82 Wn. App. at 44. 

First, Swanson did not offer any evidence showing that its owner-

operators worked for other carriers while working for Swanson. ARSH2 

279. To the extent Swanson may argue it, independence is not shown by 

the owner-operators' ability to find additional loads on return trips. This is 

because they needed Swanson's permission to accept the loads, as they 

would be hauled under Swanson's authority, and Swanson had exclusive 

possession, use, and control of the equipment. ARSH2 238 (incorporated 

initial order, T 4.26 ("If an owner-operator hauled a load without Swanson 

Hay's permission, Swanson Hay would likely consider that conduct to be 

a breach of contract.")); ARSH2 236 (incorporated initial order, ¶ 4.13). 

Second, as the Commissioner found, Swanson protected the 

owner-operators from risk of customer nonpayment: "If a customer failed 

to pay, Swanson Hay would still pay the owner-.operators unless the 

failure to pay was caused by the conduct of the owner-operator." ARST2 

238 (incorporated initial order, ¶ 4.24); ARST2 279. Swanson argues this 

was a mere courtesy and not a contractual obligation, but it fails to explain 

why that matters. Br. Appellant 35. Even if it did matter, the contract 

states: "CONTRACTOR shall invoice CARRIER and CARRIER shall 

compensate CONTRACTOR for the transportation of commodities as 
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provided in Schedule A, attached hereto." ARSH6 Ex. P, p. 3 ¶ 4. And, 

"Payment to the CONTRACTOR shall be made within fifteen days after 

submission of the necessary delivery documents and other paperwork, 

hereinafter referred to as `Required Documents' concerning a trip in the 

service of the CARRIER." ARSH6 Ex. P, p. 4 ¶ 5. Provided that an 

owner-operator has transported the commodities and submitted the 

required documents, nothing in the contract relieves Swanson of its 

obligation to pay within 15 days. See id. Further, Steven Swanson himself 

testified concerning whether he pays owner-operators if a customer has 

not yet paid: "[T]hey get paid for it.... Whether we get paid for it or not. . 

.. That's in our contract, yes, or our agreement." ARSH4 6/9/14, Swanson 

test. 132 (emphasis added). Substantial evidence supports the 

Commissioner's finding that Swanson protects owner-operators from the 

risk of nonpayment. 

Third, only five of the seven owner-operators had registered 

businesses in Washington during the audit period. ARSH2 277; ARSH6-7, 

Exs. BB, DD, EE, FF, GG, II. And for those five, Swanson contracted 

with the individual drivers and not their business entities. ARSH2 277; 

ARSH6-7, Exs. BB, DD, EE, FF, GG, II. As the Commissioner found, this 

shows that Swanson "was interested in the services performed by the 

owner-operators personally, not the services that could have been 
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performed by other drivers working for the owner-operators' businesses." 

ARSH2 277. 

Other factors in case law further support the Commissioner's 

conclusion that the owner-operators were not in independently established 

businesses. For example, independence can potentially be shown if 

workers solicited, advertised, or otherwise held themselves out as a 

separate business to the public. Penick, 82 Wn. App. at 44. Swanson 

presented no such evidence that owner-operators did this. Nor did 

Swanson present testimony or evidence that the owner-operators had their 

own books, records, customer lists, or other indicia of independent 

businesses. See id. 

Substantial evidence supports the Commissioner's determination 

that Swanson did not prove that the owner-operators were engaged in 

independent businesses, and this determination is free of legal error. RCW 

50.04.140(1)(c); ARSH2 279. By focusing on certain indicia of 

independence, Br. Appellant 32-38, Swanson invites this Court to reweigh 

the evidence, which it may not do on appeal. The. Court should affirm. 

C. The Tax Assessment is Not Preempted 

Like System-TWT and Hatfield, Swanson appears to suggest that 

the Federal Aviation Administration Authorization Act (FAAAA) 

preempts application of the Employment Security Act's insurance 
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provisions to the trucking industry. Br. Appellant 16-17. But 

Washington's governing precedent has already rejected that argument. W. 

Ports, 110 Wn. App. at 450-58 (federal transportation law, including the 

FAAAA, does not preempt the Employment Security Act). 

The FAAAA's preemption provision provides that a "State .. . 

may not enact or enforce a law, regulation, or other provision having the 

force and effect of law related to a price, route, or service of any motor 

carrier ... with respect to the transportation of property." 49 U.S.C. § 

14501(c) (emphasis added). A party who asserts a state law is preempted 

by the FAAAA must establish that the state law in question has a 

significant relationship to the prices, routes, or services of the trucking 

industry, Rowe v. New Hampshire Motor Transp. Assn, 552. U.S. 364, 

371, 128 S. Ct. 989, 169 L. Ed. 2d 933 (2008), and that the law concerns a 

carrier's "transportation of property." Dan's City Used Cars, Inc., v. 

Pelkey, _ U.S. 133 S. Ct. 1769, 1778-79, 185 L. Ed. 2d 909 (2013). 

Swanson failed to make the needed showing for preemption. 

Indeed, other than its bare assertion that having to pay unemployment 

insurance premiums for its owner-operators will "eliminate[]" the use of 

owner-operators in the trucking industry, Swanson has made no argument 

that the Employment Security Act will significantly affect the prices, 
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routes, or services it offers its customers, or that the Act concerns the 

"transportation of property." See Br. Appellant 16-19. 

These principles are addressed in greater length in Section V.0 of 

the Department's brief in System TWT Transport, which is consolidated 

with this case. The Court should reject the appellants' arguments that the 

Employment Security Act is preempted by the FAAAA. 

VI. CONCLUSION 

Swanson failed to prove that its owner-operators are excepted from 

coverage under the Employment Security Act. In keeping with the Act's 

mandate that employers contribute to a fund to compensate individuals 

who are in their "employment" but become unemployed through no fault 

of their own, Swanson is liable for unpaid contributions, penalties, and 

interest as ordered by the Commissioner. This Court should affirm the 

Commissioner's decision. 

RESPECTFULLY SUBMITTED this Fl~ day of February, 

2017. 

ROBERT W. FERGUSON 
Attorney Gener 

ERIC D. PETERSON, WSBA # 35555 
Senior Assistant Attorney General 
LEAH HARRIS, WSBA # 40815 
Assistant Attorney General 

41 



Attorneys for Employment Security 
Department 
OID #91020 
800 Fifth Avenue, Suite 2000 
Seattle, WA 98104 
Phone: (206) 464-7676 
Fax: (206) 389-2800 
E-mail: ericpl@atg.wa.gov  

leahhl@atg.wa.gov  
lalseaef@atg.wa.gov  
lalolyee_f(aatg.wa. gov  

42 



PROOF OF SERVICE 

I, Dianne S. Erwin, declare that I sent a copy of this document, 

Brief of Respondent RE: Swanson Hay Company for service on all 

parties or their counsel of record via US Mail Postage Prepaid, and by 

electronic mail per electronic service agreement on the date below as 

follows: 

Phil Talmadge Aaron Riensche 
Thomas Fitzpatrick Ogden Murphy Wallace, PLLC 
Talmadge/Fitzpatrick/Tribe 901 Fifth Ave Ste 3500 
2775 Harbor Ave SW, 3rd Fl. Ste C Seattle, WA 981641-2008 
Seattle, WA 98126-2138 

Email: Phil@tal-fitzlaw.com 
Email: aiensche@omwlaw.com  

tom@tal--fitzlaw.com  

Ryan R. McNeice 
Becki Wheeler 
McNeice Wheeler PLLC 
P.O. Box 14758 
11404 E Sprague Ave 
Spokane Valley, WA 99214-0758 

Email: ryan@mcneicelaw.com  
becki@mcneicelaw.com  

I declare under penalty of perjury under the laws of the state of 

Washington that the foregoing is true and correct. 

DATED this day of February 2017 at Olympia, 

Washington. 
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comply with the rules and regulations as sex forth by such agencies and furnish 
CARRI R with the follomang documents and information-. 

1. an a dailyy basis, the original of the daily log of each driver whom the. 
CONTRACTOR lmp7oys in the performance of this agreement. 

2. on a daily basis, the original of the driver's daily vehicle condition report 
for vehicles used in theperformance of this agreement. 

S. The original or true copies of all scale tickets, roll receipts, delivery 
receipts for each load transported. 

4. such other documents or data which Must be maintained by CARRIER or filed by 
cxRRiP.R pursuant to complying with the regulations of such agencies. 

S. on a current basis, all maintenance reppoort and records as required by 
regulation. Failure to comply with the provisions of this paragraph will result in a 
special handling charge not to exceed SzLOO in each specific case. 

1Z. WVMNZN6 PROVISIONS 

A. This; agreement constitutes the entire agreement and understanding between the 
a;rties and shall not be modified, altered, changed or amended. in any respect unless 

ion writing, signed by both parties. 

B. This agreement has been executed in the state of Washington and shall be deemed 
to have been drawn an Accordance with the laws of the state of Washington. xn the 
event of any disa reement or liti ation arising under this agreement, such 
disagreement or lKigation. shall ge decided in accordance w th.the laws of the state 
of Was" ngton, 

c This agreement may not be transferred or assigned without express written 
permission Of CARRIER. 

D. AMY notice required to be given to either party under this agreement may be 
accomplished by sending the same by certified mikil return receipt requested, to 
SWANSON Hay company.503A) N. Florida, spokane wA 99217`. 
to the case of the caNTRACrOR. such notice small be.deemed received at 12;01 a.m. on 
the fourth day after the date of mailing. 
11 

S. This agreement shalt become effective an the date. of its execution and shall, 
subject to ther prgvisions for renewal or termination elsewhere contained herein, 
remain in effect or a period of one year. 

F. If any action is brought hereunder or relatinghereto, rche prevailing party 
shall recover its actual and reasonable axtorney fes. 

G. Tf any rgvision of this agreement shall be declared invalid or inoperative by 
any competenpt Judicial or administrative body, such provision shall be suspended 
form operation during the period of invalidity or an attended provision will be 
substituted. The remaining Provisions 

 of 
thi9 aggreement, other than those which have 

been invalidated or are inoperative, shall not be affected thereby. 

EXECUTED IN TRIPLICATE at Spokane, WA this - day of ]anuary, 2022. 

fly-'r Oy.,  

TITLE TITLE: 
CARRIER CONTRACTOR 

6 
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SCHEDULE A 

E44mem that is f siahed by the CON'1 UCTOR bmunda 3s de#=Ibad an Mowx  

TRACTORS 

Unit # Make & Year Serial # No. axles 

TRAILERS 

Unit # make & Yew we] # No. axles 

Payment to be »fade hr vandear It 
96% of am smos roue of *0 lands Mated, thin payment eohedule 
To remaya in dgwt for a period ofoac year: 

Also. Swan= H'ay Co, to, and the cotiapa w pravicltn8 imumum, will not. 
Be held re"na4k►le, is any wary.. for aay pa"casm that the CONTRACTOR 
MAY wiabt to tra wart wi& hint. 

Wbm the Contractor, and all pattahs totmm+octad with the rotor, are using 
SUUM day Ca, Irtc, facillkles, dwy an dwm. at fir own risk, and will rant 
Hold Swaraaon Frey Co., IM, '1W Swaaeatt. or covWackpieviding 
Iaaumac e, wspvnaible_in any way, In an of iujw or V=Ident 

71 , 

CARMR, CONTRACTOR 

UAT'L. 
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RECEIVED x 

STATE OF WASHINGTON AUG 15 2014 

OFFICE OF ADMINISTRATIVE HEARINGS, i TAX & WAGE. 
FOR THE EMPLOYMENT SECURITY DEPARThtly f°►LAPPEALS UNIT 

In The Mather Of: 

SWANSON HAY COMPANY, 

Employer*Petitioner 

OAH Docket No. 01 2012-2170ST 
(082014-00680) 

TAX CASE: 

FINDINGS OF FACT, 
CONCLUSIONS OF LAW, 
AND 
INITIAL ORDER 

1. ISSUES PRESENTED 
%. 

1.4 Were the relevant individuals correctly characterized by the. Employment 
Security Department as employees.for the purposes of unemployment insurance 
taxation? 

1.2 If so, did the remuneration the Swanson Hay Company paid to those 
individuals constitute wages for the purposes of unemployment insurance 
taxation? 

1.3 If so, what is the correct computation of contributions, penalties; and 
interest, if any, owed by the Swanson Hay Company to the Employment Security 
Department? 

II. ORDER SUMMARY 

2.1 The following individuals were correctly characterized by the Employment 
Security Department as employees for the purposes of unemployment insurance 
taxation: Michael Earl, Michael McGlothem, Daryl Schemdzki, Derwood 
Burchett,. John Rohrenbach, Mark Evans, and Terry Pederson. 

22 The remuneration the Swanson Hay Company paid to the above-named 
individuals;, as well as to James Reinstra, Austin Clark. Danny Markley, and Eddy 
Wilcox, constituted wages for the purposes of unemployment insurance taxation: 

2.3 The correct computation of contributions, penalties, and Interest owed by 
the Swanson Hay  Company to the Employment Security Department is. 
$36,070,32, less any contributions, penalties, and interest attributed to the 
remuneration paid to Tmnor P. Elwell. ' 

OAH Do" No 01 2012 2fl85T 
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III. HEARING 

3.1 Hearing Date: June 9, 2014 

3.2 Administrative Law Judge. Terry A. Schuh 

3.3 Employer/Petitioner. Swanson Hay Company 

3.3.1 Representative: Ryan R. McNeice and Beckie Wheeler, McNeice 
Wheeler PLLC, Attorneys atLaw 

3.3.2 Witnesses: 

3.3.2.1 Steven Swanson, President, Swanson Hay Company 

3.3.2.2 Michael Earl, former owner-operator 

3.3.2.3 Michael McGlothem, owner-operator 

3.3.2.4 Darryl Schemfti, owner-operator 

3.4 Agency: Employment Security Department 

3.4.1 RepresentatIM Lionel Greaves, IV, Assistant Attorney General 

;3.4.2 Witness: Una Wiley, Deputy Director, Employment Security Dept. 

3.4.3 Observer. Christina Yoon, Rule 9 Inter 

3.5 Exhibits: Exhibits 1 through 4 (offered by the. Employment Security 
Department) and Exhibits A through li {offered by the Swanson Hay Company) 
were admitted Into the record. 

3.6 Stipulation: On June 9, 2012, the parties tiled a document entitled 
Stipulation which was discussed and clarified on the record at the evidentiary 
hearing and, 9 not formally incorporated into record at that time Is now 
incorporated into the record by this reference. I  Swanson . Hay Company 
stipulated that it does not dispute the taxes, penalties, and interest assessed by 
the Employment Security Department as to James Reinstra, Austin Claris, Danny 
Markley, and Eddy Wilcox for all periods under appeal. The Employment. 
Securely Department stipulated that it intends to remove Trenor P. Elwell from the 
assessment for all periods, under appeal. 

O/W Docket No 01.2012-217M 
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3.7 Court Reporter. Tia B. Reidt, I. C., from Naegeli Reporting, appeared 
as court reporter. The Office of Administrative Hearings did not order a 
transcript. 

IV. FINDINGS OF FACT 

I find the following facts by a preponderance of the evidence: 

Jurisdiction 

4.1 On November 8, 2011, the Employment Security Department ('"the 
Department) issued and served an Order and Notice of Assessment to Swanson 
Hay Co., Inc. ("Swanson Hay") assessing taxes, penalties, and Interest for all 
four quarters of 2009 and of 2010 and the first two quarters of 2011 in the 
amount of $36,070.32. Ex. 2, pp. 3-4. 

4.2 On November 21, 2011, Swenson Hay flied its-appeal. Ex. 3. 

At ijjue are the owner-operators who leased and drove eauipmen( 

4.3 Predicate to the Order and Notice of Assessment was the audit conducted 
by Stacy Morris. Ex. - 1. 

4.4: The audit covered all four quarters of 2009, all four quarters of 2010, and
the. first two quarters of 2011. Ex. 1, p.1. 

4.5 Ms. Morris reclassiflied as employees 12 Individuals that Swanson Hay 
characterized as independent contractors. Ex. 1, p.1. 

4.6 These 12 individuals were: Derwood Burchett, Austin Clark, Michael Earl, 
Trenor P. Elwell, Mark Evans, Danny Markley, Michael McGlothem, Terry 
Pederson, James Reinstra, John Rohrenbach, Darryl Schemitzki, and Eddy 
Wlcox. Ex. 1, pp. 65-67. 

4.7 The Department subsequently removed Trenor P. Elwell from the 
assessment. See 13.5 above. Swanson Hay subsequently withdrew its dispute 
as to James Reinstra, Austin. Clark, Danny Markley, and Eddy Wilcox. Id. 
Accordingly, the individuals whose classification is disputed for the purposes of 
this appeal remain: Derwood Burchett, Michael Earl, Mark Evans, Michael 
McGlothem, Terry Pederson, John Rohrenbach, and Darryl Schernitzid 
(collectively, "owner-operators"). 

4.8 The owner-operators owned their tractor-trallers ("equipment') and 
provided their equipment and driving services to Swanson Hay under the terns 
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of a lease contract. Testimony of Swanson; see Exs. Z, BB, DD, EE, FF, GG, 
HH, and 'II: 

4.9 Swanson Hay transports general freight, lumber, drywall, and insulation, 
and buys and sells a lot of hay. Testimony of Swanson. Swanson Hay was 
'engaged In the business of transporting property for hire by motor vehicle In 
interstate commerce, subject to the rules and regulations of (thej Interstate 
commerce commission and other government authorities.' Ex. 4, p.1. 

4.10 The owner-operators signed contracts with Swanson Hay. Testimony of 
Swanson; see. Exs. BB, Da, EE, FF, GG, HH, and 11; Testimony of Earl. The 
contracts characterized the owner-operators as independent contractors. 
Testimony of Swanson; see Exs. BB, DD, '.EE, FF, GG, HH, and If. 

Characteristics of the owner-owgatom 

4.11 None of the owner-operators had active. UBI numbers in 2009, 2010, or 
the first two quarters of 2011 (collectively, "the audit. period"). Testimony of 
Wiley. None of them were registered with the Department of Revenue. 
Testimony of Wiley. ' 

4.12 None of the owner-operators had independent operating authority during 
the audit period. Testimony of Wiley; Testimony of Earl; Testimony of 
McGlothern. Very few. such equipment owners have their own operating 
authorlhr Testimony of Swanson They drive for entities that have. operating 
authority. Testimony of Swanson, Testimony of Ead; Testimony of McGlothem; 
Testimony of Schemitz L. 

4.13 Under the terms of the contracts, Swanson Hay had 'exclusive 
possession, use and control of the equipment' and was responsible for its. 
operation. Testimony of Wiley, see, e.g., Ex. BB, p. 40,11 2A. Swanson Hay 
submits to federal oversight of 'Ifs trucking operation. Testimony of Swanson. 
Federal requirements dictate that Swanson Hay must have exclusive control over 
the equipment it teases. Testimony of Swanson. The owner-operators were 
required to "hin' under the authority of the entity they leased to. Testimony of.  

McGiothem. 

4.14 Swanson Hay required the owner-operators to marts their equipment with 
Swanson -Hay's name, address, and operating authority Identification ' number.. 
See, e.g., Ex. 4, p. 4,13A. 

4.15 Swanson Hay required owner-operators to notify Swanson Hay of any 
accident. Testimony of Wiley. 
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4.16 The owner-operators were required to provide photos of the freight they 
hauled when requested to do so by Swanson Hay. Testimony of Wiley, see, e.g, 
Ex. 4, p. 3. Owner-operators were responsible for any damage to the cargo they 
hauled. Testimony of Swanson. 

4.17 Swanson Hay provided the owner-operators with medical and dental 
coverage. Testimony of Wiley. This was evidence of an employer-employee 
relationship,. as opposed to. an Independent contractor relationship, because it 
would otherwise constitute insurance fraud. Testimony of Wiley. 

4.18 Swanson Hay paid the owner-operators for the services the owner-
operators provided. Testimony of Wiley; Testimony of McGiothem. The services 
the owner-operators provided were transporting cargo for Swanson Hay for 
remuneration. Testimony of Wiley. They were paid by the mile, not by the bad. 
Testimony of Swanson. They were also paid for extra services. Testimony of 
Swanson. 

4.19 They owner-operators could select the route they traveled to haul the 
assigned freight . Testimony of Wiley, see, e.g. Ex. BB, p. 41, 2D; Testimony of 
Earl. They controlled the methods, means, and routes. Testimony of Swanson. 

4.20 The owner-operators were responsible for all. costs of operating and 
maintaining the equipment. Testimony of Wiley; Testimony of McGlothem; 
Testimony of Schemitzki. They owned and had title to their equipment. 
Testimony of Swanson; Testimony of Earl; Testimony of McGlothem; Testimony 
of Schemitzki. The owner-operators ,  financed their equipment independent of 
Swanson Hay. Testimony of Swanson; Testimony of Earl; Testimony of 
McGlothem. Owner-,operators were responsible for the storage of their 
equipment but Swanson Hay allowed the owner-operators to store their 
equipment at Swanson Hay if they wished to do so. Testimony of Swanson. 
Approximately half of the owner-operators did so. Testimony of Swanson. 

4.21 Owner-operators were responsible for driving violations such as speeding 
but Swanson Hay was responsible for overload violations. Testimony of 
Swanson. 

4.22 The owner-operators drove exclusively for Swanson Hay. Testimony of 
Wiley; Testimony of Earl. But they could terminate their relationship with 
Swanson Hay and then drive for another trucking company. Testimony of 
Swanson; Testimony of Earl. 

4.23 Swanson Hay required the owner-operators to file "all hours of service 
reports, physical examination certificates, accident reports and other reports, 
documents and data required by those identified applicable laws and 
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regulations." Ex. BB, p. 39, ¶ 1A; Testimony of Wiley. Swanson Hay .required 
owner-operators to provide daily logs, daily vehicle condition report, scale tickets, 
toll receipts, delivery receipts, any documents and data regulations required 
Swanson Hay to maintain, and all maintenance reports and records. See, e.g., 
Ex. 4, p. 7. 

4.24 Swanson Hay established the fees for the freight transported by the 
owner-operators. Testimony of Wiley; Testimony of Schemitzkl. Swanson Hay 
billed the customers, kept 12% of the receipt, and provided the remaining 88% to 
the owner-operators less deductions for costs such as fuel charged by the, 
owner-operator to Swanson Hay and insurance purchased through Swanson 
Hay. Testimony of Swanson; Testimony of Schemi M. if a customer failed to 
pay, Swanson Hay would still pay the owner-operatom unless the failure to pay 
was caused by the conduct of the. owner-operator. Testimony of Swanson. 
Swanson Hay did not prepay owner-operators. Testimony of Swanson. 

4.25 Swanson Hay offered loads to owner-operators and the owner-operators 
were not required to accept a load. Testimony of Swanson; Testimony of Ead; 
Testimony of McGlothem; Testimony of Schemftzki. 

4.26 Owner-operators could find their own loads on return trips but the owner-
operators had to get Swanson Hay's permission to accept the load. Testimony of 
Swanson; Testimony of Earl; Testimony of McGlothem. if an owner-operator 
hauled a load without Swanson Hay's permission, Swanson Hay would likely 
consider that conduct to be a breach of contract. Testimony of Swanson. it 
would also violate federal. regulations. Testimony of Swanson. Swanson. Hay 
did the billing for any extra loads the owner-operators hauled. Testimony of 
Swanson. 

4.27 Occasionally, Swenson Hay wouid broker a load for a driver with his/her 
own authority but that was a relationship dffberent from: the one Swanson Hay 
had with the owner-operators. Testimony of Swanson. 

The assessment 

4.28 The Department reviewed Swanson Hay's check register and the IOWs 
Swanson Hay Issued to identify and calculate unreported wages from contract 
labor. Testimony of Wiley. 

4.29 Swanson Hay paid Trenor P. Elwell $748.00 during the third quarter of 
2010. That is the only remuneration Swanson Hay paid to Mc Elwell during the 
audit period. 

4.30 The remuneration Swanson Hay paid to the owner-operators was 
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payment for both equipment rental and driver services There is no evidence in 
the record regarding how much of the remuneration Swanson 'Hay attributed to 
equipment rental and how much to driver services. There is no evidence in the 
record that Swanson Hay and the owner-operators ever made, much less 
calculated, that distinction. 

4.31 The Department determined that Swanson Hay owed for the audit peidw 
$36,070.32 in additional taxes, penalties, and Interest. Exs.1 and 2. 

V. CONCLUSIONS OF LAW 

Based upon the foregoing Findings of Fact] make the following Conclusions 
of Law: 

Jprisdiction 

5.1 1 have jurisdiction over the parties and subject matter herein under Title 50 
RCW and under Chapters 34.05 and 34.12 RCW. . 

The remuneration paid for driving services constituted wages and employment 

5.2 4f initial importance is whether the payments made to the owner-
operators for driving services constituted wages. "Wages' means remuneration 
paid. RCW 50.04.320(1) and (2). "`Remuneration' means all.compensation paid 
for personal services ...' RCW 50.04.320(4)(x)._ 

5.3 Here, Swanson Hay paid compensation to the owner-operators in part for 
providing driving services. Thus, those payments constituted wages. 

5.4 Personal services performed for wages constitutes employment RCW 
50.04.100. However, to constitute employment, such personal services must be 
performed for the employer or the employer's benefit, Penick v. Employment 
Sec Dept 83 Wn.App. 30, 40, 917 P.2d 136 (1899)• see also, Daily Herald v. 
Employment Secunfy, 91 Wn.2d 559, 561, 586 P.2d 1157 (1979). In instances 
where s court found employment, the service that was provided directly 
benefitted the, employer's business, such as drivers driving cabs owned by time 
employer (Affordable Cabs, Inc v. Employment Sec. Dept, 124 Wn.App. 361), 
droppers delivering the employer's newspapers to carriers for delivery to 
customers (Daily Herald, supra), and truck drivers delivering freight the employer 
had contracted to deliver (Penick, supra). Here, Swanson Hay paid the owner-
operators under the terms of the lease for both. equipment rental and driving 
services for each transport of freight. Swanson Hay received. 12% of the receipts 
paid by customers for transportation of freight. Accordingly, Swanson Hay 
benefitted directly from the services provided by the owner-operators. Therefore, 
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I hold that the personal services performed by the owner-operators herein for the 
wages paid by Swanson Hay constituted employment as contemplated by RCW 
50.04.100. 

5.5 Accordingly, the owner-operators were employees whose wages 
subjected Swanson Hay to unemployment insurance taxation unless the owner. 
operators' services qualified as an exception to employment. 

5.6 RCW 50.04.140 provides the two applicable exception tests, one in three 
elements and the other in sic elements. If Swanson Hay satisfies either of those 
tests, then the wages paid to the owner-operators are exceptions from taxation 
for unemployment-insurance.. The exception must be strictly construed against 
Is application. In re All-State Constr. Co v. Gordon,. 70 Wn.2d 657, 665, 425 
P.2d 16 (1967); W. Ports Transp., Inc. v Emp Sec Dep?,110 Wn.App. 440,461 
(2002). The burden of proof Is on the party asserting the exception. In re Alt 
State Constr. Co., Inc v. Gordon, 70 Wn.2d 657, 6651  425 P.2d 16 (1967); 
Penick v. Empl. Sec Dep?, 82 Wn.App. 30, 42, 917 P.2d 136 (1999). 

5.7 Swanson Hay need only satisfy one of the two tests. However, each test 
Is conjunctive, meaning that Swanson Hay must satisfy all of the elements of 
either the first test or the second. 

5.8 The first element is the same for each of the two tests. That first element 
Is. "Such individual has been and will continue to be free from control or direction 
over the performance of such service, both under his or her contrail of service 
and in fad.' RCW 50.04.140(1)(a) and (2)(a). 

5.9 Critical is not actual control, but, rather, the right to control. Western Ports 
Transp., ,Inc v. Emp. Sec. Dep1t,110 Wn.App 440, 452 (2002)•, Jerome v. Empl. 
Sea DepY, 69 Wn.App. 810, 817,850 P.2d 1345 (1993). 

5.10 One court found the employer to exercise direction and control where the 
employer required the individual to. display the employer's name on .his truck; 
purchase insurance from the employer, submit to drug and alcohol testing; obtain 
the employer's permission to carry passengers; notify the employer of accidents, 
inspections, and ccitations; keep the truck clean and in repair, call dispatch for 
assignments; file daily logs; and be subject to termination for violating any 
employer policy. WNestern Ports, 110 Wn.App. at 454. Another court found the 
employer to exercise direction and control where the employer owned the cab 
driven by the individual, provided the means by which the individual acquired 
customers, and set the fares. Affordable Cabs; Inc. v. Employment Sec Dept, 
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124 Wn.App. 361, 371 (2004). Another court found the employer to exercise 
direction and control where the employer trained the Individuals, reviewed their 
performance, and controlled their assignments. Jerome, 69 Wn.App. at 817. 

5.11 Here, Swanson Hay had exclusive possession, use, and control over the 
leased equipment. Swanson Hay required the owner-operators to mark their 
equipment with Swanson Hay's name, address, and operating authority 
Identification number. Swanson Hay required the owner-operators to provide 
photos of the freight they hauled N Swanson Hay requested them to do so. The 
owner-operators were responsible for any damage to the freight they hauled. 
Swanson Hay required the owner-operators to file a variety of reports, including 
hours of service reports, physical examination certificates, accident reports, daily 
logs, daily vehicle condition reports, scale tickets, toll receipts, delivery receipts, 
maintenance reports and records, and any other documents and data required by 
regulations. Swanson Hay established and collected all fees for :freight hauled 
and paid the owner-operators from those proceeds. The owner-operators were 
required to operate strictly under Swanson Hays operating authority. On the 
other hand, the owner-operators controlled the methods, means, and routes for 
delivering freight. Moreover, the owner-operators were not required to accept 
loads offered to them by Swanson Hay. On the other hand, the owner-operators 
needed Swanson Hay's express permission to haul. loads other than those 
assigned by Swanson Hay. In fact, if and when an owner-operator discovered a 
load they might haul, Swanson Hay then completed the fee arrangements. At 
least. some of the requirements summarized in this paragraph were dictated by 
federal regulations. Therefore, Swanson Hay argued, in effect, that such 
Instances reflected the federal government exercising direction and control rather 
than Swanson Hay. I disagree. There are indeed instances of the federal. 
government exercising direction and control,. but it is direction and control over 
Swanson Hay, not over the owner-operators. Swanson Hay essentially argued 
that, where it exercised'direction and control because it was required by taw to 
do so, that direction and control should be distinguished from when it exercised 
direction and control at its own discretion.. But there. is no authority for that 
distinction. Quite the contrary, the court in Wester Ports specifically held that 
federally mandated direction and control could be considered when determining 
the tests in RCW 50.04.140. Westem Ports, 110 Wn.App. at 453-454. Here, 
Swanson Hay had the right to exercise dipetion and control over the owner-
operators as to methods and details of providing driving services to a substantial 
and significant degree. 

5.12 Swanson Hay observed that the owner-operators were responsible for the 
costs of operating the equipment and had a substantial. investment represented 
by the ownership of that equipment. However, these facts speak to elements 
other than the element of direction and control. Accordingly,. they are not 
persuasive as to the element of direction and control. 
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5.13 Thus, Swanson Hay has failed to meet its burden to establish the first 
element in each of the two conjunctive tests: Accordingly, i need not address the 
remaining elements in either of the tests. Therefore, Swanson Hay has failed to 
establish that the wages paid to the owner-operators should be exceptions from 
unemployment insurance taxation. 

5.14 Thus, the owner-operatoW services do not satisfy the exceptions test 
under RCW 50.04.140. 

The assessment should be affirmed 

5.15 The assessment was based on remuneration that included both 
equipment rental and drivingservices. As. discussed above, the driving services 
constituted employment and the remuneration paid for driving services 
constituted wages taxable for the purposes of unemployment Insurance. The 
equipment rental was not employment, was not wages, and was not taxable. 
However, no evidence was presented by the Department or Swanson. Hay 
regarding how much of the remuneration paid by Swanson. Hay should be 
attributed to equipment rental and how much to driving services. Furthermore, 
although Swanson May argued dillgenW that the remuneration paid to the owner- 

should qualifyr as an exception from taxation under RCW 50.04.140, 
Swanson Hay presented no argument challenging the accuracy or efficacy of the 
assessment. 

5.16 Nearly a year ago, Swanson Hay moved this tribunal to dismiss the 
assessment as void. Swanson Hay argued that the Department exceeded. its 
jurisdiction because the Department inflated the assessment by knowingly 
including equipment rental, which is not subject to taxation. I denied the motion 
to dismiss. The reasoning I employed then, in pertinent part, applies here as 
well and is incorporated below. 

5.17 Tale 50 RCW "shall be liberally, construed for the purpose of reducing 
involuntary unemployment and the suffering caused thereby to the. minimum! 
RCW 50.01.010. The foregoing is legislatively mandated. Shoreline Community 
College Dist. No. 7 v. Employment Sec Dept, 120 Wn.2d 394, 4061  842 P.2d 
930 (1992). 

5.18 "If an employer fails to provide necessary payroll or other wage 
information during an audit, the department may use RCW 50.12.080 to 
determine payroll and wage information based on information otherwise available 
to the department. This may include information from labor market and 
economic analysis, information provided to other state or local agencies, and the 
best inthimatfon otherwise -available to Me department.' WAC 192-340-020 
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(emphasis added). 

5.19 RCW 50.12.080 provides the Department authority to issue an arbitrary 
report when an employer fails to provide a report. However, the foregoing 
regulation applies , RCW 50.12.080 to audits when an employer fails to provide 
necessary payroll or wage 'information. RCW 50.12.080 directs the Department 
to .proceed "upon the basis of such knowledge as may be available' to 
`arbitrarllyr conclude and that this arbitrary conclusion is "deemed to be prima 
'facie correct'. Swanson Hay neither offered nor suggested any information that it 
possesses or that the Department possesses or should possess with which to 
separate non-taxable remuneration from taxable remuneration. Here, the 
Department reviewed the relevant 1099 forms and Swanson Hay's check 
register, none of which distinguished remuneration paid for equipment rental from 
remuneration paid for driving services. Swanson Hay is evidently unable to 
provide better information than already. provided to the Department. One might 
argue that the Department cannot assess taxes unless the Department; can 
somehow overcome this dearth of information. However, 1 am not persuaded 
that a putative employer should escape tax liability because the putative 
employer is unable to accurately provide wage information despite being the 
entity in the best position to do so. Nor is the Department obliged to guess or to 
seek estimates from the putative employer. Here, the Department Identified by 
means of Swanson Hay's. records remuneration paid to the individuals in 
question, knowing that this remuneration package included remuneration that 
was not property subject to taxation herein. I am persuaded by the authority 
referenced above that the Department was entitled to rely upon the information it 
had from Swanson .Hay— however incomplete — to calculate Its assessments. 
Swanson Hay has always had the opportunity to. provide evidence to re-calibrate 
the assessments and retained that privilege for the evidentiary hearing held. 
Swanson Hay did not provide any such evidence. -Therefore, I accept the 
assessment as unchallenged by Swanson Hay apart from the argument 
regarding classification addressed above. 

5.20 Nevertheless.. In the stipulation discussed earlier above, the Department 
agreed to remove from the assessment wages. attributed to Trenor P. Elwell.. 
This wip reduce the assessment marginally and as to one quarter only. Despite 
the stipulation, neither party presented an assessment recalculated without the 
wages attributed to Trenor P. Elwell. Therefore, the originally issued assessment 
for $35,070.32 should be AFFIRMED in that it correctly holds Swanson Hay 
liable for unemployment tax contributions, interest, and penalties for 2009, 2010, 
and the first two quarters of 2011 but nevertheless it should be REMANDED to 
the Department for recalculation so as to be reduced by the amount of taxes, 
penalties, and interests attributed to the remuneration Swanson Hay paid to 
Trenor P. Elwell. 
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INITIAL ORDER 

IT IS HEREBY ORDERED THAT. 

The Order and Notice of Assessment issued under RCW 50.24.070 is orderer! 
AFFIRMED In part and REMANDED In part. 

The Order and Notice of Assessment is AFFIRMED in that It correctly holds the 
Employer-Petitioner liable for unemployment tax contributions, interest, and 
penalties for 2009, 2010, and the first two quarters of 2011. 

However, the Order and Notice of Assessment must be reduced for the third 
quarter of 2010 by the amount of tax, penalty, and interest flowing from the 
remuneration attributed to Trenor P. Elwell. Therefor, this matter Is 
REMANDED to the Employment Security Department for recalculation of the 
assessment for the third quarter of 2010, and therefore recalculation of the 
amount for the period of 2009, 2010, and the first two quarters of 2011, 
consistent with the terms of this initial Order. 

.Signed and Issued at Olympia, Washington, on the date of mailing. 

-x~'Oasc~ 
Terry A. Schuh 
Senior Administrative Law Judge 
Office of Administrative Hearings 
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Certificate Of Service 

1 certify that I mailed a copy of this order to the wkhln-named interested parties at 
their respective addresses, postage prepaid, on the 14_ day of August, 2014, at 
Olympia, Washington. 

Christine Frye 
Delivery Specialist 

NOTICE OF FURTHER APPEAL RIGHTS 

This Tax Initial Order is final unless a Petition for Review is filed, in writing, with 
the Agency Records Center of the Employment Security Department at PO Box 
9046, MS-6000, Olympia. Washington 88507-9045, and postmarked on or before 
September 15.2014,  All argument in support of the Petition for Review must be 
attached to and submitted with the Petition for Review. The Petition for Review, 
Including attachments, may not exceed five (5) pages. Any pages in excess of 
five (5) pages will not be considered and will be returned to the petitioner. The 
docket number from the initial Order of the Office of Administrative Hearings 
must be included on the. Petition for Review. A Petition for Review need not be 
filed on an official form, but such form may be.  obtained from an Unemployment 
Insurance Office of the Employment Security Department. 

Do not file your Petition for Review by facsimile (fax).. 

OAH Oodcet No 01.2013-21705T 
Findings of Fad. Cqn duaons of Lem and infbal Oedar 
Pegs U of 18 

Ofte of AdminkeeNvn. Nan dnpa 
949018" absat sufEs am 

Tiewna, WA 9UM 
T•k (2M 476UU • FX C (20) 593-220 

Re Swanson Hay - APPENDIX B 
13 of 18 

Page 245 



Mailed to the following: 

Scott Michael 
Legal Appeals Manager 
ESD Ul Tax and Wage Admin. 
PO Box 9046 
Olympia, WA 88507-9046 

Karen Mussman 
PO Box 9046 
Olympia, WA98507-9046 

Lionel Greaves, IV 
Assistant Attorney General 
Attorney General of Washington 
Pacific Plaza, Suft 105 
MS: WT'-31 
1250 Pacific Avenue 
PO Box 2317 
Tacoma, WA 98401-2317 

Ryan R. McNeice 
McNeice Wheeler, PLLC 
11404 E. Sprague Avenue 
Spokane Valley, WA 99208-0758 
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Scott Michael 
Legal Appeals Manager 
ESQ UI Tax and Wage Admin.. 
PO Box 9046 
Olympia, WA 98507.9046 
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Karen Mussman 
PO Box 9046 
Olympia, WA98507-9046 
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Lionel Greaves, IV 
Assistant Attomey General 
Attomey General of Washington 
Pacific Plaza, Suite 105 
MS: WT-31 
1250 Pacific Avenue 
PQ Box 2317 
Tacoma, WA 98401-2317 
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Ryan R. McNeice 
McNelce Wheeler, PLLC 
11404 E: 'Sprague Avenue 
Spokane Valley, WA 89206-0756 
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BEFORE TKE CONWSSIONER OF 
THE EMPLOYMENT SECURITY DEPARTMENT 

OF THE STATE OF WASHINGTON. 

Review No. 20142826 

In re: Docket No. 01-2012 2170ST 

SWANSON HAY COMPANY DECLSION OF COR94MONER 
Tax ID No. 826663-00-5 

This is an unemployment insurance tax dispute between the Employment Security 

Department ("Department") and the interested employer, Swanson Hay Company, Inc. ("Swanson 

Hay-). I  The Department conducted an audit of Swanson Hay for the period of 2009, 2010, and the 

first two calendar quarters of 2011. As a result of the audit, 12 individuals hired by Swanson Hay 

during the period at issue were reclassified as employees of Swanson Hay and, therefore, their 

wages should have bees reported to the Department and subject to unemployment insurance tax.. 

The Department issued an Order. and Notice of Assessment on November 8, 2011, assessing 

Swanson Hay contributions, penalties, and interest in the amount of $36,070.32. See Exhibit 2, P. 

3, Swanson Hay filed a timely appeal from the Order and Notice of Assessment. See Exhibit 3. 

Subsequently, Swanson Hay stipulated that it would not dispute the contributions, penalties, and 

interest assessed by the Department with regard to James Reinstra, Austin Clark, Danuy Markley, 

and Eddy Wilcox; and the Department stipulated that it would remove Trennor Elwell from the 

aswssmennt. See adopted 13.6 in Tax. Case Initial Order. Consequently, what remain at issue we 

the contributions, penalties, and interest with regard to the :following seven owner-operators: 

Derwood Burchett, hfike Earl, Mark Evans, Mike M60othem, Tenry Pederson, John Rohrenback, 

and Darry Schemitzld. 

-1- . 20142826 
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The parties filed extensive motions before the Office of Administrative Hearings ("OAIWI 

prior to the evidentiary hearing held on June 9, 2014. Specifically, Swanson Hay filed the 

following four motions: Motion for Summary Judgment on Federal Preemption, Amended Motion 

to Dismiss Void Assessments, Motion to Compel, and Consolidated Motions in Limine.i The 

OAH denied Swanson Hay's first three motions in their entirety, but granted in part and denied in 

part Swanson Hay's motions in limine. On the other hand, the Department filed a Cross-Motion 

for Partial Summary Judgment and a Motion to Exclude Witnesses and Strike Exhibits. 'The OAH 
denied the Department's summary judgment motion in, its entirety, but granted in part and denied 

in part the Department's motion to exclude witnesses and strike exhibits. Thereafter, the parties 

proceeded to the evidentiary hearing on the remaining issues of whether the owner,-operators in 

dispute were in "employment" of Swanson Hay pursuant to RCW 50.04.100 and, if so, whether 

their services were exempted from coverage pursuant to RCW 50.04.140. After the evidentiary 
hearing, the OAH issued a Tax Can Initial. Order on. August 14, 2014, holding that the disputed 

owner-operators were in "employment" of Swanson Hay pursuant to RCW 50.04.100 and that 

their services were not exempted from coverage pursuant to RCW 50.04.140. On September 9, 
.2014, Swenson Hay timely petitioned the Commissioner for review of the Tax Case Initial Order. 

On October 1, 2014, the Commissioner's Review Office received a reply filed by the Departmeuk 
ur.suant to chapter 192-04 WAC this matter has been delegated by the Commissioner to the 

Commissioner's Review Office. Having reviewed. the entire record (including the audio recording 
of the various. hearings) and having given due regard to the findings ofthe administrative law judge 
pursuant to RCW 34.05.464(4),. we adopt the OAH's findings of fact and conclusions of law in the 

Tare Case Initial Order, subject to the following additions and modifications. we replace, "Danny 
Markley" with "Danuy Markley" in adopted ¶ 2.2, ¶ 3.6, and 14.6 in the Tax Case Initial Order. 
Moreover, because the parties do not challenge the rulings by the OAH on their respective pro. 

hearing motions, we will further adopt tLe OAH's findings and conclusions in its various orders 

disposing of those pre-hearing motions. Having done so, we hereby enter the following.. 
EmIloymernt  

Swanson Hay is liable for contributions, penalties, and interest as set forth in the Order and 

Notice of Assessment it during ft period at issue, the owner-operators arc in "employment' of 

' Swanson Hay's four motions were filed with and beard by tin OAR in ec4uncrton with two osier matters: Ike 
a eld pry mZ1aL ha .  OAH Dociciett No. 01-2012-21704T and  Iu re Aft" lW . Inc-  OAH Docket No. 01- 

2012-21703T. 
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Swanoor►  Hay as defined in RCW 50.04.100. See RCW 50.04.080, RCW 50.24.010. Uthe owner-

operators' employment is not established, Swanson Hay is not liable for the assessed items. If 

employment is established, Swanson. Hay is liable unless the services in question are exempted 

from coverage. 
We consider the issue of whether an individual is in employment subject to this overarching 

principle; The purpose of the Employment Security Act (or "Act"), Title 50 RCW, is to mitigate 

the negative effects of involuntary unemployment. This goal.can be achieved only by application 
of the insurance principle of sharing the asks, and by the systematic accumulation of funds during 

periods of employment. To accomplish this goal, the Act is to be liberally construed to the end 

that unemployment benefits are paid to those who are entitled to them. See RCW 50.01.010; 
Warmiru ton v. Emp't Sec. Deti't<  12 Wn. App. 364, 368, 529 P.2d 1142. (1974). This principle. 

has been applied so as to generally find the existence of an employment relationship. See, e.g., 

re All-State Constr. Co..  70 Wn.2d 657, 665, 425 P.2d 16 (1967);  Penick v. Emp't Sec, Odt.  82 

Wn. App. 30, 36, 917 P.2d 136, review denied, Wn.2d 1004, 925.P.2d 989 (1996). 

"Employment;' subject only to the other provisions of the Act, means personal service of 
whatever nature, unlimited by the relationship of master and servant as known to the common law 
or any other legal relationship, including service in interstate commerce, performed for wages or 

under any contract calling for the performance of personal services, written or oral, express or 

implied. RCW 50.04.100. To determine whether a work situation satisfies the definition of 
"employment" in RCW 50.04.100, we must determine (1) whether the worker performs personal 

services for the alleged employer, and (2) whether the employer pays wages for those services. 
See  Skdvanich v. Davis.  29 Wn.2d 150,157,186 P.2d 364 (1947'). The test for personal service 
is whether the services in question were clearly for the entity. sought to be taxed or for its benefit. 

See  Daily Harvard Co. v. EM't See. !ft' t  91 Wn.2d 559, 564, 588 P.2d 1157 (1979). Inapplying 

this test, we look for a clear and direct connection between. the personal services provided and the 

benefit received by the entity sought to be taxed. See  Cascade Nursing Scrv.. Ltd. v. Em't Sec. 

Dept 71 Wn. App. 23, 31, 856 P.2d 421(1993). 

In this case, Swanson Hay was engaged in the business of transporting goods in interstate 

commerce; and the owner-operators performed truck-driving services for Swanson Hay. As such, 
the owner-operators' personal services directly benefited Swanson Hay's business. Moreover, it 

is beyond dispute that Swanson Hay paid wages for .the services provided by the owner-operators. 
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See adopted 1  5.3 in Tax Case Initial Order, see also Exhibit 4, p. 4,1 4 (Compensation). 

Consequently, the administrative law judge correctly concluded that the seven owner-operators 

were in employment of Swanson Hay pursuant to RCW 50.04.10D. See adopted IN 5.2 through 

5.5 in Tax Can Initial Order, see also Penic 82 Wn. App. at 40 (as transportation of goods 

necessarily required services. of truck drivers, it was clear that the carrier directly used and 

benefited from the drivers' services). 
IndpMdent Contractor Exemption 

The services performed by the seven owner-operators are taxable to Swanson Hay unless 

they can be excluded pursuant to some other provisions of Title 50 RCW See  Skrivanich.  29 
Wn.2d at 157. The provisions of the Act that exclude certain services from the definition of 

employr lent are found at RCW 50.04.140 through RCW 50.04.240, RCW 50.04.255, RCW 

50.04.270, and RCW 50.04.275. The burden of proof rests upon the party alleging the exemption. 

See  All-State Constr..  70'W%2d at 665. Just as RCW 50.04.100 is to be liberally constuued to the. 

end that benefits be paid to claimants who we entitled to #hem, the provisions of Title 50 RCW 

that exclude certain services from the definition of employment are strictly construed in.favor of 

coverage. See, e.&, lri re Fors EMs. Inc., 75 Wn.2d 383, 387, 450 P.2d 973 (1969), Ail-State 

Constr..  70 Wn.2d at 665. Because the Act is intended for the benefit of a group that society seeks 
to aid, any exemption available through the application of these tests must be scrutinized even 

more closely than an exemption to a tax levied purely for revenue-raising purposes. See 

Schuffenhauer v. Emn't Sec. Dept.  86 Wn.2d 233, 239, 543 P.2d 343 (1975). 

In this case, the only exception that concerns us is found at RCW 50.04.140(1) and (2). 
The truck-driving services performed by the seven owner-operators are excepted from 

employment only if all of the requirements of either section are met. See  All-State Constr.,  7 

Wn.2d at 663. 'Here, the agreements between Swanson Hay and the owner-operators referred to 

the owner-operators as contractors. Seer eg.,, Exhibit 4. This contractual language, however, is 

not dispositive of the issue of whether the services at issue were rendered in employment for 

purposes of the Act. instead, we consider all the facts related to the work situation.  Ms  82 
Wn. App. at 39. 

RCW 50.04.140(1) and (2) provide two alternative tests in detennWng whether an 
individual hired by an alleged employer to perform personal services is an "independent 

contractor" for the purpose of unemployment insurance tax. The first three criteriia in each test are 
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essentially identical in all aspects that are relevant to this case. The employer is required to prove 

that an individual meets all of the criteria in one of the tests in order to qualify that individual for 

this exemption. Therefore, if an individual fails to meet any single criterion, he or she will not be 

considered an "independent contractor" and the employer is liable for contributions based on 

wages paid to the individual pursuant to RCW 50:24.010. 

A. Direction and Control. 

The first criterion under RCW 50.04.140(1)(a) and .(2)(a) is fivedom from control or 

direction. The key issue here is not whether the alleged employer actually controls; rather, the 

issue is. whether the alleged employer has the right to control the methods and details of the 

_performance, as opposed to the end result of the work. Existence of this right is decisive of the 

issue as to whether an individual is an employee or independent contractor. See  Jerome  
ec.'D 69 Wn. App. 81.0, 816,850 P.2d 1345 (1993). 

Here, the contracts between Swanson Hay and the owner-operators specifically provided 

that the owner-operators had the sole discretion regarding the manner, means,, and mutes so as to 

provide. complete transporWon services, see Exhibit 4, p. 4, T 21); yet, Swanson Hay exerted 

extensive controls over the methods and details of how the driving services were to be performed 

by the owner-operators. For example, besides the directions and controls described in adopted ¶ 

5 l in the Tax Case Initial Order, Swanson Hay required the owner-operators to supply  auxiliary 

equipment including chains, tarps, tic-downs at their own expense in order to handle the cargo 

Umsported and achieve delivery of the commodities. See Exhibit 4, p. 3, 111). Additionally, 

Swanson Hay required the owner-operators to provide photographs of any load deemed to be a 

risk for cargo claims or any cargo damaged in transit. See Exhibit 4, p. 3,1 1F. Fiaally, if an 

owne"perator's equipment was not in good operating condition, Swanson Hay retained the right 

to transfer the shipment from such equipment and. accomplish the transportation of the shipment. 

according to its best judgment. See Exhibit 4, p. 3,11C. These requirements imposed by Swanson 

Hay are generally inconsistent with freeing the owner-operators from its control and direction; in 

other words, Swanson Hay was not just interested in the end result of the transportation services 

performed by the owner-operators, but it also concerned itself as to "how" the transportation 

services were to be performed by the owner-operators. See  Jerome,  69 Wn. App; at 817 (a putative 

employer's ability to control was evidenced by the fact that it could enforce the control try 

unilaterally deciding not to give referrals to any food demonstrator). 
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In sun, we concur with the administrative law judge that the seven owner-operators have 

not met the first criterion -- freedom from. control or direction —under RCW 50.04.140(lXa) and 

(2xa). See adopted -[ 5.8 through 5.12 in Tax Case Initial Order. Moreover, for reasons set forth 

below, we also concur in the administrative law judge's conclusion that, based on the holding in 

W. Ports Transo.. Inc. v. ErnVt Sec. ft' 110 Wn. App. 440, 453-54, 41 P.3d 510 (2002), 

federally mandated direction and control could be considered in applying the statutory exemption 

test under RCW 50.04.140. See adopted 15.1 l in Tax Case Initial Order. 

In its Petition for Review, Swanson.Hay argues in favor of jettisoning the W. Ports'  holding 

with regard to the federally mandated direction and control, by relying on "federal legislative 

history and policy" as embodied in 49 C.F.R § 376.12(c)(4), which provides: 

Nothing in the provisions required by paragraph .(c)(1) of this section is 
intended to affect whether the lessor or driver provided by the lessor is an 
independent contractor or an employee of the authorized carrier lessee. An. 
independent contractor relationship may exist when a carrier lessee complies 
with 49 U.S.C. 14102 and attendant administrative requirements. 

We do not find this argument to be persuasive. First, the court in W. Ports was keenly aware of 

49 C.F.R. § 376.12(cx4) when it held that the federally mandated controls could be considered in 

applying the statutory exemption. See W. Ports.110  %. App. at 453-55. Second, the scope of 

49 CAR. § 376.12(e)(4) only reaches to 49 U.S.C. § 14102 and 49 C.F.R. Part 376 in general, and 

49 C.F.R. § 376.12(e)(1) in particular,• and it does not extend to include other federal safety 

regulations, such as those container in 49 C.F.R Part 395 or Fart 396. For example; 49 C.F.R § 
395.8(a) specifies that every motor carrier shall require its drivers to record their duty status for 

each 24 hour period; and 49 C.F.R. § 396.11(a)(1) specifies that every motor carrier shall require 

its drivers to file written report at the completion of each day's work on each vehicle operated. 

Swanson Hay clearly made such provisions in its contracts with the owner-operators, see Exhibit 

4,, p. 6, ¶ 9A; yet nothing in the so-called "federal legislative history or policy" cautions us not to 

consider these federally mandated requirements when deciding a state law question as to whether 

an owner-operator is an employee or an independent contractor. Regardless, even if we were not 

to consider the foderally mandated directions and controls, we will 'still find that the owner 

operators here have failed the fi
,,
rst criterion under RCW 50.04.140(1) and (2) based on other non-

'rr~.1 a-"̂. L!v .a.„=dal-.  duwtions and con-uola exe t1 'by Swan&m Hay over ire owner-operators' 

services, such as the requirements that the owner-operators supply au dUn equipment and. 
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provide photographs of certain cargo as well as the Swanson Hay's A& to divert shipment if an 

owner-operator's equipment was not in good operating condition. 

Swanson Hay asks us to consider several out-of--state cases (i.e. cases from Idaho. Iowa, 

Florida-,, and a case from National Labor Relations Board) for the propositions that federally 

mandated requirements should not be considered as indicia of an employer-employee relationship 

and that owner-operators were deemed independent contractors for other purposes unrelated to. 

unemployment insurance tax. Swanson Hay's reliance on these out-of-state cases is unavailing, 

especially when an appellate derision (i.e. W. 'P its in this state has already addressed similar 

issues for the purpose of unemployment insurance tax. 

Next, Swanson Hay brings to our attention RCW 51.08.180, a provision in the Washington. 

Industrial Insurance Act that exempts owner-operators working for a common carrier from the 

industrial insurance coverage 2  However, the Employment Security Act does not contain a similar 

statutory provision exempting owner-operators from the unemployment insurance coverage? 

Finally, Swanson Hay points to an OAH's decision in In re FastwayTranWA Inc.. Docket 
No. 04-2013-08158, in which the administrative law judge apparently found an independent 

contractor relationship existed between a common carrier and its owner-operators "on the some or 

similar foots " We have not reviewed the merits of that decision. and cannot say whether or not it 

was correctly decided. Regardless, a lower tribunal's initial decision in an unrelated matter will 

in no way bind this tribunal as the final agency decision-maker in this matter. 

Swanson Hay lists nine factors for us to consider so as to decide whether the owner-

operators were free from its control and direction. See Swanson Hay's Petition for Review at 2~3. 

Because factor Nos. l through 4 relate to the third criterion under RCW 50.04.140(l)(c), we will 

consider them in the context of deciding whether the owner-operators had independently 

established businesses. Having considered factor Nos. 5 through 9 as woU as other factors 

2 As of 2006; Washington is one of the 14:states that deem an owns-aperdor to be au independent contractor for dw 
purpose of workers' Compensation throagb a relatively simple statutory defmNam the other 13 states am Aldwaa, 
Georgia. tndisna, Kansas, Louisiana, IMssissWk Miiawmi, Montwga,,OMdKm 4 Oregon, Tmmsspe, Texas, and 
Wyoming. See Gregory M. Ferry, bftM ¢ M Cpgggc1or EmplMm2nt Classification: A MM gt SM add 
Federal Laws in the _Motor C—sMir Industry 33 Transp. U.139.141-42 (2008X 

As of 7eeuary 2008.14 zMa have enacted srst opq exem~-3 _,•.•~,~~►  ., ;.: their rrscmploym 
ku anee law; and Washington is nag one ofthe 14 states. Instead, Washington is one.oftlu. l7 states that subscribe 
to an ABC teat, a thre"rong test that dams an owner-operator to be an employee unless the motor catrier Can 
show all tbw prongs are met. Id at 15"L 
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described above, we conclude that the seven owner-operators have not satisfied the first criterion 

— freedom. from control or direction — under RCW 50.04.140(lxa) and. (ZXa). 

B. Outside Usual Course of Business or Outside Ali Places of Business. 

The second criterion under RCW 50.04.14XI)(b) is that the service in question either be 

performed outside the usual course of business for which such service is performed, or that it be 

performed outside all places of business of the enterprise for which such service is performed. 
Regarding the first alterative, Swanson Hay's usual course of business was to transport goods in 
interstate commerce, and the owner-operators provided driving services to.Swanson Hay. As such, 

the owner-operators* services were performed within, not outside, the usual course of Swanson 

Hay's business. Accordingly, Swanson Hay fails the first alternative under RCW 50.04.140(l)(b). 

Regarding the second alternative under RCW 50.04.140(1)(b), the critical inquiry in this 
case is whether the trucks owned by the owner-operators but leased to Swanson Hay constitute the 

places of Swanson Hay's business.  W. Ports  did not address this issue .as the: court there disposed 

of the case on the first criterion`of the independent contractor test under RCW 50.04.140(1)(a). 

See  W. Part.  i 10 Wn .App. at 459. Although the court in  Penick  held that the trucks were the 
carrices.places of business, it relied on the fact that the carrier owned the trucks used by the 

contract drivers. See Penic 82 Wn. App. at 43. Thus, Penick is factually distinguishable because 
Swanson Hay did not own the trucks at issue here but, instead, leased the tricks owned by the 

owner-operators. Other appellate decisions seem to suggest that premises leased by a putative 

employer or otherwise specified by a putative employer for work purposes, could constitute such 
employees place of business. See, e.g.,  $ 86 Wn.2d at 237 (clam digging on land 

leased by employer not outside all places of business);  'Miller v Emp't Sec. Dept:  3 Wn. App. . 
503, 506, 476 P.21d 138 (1970) (timber harvesting on land leased by employer performed at place 

of business of employer),  Affordable Cabs. Inc. v. Emp't Sec. ft't,124  Wn. App. 361,371,101 
P.3d 440 (2004) (taxi driver drove to locations specified by the employer, while these places were 

not owned by the employer, they were places where the driver was "engaged in work"); however, 

these appellate decisions did not deal with the type of leasing practices prevalent in interstate 

trucking industry and, hence, their applicability to the case at bar is rather limited:. 

Here, we are dealing with a unique contractual relationship between common carriers and 

owner-operators that effectuates the lease of equipment (i.e. trucks) along with driving services; 

and such contractual relationship is subject to extensive federal safety regulations designed for the 
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protection of the public and applying to both motor carriers as well as owner-operators. See, 

generally, Federal Motor Carrier Safety Administration.("FMCSA") Regdations, 49 C.F.R. Parts. 

300 — 399. In order to clarify the role of federal leasing regulations and their impact on 

independent contractor status, the Interstate Commerce Commission (the predecessor agency to 

FMCSA) promulgated 49 C.F.P. § 376.12(cx4). As discussed above, 49 C.F.R. § 376.12(cx4) 
cautions us that an independent contractor relationship may still exist between a motor carrier and. 

an owner-operator, notwithstanding the fact that the motor carrier must comply with 49 U.S.C. § 

14102 and. 49 C.F.R. Part 376 in general, and 49 C.F.R. § 376.12(c)(1) in particular. 49 C.F.R. § 

376.12(cXl) specifically provides that: 
The lease shall provide that the authorized carrier lessee shall have exclusive 
possession, control, and use of the equipment for the duration of the lease. 
The lease shall further provide that the authorized carrier lessee shall assume 
complete responsibilityfor the operation ofthe equipment for the duration of 
the lease. (Emphasis added) 

Consequondy, pursuant to 49 C.F.R. § 376.12(cx4), a carrier's "exclusive possession, control, and 
use ofthe equipment" and a carrier's "complete responsibility for the operation ofthe equipment" 
do not completely negate the possibility of finding an independent relationship between a carrier 

and an owner-operator... 
Consistent with the spirit of 49 C.F.R § 376.12(c)(4) and in light of the lack of appellate 

decisions on the issue, we conclude that a mere leasing arrangement where a carrier (i.e.. the lessee) 

assumes possession of and responsibility for the equipment (i.e. truck) owned by an owner-
operator (i.e. lessor) does not in and of itself convert the equipment into the carrier's place of 

business. To conclude otherwise will ccffeectively preclude a carrier from ever being able to satisfy 

the second alternative under RCW 50.04.140(l)(b). With that being said, a carrier, however, may 

still fail the second alternative — outside all places of business —under RCW 50.04.14)(1)(b), if its 

owner-operators arc to engage themselves in other places of the carrier's business, such as the 

carrier's office or, repair shop, in addition to simply driving the trucks leased to the carrier. 

In this case, Swanson Flay leased the trunks owned by the seven owner-operators; and, as 

required by 49 C.F.R. § 376.12(c)(1), the contracts between Swanson Hay and the owner-operators 

provided that Swanson Hay "shall have exclusive possession, use and control of the equipment 

and' aball be r"-  ppowib 1e.for the upmufion of the equipment during the term. of d& agreement." 

See Exhibit 4, p. 3, Q 2A. As discussed above, the sheer fact that Swanson Hay leased the trucks 
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with driving services does ,not automatically transform the trucks {leased to Swanson Hay but. 

owned by the owner-operators) into the places of Swanson Hay's business pursuant to 49 C.F.R. 

§ 376.12(cx4). Moreover, the record does not show that the owner-operators actively engaged 

themselves in other places of Swanson Hay's business, such as the office or repair shop. 

Accordingly, we are satisfied that the truck-driving services performed by the owner-operators 

were performed outside all places of Swanson Hay's business and, thus, Swanson Hay has satisfied 

the second alternative under RCW 50.04.140(l)(b). 

C. Independently Established Business. 

Of the seven disputed owner-operators, Swanson Hay introduced into record business 

registrations for six of them: (1) Derwood Burchett d/b/a Derwood Burchett, see ExhibitBB, p. l; 

(2) Mike. Earl d/b/a Mike Earl Trucking, see Exhibit DD, p. 4,-(3) Mark Evans d/bla Marls Evans 

Trucking LLC, see Exhibit GO, P. 1; (4) Mike McGlothem d/b/a McGlothem Trucking Inc., see 

Exhibit EFL, p.1; (5) John Rchrenback d/b/a Rohrenback Tracking, see Exhibit FF, p. l; and (6) 

Darry SchernitzU d/b/a Darryl Schmnitrki Hauling, see Exhibit 11, p. 1.. There is no indication in 

the record that one owner-operator, Terry Pederson, registered a business in this store. and another 

owner-operator, Derwood Burchett, didnot open its sole proprietorship until September 2012, over 

ayear after the audit period at issue. See Exhibit BB, pp. 2.4. Significantly, although Mark Evans 

and John Rohteenback registered their respective businesses in the form of a limited liability 

company and a corporation, Swanson Hay did not contract with their respective businesses but, 

instead, it contracted with Mark Evans and John Rohrenback in their individual capacities. See 

Exhibit GO, pp. 2-22; Exhibit EE, pp. 11-31. This fact alone shows that Swanson Hay was 

interested in the services performed by the owner-operators personally, not the services that could 

have been performed by other drivers working for the owner-operators' busiinesses. 

Furthermore, if a business intends to operate as an authorized for-hire motor carrier that 

transports regulated commodities in interstate commerce in exchange for a fee or other 

compensation, such business must obtain an interstate operating authority (MC number) through 

the FMCSA. A business may need to obtain multiple operating authorities to support its planned 

business operations. See Get Authority to Qgeraag (MC Number), Fell. Motor Carrier Safety 

Admin.. br :/tt~/wwKr.fincsa.dot.gov/reaitstM&AIggl-~mber-authori~-apetate (last visited 

August 7, 2015). The types of opmra-tt'ng authorities include the suit— ity :for  motor crier of 

property (except household goods), the authority for motor carrier of household goods, the 
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authority for broker of property (accept household goods), and the authority for broker of 

household goods. See  Types of Operating Authority.  Fed, Motor Carrier Safety Admin., 

hW:1/www.fmcsa.dot.gov/ regishationitymes-ope lbnng.-authority (last visited August 7, 2015). 

Exhibit CC at page 9 is an example of the operating authority obtained by Trevor Elwell d/b/a 

Triple J Trucking, for whom the Department has agreed to withdraw its assessment. See adopted 

13.6 in Tax Case Initial Order. 

Here, Swanson Hay had its operating authority to operate as a for hue motor carrier 

transporting goods in interstate commerce, while none of the seven owner-operators had their own 

operating authorities. Instead, the owner-operators contracted with Swanson Hay so that they may 

operate their equipment (i.e. trucks) under the operating .authority of Swanson Hay. Because of 

this arrangement, Swanson Hay retained the right to decline any load an owner-operator may wish. 

to transport under Swanson Hay's operaiting authority. See adopted 1-4.26 in Tax Case Initial 

Order. 

.The third criterion under RCW 50.04.140(lxc) requires a showing, that an individual is 
customarily engaged in an independently established trade, occupation, profession, or business, of 

the same nature as that involved in the contract of service with the alleged employer. Proof of 

independently established business requires evidence of an enterprise created and existing separate 

and apart from the relationship with the alleged employer, an enterprise that will survive the 

termination of that relationship. The courts have traditionally examined the following factors as 
vndicia of an independently established business: (1) the worker has a separate office or place of 

business outside of his or her home; (2) the worker has an investment in the business; (3) the 

worker provides equipment and supplies needed for the job; (4) the alleged employer fails to 

provide protection from risk of injury or non=payment; (5) the: worker works for others and has 

individual business cards; (6) the worker is registered as an independent business with the state; 

and (7) the worker is able :to continue in business even if the relationship with the alleged employer 

is terminated. See Panic 82 Wn. App. at 44. 

As discussed above, one of the unique characteristics about the husking industry is the 

federal requirement that an owner-operator obtain an operating authority (MC number) is order to 

engage in the business. of hansporting goods in interstate commerce; otherwise, the owner-operator 

roust operate under another carrier's operating authority. In der words, it comm— to the. 

trucking industry, whether an owner-operator has his or her own operating authority is an 
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additional paramount factor for #he. purpose ofproving independently established business under 

the third criterion of RCW 50.04.140(1)(c). If an owner-operator wishes to sell his or her services, 

invoice for the services, collect for the services, and maintain: safety records as required by federal 

regulations, all the while continuing to operate his or her truck, maintain the truck, and manage 

the load„ then he or she has the option to obtain the operating authority. And if an owner-operator 

does not wish to take upon the administrative burdens of running ring a business, he or she still has the 

option of leasing onto an authorized motor carrier with operating authority. See Douglas C. Grawe, 

Have Truck. Will Drive: The Trucking.IndM and The Use of Independent Owner: Ope ors 

Over Time.  35 Tmnsp. L.J. 115,133 (2008). However, if an owner-operator chooses the latter 

option, certain legal consequences may flow from that choice, one of which is that such owner-

operator may be deemed an employee of the carrier for the purpose of unemployment insurance 

tax under the appropriate circumstances. 

Ia this case, some of the traditional factors certainly weigh in favor of finding 

independently established. business. For example, some, but not all, of the seven ow nm%*perators 

had registered businesses in Washington; the owner-operators provided equipment (i.e. trucks) and 

other supplies needed for the transportation of goods; the owner-operators made substantial 

investment in their businesses by purchasing the trucks or trailers; and their places of business 

were their trucks, which were outside of their homes. However, other traditional factors weigh 

against finding independently established business. For example, Swanson Hay, the putative 

employer here, provided protection from the risk of non-payment by the customers, see adopted 

4.24 in Tax Case Initial Order; and the owner-operators did not work for. other carriers while 

working for Swanson Hay. Regardless of how the traditional factors may play out one way or the 

other, we must assign paramount weight to one additional factor when it comes to the trucking 

industry, namely, whether an owner-operator has his or her own operating authority so as to be 

able to independently engage in interstate transportation of goods. In this case, it is beyond dispute 

that the seven owner-operators did not have their own operating authorities and, therefore, they 

could not engage in interstate transportation. of goods independent of another carrier with such 

operating authority. Because this additional factor weighs heavily against finding independently 

established business and Airther because at least two traditional factors :are also not in favor of 

finding independently established business, we are satisfied that the seven owner-oneratora have 

not met the third criterion of the exemption test under RCW 50.04.140(1xc). 
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Conclusion  

In summary, Swanson Hay has not carried its burden to prove the seven, owner operators 

are independent contractors because these owner-operators have not met at least one of the criteria 

under RCW 50.04.140(1) and (2). All seven of the disputed owner- operators an in "employment" 

of Swanson Hay pursuant to RCW 50.04.100 and are not exempted under either RCW 

50.04.140(1) or (2), or any other provisions of law. Swanson Hay is liable to pay the amount 

assessed in the November 8, 2011, Order and Notice of Assessment with regard to Derwood 

BurcheM Mdse Earl, Mark Evans, Mike Mct3lothern, Terry Pederson,, John Rohreaback, and Darry 

ScherdWd. Pursuant to the parties" stipulations, see adopted 13.6 in Tau Case Initial Order, 

Swanson Hay is further liable to pay the amount assessed with regard to James Reinstra, Austin 

Clark, Damty Markley, and Eddy Wilcox; but it is not liable to pay the amount assessed with regard 

to Timor Elwell. 

Now, therefore, 
IT IS HEREBY ORDERED that the August 14, 2014, Tax Case Initial Order issued by 

the Mice of Administrative Hearings is AFFIRMED. Swanson Hay is not liable for the 

contributions, penalties, and interest assessed pursuant to RCW 50.24.010 regarding Trenor 

Elwell, but is liable for the contributions, penalties, and interest assessed pursuant to RCW 

50.24.410 regarding the remaining individuals (i.e. Derwood Buwhet4 Mike Earl, Mark Evans, 

Mike McGlothern, Terry Pederson, James Reinst, John Robrenback, D►arry SchemitzkL Austin 

Clark, Danuy Markley, and Eddy Wilcox) during the period of 2009, 2010, and the first two 

calendar quarters of 2011. The case is REMANDED to the Department to rye-calculate the total 

amount of contributions, penalties, and interest in accordance with the forego-mg. 

Dated at Olympia, Washington, August 14,2015* 

& Alexander Liu 
Deputy Chief Review Judge 

Cornmissionees Review office 

*Copies of this decision were mailed to all 
interested parties on this date. 
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RECONSIDERATION 

Pursuant to RCW 34.05.470 and WAC 192404-190 you have ten (10) days from the mailing and/or 
delivery date of this decision/order, whichever is earlier, to file a Petition for Reconsideration. No 
matter will be reconsidered unless it clearly appears from the face of the Petition for 
Reconsideration and. the arguments in support thereof that (a) there is obvious material, clerical 
error in the decision/order or (b) the petitioner, through no fault of his or her own, has been denied 
a reasonable opportunity to present argument or respond to argument pursuant to WAC 192-04-
170. Any request for reconsideration shall be deemed to be denied if the Commissioner's Review 
Office takes. no action within twenty (20) days from the date the Petition for Reconsideration is 
filed. A Petition for Reconsideration together with any argument in support thereofshould be filed 
by mailing or delivering it directly to the Commissioner's Review Office, Employment Security 
Department, 212 Maple Park Drive, Post Office Box 9555, Olympia, WA 98507-9555, and to all 
other parties of record and their representatives. The filing of a Petition for Reconsideration is not 
a prerequisite for filing a judicial appeal. 

AMIQ" REVIEW 

If you are a party aggdeved'by the ;attached Commissioner's decision/order, your attention is 
directed to RCW 34.05.5 10 through RCW 34.05.598, which provide that further appeal may be 
taken to the Superior Court within thirty (30) days from the date of mailing as shown on the 
attached decisionforder. If no such appeal is filed, the attached decision/order will become final. 
If you choose to file a judicial appeal,.you must both: 

Timely file your judicial appeal directly with the Superior Court of the county of your residence 
or Thurston. County. If you are not a Washington state resident„ you must file your judicial appeal 
with the Superior Court of Thurston'Coumy. See RCW 34.05.514. (The Department does not 
furbish judicial appeal forms.) AND 

Serve a copy of your judicial appeal by mail or personal service within the thirty (30) day judicial 
appeal period on the Commissioner of the Employment Security Department, the Office of the 
Attorney General, and all parties of record.. 

The copy of your judicial appeal you serve on the Commissioner of the Employment. Security 
Department should be served on or mailed to. ,Commissioner, Employment Security Department, 
Attention: Agency Records Center Manager, 212 Maple Park Drive, Post Office Box 9046, 
Olympia, WA 98507-9046. To properly serve by mail, the copy of your judicial appeal must be 
received by the Employment Security Department on or before the thirtieth (UP) dayof the appeal 
period. See RCW 34.05,542(4) and 'WAC 192-04-210. The copy of your judicial appeal your 
serve on the Office of the Attorney General should be served on or mailed to the Office of the 
Attorney General, Licensing and Administrative Law Division,1125 Washington Stred SE, Post 
Office Box 40110, Olympia,  WA 98504-0110. 
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INTERESTED PARTIES 

Swanson Hay Company 
clo McNeice Wheeler, PLLC 
11404 E Sprague Ave. 
Spokane Valley, WA 99206 

Employment Security Department 
Legal Appeals Unit 
Scott Michael 
PO Box 9046 
Olympia, WA 98507-9046 

SAL.es 

Lionel (heaves, W 
Assistant Attorney General, AO of WA 
Pacific Plaza, Suite 105 
MS WT 31 
1250 Pacific Avenue 
PO Box 2317 
Tacoma, WA 98401-2317 

ALJ Terry A. Schuh 
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