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I. INTRODUCTION 

System-TWT Transport (System), a motor carrier, attempts to 

avoid unemployment compensation taxes for its drivers who own and 

operate their own trucks (owner-operators), claiming they are independent 

contractors for purposes of a statutory exception from coverage under the 

Employment Security Act. The Commissioner of the Employment 

Security Department properly ruled that System's owner-operators are in 

its employment for purposes of the Act and that System failed to prove the 

exception from the Act's coverage. The Commissioner's findings in this 

Administrative Procedure Act appeal are supported by substantial 

evidence, and the conclusions are free of legal error because this case is 

controlled by Western Ports Transportation, Inc. v. Employment Security 

Department, where the court ruled an owner-operator was in covered 

employment of a motor carrier for unemployment insurance purposes, and 

federal law did not preempt the Act. W. Ports Trans. Inc. v. Emp't Sec. 

Dep't, 110 Wn. App. 440, 450-58, 41 P.3d 510 (2002). Western Ports has 

been the law in Washington for over 14 years, is consistent with many 

other states' decisions, and should not be overruled. 

System, however, raises a theory of federal preemption that 

depends on the false assumption that the tax will result in a "restructuring" 

of the trucking industry. This is empty rhetoric. As a matter of law, the 
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Act obligates employers to pay unemployment taxes for employment 

covered by the Act, and the assessment or its basis does not affect worker 

classification for any other legal purpose. Moreover, this tax obligation 

imposes only a minor cost increase and does not have the significant 

impact necessary to invoke federal preemption. System also focuses on the 

auditor's conduct to claim arbitrary and capricious or unconstitutional 

action and asks this Court to reweigh evidence, make new findings, and go 

far beyond the scope of judicial review and relevant precedent. The Court 

should affirm the Commissioner's order. 

II. COUNTERSTATEMENT OF THE ISSUES 

1) Did the Commissioner correctly rule that System failed to prove its 
owner-operators were free from its control or direction over the 
performance of services under RCW 50.04.140(1) as construed in 
Western Ports Transp., Inc. v. Emp't Sec. Dep't, 110 Wn. App. 440, 
41 P.3d 510 (2002)? And, did System fail to show Western Ports is 
wrong and harmful such that it should be overruled? 

2) Does the Federal Aviation Administration Authorization Act, which 
preempts state laws that significantly impact motor carriers' prices, 
routes, or services, preempt applying Washington's Employment 
Security Act to the services of owner-operators, when the Act applies 
generally to all Washington employers, poses only a minor cost 
increase, and affects owner-operators' classification only for purposes 
of the Act? 

3) Did System fail to establish arbitrary and capricious action or 
unconstitutional audit conduct when the Employment Security Act 
does not require the audit to be done in a particular way, and System 
had a de novo hearing in which it was not prejudiced in its ability to 
present a defense to the tax assessment? 

2 



III. STATEMENT OF THE CASE 

System-TWT Transport is a common contract or for-hire general 

freight carrier headquartered and operating in Washington. Agency 

Record System-TWT Transport Vol. 1 (ARSTl) 3-5 (Stipulations T 1). 

The Department selected System for an audit based on research by an 

auditor indicating System was likely misclassifying its owner-operators 

(truck drivers who haul freight for System using their own trucking 

equipment) as independent contractors and, thus, not paying required 

unemployment insurance taxes on their wages. ARST3 193, 222-23. The 

auditor had previously audited a different trucking company in Seattle, 

after which, the company "didn't disagree that they should be reporting, 

but they asked that we continue auditing trucking companies because they 

want to be able to play on a level playing field.... He didn't want ... his 

neighbors [to] have an unfair advantage over him." ARST3 191. 

To become an owner-operator for System, a truck owner must 

complete an application and agreement under which the owner-operator 

leases his/her truck to System and then drives it to haul freight for System. 

ARST1 3 (Stipulations ¶ 3), 6-38.1  System also employs "company 

drivers" who haul freight for System driving trucking equipment owned 

by System. System does not dispute that its company drivers are in 

1  A copy of the application and agreement is attached as Appendix A. 
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employment under the Act. ARST1 3 (Stipulations ¶ 2). System's appeal 

concerns the classification of owner-operators, who performed a variety of 

services, including accepting freight onto the owner-operator's truck at 

pickup locations specified by System, covering the freight with tarps as 

necessary, driving freight to a delivery location designated by System to 

deliver it to System's customer. ARST1 4 (Stipulations ¶ 5). System 

collects payment from the customers and then pays the owner-operators 

for hauling the freight. ARST1 4 (Stipulations ¶ 6). 

Following an audit, the Department determined the owner-

operators were in covered employment under the Act and assessed System 

$264,057.40 in unpaid taxes, interest, and penalties for the years 2007, 

2008, and 2009, except for the first quarter of 2007. ARST1 4 

(Stipulations ¶ 7). 

System appealed the assessment to the Office of Administrative 

Hearings (OAH), which held a de novo evidentiary hearing to contest the 

assessment as provided by the Administrative Procedure Act (APA), RCW 

34.05. After engaging in discovery, System filed a consolidated motion for 

summary judgment. on behalf of itself and three other trucking carriers, 

arguing that the owner-operators were independent contractors, that federal 

law preempts the Employment Security Act with respect to their owner-

operators, and that the audits were predetermined and conducted by 
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auditors who did not follow audit standards, which required dismissal of 

the assessments. ARST3 52-86. The Administrative Law Judge (ALJ) 

denied the motion and concluded the owner-operators driving services 

amounted to covered employment under the Act, but the value of leased 

equipment should not be taxed as wages. ARST2 401-13. The ALJ 

rejected System's preemption argument as a matter of law based on Western 

Ports, 110 Wn. App. at 450-58 (owner-operator was in employment of a 

motor carrier for unemployment insurance purposes;  and federal 

transportation law does not preempt the Employment Security Act), and 

found there were "genuine disputes of material fact regarding the 

relationships between carriers and contractors." ARST2 410-11. 

Addressing the claims of faulty audits, the ALJ declined to dismiss the 

assessments and recognized the challenges to the audits would be 

addressed at a hearing on the merits. ARST2 411. 

With respect to payments made for the value of the equipment 

versus wages for personal services, the ALJ further explained concerning 

the need for apportionment: 

The department should consider fair apportionment of 
payment under the contract attributable to driving or other 
personal services.... The taxing authority should not be 
expected to determine the contractual pay rates and 
industry average pay rates, but the burden should be on the 
taxpayer to provide this information with some evidentiary 
support. 
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ARST2 398 (emphasis added). The ALJ provided examples of how such 

apportionment could be accomplished. Id. The remand order further 

directed the Department to determine whether any of the owner-operators 

it included in the assessment performed no services in Washington, but 

again stated that "[t]he taxing authority should not be expected to 

determine situs of service of each entity paid by the petitioner in the audit 

years, but the burden should be on the taxpayer to provide this 

information, with some evidentiary support[.]" ARST2 399. Further, the 

remand order directed the Department to identify owner-operators that 

were incorporated businesses and, with respect to each such entity, to 

determine whether all personal services are performed only by corporate 

officers, again placing the burden on the carriers to provide information 

with evidentiary support. ARST2 398.2  

After procedural events not pertinent to the merits of this appeal,3  

the parties agreed to a hearing on the merits based on stipulated findings in 

2  System's assertion that the ALJ ordered the Department to factor out 
equipment costs is incorrect. See Br. Appellant 10 n.12. Rather, the ALJ placed the 
burden on System to supply additional information for the Department's consideration. 
ARST2 398. 

3  After the ALJ's remand order, the carriers provided certain additional 
information to the Department, and the parties discussed settlement. The carriers 
subsequently asserted an agreement had been reached by email between counsel. Eagle 
Sys., Inc., et al. v. Emp't Sec. Dep't, 181 Wn. App. 455, 457, 326 P.3d 764 (2014). The 
Department disputed this. Id. System moved the ALJ to enforce the alleged settlement, 
and the ALJ denied the motion. Id. at 458. System and other carriers then filed in Pierce 
County Superior Court a motion for an order for contempt and to show cause why the 
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lieu of witness testimony. ARST1 3-5. The parties' stipulations addressed 

the issues discussed in the ALJ's order of remand, including bifurcation of 

payments attributable to wages and equipment lease, situs of service, and 

owner-operators' corporate status. They also resolved the amount owed on 

the assessment if System lost on the merits: "For this case, the Carrier and 

the Department agree that if the owner/operators in the audit are found to 

be Carrier's employees under RCW [Title] 50, then the Carrier is liable for 

taxes in the amount of $58,300.99  for the years 2007, 2008 and 2009, 

excepting the first quarter of 2007." ARST1 5 (Stipulations ¶ 11). See also 

id. (Stipulations 9 (regarding attributing 70% of the payments as for 

lease of trucks and thus not taxable, and 30% of payments as 

"remuneration paid to the owner/operators [] for the operation of the 

equipment in hauling freight," for purposes of this. case), ¶ 10 (owner-

operators who operate businesses with employees are themselves not 

System's employees and have been excluded from the audit)). 

alleged settlement being negotiated in the pending administrative proceedings should not be 
enforced. Id. The superior court issued an order finding a binding settlement of the 
administrative appeals. Id. at 458-59. The Department appealed the superior court order 
enforcing the purported settlement agreement to the Court of Appeals. Eagle Sys., Inc., 
181 Wn. App, at 457-59. The Court of Appeals vacated the alleged settlement agreement 
on personal jurisdiction grounds because the carriers did not properly commence the 
action. Id. at 461. The court did not address whether a settlement agreement existed. Id. 
The matters were then remanded to OAH for administrative evidentiary hearings on the 
tax assessment appeals by System and the other carriers. ARST2 384-88. 
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The parties' stipulations also included attached exhibits, ARST1 6- 

38,4  and they reference records previously offered by the parties in support 

and opposition of summary judgment, which this Court may consider in 

reviewing the Commissioner's decision. ARST1 5 (Stipulations ¶ 12).5  

The ALJ entered an initial order upholding the assessment in the 

modified amount as stipulated by the parties. ARST2 319-26.6  The ALJ 

found that the owner-operators were in System's employment under RCW 

50.04.100. ARST2 322 (CL 4). The findings also note several provisions 

of the contract between System and owner-operators that showed control 

or direction over the performance of services. ARST2 320-21 (FF 10-22). 

4  System attached multiple additional records to its Petitioner's Brief in superior 
court, asserting that "BSD submitted an incomplete record," CP 200 n.5, and System cites 
to the additional material in its Brief of Appellant. But.  the parties' stipulations 
specifically identified the evidence the trier of fact was to consider. ARST1 5 
(Stipulations ¶ 12). Because the additional materials were not listed in the stipulated 
evidence, they should not be considered on appeal. See ARST1 140. 

5  The Court should disregard System's allegations about errors in adjustments to 
the assessment amounts after the ALJ's remand order, the parties' discussions of these 
issues and negotiations of a potential resolution, and facts pertaining to discovery 
disputes because they are based on records other than those that the parties stipulated the 
trier of fact may consider. See Br. Appellant 11 n.18; ARST1 5 (Stipulations ¶ 12). But 
even if these issues are considered, they do not affect the outcome of this case. 

While System asserts that this case went before the ALJ in "essentially the same 
posture the case would have been in if ESD had not breached the settlement agreement," 
Br. Appellant 12 n.17, this is not so. Crucially, as described herein, there are now 
findings and conclusions for the courts to review on judicial review (while previously 
there were none), and there is now a record as to the merits as a result of the parties' 
stipulations. The earlier absence of these necessary components of any judicial review 
under the APA is why settlement discussions broke down; the Department was concerned 
that the prior judicial review petition under the alleged settlement would result in a 
remand, wasting the parties' time and resources. It is incorrect that the Department's 
actions or alleged breach of settlement were designed to prejudice the carriers or increase 
their costs. 

6  A copy of the Initial Order is attached as Appendix B. 



Based on these findings, the ALJ concluded that System "has not met its 

burden, establishing that the owner-operators are exempt from tax as 

independent contractors pursuant to RCW 50.04.140," because System 

"exhibited significant control over the performance of service[.]" ARST2 

323 (CL 9). Having ruled that System failed the first element of the 

conjunctive independent contractor exception test in RCW 50.04.140(1), 

the ALJ did not address the second and third elements. ARST2 323 (CL 

10). The ALJ ruled that the Department's assessment was not preempted 

and should not be excluded or dismissed. ARST2 323-24 (CL 11-14). 

System filed a petition for review to the Department's 

Commissioner, and the Department responded. ARST2 337-41, 343-47. 

The Commissioner entered an order upholding the order of the ALJ, with 

additions and modifications. ARST2 350-82.7  The Commissioner agreed 

with the ALJ that Washington's Employment Security Act as applied to 

motor carriers is not preempted by the FAAAA preemption clause. 

ARST2 364. The Commissioner ruled the Department's assessment was 

not void, nor the result of arbitrary and capricious action. ARST2 364-67. 

The Commissioner upheld the ALJ's ruling that the owner-

operators were in System's employment and not excepted from coverage 

as independent contractors. ARST2 370-80. Concerning the "control or 

7 A copy of the Decision of Commissioner is attached as Appendix C. 
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direction" element of the independent contractor exception test in 

RCW 50.04.140(1), the Commissioner found that "System exerts 

extensive controls over the methods and details of how the freight-hauling 

and truck-driving services are to be performed by the owner-operators," 

proceeding to list a page-and-a-half of examples from the contract to 

augment the ALJ's findings. ARST2 372-73. The Commissioner also went 

on to address the second and third elements of the exception test. 

Concerning the second element, the Commissioner ruled that because the 

owner-operators performed service outside of System's places of business, 

System met its burden of proof. ARST2 376-78. As to the third element, 

the Commissioner ruled System failed its burden of proving the owner-

operators were independently established businesses. ARST2 378-80. The 

Commissioner ordered System to pay $58;300.99 for the audit period. 

On judicial review, the superior court affirmed the commissioner's 

decision. CP 632-38, 639. 

IV. SCOPE AND STANDARD OF REVIEW 

Judicial review of the decision of the Commissioner of the 

Employment Security Department is governed by the APA pursuant to 

RCW 34.05.510 and RCW 50.32.120. This Court sits in the same position 

as the superior court and applies the APA standards directly, to the agency 

decision and record. RCW 34.05.558; Courtney v. Emp't Sec. Dept, 171 

10 



Wn. App. 655, 660, 287 P.3d 596 (2012). The court reviews the decision 

of the Commissioner, not the underlying decision of the ALJ—except to 

the extent the Commissioner's decision adopted any findings and 

conclusions of the ALJ's order. Tapper v. Emp't Sec. Dep't, 122 Wn.2d 

397, 405-06, 858 P.2d 494 (1993). System improperly assigns error only 

to the superior court's order. Br. Appellant 2. Given that this is APA 

judicial review, System is required to assign error to the findings and 

conclusions of the agency's final order.8  

The Commissioner's decision is considered prima facie correct, 

and the burden of demonstrating the invalidity of an agency action is on 

the party challenging the decision—here, System. RCW 50.32.150; RCW 

34.05.570(1)(a). The Court should grant relief only if "it determines that a 

person seeking judicial relief has been substantially prejudiced by the 

action complained o£" RCW 34.05.570(1)(d). 

The Court undertakes the limited task of reviewing the 

Commissioner's findings to determine, based solely on the evidence in the 

administrative record, whether substantial evidence supports those 

findings. RCW 34.05.558; William Dickson Co. v. Puget Sound Air 

Pollution Control Agency, 81 Wn. App. 403, 411, 914 P.2d 750 (1996). 

8  In footnotes throughout its brief, System also quotes extensively from the 
superior court's letter ruling. But this Court does not review the superior court's decision, 
whose findings and conclusions are superfluous. Motley-Motley, Inc. v. State, 127 Wn. 
App. 62, 110 P.3d 812 (2005). It reviews the Commissioner's final decision. 
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Evidence is substantial if it is "sufficient to persuade a rational, fair-

minded person of the truth of the finding." In re Estate of Jones, 152 

Wn.2d 1, 8, 93 P.3d 147 (2004). The reviewing court is to "view the 

evidence and the reasonable inferences therefrom in the light most 

favorable to the party who prevailed" at the administrative proceeding 

below and may not reweigh evidence or witness credibility. Wm. Dickson 

Co., 81 Wn. App. at 411. Unchallenged factual findings are verities. 

Tapper, 122 Wn.2d at 407. 

The Court then determines de novo whether the Commissioner 

correctly applied the law to those findings. Tapper, 122 Wn.2d at 407. 

However, because the Department has expertise in interpreting and,  

applying unemployment tax law, the Court should afford substantial 

weight to the agency's interpretation of it. Courtney, 171 Wn. App. at 660. 

V. ARGUMENT' 

Under the Employment Security Act, Title 50 RCW, all 

Washington employers must contribute to the unemployment 

compensation fund for the benefit of their employees. 

RCW 50.01.010; RCW 50.24.010. The Act is intended to "mitigate the 

negative effects of involuntary unemployment" by applying the "insurance 

9  System places large portions of its argument in paragraph-length or even page-
length footnotes. Arguments in footnotes are ambiguously raised and need not be 
considered. State v. Johnson, 69 Wn. App. 189, 194 n.4, 847 P.2d 960 (1993). 
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principle of sharing the risks, and by the systematic accumulation of funds 

during periods of employment." Penick v. Emp't Sec. Dep't, 82 Wn. App. 

30, 36, 917 P.2d 136 (1996). "To accomplish this goal, courts must 

liberally construe the statute, viewing with caution any construction that 

would narrow coverage." Id. at 36; Shoreline Cmty. Coll. Dist. No. 7 v. 

Emp't Sec. Dep't, 120 Wn.2d 394, 406, 842 P.2d 938 (1992). Therefore, 

"exemptions from taxation statutes are strictly construed in favor of 

applying the tax, with the burden of proof on the party who seeks the 

exemption." W. Ports, 110 Wn. App. at 451. 

Under the Act, persons who perform services for wages for the 

benefit of a purported employer are in employment under RCW 

50.04.100, unless the employer can prove all elements of a narrow 

statutory exception under RCW 50.04.140. System does not appeal the 

Commissioner's conclusion that the owner-operators are in System's 

employment. And, System failed to prove all elements necessary to 

establish exception because the owner-operators are subject to control or 

direction concerning performance of services under RCW 50.04.140(1)(a) 

and are not independently engaged in business under (1)(c). 

System claims the Act is preempted by federal law based on the 

false premise that the assessment will restructure the trucking industry, 

and by making incorrect assertions about the Department's audit conduct 
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and legal standards for those claims. System's attempts to avoid the 

legislative choice to cover this type of employment relationship in the Act 

lack merit. The Court should affirm the Commissioner's order. 

A. System Does Not Appeal the Determination That Owner- 
Operators Were in Employment Under RCW 50.04.100 

To qualify as an employer under the Employment Security Act, an 

entity must have persons in "employment." RCW 50.04.080. The 

definition of "employment" in the Employment Security Act is 

"exceedingly broad." W. Ports, 110 Wn. App. at 458. It is specifically 

broader than at common law or for other legal purposes and includes 

service in interstate commerce. RCW 50.04.100. "Employment" exists if 

the worker performs personal services for the alleged employer or for its 

benefit and receives wages for those services. W. Ports, 110 Wn. App. at 

451; Penick, 82 Wn. App. at 40. Since "the transportation of goods 

necessarily requires the services of truck drivers, it is clear that the 

[carrier] directly used and benefited from the drivers' services." Penick, 82 

Wn. App. at 40. This reasoning applies regardless of whether the drivers 

own their trucks. When a worker meets these criteria for being in 

employment, the burden shifts to the employer to prove the independent 

contractor exception from coverage. RCW 50.04.140, Penick, 82 Wn. 

App. at 42; W. Ports, 110 Wn. App. at 451. 
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Here, the Commissioner properly concluded that the work 

performed by System's owner-operators constitutes "employment" as it is 

broadly defined under the Employment Security Act. ARST2 370-80. 

System does not assign error to this conclusion and makes no argument 

about it. Br. Appellant 2, 14, 29. Thus, System could avoid liability for 

unemployment insurance taxes only if it could establish the owner-

operators were independent contractors under RCW 50.04.140. It did not. 

B. System Failed to Meet Its Burden of Proving That Its Owner- 
Operators are Excepted from Coverage Under the Narrow 
Test of RCW 50.04.140(1) 

RCW 50.04.140 is an exception to a tax imposed for the protection 

of unemployed workers. Therefore, courts "will scrutinize much more 

closely" the facts alleged by the party seeking the exception. Fors Farms, 

Inc. v.. Emp't Sec. Dep't., 75 Wn.2d 383, 391, 450 P.2d 973 (1969). 

System failed to carry its burden of proving exception from coverage. 

The question under RCW 50.04.140 is not whether owner-

operators are independent contractors "under federal motor carrier law or 

common law. Instead, the question is whether [they] meet all [of the] 

prongs of the exemption test contained in the act, regardless of common 

law definitions." W. Ports, 110 Wn. App. at 459. This is because RCW 

50.04.100 explicitly provides coverage for services performed by persons 

who, under other laws, may be treated as independent . contractors. 
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("Employment" is "unlimited by the relationship of master and servant as 

known the common law or any other legal relationship." RCW 50.04.100). 

There are two methods to establish an independent contractor 

exception under RCW 50.04.140. System only sought to establish the 

elements of subsection (1). Br. Appellant 29-45; ARST1 71-119, 144-61. 

Under subsection (1), services performed by an individual for 

remuneration shall be employment "unless and until it is shown to the 

satisfaction of the commissioner" all of the following three elements: 

(a) Such individual has been and will continue to be 
free from control or direction over the performance 
of such service, both under his or her contract of 
service and in fact; and 

(b) Such service is either outside the usual course of 
business for which such service is performed, or 
that such service is performed outside of all the 
places of business of the enterprises for which such 
service is performed; and 

(c) Such individual is customarily engaged in an 
independently established trade, occupation, 
profession, or business, of the same nature as that 
involved in the contract of service. 

RCW 50.04.140(1) (emphasis added); Affordable Cabs, Inc. v. Emp't Sec. 

Dep't, 124 Wn. App. 361, 369, 101 P.3d 440 (2004) (employer must prove 

all three parts in order for its workers to be exempt). 

The Commissioner properly concluded that System failed to prove 

exception under 50.04.140(1)(a) and (1)(c). ARST2 371-75, 378-80. 
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1. System failed to prove owner-operators' freedom from 
System's control or direction over their performance of 
services under RCW 50.04.140(1)(a) 

To satisfy the first element of the exception test, System needed to 

prove its drivers are free from control or direction during performance of 

services, "both under the contract of service and in fact." RCW 

50.04.140(1)(a). "The crucial issue is not whether the employing unit 

actually controls, but whether it has the right to control the methods and 

details of the worker's performance." W. Ports, 110 Wn. App. at 452 

(emphasis added). System failed to prove such freedom. 

a. Washington employment security cases set forth 
the relevant test for control or direction 

Within the trucking business, the employing unit's control over 

work assignments is evidence of control or direction. Penick, 82 Wn. App. 

at 43. Further, the right to terminate a worker for substandard work is 

"incompatible with freedom from control over the performance of 

services." Id. (citing Schuffenhauer v. Emp't Sec. Dep't, 86 Wn.2d 233, 

237, 543 P.2d 343 (1975)). The courts have found that even truck drivers 

who choose their own routes and work hours are not free from control if 

the company has the right to terminate them for unsatisfactory 

performance, determines job assignments, and requires drivers to check in 

daily and clean their trucks. Penick, 82 Wn. App at 43. Similarly, a truck 
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driver who worked under an "independent contractor agreement" and 

owned his own trucks was not free from control or direction where the 

trucking firm required the driver to submit monthly vehicle reports, 

participate in the company drug testing program, purchase insurance 

through the trucking company, and seek approval prior to carrying 

passengers. W. Ports, 110 Wn. App. at 455. 

The trier of fact can properly consider federally mandated 

controls—including those under 49 C.F.R. § 376.12—in applying the 

statutory exception test. W. Ports, 110 Wn. App. at 453-54 (evaluating 

"controls over the leased trucks-with-drivers" in addition to those controls 

exerted by the carrier itself over the owner-operators' truck-driving and 

freight-hauling services). The court thoughtfully explained: 

It would make little sense for the Legislature to have 
specifically included service in interstate commerce as 
"employment" only to automatically exempt such service 
under RCW 50.04.140 based on federal regulations that 
require a high degree of control over commercial drivers 
operating motor vehicles in interstate commerce—and, as 
discussed below, that same degree of control is required 
regardless of whether such drivers are designated as 
employees or independent contractors. 

Id. Indeed, the more highly regulated an industry is, the less likely workers 

performing personal services for a putative employer in that industry will 

be free from that employer's control or direction, and thus the more likely 

they are to be employees. System essentially argues for the opposite 
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interpretation: any time there are many requirements by a third party, like 

the government—or by logical extension, a customer or insurer the less 

likely the worker is to be an employee because those controls cannot be 

considered. This makes little sense and would defeat the purposes of the 

Act by creating the potential to carve out workers in many industries from 

unemployment insurance coverage, at least as to this element of the 

independent contractor statute. 

b. The Commissioner properly applied the law 
concerning freedom from control or direction to 
the facts of the case 

The Commissioner properly found control or direction over owner-

operators' services. ARST2 370-80. The Commissioner adopted the ALFs 

findings from the Initial Order, ARST2 319-32, which include: 

• System may immediately terminate the agreement if it determines 
an owner-operator committed an act of misconduct detrimental to 
System or its business (FF 10); 

• owner-operators may not assign or subcontract to another party 
without System's written consent (FF 11); 

• all drivers must meet System's minimum qualifications, and 
System may disqualify drivers found to be unsafe or unqualified or 
in violation of any of System's customer's policies (FF 12); 

• third persons may not be transported without System's prior 
approval (FF 13); 

• owner-operators must comply with System's drug and alcohol 
policy, including random drug and alcohol testing (FF 14); 

• System can take physical control or possession of the truck at its 
discretion (FF 15); 

• System has exclusive control and possession of the owner-
operator's equipment (FF 16); 
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• owner-operators must receive written consent from System prior to 
trip leasing equipment to another motor carrier (FF 17); 

• owner-operators must submit certain delivery paperwork and 
receipts (FF 18) and must immediately notify System of accidents 
(FF 19); 

• owner-operators must operate the equipment in compliance with 
the rules and regulations of System (FF 20); and, 

• owner-operators may not disclose information about System's 
customer list without System's prior written consent (FF 21). 

ARST2 319-32. The Commissioner further noted that "owner-operators 

must maintain their equipment in a safe and prudent manner at all times 

and must ensure their drivers comply with System's policies and 

procedures and any subsequent revisions thereto;" "owner-operators are 

expected to cooperate fully with System regarding any legal action, 

regulatory hearing, or other proceeding arising from the operation of the 

equipment, the relationship created by the agreement, or the services 

performed under the agreement;" that "owner-operators are also required 

to assist in investigation, settlement, or litigation of any accident, claim, or 

potential claim by or against System;" and more. ARST2 372-73. 

The Commissioner correctly found that these requirements "are 

generally inconsistent with freeing the owner-operators from its control 

and direction; in other words, System is not just interested in the end result 

of the transportation services performed by the owner-operators, but it also 

concerns itself as to `how' the transportation services are to be performed 

by owner-operators." ARST2 373-74. The concern over how transporting 
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goods is to be performed amounts to control over the "methods and 

details" of the services. ARST2 372-75. This conclusion deserves 

deference because of the Commissioner's expertise in interpreting the Act. 

Safeco Ins. Co. v. Meyering, 102 Wn.2d 385, 391, 687 P.2d 195 (1984). 

And System has not challenged any of the findings, which are based on 

the contractual provisions. See ARST1 23-38. Substantial evidence 

supports that the owner-operators were not free from System's control or 

direction over the methods and details of their performance. 

Some, but not all, of these factors are federal requirements. But 

Western Ports permits consideration of federally required factors. 110 Wn. 

App. at 453-54. But even if the federal lease requirements could not be 

considered, multiple contract provisions require owner-operators to 

comply with System's and/or its customers' policies and procedures 

beyond those required by federal law or pertaining only to the equipment. 

See, e.g., ARST1 25-26 (paraphrasing provisions, emphasis added): 

• ¶ 14: owner-operator shall immediately notify System of any 
accident involving equipment and/or cargo and shall cooperate fully 
with System in any legal action or regulatory hearing; 
• ¶ 15: owner-operator shall be fully qualified to operate equipment 
in compliance with rules and regulations of System and regulatory 
agencies; 

17: owner-operator shall maintain equipment in good operating 
condition and shall be equipped with all safety devices required by 
System and the law; 
• T 20: if, in System's judgment, owner-operator has subjected it to 
liability because of owner-operator's acts or omissions, System may 
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take possession of the shipment and complete performance, and 
owner-operator shall waive any recourse against System and reimburse 
System for all costs incurred as a result of completing performance; 
• ¶ 21: the commission of an illegal act or other misconduct 
considered detrimental to System or System's business shall be 
grounds for termination of the agreement; 
• ¶ 22: if for any reason owner-operator shall fail to timely complete 
delivery or otherwise subject System to liabilities, System shall have 
the right to complete performance using the same or other equipment 
and hold owner-operator liable for the cost, and owner-operator waives 
any recourse against System; 
• ¶ 23.1): owner-operator shall comply with System's drug and 
alcohol policy and participate in its random drug and alcohol testing 
program; and, 
• ¶ 23.E: owner-operator must comply with System's policies and 
procedures and any revisions thereto. 
• ARST1 28: "Contractor agrees to provide and to operate the 
Equipment as the dispatchers of the Carrier deems necessary to 
conduct the Carriers business in a successful manner." 

Perhaps most important of these is ¶ 23.E (noted at FF20). Because the 

contract obligates owner-operators to comply with System's policies and 

procedures, System has the right to control their performance, which is the 

"crucial issue" under case law. W. Ports, 110 Wn. App. at 452. Thus, 

while System's argument that the Court should not consider federally 

mandated controls is incorrect under Washington case law, it is also 

immaterial under the facts of this case because of these additional controls. 

C. Western Ports is good law and should be applied, 
not overruled 

System asserts various reasons why this Court should depart from 

Western Ports, Br. Appellant 30-36, but none of the arguments has merit. 
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System's argument that Western Ports is inconsistent with other 

states' decisions is unavailing for two reasons. See Br. Appellant 30-32. 

First, most of those decisions are distinguishable. For example, the 

contractual relationship in Hammond v. Department of Employment, 480 

P.2d 912 (Idaho 1971), involved "a series of trip-by-trip contracts with the 

drivers doing little more than renting trailers from" the carrier, and the 

drivers were "entirely free from any control whatsoever in the 

performance of their work." A Nu Transfer, Inc. v. Department of Labor & 

Employment Security, 427 So. 2d 305 (Fla. Dist. Ct. App. 1983), was 

specifically acknowledged and distinguished in the Western Ports 

decision. W. Ports, 110 Wn. App. at 461. In Wisconsin Cheese Service, 

Inc. v. Department of Industry, Labor & Human Relations, 340 N.W.2d 

908 (Wis. Ct. App. 1983), the only showing of control was the power to 

terminate the leases. In Hough Transit, Ltd. v. Harig, 373 N.W.2d 327 

(Minn. Ct. App. 1985), Minnesota had a different definition of 

"employment" than Washington, and non-employee milk drivers were 

specifically excluded from the unemployment law. And Moba v. Total 

Transportation Services, Inc., 16 F. Supp. 3d 1257 (W.D. Wash. 2014), 

involved the definition of "employee" under the Fair Labor Standards Act 

and Washington Minimum Wage Act, which employs a balancing of a 

number of factors and asks, under the totality of the circumstances, 
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whether the individual is dependent on the business he or she is serving 

"as a matter of economic reality." Moba, 16 F. Supp. 3d at 1264. This is 

not the test under Washington's Employment Security Act, so the case 

does not apply here. Indeed, the Western Ports court acknowledged that 

other states had found carriers not liable for unemployment compensation 

for its owner-operators, yet it still found that they are covered in 

Washington. W. Ports, 110 Wn. App. at 461. 

Second, Western Ports has been controlling precedent for over 14 

years. Stare decisis compels respect for and adherence to this prior 

decision; it should be reversed only if it is shown to be incorrect and 

harmful. State v. Ray, 130 Wn.2d 673, 677-78, 926 P.2d 904 (1996). Stare 

decisis fosters parties' reliance on judicial decisions, id., and "assures that 

the same rules will apply to each citizen's case and that those rules may be 

known and relied upon." Davis v. Baugh Indus. Contractors, Inc., 159 

Wn.2d 413, 423, 150 P.3d 545 (2007). "[W]ithout the stabilizing effect of 

stare decisis, `law could become subject to . . . the whims of current 

holders of judicial office."' Id. (quoting In re Rights to Waters of Stranger 

Creek, 77 Wn.2d 649, 653, 466 P.2d 508 (1970)). Here, the carriers 

disagree with the law, but they have not shown that the law is wrong or 

harmful. On the other hand, overruling Western Ports would harm other 

carriers and drivers who have relied on and complied with Western Ports' 
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holding and paid their fair share of taxes, instead rewarding carriers who 

failed to follow this precedent with an unfair competitive advantage. 

Importantly, the Legislature has declined to modify the 

employment coverage provisions of the Act since the Western Ports 

decision in 2002, which indicates legislative acquiescence in that decision. 

City of Federal Way v. Koenig, 167 Wn.2d 341, 346-47, 217 P.3d 1172 

(2009). Notably, the Legislature has specifically exempted owner-

operators from coverage under the Industrial Insurance Act since 1982. 

RCW 51.08.180; Laws of 1982, ch. 80, § 1. It has never provided for such 

an exemption under the Employment Security Act. 

Moreover, the Western Ports decision is not an' outlier. See, e.g., 

Claim of Short, 649 N.Y.S.2d 955 (N.Y. App. Div. 1996); C.R. England, 

Inc. v. Dep't of Emp't Sec., 7 N.E. 3d 864, 876-77 (Ill. App. Ct. 2014); 

SZL, Inc. v. Indus. Claim Appeals Office, 254 P.3d 1180, 1183-84 (Colo. 

Ct. App. 2011). The Western Ports court acknowledged that courts "in 

various states having unemployment statutes similar to Washington's have 

found owner/drivers to be covered employees for purposes of 

unemployment compensation" under similar facts. Id. at 460-61. At most, 

System shows that different states have applied their own laws differently, 

not that Western Ports is incorrect. 
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System incorrectly suggests that Western Ports conflicts with the 

interpretation of the Interstate Commerce Commission (ICC). See Br. 

Appellant 35. Rather, the ICC has stated that it "take[s] no position on the 

issue of independence of lessors." 8 I.C.C.2d 669, 671 (1992). While the 

ICC made clear that the control regulation should not be deemed "prima 

facie evidence of an employer-employee relationship," it also sought to 

"reinforce [its] view of the neutral effect of the control regulation." Id. 

Thus, the ICC is "explicitly agnostic on the issue of the carrier-driver 

relationship." Remington v. J.B. Hunt Transport, Inc., 2016 WL 4975194 

at *5 (D. Mass 2016). If the ICC intended to preclude consideration of 

federal lease requirements when making employment determinations 

under state law, then it could have said so. Instead, its regulation says only 

that nothing in 49 C.F.R. § 376.12(c)(1), which provides for a carrier's 

exclusive possession, control and use of equipment during the lease, is 

"intended to affect" whether the owner-operator is an independent 

contractor or employee of the carrier. 49 C.F.R. § 376.12(c)(4). Neither 

the regulation nor the ICC's guidance say anything about barring 

consideration of the numerous federal leasing requirements under the state 

law inquiry. System overstates the ICC's guidance. 10 
 

10  The 1994 statement by the ICC also does not "reinforce" the position 
advanced by System, as it suggests. Br. Appellant 35 (citing Fed. Carr. Cas. P 3821 
(I.C.C.), 1994 WL 70557 (1994)). Rather, that statement merely clarified that the ICC did 

01 



System also suggests that Western Ports is inconsistent with 

Penick v. Employment Security Department, 82 Wn. App. 30, 917 P.2d 

136 (1996). Br. Appellant 39-40. This is not so. The court's holding in 

Penick was about company drivers, not owner-operators, and the language 

in Penick about owner-operators was dicta. Penick, 82 Wn. App. at 41-44. 

And the fact that the Commissioner had earlier decided in Penick that 

owner-operators were exempt is of no consequence. The Commissioner's 

decision is not precedential, and the Court of Appeals later "decidedly held 

[in W. Ports] that an owner-operator was not exempt from coverage under 

RCW 50.04.140." ARST2 368 (emphasis added). There is no conflict 

between Western Ports and Penick; but in any event, Western Ports has 

been the law since 2002. 

d. The common law test for control does not apply 

This is a statutory case. Therefore, System's contention that the 

Court should adopt the common law test for control articulated in Seattle 

Aerie No. 1 of Fraternal Order of Eagles v. Commissioner of 

Unemployment Compensation and Placement, 23 Wn.2d 167, 160 P.2d 

614 (1945), and Kamla v. Space Needle Corporation, 147 Wn.2d 114, 52 

not "intend the leasing regulations to create additional causes of action under state law. 
These regulations are merely intended to make clear that when a vehicle is under a 
carrier's control through a lease, it is responsible for the safe operation of the vehicle.... 
[C]ourts should be deciding suits ... by applying the ordinary principles of state tort, 
contract, and agency law.... [O]ur rules are not intended to influence, in any fashion, a 
court's liability determination." 1994 WL 70557 at *6. 
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P.3d 472 (2002), is off-base. Br. Appellant 36-37 and n.45. Seattle Aerie 

was decided before the Legislature specified that "employment" under the 

Employment Security Act is broader than the common law test, and thus 

has no relevance here." And Kamla addressed whether an employer 

retained the right to direct a contractor's work so as to bring the employer 

within the "retained control" exception to the general rule of non-liability 

for injuries of a contractor. Id. at 119. It is not an unemployment case and 

did not discuss Title 50 RCW. Unlike under common law, the exceptions 

to coverage under the Employment Security Act must be narrowly 

construed. Penick, 82 Wn. App. at 36; W. Ports, 110 Wn. App. at 451. The 

Commissioner properly rejected System's invitation to apply a "common 

law definition" of the term "control or direction" under RCW 

50.04.140(1)(a) that would somehow trump examples of control or 

direction in case law under the Act. ARST2 374-75. 

The Court should affirm the ruling that System failed to prove 

freedom from control or direction under RCW 50.04.140(1)(a). 

2. System failed to prove that the owner-operators were 
engaged in independently established businesses under 
RCW 50.04.140(1)(c) 

11 Seattle Aerie was decided on June 28, 1945, and the current definition of 
"employment' became effective on July 1, 1945. Laws of 1945, ch. 35, § 11 (definition); 
ch. 36, § 192 (effective date). It has not been meaningfully amended since. 
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The Commissioner properly ruled that System failed to prove its 

owner-operators were "customarily engaged in an independently 

established trade, occupation, profession, or business, of the same nature 

as that involved in the contract of service." RCW 50.04.140(1)(c); ARST2 

378-80. This element requires evidence of "an enterprise created and 

existing separate and apart from the relationship with the particular 

employer, an enterprise that will survive the termination of that 

relationship." Jerome v. Emp't Sec. Dep't, 69 Wn. App. 810, 815, 850 

P.2d 1345 (1993) (quotation omitted). As another court explained, "[t]he 

purpose of this requirement is to assure that workers whose income is 

almost wholly dependent upon continued employment by a single 

employer are protected from the vagaries of involuntary unemployment, 

regardless of their status as employees or independent contractors under 

the common law." SZL, Inc. v. Indus. Claim Appeals Office, 254 P.3d 

1180, 1183 (Colo. Ct. App. 2011) (interpreting nearly identical language 

in Colorado's employment security act, favorably citing Western Ports). 

With respect to trucking, having separate motor carrier authority 

from the Federal Motor Carrier Safety Administration is important to 

whether an owner-operator is engaged in an independent business. See 

Stafford Trucking, Inc. v. Dep't of Indus., Labor & Human Rel., 206 

N.W.2d 79, 84 (Wis. Ct. App. 1981) (because owner-operators depended 
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on carrier's operating authority to haul freight, if they "were terminated by 

[the carrier], in all likelihood they would be out of work until they could 

make similar arrangements with another carrier"). To be truly 

independent, owner-operators would need their own motor carrier 

authority so they could haul freight for others besides System. ARST2 397 

(Commissioner's recognition of this as a paramount factor in the trucking 

industry). System offered no evidence to show that any owner-operators 

had independent motor carrier authority. ARSTI 197; ARST3 329-30, 

380, 411 (Stewart deposition). 

Besides, even if an owner-operator had independent motor carrier 

authority, under the contract, he or she would need to seek System's 

written permission to use it and would need to provide proof of "adequate 

liability and cargo insurance" and would need to "remove or cover-up 

Carrier's identification devices from the equipment." ARSTI 23 ¶ 2; 

ARST3 325 (Stewart deposition). While owner-operators own their trucks, 

their exclusive lease with System prohibits them from operating the trucks 

to haul freight for anyone other than System during the lease term without 

written permission of System. This demonstrates lack of independence. 

The lack of motor carrier authority is not a mere paperwork 

formality. It shows that System's owner-operators did not carry on 

independent businesses during the audit period. A true independent 
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contractor performs work for him or herself, not just for one company on 

whom the supposed independent contractor is entirely economically 

dependent. See Jerome, 69 Wn. App. at 815-16. System did not present 

evidence that any owner-operators included in the audit actually 

performed any services for other carriers during the periods at issue. While 

the owner-operators can go work for another carrier under that carrier's 

authority if their relationship with System terminates, this is no different 

than any at-will employee's ability to work for another employer. 

Independence can potentially be established by showing that 

workers solicited, advertised, or held themselves out as a separate business 

to the public; had individual business cards; were subject to risks of loss 

from customer nonpayment; were registered as independent businesses 

with the State; and more. See Penick, 82 Wn. App. at 44. As the 

Commissioner noted, System did not even prove the owner-operators were 

registered as independent businesses during the audit period: 

The record is devoid of any business registration, business 
license, UBI number, and account with the Department of 
Revenue tending to show the existence of an established 
business entity. As such, it matters not that the owner-
operators owned their trucks and were responsible for the 
costs of operating those trucks; or that the costs of the 
trucks or trailers were significant; or that the owner-
operators maintained their own financial books reflecting 
their income and expenses.... The fact remains that the 
owner-operators had no established business entities that 
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were separate and apart from their own individuals in the 
fist place. 

ARST2 379. 

Further, there is no evidence that System's owner-operators ever 

advertised their services, and there is evidence they did not. See ARST3 

211 (Stewart deposition). The owner-operators did not have individual 

business cards. ARST2 380 n.4. Also, the contract required the owner-

operators to display System's logo on their trucking equipment to show it 

was being operated by System. See ARST1 23 ¶T 1, 2. This effectively 

prohibited the owner-operators from expressing business independence. 

System also protected owner-operators from risks of loss from non-

payment because it paid them for their work regardless of whether 

customers paid System. ARST2 380 n.4 (citing ARST1 4 (Stipulations ¶ 

6)). The Commissioner properly ruled that owning a truck alone does not 

prove exception under RCW 50.04.140(1)(c). ARST2 379-80.12  

12  While System may argue that its contract with owner-operators permits them 
to hire employees, this does not establish independence of the owner-operators whose 
wages are at issue in the Commissioner's order. As the parties have stipulated, the owner-
operators who are themselves employers were excluded from the audit. ARST1 5 
(Stipulations 110). 

System's discussion of an employer's ability to self-elect unemployment 
compensation coverage, Br. Appellant 29 n.38, 42 n.52, is also a red herring because the 
owner-operators at issue are not employers, and if they are in System's employment (as 
they are) and System fails to prove exception (as it did), then System is responsible for 
the cost of coverage. 

32 



Substantial evidence supports the Commissioner's determination 

that System did not meet its burden to prove the supposed independent 

contractors' independence, and this determination is free of legal error. 

C. The Assessment is Not Preempted by Federal Law Because It 
Imposes Only Minor Increased Costs and Does Not Relate to 
Carriers' Prices, Routes, or Services 

"In Washington, there is a strong presumption against finding 

preemption and state laws are not superseded by federal law unless it can 

be determined it is the clear and manifest purpose of Congress." Dep't of 

Labor & Indus. v. Lanier Brugh, 135 Wn. App. 808, 815-16,147 P.3d 588 

(2006) (federal Service Contract Act did not preempt overtime provisions 

of Washington's Minimum Wage Act), review denied, 161 Wn.2d 1025 

(2007)). System fails to overcome this strong presumption. 

Washington case law has already rejected System's argument that 

the Federal Aviation Administration Authorization Act (FAAAA) 

preempts the application of the Employment Security Act in this case. W. 

Ports, 110 Wn. App. at 450-58 (owner-operator driver was an employee 

for unemployment insurance purposes, and federal transportation law, 

including the FAAAA, does not preempt the Employment Security Act). 

And the Washington Supreme Court recently held that the $15-per-hour 

minimum wage law for employees in the hospitality and transportation 

industries in the city of SeaTac is not preempted by a nearly identical 
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preemption provision in the Airline Deregulation Act. Filo Foods, LLC v 

City of SeaTac, 183 Wn.2d 770, 357 P.3d 1040 (2015). It is clear that the 

Employment Security Act is not preempted. 

1. Background on preemption 

In 1978, Congress enacted the Airline Deregulation Act (Airline 

act), which included a preemption provision to "ensure that the States 

would not undo federal deregulation with regulation of their own." 

Morales v. Trans World Airlines, Inc., 504 U.S. 374, 378, 112 S. Ct. 2031, 

119 L. Ed. 157 (1992). It provides that a "State ... may not enact or 

enforce a law, regulation, or other provision having the force and effect of 

law related to a price, route, or service of an air carrier[.]" 49 U.S.C. § 

41713(b)(1). 

In 1994, Congress enacted the FAAAA with preemption language 

to "even the playing field" between air and motor carriers. Californians 

for Safe & Competitive Dump Truck Transp. v. Mendonca, 152 F.3d 1184, 

1189 (9th Cir. 1998), cent denied, 526 U.S. 1060 (1999). The FAAAA's 

preemption provision is nearly identical to the Airline act's: a "State ... 

may not enact or enforce a law, regulation, or other provision having the 

force and effect of law related to a price, route, or service of any motor 

carrier ... with respect to the transportation of property." 49 U.S.C. § 

14501(c) (emphasis added). But the addition of the phrase "with respect to 
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the transportation of property" "`massively limits the scope of preemption' 

ordered by the FAAAA." Dan's City Used Cars, Inc., v. Pelkey, U.S. 

133 S. Ct. 1769, 1778, 185 L.Ed.2d 909 (2013) (quoting Columbus v. 

Ours Garage & Wrecker Service, Inc., 563 U.S. 424, 449, 440 S. Ct. 2226, 

153 L. Ed. 2d 430 (2002) (Scalia, J., dissenting)). 

2. Generally applicable state laws—like the Employment 
Security Act—are not preempted by the FAAAA 

System relies almost exclusively on First Circuit cases to argue 

that applying the Employment Security Act to a carrier is preempted. Br. 

Appellant 19-20, 26-28. This reliance is misplaced for two reasons. 

First, System ignores case law from other courts, including 

Washington's, with analysis that is applicable to the Employment Security 

Act. For example, the Ninth Circuit held that generally applicable 

"background" laws are not preempted by the FAAAA. Dilts v. Penske 

Logistics, LLC, 769 F.3d 637 (9th Cir. 2014), cent. denied, 135 S. Ct. 2049 

(2015). The court held that California's meal and rest break laws are not 

preempted, even if it raises the overall cost of doing business or requires a 

carrier to redirect or reroute some equipment, because they are "generally 

applicable background regulations that are several steps removed from 

prices, routes, or services," just as are prevailing wage laws or safety 

regulations. Id. at 646. The fact that a law is likely to increase a motor 
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carrier's operating costs "alone does not make such law[] `related to' 

prices, routes or services." Id. Laws that "do not directly or indirectly 

mandate, prohibit, or otherwise regulate certain prices routes or services—

are not preempted by the FAAAA." Id. at 647. 

Second, the First Circuit cases are easily distinguished because the 

state law is so different. The Massachusetts' Independent Contractor 

Statute first determines whether individuals are employees or independent 

contractors. Massachusetts Delivery Assn v. Coakley, 769 F.3d 11, 15 (1st 

Cir. 2014). Then, for "employees," the law triggers additional legal 

requirements on the employers under various wage and employment laws, 

such as providing days off, parental leave, work-break benefits, and a 

minimum wage. 13  Id. The definition of "employment" in the Employment 

Security Act, in contrast, affects worker classification only for purposes of 

Title 50 RCW, which is specifically acknowledged to be broader than 

employment in other legal contexts. W. Ports, 110 Wn. App. at 458 (the 

only relationship the Department purports to define is "`the employment 

intended to be covered by the act for the purpose of the act and none 

other."' (quoting Compensation & Placement v. Hunt, 22 Wn.2d 897, 899, 

158 P.2d 98 (1945)); RCW 50.04.100. The witnesses' declarations 

" A court described the Massachusetts law as an "unprecedented and 
fundamental change in independent contractor law" that is "unique" and "unlike any 
other statute in the country." Sanchez v. Lazership, 937 F. Supp. 2d 730 (E.D. Va. 2013). 
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referenced by System, Br. Appellant 16 n.22, 24-25, state erroneous legal 

conclusions concerning the effect of the Department's assessment, as they 

falsely assume that reclassifying owner-operators for purposes of Title 50 

RCW results in their transformation to employees for all purposes or 

requires System to provide services only using employees driving 

company-owned trucks. 

System misreads Remington v. J.B. Hunt Transport, Inc., 2016 WL 

4975194 (D. Mass. 2016), which involved the Massachusetts Independent 

Contractor Statute and the Massachusetts Wage Act. Br. Appellant 20. 

There, the plaintiffs claimed that the carrier improperly deducted expenses 

from their wages in violation of the state statutes. 2016 WL 4975194 at 

*4. But the deductions are permitted under the federal Truth-in-Leasing 

regulations, so the court held the claims were preempted. Id. That is why 

the court stated: "What is explicitly permitted by federal regulations 

cannot be forbidden by state law." Id. The case has no application here. 

The Employment Security Act does not forbid or make illegal the use of 

owner-operators. It only imposes a tax. System and other carriers can 

continue to use owner-operators and classify them as independent for 

other purposes. 

Even the First Circuit would likely find the FAAAA does not 

preempt the unemployment tax. It has opined that, under the Airline act, 
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"the Supreme Court would be unlikely ... to free airlines from most 

conventional common law claims for tort, from prevailing wage laws, and 

ordinary taxes applicable to other businesses." DiFiore v. American 

Airlines, Inc., 646 F.3d 81, 87 (1st Cir. 2011) (emphasis added). And in 

Schwann v. FedEx Ground Package System, 813 F.2d 429, 433 (1st Cir. 

2016), it reiterated that carriers are not exempt "`from state taxes, state 

lawsuits of many kinds, and perhaps most other state regulation of any 

consequence."' Id. at 440 (quoting DiFiore, 646 F.3d at 89). 

The Washington Supreme Court has essentially adopted the Ninth 

Circuit's "generally applicable background law" framework with respect 

to a similar preemption provision found in the Employee Retirement 

Income Security Act of 1974 (ERISA). W.G. Clark Constr. v. Pac. Nw. 

Reg'l Council of Carpenters, et al., 180 Wn.2d 54, 322 P.3d 1207 (2014). 

ERISA's preemption clause provides that the statute "shall supersede any 

and all State laws insofar as they may now or hereafter relate to any 

employee benefit plan" covered under ERISA. 29 U.S.C. § 1144(a) 

(emphasis added). The clause thus includes the same "related to" language 

as in the Airline act and FAAAA. At issue in W. G. Clark was whether 

ERISA preempts claims made under two Washington laws, one that 

requires public works general contractors to execute and deliver a bond to 

protect workers, and another that requires the public agency to retain a 

38 



percentage of the money earned by the general contractor for payment of 

claims under the contract. W.G. Clark, 180 Wn.2d at 60-61; RCW 

60.28.011. The court held that the statutes were not preempted because 

they "apply generally to all workers on public projects, regardless of the 

type of work they perform or how they are paid." 180 Wn.2d at 64. 

More recently, the Washington Supreme Court agreed that the 

Airline act "does not preempt generally applicable laws that regulate how 

an airline behaves as an employer, even though the law indirectly affects 

the airline's prices and services." Filo Foods, LLC, 183 Wn.2d at 805. 

This too shows agreement with the Ninth Circuit's "generally applicable 

background law" analysis, which precludes finding preemption here. 

Like the meal and rest break laws in Dilts and the public works 

laws in W.G. Clark, the Employment Security Act is a generally 

applicable background law for all employers doing business in 

Washington. See Dills, 769 F.3d at 647. The Act does not aim at motor 

carriers. The requirement that System pay unemployment taxes for its 

owner-operators has at most a "tenuous, remote, or peripheral" 

relationship to its prices, routes, or services, not the kind of connection 

preempted by the FAAAA. Rowe v. N.H. Motor Transp. Assn, 552 U.S. 

364, 371, 128 S. Ct. 989, 169 L. Ed. 2d 933 (2008). It has less impact on 

routes and services than meal and rest break laws, which the FAAAA does 
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not preempt. Dilts, 769 F.3d at 646-47. And, unlike the laws applicable to 

public works at issue in W. G. Clark, the Employment Security Act applies 

to all employers in all industries. Any impact is too remote or tenuous to 

precipitate preemption under the FAAAA. W.G. Clark, 180 Wn.2d at 64; 

Rowe, 552 U.S. at 371. 

3. FAAAA preemption requires a significant relationship 
with the prices, routes, or services of motor carriers 

Airline act or FAAAA preemption occurs only where the state law 

aims directly at transportation, or where the law's impact on transportation 

is indirect but significant. For example, in the 1992 Morales decision, the 

Court held the Airline act preempted states' standards against deceptive 

airline fare advertising because each standard bore an express reference to 

airfares, and the standards collectively established binding requirements 

on how air tickets may be marketed. Morales, 504 U.S. at 388, 391. The 

Court cautioned that while an indirect impact may present a preemption 

issue, preemption requires a "significant impact," and federal law may not 

preempt state laws that affect prices, routes, or services only in a "tenuous, 

remote, or peripheral ... manner." Id. at 388-90. In other words, the words 

"related to" in the preemption provision "do[] not mean the sky is the 

limit" or that courts should read preemption provisions with "`uncritical 

literalism,' else `for all practical purposes preemption would never run its 
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course."' Pelkey, 133 S. Ct. at 1778 (quoting New York State Conference 

of Blue Cross & Blue Shield Plans v. Travelers Ins. Co., 514 U.S. 645, 

655-56, 115 S. Ct. 1671, 131 L. Ed. 2d 695 (1995)). 

Courts have clarified that FAAAA preemption based on an indirect 

impact presents a "borderline" case, and to find preemption, the state law 

must "bind[] the ... carriers to a particular price, route, or service and 

thereby [interfere] with competitive market forces within the . . . 

industry." Am. Trucking Assn v. City of Los Angeles, 660 F.3d 384, 396-

97 (9th Cir. 2011), rev'd on other grounds, _ U.S. _, 133 S. Ct. 2096, 

186 L. Ed. 2d 177 (2013) (quoting Air Transport Assn of Am. v. City & 

Cty. of San Francisco, 266 F.3d 1064, 1072 (9th Cir. 2001)). 

Our Court of Appeals specifically held that the "federal statutory 

and regulatory scheme does not preempt state employment security law by 

which a person who might be an independent contractor under federal 

transportation or common-law principles may nevertheless be entitled to 

compensation." W. Ports, 110 Wn. App. at 445. The court acknowledged 

the preemption provision at issue here, 49 U.S.C. § 14501(c)(1), and then 

highlighted a specific transportation statute within the FAAAA, 49 U.S.C. 

§ 14502(b), that expressly limits states' tax assessments on motor carrier 

transportation property. Id. at 456-57. The Court reasoned correctly that 

"when Congress has intended to prohibit state taxing authorities from 
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`burdening' interstate commerce, it has done so, expressly, clearly and 

understandably." Id. at 457. See also Mendonca, 152 F.3d at 1189 

(FAAAA did not preempt California's prevailing wage act with respect to 

motor carriers, despite the motor carrier's assertion the act "increases its 

prices by 25%, causes it to utilize independent contractors, and compels it 

to re-direct and re-route equipment to compensate for lost revenue," 

because the effect on prices, routes, and services "is no more than indirect, 

remote, and tenuous"); Bostain v. Food Express, Inc., 159 Wn.2d 700, 721 

n.9, 153 P.3d 846 (2007) (following reasoning of Mendonca, FAAAA 

does not preempt Washington overtime requirements as applied to 

interstate truck drivers). 

Similarly, Filo Foods, LLC v. City of SeaTac held that the 2013 

SeaTac ballot proposition establishing a $15-per-hour minimum wage and 

other benefits and rights for employees in the hospitality and 

transportation industries was not preempted by the Airline act, "because 

its affect on airline prices and services is only indirect and tenuous." 183 

Wn.2d at 807. The law regulates only employer-employee relationships; it 

does not directly regulate airline prices and services. Id. The fact that the 

proposition "may impose costs on airlines and therefore affect fares is 

inconsequential." Id. 

42 



a. An increase in operating costs does not trigger 
preemption 

Here, System is a company with more than 630 drivers, yet it 

complains that $58,300.99 in unemployment insurance tax liability over a 

three year period would increase its operating costs. Br. Appellant 5, 24, 

27-29. That fact is as "inconsequential" as the claim rejected in Filo 

Foods, LLC, 183 Wn.2d at 807. A state law does not meet the "related to" 

test of the FAAAA preemption clause "just because it shifts incentives and 

makes it more costly for motor carriers to choose some routes or services 

relative to others, leading the carriers to reallocate resources or make 

different business decisions." Dilts, 769 F.3d at 647. As the Seventh 

Circuit explained, System must "absorb the costs ... or pass them along to 

its [drivers] through lower wages or to its customers through higher prices. 

We do not see, however, how the increased labor cost will have a 

significant impact on the prices" offered to System's customers. Costello 

v. BeavEx, Inc., 810 F.3d 1045, 1055-56 (7th Cir. 2016). Minor additional 

costs do not trigger preemption under FAAAA. See id. 

Put simply, System's argument goes too far and would put a cloud 

over everything from fuel taxes, to business and occupation taxes, to 

property tax assessments for increased value of its real property, and more, 

because each can be attacked like the unemployment insurance tax. That is 
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not the law. "Nearly every form of state regulation carries some cost.... 

[But] Congress did not intend to exempt motor carriers from every state 

regulatory scheme of general applicability." Dilts, 769 F.3d at 646. 

b. The Department does not seek to "restructure" 
the trucking industry, and that is not the effect of 
paying unemployment taxes 

To claim FAAAA preemption, System advances two false 

assumptions: that the Department seeks to eliminate the use of owner-

operators in the trucking industry, and that barring the owner/operator 

business model will be the logical effect if owner-operators are covered by 

the unemployment tax. Br. Appellant 1, 2, 19, 22-23, 26, 29. But the 

Department only seeks to enforce the Employment Security Act, whose 

definition of covered employment includes persons who, under other laws, 

are independent contractors. W. Ports, 110 Wn. App. at 458. Applying that 

law is limited to the employment security tax and does not "deprive an 

entire industry of the right to use the owner/operator business model," as 

System dramatically claims. Br. Appellant 22. The Act only requires 

employers' payment of unemployment taxes without impacting the 

classification of workers as employees or independent contractors under 

other laws. Unlike the Massachusetts Independent Contractor Statute and 

Wage Act in the First Circuit cases, the definition of "employment" in the 

Act references no other law employers must comply with. RCW 
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50.04.100. The Commissioner ordered System to pay taxes, nothing more. 

ARST2 380. The potential for a small increase in taxes is far removed 

from a nearly 100% increase in costs associated with wholesale 

reclassification of independent contractors as employees for purposes of 

multiple laws, as was the case in Coakley. 769 F.3d at 15.14  

System protests that it is "unrealistic" to think that "carriers can 

restructure their businesses to treat owner/operators as employees in some 

contexts and independent contractors in others." Br. Appellant 25. The 

Court of Appeals already rejected this argument in Western Ports: 

An individual may be both an independent contractor for 
some purposes, and engaged in `employment' [under the 
Act].... In fact, although courts use the term independent 
contractor in unemployment law, as if one is either an 
employee and, therefore, entitled to benefits or an 
independent contractor and, therefore, not entitled to 
benefits, these terms should not be confused with the 
common law definitions of master and servant or 
independent contractor. . . . Thus, the question is not 
whether [an owner-operator] may be an independent 
contractor under federal motor carrier law or under 
common law. Instead, the question is whether he meets all 
three prongs of the exemption test contained in the act, 
regardless of common law definitions. 

W. Ports, 110 Wn. App. at 458-59. "All that the Employment Security Act 

la Under RCW 50.29.025, the highest unemployment insurance tax rates are 6-
6.5% of payroll. Because approximately 40% of System's drivers are owner-operators, 
ARST3 147, the maximum impact of the Department's assessment is a 2.4-2.6% tax on 
payroll, but in reality, it would be less because not all wages are taxed, as there is a the 
cap per worker per RCW 50.24.010, and System will not necessarily be taxed at the 
highest rates. 
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requires of the carrier is payment of the employment insurance tax." 

ARST2 409. 

Other courts have rejected motor carriers' claims that generally 

applicable state laws would require them to change their business models 

and reclassify their drivers for other purposes. The Seventh Circuit was 

not persuaded by a carrier's "bare assertion" that complying with the 

Illinois Wage Payment and Collection Act would require it to classify its 

drivers as employees for all purposes. Costello, 810 F.3d at 1056. The 

Colorado Court of Appeals concluded that "it is legally permissible for an 

individual to be an employee for unemployment tax liability purposes at 

the same time the individual is considered to be an independent contractor 

for other purposes under other laws." SZL, 254 P.3d at 1186. And the 

Illinois Appellate Court disagreed that applying Illinois' Unemployment 

Insurance Act to an interstate carrier would "prohibit motor carriers and 

drivers from establishing independent contractor relationships outside the 

context of the Act." C.R. England, 7 N.E.3d at 880. 

Like the laws at issue in these cases, the Employment Security Act 

does not require System to choose one business model over another. 

"Conspicuously absent from [System's] parade of horrors is any citation 

of authority showing that it would be required to comply" with other laws 

or reclassify its drivers for other purposes. Costello, 810 F.3d at 1056. The 
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Court should reject System's bare assertion to the contrary. 

The Employment Security Act "is precisely the type of background 

... law that only indirectly affects prices by raising costs." Costello, 810 

F.3d at 1055. The Act operates "one or more steps away from the moment 

at which the firm offers its customers a service for a particular price." S. C. 

Johnson & Son, Inc. v. Transp. Corp. ofAmerica, Inc., 697 F.3d 544, 558 

(lst Cir. 2012). This impact is to "tenuous, remote, or peripheral" to 

warrant FAAAA preemption. Rowe, 552 U.S. at 371. 

4. Western Ports concluded the FAAAA does not preempt 
Washington's Employment Security Act with respect to 
owner-operator drivers, and Rowe did not overrule it . 

System asserts that Western Ports did not consider express 

preemption under the FAAAA and, even if it did, Rowe overruled it. Br. 

Appellant 21 n.30. System is mistaken. 

Western Ports involved an owner-operator who was discharged 

and applied for unemployment benefits. 110 Wn. App. at 445-48. The 

court considered and rejected two federal preemption arguments: 1) that 

federal transportation law, including the FAAAA, preempted the 

employment security law; and 2) that any state and federal leasing 

requirements may not be evidence of control or direction for purposes of 

the exception test. Id. at 454-57; Br. Appellant 33-36. System makes both 

arguments here. Noting that Congress makes it clear when it intends to 
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prohibit taxing authorities from burdening interstate commerce, the court 

"decline[d] to infer that Congress, in enacting federal motor carrier law, 

intended to preempt state unemployment law." Id. 

While the Western Ports court did not discuss carriers' prices, 

routes, and services, the court was mindful of the FAAAA preemption 

clause—having cited its provisions—when it declared that federal 

transportation law does not preempt the Employment Security Act. Id. at 

456-57. If the Western Ports court had believed that owner-operator 

coverage under the Employment Security Act "related to" a carrier's 

prices, routes, or services and thus triggered preemption under 49 U.S.C. § 

14501(c), it obviously would not have ruled that federal law does not 

preempt the Employment Security Act. Id. at 454-57. 

In fact, a Colorado court followed the "persuasive" analysis in 

Western Ports to hold the FAAAA "does not preempt the determination 

that claimant [truck driver] was in covered `employment' for 

unemployment tax liability purposes." SZL, 254 P.3d at 1188. The Illinois 

Appellate Court similarly concluded that the Illinois Unemployment 

Insurance Act does not "fall within the massively limited scope of 

preemption ordered by the FAA Authorization Act." C.R. England, 7 N.E. 

3d at 880-81. System cites no case that holds the FAAAA preempts any 

state's employment security law. There is none. 
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System also incorrectly argues that Rowe v. New Hampshire Motor 

Transportation Association overruled Western Ports. Br. Appellant 20-21. 

Rowe merely noted that a state law can be preempted even if its effect on 

rates, routes, or services "`is only indirect,"' provided that the impact is 

significant. Rowe, 522 U.S. at 370 (quoting Morales, 504 U.S. at 386). But 

even the two Maine tobacco laws at issue in Rowe had a "direct 

`connection with' motor-carrier services." Rowe, 552 U.S. at 368, 371. 

The effect of one law was to require carriers to offer services that the 

market itself did not provide, and a second law imposed "civil liability on 

the carrier, not simply for its knowing transport of (unlicensed) tobacco, 

but for the carrier's failure sufficiently to examine every package." Id. at 

372. It thereby directly regulated a "significant aspect ... of the essential 

details of a motor carrier's system for picking up, sorting, and carrying 

goods—essential details of the carriage itself." Id. at 373. In finding these 

provisions were preempted, the Court emphasized that "the state law is not 

general, it does not affect truckers solely in their capacity as members of 

the general public, the impact is significant, and the connection with 

trucking is not tenuous, remote, or peripheral." Id. at 375-76. 

In contrast here, the Employment Security Act is not focused on 

trucking and other motor carrier services, it does not require carriers to 

offer any particular services the market itself does not provide, and it does 
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not directly regulate any essential details of the carriage of goods. By 

imposing unemployment taxes, the state in no way uses its regulatory 

power to "freeze in place" or "bind" carriers to specific prices, routes, or 

services. Rowe, 552 U.S. at 372. Rowe is entirely consistent with Western 

Ports and the Department's application of the Employment Security Act to 

interstate motor carriers. Western Ports is good law. 

No case overrides the governing precedent in Western Ports or 

supports that the FAAAA preempts the Employment Security Act. 

D. The Commissioner Properly Declined to Dismiss the 
Assessment Based on Alleged Audit Conduct 

System's final argument claims that the audit and assessment 

should have been excluded or dismissed for alleged faulty conduct. The 

Commissioner properly declined to dismiss the assessment under RCW 

50.32.050 and .080 because the audit and assessment were not arbitrary 

and capricious and did not violate System's due process rights. ARST2 

324 (CL 14), 364-69. 

In the context of agency action, arbitrary and capricious has been 

defined as action that is "willful and unreasoning and taken without regard 

to the attending facts or circumstances." Wash. Indep. Tel. 4ss'n v. Wash. 

Utils. & Transp. Comm'n, 148 Wn.2d 887, 904, 64 P.3d 606 (2003). If 

there is room for two opinions, a decision is not arbitrary and capricious 
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even though one may believe an erroneous conclusion has been reached. 

Id. A party seeking to demonstrate an agency action is arbitrary and 

capricious bears a heavy burden. Keene v. Bd. of Accountancy, 77 Wn. 

App. 849, 859, 894 P.2d 582 (1995). System fails to note these standards. 

1. System's theories about the manner in which it was 
audited do not establish arbitrary and capricious action 

System disparages the Department and its employees for the way 

in which it was audited. See Br. Appellant 45-54. It complains that the 

auditor lacked sufficient education and training, did not follow the 

Department's internal manuals, and was not impartial. Id. But Motley-

Motley, Inc. v. State, 127 Wn. App. 62, 110 P.3d 812 (2005), holds that 

when the statute does not require any particular investigative process, and 

where a party is afforded a de novo hearing to challenge the agency's 

decision, an allegation of faulty investigation does not, on its own, show 

arbitrary and capricious action. Id. at 78-79. 

In Motley-Motley, Inc., a property owner (Motley) sought judicial 

review of a final order of the Pollution Control Hearings Board that its 

water rights had been relinquished, which affirmed a tentative decision of 

the Department of Ecology. Id. at 66. The superior court had reversed the 

PCHB ruling because the investigator did not visit the property, contact 

Motley, review Motley's records, or examine aerial photographs before 
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the Department commenced the relinquishment action. Id. at 78. The court 

reversed the superior court, noting: 

The statute does not require DOE to use any particular 
process to investigate the possible relinquishment of a 
water right.... Moreover, even if DOE's investigation of 
Motley's water right was inadequate and incomplete, there 
was no actual prejudice to Motley. The relinquishment 
proceedings before PCHB were de novo, without deference 
to DOE's tentative decision. At the PCHB hearing, Motley 
had the right, opportunity, and obligation to present 
evidence rebutting DOE's proof of the alleged 
relinquishment of Motley's water right. 

Id. at 78-79. 

These same factors are present here. The Employment Security Act 

does not require the Department to use any particular process to 

investigate misclassification of workers or reporting errors. Id. at 78; 

ARST2 367. System had a de novo hearing to present evidence showing 

the Department's decision was incorrect. The Commissioner correctly 

rejected all of System's arguments on these subjects. ARST2 324, 367. 

Regarding the allegation that the audit results were 

"predetermined" because of performance requirements, Br. Appellant 47, 

50-51, the Commissioner weighed the evidence and concluded System 

showed no arbitrary and capricious action on this point. ARST2 365-66. 

The Commissioner found that the auditor conducted pre-audit research, 

which suggested that the employers selected for audit had most likely 
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erred in classifying its workers as independent contractors under the Act. 

Id. at 366; ARST3 193 (Stewart deposition). The Commissioner also 

reasoned that "[e]xpecting that the auditors almost always find errors may 

be nothing more than a statistical reality that most employers make 

mistakes." ARST2 366. Without any allegation—let alone proof—that the 

auditor "intentionally fabricated or otherwise manipulated the audit 

result," the Commissioner properly rejected System's attempt to ignore the 

legality of the tax, which "was consistent with the  W. Ports  decision." Id. 

Finally, System argues that the auditor "ignored" certain elements 

of the carrier/owner-operator relationship that it believes should change 

the outcome or would have "limit[ed] the assessment amounts." Br. 

Appellant 52-53. Of course, System had a de novo hearing to demonstrate 

these very issues, yet it still focuses on the auditor's conduct. In 

attempting to tie the merits of its tax liability back to what the auditor 

considered, System focuses on how the owner-operators "make a profit or 

loss, decide their own routes, decide their working hours," etc., and claims 

the auditor "ignored" or "never researched" whether an owner-operator 

happened to have a unified business identifier (UBI) or a corporate form. 

Id. Even if this were relevant, the portions of the auditor's deposition 
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testimony System cites do not support the allegations. 15  But more 

importantly, it is irrelevant here. That System may have offered some facts 

tending to show some parts of some elements is not enough to prove the 

owner-operators are independent contractors, and emphasizing those 

elements now is an invitation for this Court to reweigh the evidence. 

Simply put, the existence of contrary evidence does not make the 

Commissioner's decision arbitrary and capricious. Motley-Motley, Inc., 

127 Wn. App. at 80. 

System's inordinate focus on what the auditor considered in 

reaching her conclusions is misplaced, given that courts review final 

decisions, not the mental processes of decision makers. McDonald v. 

Dep't of Labor & Indus., 104 Wn. App. 617, 623, 17 P.3d 1195 (2003) 

(deliberative process an agency employs in reaching its ultimate decision 

is irrelevant in determining correctness of that action); Ledgering v. State, 

63 Wn.2d 94, 101, 385 P.2d 522 (1963) (courts should not probe mental 

processes of decision makers). And here, the auditor is not even the final 

decision maker. 

15  The auditor testified she "did a lot of research" and "did not recall" which 
owner-operators she investigated for corporate form. ARST3 336-37. She further testified 
she could not recall which owner-operators she researched for UBIs, but that whether or 
not an owner-operator happened to have a UBI would not change the outcome if the 
contract formed an employer-employee relationship. ARST3 451-52; see also ARST3 
211 (several owner-operators did not have UBIs). The auditor did not ignore certain 
contractual elements in reaching her determination. Rather, she considered the entire 
contract. ARST3 346-47. 
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2. System cannot show procedural or substantive due 
process violations 

System's complaints about the audit conduct also fail to show any 

due process violations. 

Procedural due process requires notice and an opportunity to be 

heard prior to final agency action. Motley-Motley, Inc., 127 Wn. App. at 

81. With respect to the specific allegation that the auditor did not 

adequately follow the Department's internal manuals, Br. Appellant 47-

49, "an agency's failure to comply with its own procedures does not 

establish a procedural due process violation. Instead, to constitute a 

violation, the party must be prejudiced. Prejudice relates to the inability to 

prepare or present a defense." Motley-Motley, Inc., 127 Wn. App. at 81 

(internal citation omitted). 16  The Commissioner properly concluded that 

"internal policies, directives, and standards do not generally create law 

that binds the agency," and that "the Department's failure to adhere to its 

16  The Department's Status Manual and Tax Audit Manual contain guidelines 
that are for internal use only and, as such, do not represent the official agency 
interpretation of the Employment Security Act. See Assn of Wash. Bus. v. Dep't of Rev., 
155 Wn.2d 430, 447, 120 P.3d 46 (2005) (even interpretive statements not binding on 
public or court "and are afforded no deference other than the power of persuasion."); 
Mgmt. Recruiters Int'l, Inc., v. Bloor, 129 P.3d 851, 856 (6th Cir. 1997) (noting that 
where an agency has the choice between binding rules and an advisory interpretive 
statement, the agency's choice to do the latter indicates its interpretation is not binding 
through judicial deference); see also Port of Seattle v. Pollution Control Hearings Bd., 
151 Wn.2d 568, 635 n.32, 90 P.3d 659 (2004) (noting that agency's purported failure to 
follow a permit writer's manual that was not adopted as a regulation did not justify 
modification of agency condition in a permit). Here, the Status Manual and Tax Audit 
Manual do not even rise to the level of an interpretive statement, which itself would be 
afforded no deference. See id. 
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own internal nonbinding standards or manuals is not an arbitrary and 

capricious action per se." ARST2 365 (citing Joyce v. Dep't of 

Corrections, 155 Wn.2d 306, 323, 119 P.3d 825 (2005)). System had 

notice of the assessment and an opportunity to be heard prior to the 

Department's final order. See Motley-Motley, Inc., 127 Wn. App. at 81. 

System can hardly be said to have been prejudiced in its ability to prepare 

or present its challenge to the assessment when it had a de novo hearing, 

particularly when it stipulated to the record. ARST1 3-5. 

Nor has System established a substantive due process violation. 

Substantive due process generally asks whether the government abused its 

power by arbitrarily depriving a person of a protected interest, or by 

basing the decision on an improper motive. Nieshe v. Concrete School 

Dist., 129 Wn. App. 632, 640-41, 127 P.3d 713 (2005). As a threshold 

matter, System must establish it was deprived of a constitutionally 

protected liberty or property interest. Id. at 641. "` [T]he protections of 

substantive due process have for the most part been accorded to matters 

relating to marriage, family, procreation, and the right to bodily 

integrity."' Id. at 642 (quoting Nunez v. City of L.A., 147 F.3d 867, 871 n.4 

(9th Cir. 1998)). Substantive rights can only be created by fundamental 

interests derived from the Constitution. Id. at 642. 
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System has not claimed any liberty or property interest is 

implicated here, because there is none. It merely argues that "ESD's audits 

were tainted by an improper motive" because of the auditor's performance 

criteria. Br. Appellant 47.17  This does not implicate substantive due 

process. Motley-Motley reached the substantive due process question 

(holding there was no violation) because that case involved property 

rights, and the cases it cites were land use decisions. Motley-Motley, Inc., 

127 Wn. App. at 82 (analyzing when a land use decision violates 

substantive due process, and citing Dykstra v. Skagit County, 97 Wn. App. 

670, 673, 985 P.2d 424 (1999) and Cox v. City of Lynnwood, 72 Wn. App. 

1, 9, 863 P.2d 578 (1993)). Those cases do not apply here. System has no 

fundamental right to be audited in a particular way, especially where a de 

novo hearing and judicial review are available to challenge the 

assessment. 18  

17  In its Introduction, System also asserts that the Department's audit was a 
"politically-motivated effort to restructure Washington's trucking industry." Br. 
Appellant 1. But it does not raise this as a basis to set aside the assessment in the 
argument section. See id. at 45-54. Nor does any evidence or fmding support the claim. 

" System makes a passing reference to its claim that "BSD imposed taxes, 
penalties, and interest on System that it knew were incorrect." Br. Appellant 47. But 
"[p]assing treatment of an issue or lack of reasoned argument is insufficient to merit 
judicial consideration." Brownfield v. City of Yakima, 178 Wn. App. 850, 876, 316 P.3d 
520 (2014). Even if the Court were to consider the issue—which presumably relates to a 
contention that the Department's original assessment taxed certain costs for equipment 
lease—the Commissioner noted System's statutory and regulatory obligations to keep 
and produce records showing workers' gross wage payments, and the Commissioner 
correctly ruled that "System did not provide all necessary information during the audit for 
the Department to make an accurate assessment," thereby authorizing the Department to 
calculate its assessment on the information available. ARST2 366-67. Hence, the 
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System's arguments are thus revealed as hollow litigation 

strategies that ignore that the Department took a position consistent with 

Western Ports. Taking a position that is consistent with binding case law 

cannot be arbitrary and capricious or unconstitutional action. See ARST2 

366. System failed its burden of proving arbitrary and capricious or 

unconstitutional action. 

Contrary to System's suggestion, Br. Appellant 46 n.55, the fact 

that the Court of Appeals recently held that audited carriers may state a 

claim for relief based on alleged constitutional violations does not amount 

to a finding that their rights were actually violated, and the Commissioner 

correctly concluded that neither the record nor System's legal arguments 

supported such a finding. ARST2 368-69; see Wash. Trucking Assns, et 

al. v. Emp't Sec. Dep't, et al., 192 Wn. App. 621, 647, 369 P.3d 170, 

review granted, 186 Wn.2d 1016 (2016) ("They will be able to invalidate 

the assessments if they can show that ... imposing the assessments based 

on ESD's audit procedures violated the constitution" (emphasis added)). 

The court ruled only that the carriers may state a claim, not that they 

established anything. Id. at 646-47, 649-50. 

3. The Commissioner properly declined to exclude the 
assessment or declare it "void" 

Department's original assessment was not knowingly incorrect but instead was based on 
the circumstances of the case. 
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Because System cannot establish any constitutional violations, the 

Commissioner properly declined to exclude the audit and assessment. 19  

ARST2 411. And System's reliance on RCW 34.05.452 is off-base. See 

Br. Appellant 48. Under that provision, an administrative tribunal "shall 

exclude evidence that is excludable on constitutional or statutory 

grounds[.]" (Emphasis added). But System asserts no basis on which 

evidence of the Department's audit is excludable. 20 

System makes passing assertions that the Department's assessment 

is "void" because it exceeded statutory authority. Br. Appellant 46, 54. 

System misuses the term, as the Commissioner properly ruled. ARST2 

364 (discussing Marley v. Dep't of Labor & Indus., 125 Wn.2d 533, 542, 

886 P.2d 189 (1994)), and other cases distinguishing an allegedly 

erroneous decision from one exceeding the type of controversy an agency 

may decide). The assessment is not void. 

19  System's argument that the Department's audit should have been excluded 
from evidence is waived below. The parties stipulated to the evidentiary record. ARST1 5 
(Stipulations ¶ 12). 

20  The cases on which System relies are inapposite. See Br. Appellant 47 n.56 
(citing Mapp v. Ohio, 367 U.S. 643, 655, 81 S. Ct. 1684, 6 L. Ed. 2d 1081 (1961) 
(extending exclusionary rule to state criminal prosecutions); State v. Miles, 160 Wn.2d 
236, 156 P.3d 864 (2007) (state agency's search of personal banking records obtained 
from a third party without a judicially authorized warrant or subpoena violated article I, 
section 7 of Washington Constitution); McDaniel v. City of Seattle, 65 Wn. App. 360, 
828 P.2d 81 (1992) (knife obtained illegally through a warrantless search and suppressed 
in criminal trial admissible in defendant's subsequent civil suit); and Barlindal v. City of 
Bonney Lake, 84 Wn. App. 135, 925 P.2d 1289 (1996) (Fourteenth Amendment 
exclusionary rule prohibited law enforcement agency in a civil forfeiture action from 
using evidence obtained without probable cause for the search and seizure). 
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VI. CONCLUSION 

System failed to prove that the owner-operators are excepted from 

coverage. System's arguments that the assessment is preempted or must be 

dismissed due to alleged faulty audits were properly rejected by the 

Commissioner. The Court should affirm the Commissioner's order. 

RESPECTFULLY SUBMITTED this  6"day of January, 2017. 

ROBERT W. FERGUSON 
Attorney General 

ERIC D. PETERSON, WSBA No. 35555 
Senior Assistant Attorney General 
LEAH E. HARRIS, WSBA No. 40815 
Assistant Attorney General 
Attorneys for Washington State 
Employment Security Department 
OID No. 91020 
800 Fifth Avenue, Suite 2000 
Seattle, WA 98104 
Phone: (206) 464-7676 
Fax: (206) 389-2800 
E-mail: ericpl@atg.wa.gov  

LeahHl@atg.wa.gov  
lalseaef@atg.wa.gov  
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ARIYER SRIGHTS  
BY COMYLRTING AND SUBMtTTJNG THIS )?M0. Q'AL MST0RYMACKG$W1- St~IiV1~l ItX:ti'~  

1 understand that in accordance with SYSTEM TRANSPORT- TW TRANSPORT-JAMESJ. WILUAMSpollcy, all ptb-T&0&4; 
emplbyees and tease or contract drivers must successfully complete a blood or urine drug screen analysis as a cond)t)oh ef' 
employment or carbl"llon ass driver asrequired by the Federal Motor Carrier Safety Regulations,'  

S'-  w 
Further, 1 understand that an invitation to attend orientation on behalfof SYSTEM TRANSPORT- TW TRANSPORT ,- ` 
JAMES -f MLUAMS does not constitute an offer of employment or contract services and that there." 
em ployerfemployas relationship or contract services until such time as I have successfully completed the orientation; processand " 
been offered a position with SYSTEMTRAMSPORT-TWTRANWORT-JAMESJ. MLUAMS 

Further, 1 understand and a6know4edge that my submission to a blood or urine drug screen analysts is required to be 
administered by SYSTEMTRANSPORT-TWTRANSPORT.JAMESJ.WULAMS The unsa6sfadoryresuttsofsaidtestshalt 
prevent any f other consideration of my prospecfnta employment or contract services with SYSTEM TRANSPORT. TW  
TRANSPORT --JAMESJ. WILL44MS 

Hereby agree to submit to a blood or urine drug screen analysis and auttwrize the release ofthe results of my drug screen to 
representatives of SYSTEM TRANSPORT- TW MUSPORT- JAMESJ. W&LIAMS 

Author¢a or its agent to invastigate my bapkground, character, general reputation and prW~remploymentbyc ontecf1ng my prior 
amployers or lessees, references or any other individuals SYSTEM TRANSPORT K 7W TRANSPORT- 
JAMES J. WILLMNSbons)dersnecessary This gives SYSTEM TRANSPORT-TW TRANSPORT-JAMESJ.WLIAMSthe 
authorration to release all employment or contract service information to prospective employers with or without whiten 
authorization. 

AcknoMedga that this is a sum maryonly and that final proposal for employment or contract services must be completed upon 
arrival at corporate, office and agree that providing false, mWeadkng w Incomplete statements to this summaryor in oonnermn 
with SYSTEM TRANSPORT- TW TRANSPORT'-JAMESJ. W/LUAINS evaluation of me as a candidate foremployment or 
contract services Is grounds for immediate• termination of my employment pr contract services, regardless of when such 
Information m discovered 

Agree that my employment relationship orlease contract (if any) with SYSTEM TRANSPORT- TW TRANSPORT--
JAWES J. W WAMS shall be construed according lathe laws of the state of Washington. 

The Civil Rights Act of 1964 prvhbits discrimination because of race, religion, se age, or national origin. 

In accordance vft FMCSR §391.71, SYSTEM TRANSPORT- TW TRANSPORT-JAMES.I. IWLUAMSmustInform all 
applicants that the information he/she provides in accordance with paragraph @x10) of this section may be used, and the 
applicant's previous employers wilt be contacted, for the purpose of Invastbabng the applicant's safety performance history 
Information as required by paragraphs (d) and (e) of §391.23 The prospective employer mustalso notify the driver In writing of 
hWhaf due process rights as specttied In §391.23(i) regardmg mformation received as a result of these investigations 
ProspecWe applicants have the right to review information'provided by previous employam, the right to have errors In the 
Information corrected by the previous employer and for that previous employer to re-send 1he corrected Information to the 
prospective employer, the right to have a rebuttal statement attached to the alleged erroneous information, I the previous 
amp)oyer and the driver cannota@ree'un the accuracy-of the information. 

This certifies that talus applil-tioru was ewupl<eted by ruk in my own bandwritijaz and that all entries 
on it and information W it are true and complete to tote best of my lonowledr-c 
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FO BOX 3456 SPOKANE, WA 99220 1-800-762-3776 (FAX) 509-625-3912 
kersoualIfistazv/Backeronnd SnmmarY 

Soci,~t eourity# Date of Birth 
Month Day Year 

'Address foTPast Tbree Years 
. Street City State Zip 

_ - ~'sasW.+ 7  L Llow I or>g 

HOW Lung 
y ` '-:.ln Case of Emergency notify 

Name(Relation) Address Phone 
xame bf Your Closest Rotative: 

- -' (Not living With You) Name (Relation) Address Phone - 
Npnc of Spouse's Closest Rotative, 

(Not Living WithYou) Name (Relation) Address phone 

:': Vositaon Applied For 
Have You Worked For this Coiryany Before Where 
Dates: From To Position 
Reason for Leaving ' 
Names of Relatives in Our Ezuploy 
Who Referred You 

REFERENCES (Someone able to verify personal history, such as a close frima, ntoibor, or relativenot 
living with you other than above), 

Name City State 
Telephone f Relationship ' How Yong Known 
Name ' City State 
Telephone f 1 Relationop How LangKnown 
Name City, State 
Telephone j ) Relationship How Yong Kuowzt 

i MUARY STATUS ` 
Branch of Service Dates: From To 
Rank at Discharge Date ofDiseharge 
Drag Status, Reserve Status 

EDUCAMN 
Circle Highest Grade Completed, 12 3 4 5 6 7 8 Wigh School: 12 3.4 College: 12 3 4 

Last SehnolAttended 
Last Cetti&ates, Degrees, Diplomas, Etc 
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10 YEAR EMPLOYMENT RECORD "- 
Begin with your present employer and work backward in order, risking ALL your cmplayers, driving school turd ' 
other training programs, periods of oMtary service, self-employment, and unemployment for at least 10 years. - 

Federal Motor Carrier Safety R2 gWations (FMCSR'S} requites ALL time 
to be accounted for last 10 years. 

May we contact your present employer (if any) to verify your work rm&d? Yes No " 

Company Position I-161d 
City ST Type ofEgulp.Driven- 
Telephoue [—) Type of Troller Pulled  
Dates: From To Rosen For Leaving ^: 
A. Were, you subject to the FMCSRs under tins etuploye:0 YES NO _ 
E_ Myou perform a safely-scns16ve function for rtes employ"? YES NO 

Comparry Posillon Hcld 
City ST Type ofF4uip.Drivcn 
Telephone V Type ofTzail r?ulled 
Dater From To Reason For Leaving 
A. Were you subjoat to the FMCSRs under this employer? YES NO 
H. Did you pa-form a safety-5com&cfuneNon for this employer? ' YE5 wo 
Company Position Held „rrJ  

City ST Type ofEquip.Drivem 
Telephone U Type of Trader Pulled 
Dates: Floret To Reason For Laving - 

A. 'Were you subjatto the FMCSRs uodcr this employers YER NO '= 
0. Did you pmfvrmasofic saasitivcfunctionforthismybyrO YES NO  

Company PoutionHedd 
City ST Type of Isquip.Uriven } 
Tekpbone Type of Trailer Pullcil 
Dah:Vt From To 12casonFortzavaig 
A Wert you subject to the FMCSRs tinder thu employtr? YFS NO 
B. Did you perform it sak*scusitive fimction for this cm&ym? YES NO 

Company Position Iic3d - 
City ST Type ofEquip-Drivcn ' 
Tekphorie U Type of Trailer Pulled 
Dates: From To Reason For Leatring ; 
A. Were you stbjeot to the FMCSRs under Ibis cwployer? YFS NO M 

$. Uidyou perform a safetysmtilive function for tizis employer? YES NO - 

Company PositionHdd - 
City $T Typo of Equip.Driven 
Telephone U Type of Trailer Pulled  
Dates: Fmm To ReawnFor]savnag. 
A. Were you subject tgtise FMCSRs under flies employer? YES NO 
B Did you perform a function for this employer? YES NO 

Company Position Held - 
city ST. Type ofEquipbriven ,s 
Teiephone ("_,) Type of TrailerrUmcd 
Dates: From To Reason For Leaving 
A. Were you subject to the FMCSRs undo ibis employer? XEs NO 
B. Did you perfonn a safety-sensitive Reaction for this employer? YES NO 

*,broach separate sheet ifne'cessary for complete .10 year employmen&hackgrormd history. 
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List Safe b warM You Hold & Frorn Whom 

- NfOT01t VEHICLE RECOIM QUALIACAMONS 
_priveisT,icaw Heldin The Past 10 Years: 
^ ,Ucease lrTri Aer" Type +'xniratianD~te 
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`ACCIUM RR ORD 
• fist A1GL Accidenfs Irnolveinent VYirli %~iNY Motor Ve3ncle Fo'r The fast 10 Yeats 
Date '"" - Vefiicie Nature of 9 ccideut „ : Tnhftfe~/Fetayities Were You at Fanit? _.  

`*14c,Yude Capy(s), OfAceident Report and/or Written Explanation for the last 3 three years 
f- _ -- 

s ~isEA7.L'1raf o CdnViCtiois andg.rfa u cs ForThePast 10'S' M 
Date Location fState) ' Violation Type Vehicle Fine? 

i - 

RECORD OF COW=IONS 
list ALL Msdemeanors or Felonies that you have pled "gu&y" to, been coxMoted of, or pled "no contest" to 
(ifnone write "none') 
Date City/Statelcountir Charges Fdony/msd. Sentence 
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SUSTQd 641.,&,~ 1-1 luim Yc& H~Lkk~i of 
2. Have you been convicted, or are anychar -speodiu -less gr g for reckless or care 

operitio,a of a motor vehicle? Yes 

3. Have; you M!RR- beca comnctcd, or are any charges pending for driving under the influence 
of alcohol; a zarcob-adrug, amphetamines, or dcr&ahvts thereof? Yes No 

4, ITavz you UMbcon. convicted of any orbnhW cba!Xcs9 Yes 

S. Save you EVER tested positive or refused to test for drugs.or alcohol? Yes "'N' 
6. Are you authorized for  employment  in the IJAtcd States? Yes  
7. Have you ffnIL been tewrinatcd from. 2Ljob? Yes 
B. Have you WERhad an alcohol test with a result of 0.04 or higher alcohol con=&zfiDn? Yes,  No 

9. 11aveyouBMhad averifird positive; drug test lcsult? 
10 Have you r*TILxef4" to be tested (=Ipding yedfiod adulterated or mibstitntEd drug Led result)? Yes 

11. Have you EVER committed other violation of DOT agency drug & alcohol testing regulation? Yes No's  
If yes, (NII), do you have documentation ofthe suwassfuLcompWon ofDOT retum-to-dutyrequiremeds, 
including follow--p tests? Yes 

12 Have you in thepast ten (10) years been found civilly liable for causing personal injuries in IL 
motor vehicle acoldent? 

Ifyow answered Yes to any afther abom pease ewkin on r;-Tegamte sheet vfoaperl  

-PHYSICAL MSTORY ------- 
Are von physically Mable of heavy manual &bor? Yes No 

Are you physically able to do the foll.Wing?. 

Xes No 

Yes NO Climb on and off  trailer. 

Yes No Get under unit to perform duties, such as checking brakes and visual inspection 6t ''w z' 
. Y'- 

Yes No Raise and lowerliood of tractor. 

Yes No Tarp and untarp loads (flatbed division). 

Yes NO Load and unload cargo. 

yes NO Apply enough pressure to release fift,wheel. pin- 

Yes NO Work frequently in severe cold or extreme heat 

Yes No Repeatedly lift and Carry MgO WCUling Up to 100 JW. Per item- 

Yes No Sit stationary in a drivees seat for long periods of time. 

,Yes No Apply enough pressum to trail:r tandexulover to release locking pins 'q~bC-d5HQ'  

tandems. 

Yes No lie as dutytbe maximum allowed by D.O.T. $ours of Service IZegula3inzrs; _ " 
7: 

Are you adinj=ble,  to Canada? 
Do you have aL vabd passport? 

Do you have a cua)wt Transportation WorIceriF Identification Card CEWIC)? Yes = No 

Date oflast D.O.T. Physical Examination . 

Doctor Address vao— 

Have you ever been granted awaiver under swtion391.49 ofthe'Feder-al Motor Carrier Safety RegIattIons-:;,,,r,--,  

pertaining to the loss offmit, leg, hand, or arm? Yes No 

This cerliffes that this application as completed by me, in in owxe bandwritine, and that gli Aftia 
on it and  joforwation in it are true and complete to the best of my knowW[Le....-.-,-- 

";A 

=uhfti A - 
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ak,  7:- nr  

15. 
In connection with my application for employment (including contract 
you, I understand that consumer reports which may contain public rwoxd4nfb~;~;;64ay 6; 

~ 't ' - -  S-Ofl  P USIS Commercial Services. These reports may include the following t~pe 11adics 

previous employers, reason for termination of employment, workbxpericii 
understand that such reports may contain public record information co 4 
compensation claims, credit bankruptcy proce6gngs, criminal records; idd oftr 

agencies which maintain such records, as well as information from USIS Commercial Services concerning 
previous driving record'r.cquests made by others from such state agencies, and stato provided driving records. 

I AUTHORIZE,  WrMOUT  RESERVATION,  ANY ]PARTY OR AGENCY CONTACTED BY DAC Td'-  cl-
M INM THE ABOWMMIXTIONED 11WORMATION. 

1 have the right to request from USIS Commercial SWices, upon proper identification, the nature and suhstan66-
of all infamnation in its files on me at the time of MY  request, including the sources of information. and the 

recipmtAs of any reports an me, which USIS Commercial Services, has previously fmished within the two 
years preceding my request. I hereby consent to your obtaining the above information from USIS Commerci4l..'  

Services, and I agree that such information which USIS Commercial Services, has or obtains, and my 
employment (contract services) history vAth you if I am hired or (contracted), will be supplied by USIS 
Commercial SerNi=s, to other companies whom subscribe to USIS Commercial Services. 

I hereby authorize,  procurement of consumer report(s). If hired (or contracted), this outhodzation shall remaijf.-~  
on file and shall serve as ongoing authorization for you to procure consumer reports "s:: 
at any time during my employment (or contract) period.- 

If hired (or contracted), I consent to TRANS-SYSTEM, LNC. and/or its subsidiaries: 
SYMN T)R-WSPORTj  INC-, T.W. TRANSPORT, INC. and JAMS J. WILLUM'(BULK 
SERVICES 7RANSFORT, DfC.) supplying Wbrumilon on my employment history )ox contract services) t2o'W' 
third party reporting service, I agree to releaso, hold harmless, and indemnifyTRANS-SYSTEK INC. and 

*~ 
io 

subsidiaries, their offictrs, directors, agents, employees, independent contractors, third party reporting sejyic0&-'-' 
"d previous employers, from. all liability, claims or damages resulting from obtaining or supplying verification '.`' 
information on tne. 

FRWT FULL NAME SOCIAL SECUBMINUMBER 
:5-7 

APPLICAWI-S SIGNATURE DATE 

--Exh4f A - - 
APPENDIXK ' PaDefoftr 
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'̀ c ..^' '$ ::'.`.: ~. `ter •'~=~^.~"lA~./11T17"il ~i.]:iY /
y~/~~ 

/ i ' 

f = ;r '~ - • Syst'tt"nTtagspDrtr  fnc ;'f ~:Triupaii~ ~iw James J. WtUiams 

P 0.60X3456 SPOKANE WA 9922o 8110-76Z•3776 
(FMCSR§391.23)- INVESTIGATION analINQ'Q11tII - 

Applicant has appllad for a driving position with 
TRANS-SXSJTEM, VVC The applicant has authorized the role= ofany information you may have in regard to applicant's past 
employment record and character TtIELEASL:  i hereby authorize TRANS-SYSTEM, CNC. to {avestigele Tny past record and to 

z _ ascertain any and all information -% icb may concern my record, and t release my presentend past employers, any and all references. 
and all persons vAub otver firm a[) !lability Cat furnisbmg said information 
Stgnahtra: SSN• 

APFUC4W 00 NOT WMTOAI! WW MEN LUM 
_ y =' ,e,~-k+lttt-IrJE*kiF,ktidiYlf*h~lirf.#~kAnk*+~*#+k*3i',F#tnttr*ir###krs#,t##+raF#+kktF##*##*#ti#irt#star*##,FRatfiedrdnk#+LvF+F#tk.4~i&,r1k#~I-  

Kppbeant states he/she was employed byyort, 
Company name' From To 

1. Has applicant ever been employed by your company? Yes No 
2. If yes, do dates agree with those shown above? 'lees" No 

If no, starting dale • Termination date 
" 3. What'position(s) did applicant hold with your company? 

DTRDriver .Regional Local Other____ 
4. Did applicant drive? Tractorfrrmler Straight Truck Bus Other 
$. What type of trailer pulled? Flatbed Refer Van Tank Other 

>` 6. What kind of freight was hauled? Fxplain 
7. Was driver required to complete a Daily Log Sheet per FMCSR 3957 Yes No 
8, Wis app(tcant7 Layed off Disch"ged Resigned 

'= Ptease explain. 

a. Has this person had an alcohol test with a insult of 044 or higber alcohol conc=tration? 'lies Na 

e- if this person has violated a DOT drug and alcohol regulation, do you have documentation of the 
_ employee's successful conmpltdon of DOT return-to-duty,  requirements, including follow-up tests? 

Yes NO 

E Have you received information from any previous employers that this individual violated 
DOT drug and alcohol regulations? Yes No 

10. 'Was applicant involved in any vehicular aceideztts while in your employ? Yes No 
Ifyes, please explain preventable or noa preventable &dates 

.d 

r - 11 Did applimathave any cargo claims while is your employ? Yes NO 
Ifyes, please explain 

IL Would he/she be eligiblq for re-hire? 

Signature 'Title : 
phone Date 

_FAxxumBER 509.625-3912 

Exhibit A 
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-_- 

That I, am an employee or 

prospective employee of the company named blow and that I rcqucst a copy-of myofficial Driving Record be released to rely 
employer or prospective employer orthelr agent 

AU111DIftWIon of entployte of prospeoGve ettlployet ror release ofabslract of driving record, ' 

SIGNATURE =r "  

EWLOXE,R ATTESTATION  

(A) That the company named below is an employer or prospective employer of the above named  
individual and that  am a representative authorized tii bind said company.  

(B) That TOTAL INFORMTION SERVICES, INC., DIBIAI DAC SERVICES is acting as agent ' ~:':•i ' -_ 
on our bebalf to obtain the abstract-of driver records of the above named individual. ' 

(C) That abstracts of driver shall bo used exclusively to determine whether the above named  
individual should be employed to operate a school bus or commercial vehicle upon the public  
highways, and that no information contained therein shall be divulged, sold, assigned, or 
otherwise transferred to a third person or party. A commercial. vehicle is defined as any 
vehicle the principal use ofwhich is the transportation of commodities, merchandise, produce,  
freight, animals, or passengers for hire  

(D) That the information contained in the abstracts of driver reeorda obtained from the, -
Washington State Departmertt of Licensing shall be used in accordance,with the requirements - 
and in no way violate the provisions of RCW 46.52.130, attached in part for easy reference.. - 

TRANS-SYSTEM. INC ': 
COMPANY-NAME - 

P.Q. BOX 3456 SPOKANE WA 99220  
ADDRESS et 

01  
4 = x 

JEFIF RENESCI3( VICE P12 WENT PERSONftL 
NAME IPR1NTi THE a ter' 

CTS-
O
RECORI)MU 5T~E MAINTAINEb BY THE EMPLOYER OR PROSPECTIVE EMPLOYER FORA

OF NOT LESS THAN TWO (2) YEARS FROM THE LAST DATE ABOVE. FAILURE TO 06T-A1N ALL
Z. 

_ 
SIGNATURES OR MISUSE OF RECORDS OBTAINED FROM -THE STATE OF WASHINGTON MAY RESULT ' 
IN PAOSECUTION UNDER RCW 46.52.130.  

' G;WDRmmATA19RENclARSA$1'Ot8 ?~• •• 

9 
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' iI a[1S'•d~'JLGIih 1L?.1:. !'UUL 3!❑Lilill~LUtLLYttl[lW,,.V1iD YAJlllu" • .. - ~ ,':X .~, - _ - ^^D" - ^- , 

--- f-f-RA► N --SYST7EM INC i  

' 1A LEADER. IN TRANSPORTATION SOLUTIONS 

Jnline,Emioyment Application ` 

Position APpWIz  For- - 

System Transport T.W. Transport James J. WW 

Flatbed Van/Refrigerated Tanker/Bulk Cotnmoi 

insolo/Team OTR bsDiatream P] Solo Driver 
L'Regional-Californaa '(Owner/Operator 

Regional Phoenix, AZ QStadeat DiivedApprentice 
LRegional-Chicago ' 

t D`StudentDdver/Apprentice 
Lr Owner/Operator " 

} Personal lufor:mation ' 

' Last Name: FirstName: W. 

'Homophone; Cell Phone-.- E-Moat: 

Social Security No: Date of Buth:,  mmlddl M 

StreetAddresst City: State: Zfp: 

-Drivers License Number: State: 

Besttime to reach our - 
What is the best way to contact you? 
ORome Phone O Cell Phone ESE-Mail 

$ackzround _ 

Please Read i`lrrough and answer the followingew-shnns carefully- 
Have you Even.. 

Been denied a license, permit, or privilege to operate &motor vehicle? YoN b If 

Had your motor vehicle operator's license,.pezmit; or privilege suspended or revoked.? Y l=~N Q If 

Bp-n disquahfted from driving a motor vehicle udder DAT, regulations? X'Q N If 

Bash convicted for driving under the influence of alcohol or drags? Y ON 0, if 

i Been convicted for possesslon, sale, or use of narcotio drags, amphetamines, or a derivative? YL3N its If 

t#p:/Iwww-systemt=LcmnlapplioationhW =201( 
Exhibit A 
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itniLS-oy~ictli~ Jiu%: vuu~• ~L1uCbuiL vu~ aiuGn; :vtx~ ;: ioiviF - -- V - __ 7: `_ t s 

Seen wnvicted 6i' a seiious-traffiE vjblaGon, s" as carless otreckless'dr[v(ng or uvihfii[ - YEN k If ; - - 
reckless driving, ect.7  

'Been -ponvicted 4i; found not guilty by reason of insanity, or imprisotied for, a felony (as _ 
3efined by any U_S, or state law) at any time during the ten years beforb the date of this YON O 

~ bation? `•` 
• ke you wanted or under indictment for a felony (as defined by any O.S. or state law)? Y ON tD  

Have you, within the two (2.) years preceding the date of application: 
(1) Undergone an alcohol test in which a concentration of 0.04 or greater has been indicated? Y ON O 

(2) Undergone a controlled substance test in which a positive result has been verified? YON O 

(3) Refused to undergo either an alcohol or drug test or had an adulterated or substituted drug Y  ON- O w 
test verified? 
(4) Had any other violations of Federal Motor Cartier Safety Administrifion drug or alcohol •Y ON 0, - 
testing regulations?  
(5) Successfully completed retnm to-duty requirement$ following violation of &DOT drug or Y  N 0 
alcohol regulation? 

How many accidents have you been charged with in the past  years? 

Do you have a valid Class A, Commercial Driver's License? Y ON O 

Please check off additional endorsements held: Tank El Hazardous Materials  

Education s 

Goose the highest nest grade completed: 10 0 11 U f 3 12 i 
A'  ~+ 0 Spoken Languagesr English El 

Trade School? Yes 0 No 0 Other Technical Training: ` t 

If Yes, When did you graduate? Last Sebool'Attended:  

Please List Any Certificates, Degrees, Diplomas, Etn: a ~ 

Recent Employment Ilistoty 

3egin: with your present employer and work backward in order, listing ALL your employers, driving school and other;;-, 
raining programs, periods of mill 'servicer  self' ~PtoY en and unemployment for at least 10 ears- Use ` _ 
.upplementary sheet if necessary. Fill in all blanks. 
play we contactyour present employer to verify your work record? ®Yes C)No 

employer Employer  

Length of 'term From: / To_ / Length ofTeum From: ! Tr= 

Phone•Number - - Phone Number - - = "• ' 

Address Address - =tea • 

City: State: city:  

P~-+~ion held: Position Held_ 

Type of Equiptrimt: Type ofBquipment = x 

Type of Trailer: Type of Trailer. " 

ittp./Iruww.systemtrans.caznlappticatioruhtml _ 2!22!201):' 

Exhibit K ' 
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' ~iaaia-uysaoa,r; auk A" iiliU1LU1s Cc.r UV"Iw.. vii.., -r ~aaVzt ~ - • •• - '• - _ ^a''" '-~ • - 

States 13nven in: States Driven In: 

= Reason for Leaving. Reason for Leaving; 

Employer Employpr 

F 1,69th okTerrn From: ." ! To: 1, Length ofTerzn : From: / i 

Phone or - Phone Number - ' 

Address Address , 

city: State. City: S 

Position Held_ Position Held: 

Type of Bquipmetst: Type of Egmpment 

Type of Trailer. Type of Trailer. 

States Driven In: States Driven In: 

Reason for Leaving- ~ Reason fox Leaving 

. Total Years of Driving . 
Expederice: ' 

I understand that the information-fn this form will be used and that prior employers will be 
f contacted for purposes ofinvestigation as required by 39123 of the Motor Carder Safety 

Regulations. I authorize release of any informatioN including all information related to my 
alcohol and controlled substances testing and"training records, by any former employers and 
hold them harmless of any liability from release of said information. 

I agree 
- 

• _ $ubpnikAppUcation~.  _ - 

C 

tttp tlwww.systemtraus.00mfapplication.htmI - _ 21221201( 
Exhibit A 
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DRIVER EMPLOYh1E4f 

FOR CUSTOMERS  

9ERVLGE5 & EQUIPMENT Driver Employment  
;INDUSTRIES 5eRVIceo 5ystern Transpart Pays for Experience! Call us today to discuss our 
AavAN'rAGES pay packages at BOO-762-3776 

HOMt? Online Appftat on or 1 rint a PDF. Fill out our S, ' 
ppttcatilon 

We address our 
_ . 

~- 
customers' needs You tray also fax a resume to Human Resources at 509-625-3912" a 

through several distinct 
huslness segments and - 
send— dimensions: 

System Transport wouldn't be here tDday if it weren't for our Invaluable 
w Truckload & LTL drivers, Our entire team works closely to provide high quality service to 
• Dedicated our customers, We expect a lot from our drivers and In return,-we treat 
a 5peclafted them with the utmost respect. 
• Long Haul 
• Regional We are currendy hiring qualified drivers for all of our positforis, - 
o Local 

Company 
• 0afbed 0TR_D visim 

Our Equipment • M)dWest/Chlcagv ReglQnal •  

i~ Callfornla Regional ; 
Flatbeds • Phoenix.Regiolial F,- 
Step-deck • Colbrado Regional 
Maxi Flatbed 1Si3nnMC1b ~eaLQmol 
Multi-axle RGN • Pole Division 
Conastoga . trya_ ivislop - 
Wind Energy + Northwest Regiopal 
Over-Dimenslona) .. Wind F,nergy plyfslon 

Owner Operators 
• Mileage Q4ptract~ r 
• Porce~ta9e Cont=acts 

Why C11oose System Transport? Our company prides itself on its 
' family-oriented culture and we pay attention to the unique needs of ouf 

drivers, We are committed to delivering the highest level of service to 
our customers and that can only be accomplished with talented and , 
experienced drivers. We offer competitive pay as well as a full benefits 
package. 

Pay/ Benefits Our drivers receive some of the best pay In the Industry-  
ABOUT U3 our pay sole and benefits package are detailed in the company section. 
LOCATIONS Click on the logos for more infotmation: 

IN-HOUSE EMPLOYMENT Terminal Locations We have terminals arross the nation so you can 
l- ORWE.P. EMPLOYMNT choose a work location that Is dose to home, 

FOR CUSTOMERS' Equipment System Transport has over 800 late model power units and - 
SERVICES & r;QUXPMMr 

~aah11L-rRe~'! Ttt~\fT/^LT ~ n  - 

ittp:Uwww,systemftms.comldriver•-ecnploymcnt?cd18162989671$6af43c6e8824cccbe=e61c42e "14-SaSe.-. 2/221201( 
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.. 
over 1,20D hailers on the road. 

.AOVAKTAGE5 

Need training....- Drivers Training School 
Sw t  

t` 

2 
 

- i-,: , 

~ w • 

V '-IttpJfivvvw.,Systemhwas.com/driver-emp[oyment7edl8l62989h7lff6af43c6e8824eeebv=e6lc42a501dc595,e..,  2!22/201{ 
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ABOUT US  

LOCATIONS  
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We addreSv ouG r~ - _ ' -YY G:I~a6y.L =-? "r  -:'.:.•.• _ T - ice: ;.,s_'- =.~• ' 
customers* needs ~ 
through several distinct M' 820/6 of Gross Revenue (contractor owns truck on lralldi)1, •  ' f';; ..yW 
business segments and • 72% of Gross Revenue (contractor uses a companyztrall r) - - ' 
service dimensions: • 10096 Fuel Surcharge - _  

100% Tarpit►g  
TruckCoad & LTL 1000/6 Pick-up and prop charges  

■ C~edlcated 100% Detention (paid by customer)- 
Speclafted 

. Long Haut And Much Morel
Regional 

• Local Online Application   

Application PDF  

Our Equipment Or Call Recruiting at 800•-762-3775 7 AM.to  5 E'M (PS't)."  

Flatbeds Sc s•_ 
Step-deck =f`,,` _ - =z _'c :;`• 
Maxi Flatbed  
Multi-axle RGN -
Conastoga  
Wind Energy E,  

averDimenslona! T--~•..~ ,~^, =~s: - - ~> :~ _~ ;.. 

4,5Z 

'- s .2.. L 
sus 

 ~4 V.. Cwt,." '" ! _• ; 

s.x 

ittp,//www,systemtraw.com/dxiver--mploymentt2O-percentage-mntrac  s 
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} ABOUT Us,  

LOCAYIONS 

IN-NbUse kMPLOYMENT 

DRIVER EMPLOYMENT 

FOR cusTOMER& 

ssERV-rcryagQy1pmEN7 
 

rNnusT te$ SERVICED 
5yskem -rransport maintains offices across the country tq better serve 

ADVANTAGES our customers. No matter where your load originates or where it needs 
koMe  to go, System Transport has the team and equipment to get It there 
- safely and efficiently, 

Wa address our -Contact System Transport for aTeVleW of your current transportation , 
customers' needs .. needs. our specialists will create a Flexible shipping strategy that will 
thratngh several distinct quickly and dependably move yourproduct 
bustress: Segments and - 
se:nriC9 dimensions: 4ustse4vleer@trans-system.com,  

r,Trucklpad&LTL office Locations 
o Dedicated , 
a Spedalixed HeadgpartEts: 
o Long Haul, i 

: a Regional Physical Address Denver, Co 

a Local 7405 S Hayford Road 5501 Brighton Blvd 
Cheney, WA 99D04 Commerce City, .CO 80022 
Cllrk here to view map Phone 866-,403- .4760 

t  Our Equipment Mailing Address 
Fax 303-287-9790 

_• (Jldc Liere tD view map 
PO Box 3456 

Fiatiieds M 
 

Spokane, WA 9922D Gary, Indiana 
- - step-deck 

Max[ Flatbed 
Phone 800-541-4213 6515 E Melton Ave 

Mufti-axle RGN 
Fax 509-625-3979 Gary, IN 46403 

conastoga Phone 800-323-9362 - 

Wind Energy 
Phoenix, AZ Fax 219-938-3453 

Over-Dimensional 
1820 W Broadway Rd dick here to 41ew map 
Phoenix, AZ 65041 ' 
Phone 800-214-8167 Kansas City, KS 
Fax 602-243-2910 804 N 14eadowbrook Dr, Ste 112 
Click horeto view map Olathe, KS 66062 , 

Phone 866-519-5773 
Bloomington, CA Fax 913-764-2070 
2549 5 Willow Ave, Click hcrq to view mnp 
Bloomington, CA 92316 
Phone 909-8774404 Houston, TX - Pipe Yard 
Fax 909-877=4558 8901 Manchester 
Cllckrere to view map Houston, TX 77012 

Phone 713-928-6144 
Stockton, CAA Fax 713-928-6146 
707 E Roth Road dick pore to view map 

- French Camps  CA 95231 
Phone 800-624-2900 _ 
Fax 209-983-8659 _ 
dick hgre to slew map 

s 

Ittp.rrWWw.rY tiM,-ans.i;O,Aoc4ons =2/201t 
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Services & Equipment System Tzansport Page 1 of I. 

Aeour 115 
LOCATIONS 

tip-l:aUSE E"FiLOYMEW i  

DRIVER FINPLOYMEKr 

FoPr~;ir5rpr4ENS ~ 

SERVECES He EQUIPHErtr Services a Equipment 
SNDU$TRIES SERVitED 

System Transport operates a growing fleet of 800 trudcsand 1,200 
firrvlkNTAriegt trailers to get your freight to where It needs to go, 

"ONE  Our late model equipment Is outfitted with the latest safety and sat- 
technology to ensure secure, efffaent delivery of each load. Your 

We adArees CLEr siiiptnent is satellite-tracked at each point and over every mile of tb 
customers` heeds toad. 
through several distinct 
buslneOg gege GntS and Systerp Transport services are geared to address your specific ship f 
xervice diraeosionst needs from the initial order to a safe, on-time delivery. 

a Truckload gc L3l Systore Transport divisions include: 
Dedicated Over the Road - Nationwide including Alaska and Canada 
Specialized ♦ Regional and Local Service -- Pacific Northwest, Arizona, Catifomb 
Long -haul Colorado, Kansas, and Midwest 
Regional r Dedicated and specialized services to a variety of induces 

' Local . Max] - 6S,0o0 lb capacity in the Paafic Northwest and Canada 
• Poles/Specialized - nationwide, Alaska and Canada 
• Logistics services 

DUr EgUipment 
Trailer Types; 

Flatbeds Flatbed, Step Deck, Maxi Flatbed, Multi-axle RGNr  Conastoga, Wind 
Step-deck Energy Component Trailers, Over-Djmensiortal applications 
Maxi Flatbed 
Multi-aide RGN 
Conastega 
Wind Energy 
Over-Dimensional 

htkp:#W,wW.systemt:g s.conrlsetvj= a-equipment 
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- THIS%l~R~EMENi cmte"ted Inlarfhfsr~'day of by Met tz4v6ah SYSTEM—IMNS}~R7:lt1C #IEki=thl~FTE13 ~t 
rAS;Cartier"), and ;Zheranettari4erredtoes"Contrador"LWITNESSM  
WHEREAS, the Carrier is a rnalar carrier by motor vahlete, holding authority fri>ao the Fodoiab of CWiter S dy tnfnisi iaii, ; 
and  
W HEglE&, Cor0acfar now owns or controls certain molorvehlam and is dwlrohm of leasid f gemalo Caaid~t;  
WHMEAS, Carrier deskas to enter Into a contact with Contractor for the lease d sA;eq 6ptiJent to by used F'n fife fre~t"spprtioftoii~+ c _ _ 
of various corrmwass undor dw authority of the Carrier, and in exempt lrmrspod0c ►, logather v111h°any tephi.,  rst lrinto~ r' 
vehicles (the 'egLdpmff) that Contractor may rani, lease au bcrraw during arty pi3lod 4R it tlh>aY titer egtilp~rternt dasaibed ' 
Appendix 

 
'A' is temporarily out of service due to repairs r :-: ; - = Y 

 w, r'~ Z.;  ' 

HOW THEREI-ORF, IN CONSIPERA'"ON OF THE MUTUAL PROMISEy ;COFi% AINEt1 HEREItt, ;T}iE CARtiIFf; 'A111D; ~> z'`_ 
CoNTiuvToR Hi=RESY AGREE AS FOLLOWS:  
1. Term and Tenrdnaton. Cortrador shell furnish to Carrie , aXciuslYeiym * vM4 nu8usiy"d4 Jt9 the thGf cmfradr» '':~ 
the equipment described under the rtcaalpt for posmss{on of motor vahfcta e:qufplmegt. 4aafted gsApperrdbc'A'i.: This egregntentr £-` 
stied be for a minimum parfait at thirty (30) days and shall continue In effect from ntamttilo mmff fhsra&-a urrBl lermhjpted. by,  
aMw party. This agreement may be terminated by either partly wdhout cauwa 1* teti (1U) eiays"vvnf(eri metre from one party to moth •-, 
other of of irdardionto terminate. The ability of either party to terminate this Agreement shall ai no way'be iri 4trated ^as hry'et-wip j  
employment peivfslon and shall not olhatwise atf&t Contrectota status as an irtdepaxlerd caidratltzr tmdaryNs Atjnewamerd: fi#t6 _ ; 
-effecive data and lime of temdltation shall be as sot forth In the v7rten notice orR1te recelpl 7zr EgtepmerRtvahred 1Sy Cnntrac"tor,' ' 
whkheyer date Is sadfat Contractor shall, upon the termination al this Agreement, remove aN Cruder Idenhficailon hem rh>s : '• ` 
Equipment and return it to Carmer, via hand delivery nr anrtfled matt, together wlh all at Caardar's property, Including Ira iffa9i  
paperwork, load securemont equipment, ssteilde equipment and freighL to Carrier's neatest temdnaL If Contractor faits to return ,' ; 
Carrier's property or freight to Carder or remove and return all Cailier ktan6fichdron from the Equipment upon termination of thp; = ; 
Agreemani, Contractor shall pay Carrier, all collections casts !natured by Carrier, including reasonable attorney fops, and Cans ht -`; k ; 
may pursue all otherremadles allowed by law or authorized In the AgreamontegaInctCohVaetor. 
z excluatva Poasesalon and Responsibilities The Carder shall have exclusive pbssesslon, axdicd, and Lisa af•,f he :"t" 
equipment spedtied In ttds canoed for the duratton of the cordrec4 and time Canner shell assume. complete responsibility for the  
operation of satd -equipment dining the term of the cm* This subperelgaph is settorth solely to enrdaerrr vvRtz Ot)T tegufatlops  
and shall not be used for any ether purposes, lncludtng onyrrdonhpt to classify contradrx as an arnpioyae or Carder. Nothing iri -
provisions raquirad by 49 Q.F.R g 37612(c)(1) Is Wended to affect whether Contractor or Hs drivers ere an Independentcotttedof  
or en arhptoyus of Cmziar An Independent c ntracta' relationship may exist when a carder compiles vft 49 U.S.C. § 14102 '-
atteridad administrarwr requkamerds, The Corthador is rospm Ust for loading and unloading Iha property onto and from the 
equipment spextrted in this centred forlhe duregan ef the cmtva The parties further sgnab that the Carrier shatI be corsldared  "  
the owner of said equipment for the purpose of istrblaastng the equipmenht to other audwdzed carders while the contract 1's kl atTectt  - % -^ 
and this Contractor' agrees to property and cvmKVy identify the equipment described tsrehz. Contractor main trip tarise ifie~-,-'r' 
equipment to other aunwbced motor carders upon BrA re carving wdton autwdzatiam fiant Carrier. Barbra soda ten' 
autlnarir,#lon will tar grin, Contactor must anstre that the other authon¢ed motor cant r pro4des proof of adequate itatsitXy and ' : 
cargo Mcurence to Gamier, and Contractor must rarr"m or cover-top Cantat's SdahtH an devices  trom the equiprnerrt• Co .haoiof 
shell defend. Indemoldy and hold Carrier harmlexss against any claim, damage, personal hgtay (Including death) or axpgilsc4,  „, =„ 
kreiudng roasonableattomay fees, incurred by Cwriar during the term dsuch trip lase. - 
3 Compensation.  
A. The Carrier shall pay Contractor In accordance wth the sclhedufe attached as Appendix 'A* for hauling such aormmodill z; w 
ror the Confer as requetled by the Carder utilk)ng he equipment described In this coact Although Ca rdershail usb teas > 
efforts to make shi meats a,rmlable to ordrector for dud the term of this , i P rr trarespextaHat rig A9toernerd,ConUadoreclalosvladgehs~id' 
agrees Bret Cartier does not guarantee arty spadtc number ufshipments or amount of revenue to Contractor. ' n K~ i; 
B. Thor Carter shat pay Contractor in zrccordatzcb whir the schedule atiediad as Apparrdix"k for loading and tdreloddlr g tlifl ;ti '' 
props* onto and atom the vehblB r- 
R Revenue is ddhied as tho aWpakie tahiif charge bulled by the carder, toss:  
'1. Charges deducted by interlinelaitgmentrngcamers.  
2. pickup, transfer and delivery fees for servtc- not performed by tha contrw for or his mnployeas or pgan15. ;  
3 AN ocee'ssodat charges noteamod by the fine haul equipmend or drfvar. T 

" 

4. Any portion of the line haul revenue not tharespwted by thecordractals fine haul equlpmwd 
s' , 

;c•; :': 

4. Re"wns 13111ty for charges The contractor shat furnish and pay eM costs d opemtlon, f uding, but not Criiited bs (tze , 
following r ~r, 
A. All motor fuel, Chas ('mduding repaks) and I4biicards, or In eaconduume % fltr one schedule atactred as AppsnducA Y.' 
B. AN maintenannce costs and repalra'  
C. AA equipment, ecomsories or davloes required for ltia opereHon of said sgelpmart z' " 
0. Ail faxes and asseasmanta WLrdfng but nit In to fast, road, mileage and Grass Revenue Tastces, iz%tn 8odudanoif r 
with the schedule attached as Appendlx'A  
it Lloense and Tax payments required of, or on the equipment of on the use or operaton thereof, InaUAV iar p - z r,' 
pernzys, basepleles and Icenses, or In accordance With theschedule attached as Appondbc'A•. _. 
F. Wages or otherramurkwelloacfdrivers not emplupwdcarder.  
G, POW KELb ty std properly damage lrwwanea *this not being oper4W 1rt the aw*e tt' owgur ,Including, ;; 
bobtall1deddhead covaregs The amount dinstuamce Coverage required Io ire mtditatned by CoMnador wdl belt s_t 6wdaftc '% ~jt, -»`•M ' ,,

r ' 

the schedule enacted as Appendix `8`. % = . _ ^ •.~: ;a 
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H. Bodk h jury and wupa ly damage insurance dedudblas as set fa% in Paragraph 12d this oonlrwL 
1. workrmnk compensabon insurance for an amployeas, agents, orservents employed by Contractor In the parformant: of 
this aareemeW4 including filing necessity mbiras arWar reports in a limely mat»or ` 
J. Federtd and slate payroll taxps must be paid on all drivers (otherlhon Contractor operating Confiaact's ogtdpmk and 
necessary returns must be flied le a dmely manner. ' 
K. , ' Tills, scale low, ferries, detention, attessonal servi:*w. and empty mileage, or In accordance with the schedule attached 1 
as Appendbc"A". I 

" 

i 

L Any other fine or fees Imposed against or assensod against equipment, carg0. or carder by any state or provinclai 1 
authority as a result of an act or omission by the cordrac tot, his amp" or his agents, Catraclar shag have the duty to 
determine thud all sbipments are In mmplwtrce path the size and weight laves cf tiro slated In which or through vdddh the Equipment 
vntl travel and to nolity Carrier ]f the vehicle Is ovarwelght, oversized nr in need of pamnks before oanmowing the,  haul Ehosepl 
when the violation resubs from the ads or emissions of Cordractor. Cattier shah assume the risks and costs of lines for overweight 
and overshe freilere when such Irallers are pretoaded and seated, or the load is arfor Imp" pttrmited vaersbCed 
and overwelght loads, or the traAar cc leding)s otbawiso mdWdeof Conlradoo's conboi Conh2am shaii,pay,-or reimburse Garner, 
For any cnsI cf panaftlas duty to Conbadars fallure to welgh each shtpmonf ar to no* Csrr1pr that lira vehkia Is werwe)phf, 
overawed or m need of permits. 

_ _ 

M. All over dmandmal permits, ascorts, flagmen, and other such charger~ 
N. Any or an of the above hems may be bndelly pfd for by the Carter, by mutual agreemtmt betWaan CmlractQ and Caller, 
but t timmately deducted from Cordractws compensation at the time of selflemard payment The cherg"ack will be tin amount 
onBMalby paid by the Carrier on behalf o the Contmciot' unless d wffv&e stated to Appwwlx'G. 
In the event of cancellation of this Aereainerd, any unused portions of aril of the foregoing shall be refunded to contractor by iha 
Carter. 
b. Payment Por1o441ma of SaHlemant. SeWemeM and payment shall bi made byConiw to Contractor fa Uenspo"on 
servcas performed *Whin fdteen (16) days r#tersubadsslon of the (allowing required doarmerds: 
A_ Original d the drives dally tog ' 
B_ Any end dl dccuments necessary fortho Carrier to secure paymentftom the shlpper_ 
s Doeurtehte ttaqutrod. in addition to the documents required for payment fisted above, the Conboclor must submit 
necessary davaoy documents and other paperwork emcerwing a tap in the servtce of the Center as set forth below. 

•A, Copies of fuel purchases made shoMag Denier as purchaser. 
S. only veWsc cf1floh report one (1) formacfh day. - r 

ll d-gq sheet (shmw State, Kghways, A+lilas. and Equipment Unit Number,. 
D. Dth,bvery receipt copy of bnl of lading sighted and dated by Shipper, driver and cood9nea. ' 

Melydertanca Reports (mordhly). 
T. Copies of Frelgikhllls. in all cases where the Contractor's revenue Is based or►  a peccorkage of the gross revenue. of a _ 
shiprnerrlr the Carder sthon'provrde a dopy of the rated fralgbt big to the Contractor at the time of settement referred to In Paragraph 
6, The Cmder shall make available far axarnnudion by-the Contractor, copies of all Cwdefs appilceble taints, regardless of ills 
method of compausadiun. 
& • Charge BaeRltema. The Cwdershad charge back and deduct from payment on seHlamerd, the foliwrfng Aems: 
A. All advances made by Carrier to Condre tor, ConWrA 's employees oragrets 
H. Charges for telephone calls made by the Contractor or Ms employees or agents that we ndt authorized by the Carter. 
C, _ Insry: nge Deductibles, As-spedfied M paragraph 12 of this agreement and In accordance With Appendix W or "a' 

attechad hereto. ' 
h. Upon specific written eldho rt abon by the Cordredor, and agreed to by the Canter, the Carter may ptcvlda the sehvhcapf 
remdUng certain payments on behalf of the Contractor as set forth in AppendLc'C" attached hardix 
E Any costs specified in Paragraph 4 above incurred by Ihs Contractor, his employeas or agents, assessed to the Carder. 
F. Any or all of tide above hams may be indlanyy paid for by the Candor. by mutttai agreement between Contractor and Garner. 
but ultimately deducted from Contractors =mpensatlon at the 6me of settlement payment. 'ibe chsga-buck whit be the amount 
omghhelly paid by the Comer on behalf of thaCawtnrdor unless otherwise stated in Appet(dhn'M - 
•S. Prodticta, Equipment or Services Furhntehad by Carrier. Con1folorrs notrequitod to purchase orrant arty equipment 
or sery cal firm the carrier as a condtllonr d antedng Mla this Contract Agreement In Hie event Contradarelects to purchase or 
rend equipment from Carnet or from any 11" pony, for which the purchase or rental cordrad gives Comer the dgM to make 
deductions from Conbedoes setiemerd, then the pwt(es mutually agree to attach and inootporata Well such cDWSO, spWXyW all 
tannic thereof, to ttdsAgroemant as a separate addanduin 
10, insurance and indemnification. 
A. Caller has the legef obligoliah to pvvida ltabtgty, property damage. and cargo 7naurance far the protection of the public, 
pursuant to O USC UM. Contrador ►vill be ehmged bark the deduchOle amohmtsatfMh In Appendix 104, 

H. Oontraclor's bwrance oWlgatians WAt be as sit forth in Appwwgx'W: 
C. - -Except to the extent Cardroda'a ads or ondssiom we tsova)od under the parties' respective itsuretica pofides as sal 
forth in Appendhc 8 With no expense to Carder; Contractor agree* to defend, indemnify and hold hurnless Carder from any direct, 
fr4rad mW consequential loss, damage, tine, eocponso, inducting reasonable Won Ws fees, Raton, dalm for Injury to persons, 
including death. and damage to property which Cmrfet may Incur hafsing old of or n conneetlon With the opomifotl of the Equipment, 
ConiracWs ob)lga4onstwdar this Agreemen4 nor any breach by Crmitactm of the farms of this Agreement, This provision shell 
remain In full force and affect  Berth during and after the termination of He Agreement. 
11. Cartier Claims and Property Damage. Contractor shall rafmbikoe render for the cost of any claim for property toss 
andtor.for damage of cargo necuring while r $site is in CoMmaWs ctOody or control whdor the premsion of the Cofdraol: not to 
exceed one Thousso ($1,000 00) -loiters pet:  oc curanoe. Cta)ms that era not coveted and paid by Carders insurance and are 
caused by the neogencR, action or inaWm of Ctmlrector or CorrtrprWa ddvar', employee or agent will be hems entirely by 
Conner.  bbr. Carrier aall provide c *xAor prior to deli ctlon from ,norm due, writden exptanatlon and ftendzston of any 
deducdhona for Cargo or property damage made from any oomper+qation to Cwhbnaor 
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War 
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A  
,  d-4 a -revehir r. UMIN"I"Id C6rhla6rhy ad od 

per he Con an n=o&tbg for transactions Involving the Reserve funds at any time PWar-,dtir...L To on 
Cartier shall pay m1west to the OmIrectiW at lead quariedy, at a ride equal to the average yield In 91 day. 13 week Tikmury FLIW 
If at any lime the Contractors Earned Account Balance dnnvs advances from carder wbA calme Oho r Resew Fund to rawAtWa 
nesoliva arnoOnl. Carrier shall charge Contractor intereg on the negative stmourd at a redo equal to the average ylald In 01 d4yj  13 
week Treasury StAs. For purposes or calculating the balance of the Reserve Fund on'WhIch Interest Is paid, Carrier 
sorn equal to the average advance (Including i01 charge-backs and other deductions) made to Cwdnr-iw donna the p-"cd x(IA 
for which irderest. Is paid. The Reserve Funds shall be ralumed to The Contractor by the Carrier wdhln forty-five (46) days ar fho 
termination tit this Cnnhvd provided all lamrs and conditions,  of this Coirtract have been compl?d vieth by ContrecforFsubJect to 
deductimm for an unpaid charges under  this Agreement. ' - I -' 

I z - 
n 

is, Operation. Cohdor shell operale the equipmr4tzovamd by the iorkm of this Agreement tdmqow U69A 
-WxW employees to operate said equipment All employees furnished by the conbactor shag be at contractors s experpo,-Said 
employees shall be hired, paid directed, conlroted and dischvrIgeel by ilia Contractor. Ccrrtrador shut be rosponsibI6 16'Oiy &l( h1i 
employees, make such ded;;#" as may be natessory by GoVemMard reNlatlarte and make umidbutiom onffii* be'roqu'(64 to 
appropriate Government agandes it is agreed that these respom-bWes shall bathe sole and total rmpqwbft'*f Ea-  - . . 

taxes, FICA Luxes, highway use Wes, unomp and not the Career o-Audtal; but not limited to, withholding 
and the worlmon't; camponsafign Insurance. eLg 

No 14. Accident Ocal]ort. Contrac(orshall Immediately notify Carrier reparOna the occurrence a6icvq ~t lavWk 
equiproant covered by the I*= of Vft Agreement, ondler cargo transported by said equipment Corrtrac& rated #i.-  rivals $;ĥ N I 
cooperate fully wrih Caularwith respect to any legal action, regulatory bearing or gfibersimilar •proceeding hiWODFA thd'opaiedigft  
of the EquIpmarA, the rolahonshIp traded by thI& Agreement of ilia sarllaes performed horoundar. Contreal6f;6" 
request and at Contractors soils eVeknm provide Writion reports or oftwavit'-, attend hearings and tdals"00 
evidence or obtaining the attendance ufwahosses Contractor shall provide Carrier with any asst omejas-jpWJ)q4iacessaty for 
Carrier or Carrier's representatives; or Insurers to Investigate, settle ar 1111ade any accidard; dabs or p6tential plof by igafoest 

V irL Driver Qualifications. Contactor certifies that the drivor shag be" q.wmad I. opareta (tiff egtneirta}rlat•a~l~imeS iii 
curnpirswe'wh1h the nAns and regulations of the Confor, IM Federal Motor Carrier Safely Admlnfik_*ort dWbapWtr j6ht.'C1f 
Trampcdatfon, and the Mulct Transportation Agency of arty state orothot Govemmordalcoll. having jarTsdietiaifwtho as, 

a' 
 of We 

equiprnant doscbadl hareln &AV tha w6lstavaa of the Cmdract- At no time W the Conlractor 
occupy-or operaia the vehicle ench4ng the Contractor) who bas nut been coyfflied orWarapproved 
is. Vlofabon of Law. Contractor agrees to be liable for, and promptly pay, any fines or pnanli!6's 
viotation of any law. ordinance, rule or safely regulation. which One or penalty Is Incurred wMe the iSQnO'6k-d6d 
under the terns c(this C**W. The CardaryAl pay fines and panalffes m accordencawth 49 C.FP-ParI370.12(a). 7. 
17. Contractor-Owner. CoMpetof "roserdt that he Is the lawful wmer or has lawU posuesstisn of thke'liAli'maig 
described In this Agreement which shall at all 11mas; during the term of this Contract, he maintained by the 
operating condition and be equipped vnih at[ of thisailaly daykee rvqwrrd by &a Carrier and the law, and to 
the eqwpmoA requ!"ents at the Federal Motor Cofflarsefuly Administration. Department ofTrarnspatrfion  .,"( 'reauldlory 
body of any State In which the ectuipuent may be operated V-1  
18. Authority of Contrarian It the driver In not the conhvcto, ha topreserris that he Is authortmil to arder Into this 
Agreement by the conlrector, ores a specifically adhoirked agent of the contractor, and he agrees to Me terns and ca"Oom and 
%-dg emoply Itifty ihorowdii. Neither the Contractor nor eta amployeas, we Io be considered arnployets of the Camor xd any time. 
urvder cry Wrcurrotirimstt for itnypurpose. Nofth&r party its the agent of (he other, and neither party shall have the right to bill 
the other by ccrdroct or amerwise. except for signing bit or latfliv,'entering tip Iowa agreements when specifically mAhogred and 
to se=a appk:ablo state and federal pannits In the cardes name or as sperAcaty provided - ' 
19, Duties an termination. The Contractor agrees upon torminallon of this contract to mmedwIely return fi? )he Carder's 
office in Spokane, Washington Bit parrafts, equipmeM plates, daeala, qw signs, ft.191 cards, toll cards, (on & scale transponders, 
sateRe e"ment. toplas of operating authorities, or any other gems d documentation Issued by the Carriers In the event the 
Contractors account Is nagefiva at the *no of termination Contractor YAP make payment in fog to Carrier or make satisfecloty 
wramemants to pay any monies owed to Carder. 
2D. "rerminanon on Branch, In The avard other p" commits a material brooch of any term a( this agreement the other 
party shall have the right to terminate this agreement Immediately and hold the party commlillng the breach liable for darmgkgas. If, 
In "MW5 Judgment, Contractor has suqualod Carrier to Ilabillty because of Contractor's ads or omissions, Carrier may take 
possession oftboOdpmwda*u5iodtaCord=(or and =nplataparfo47nan- In such event, Corb-actorshall waive any recourse 
agabst Center for suet action and Caul; Yor shall reimburse Carder for all direct or indirect costs. a)giarrsos, or gwm&% 
Including attornays few. iTprured by Carder asa resft ofCarrier's b*IM possession of The shipment and completing peftmar4co. 
21 Toradnallon for Illegal Acts: or Othk Misconduct. The commission of an Illegal ad pr allhor rmscanduct consIderad 
dotrimentat to Corder or CarrWs business shall be grounds For Immediate torTrimation of this agreatnant. 
22- Delay In Traholt. If, for any reason, Including mechanical I;roalkdown; Corft;ictor shall fell to 6monto Illmely 
transpodWon off commodities In transit, abandon a shipment. or otherwise suqects Carrier to labittles to stepper or governmental 
agencies on account Of the acts cc omissions of Contradar or Contract= employees, agents, or sormts In route, Cwdjracor 
expressly agrees OW CaffiersW have the right to complete perFermanr^ wrig the same arctlier equipment, acrd hold Contractor 
liable for the cost thereof and for any other damages Contractor hereby wolves any rectAirso against Carrier !or such hWon and 
agrees to reimburse Carrier for arty cost and oVarwas arising out, of the compkinn of such hip and to pay Carrier any damages 
sustained - 
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M=W04,  

X— 
gala ~m~jl bps '611 ihim OM; POM -N 101 A Wit t~ Carrio,  

P=i Any tt- 
doa~uft~ or-repw_W 376.12ill Coiner wJ01 keep the original of this Agreemantwt1h a ropy to be 

qTfled In the Equipment during the farm at ft Agreement. 
of lading, wayblOj  (migid bN* manifests, or otharpapars Ideneyng 

the prope;iy -a mf CenW. -or as aultionzed by Cartier, and " kidIrAto that the properly ~srrfeLdbh'tha gopjniot sfW) Be thos 
 of  e with which the Bqulpmonl has bean Vans p orW I 9,LLY id ix~~re s p 6 rii bWof 113 animt 

its drivers stroll. as required by 40 C.F.R. § 307.103. comply With CaTlws 
PA random drug and alcoholalcoholk%fing program. and any adderidurris or 

e;.!g4-- lipfaVoca -r- Cwr'tr 'agraij io ope(als the Equipment In a sale and prudent marmor at all Hmav in accardanea  
In vAWM EqOpinedwill be opareled and pumarwitto the operating "hDnbos of Corrw; 

&oft adety, highway protection and road rerfixefterft. Moreover, Cootracloc agrees 
;the dftw-=&.r VMWArs am qpd,~y Cordr-hator YAII crimply vA the teems of IW Agreement, Including the requirement of 

wi6i yft pyW ad air! jkj&s,..d jltociid~-,.W any Wi4seqUoyt r om thwft, h %vill be d b or. _yC 
pyti~101` CaMer. It is oxpr~ssly understood and agreed thaL Coritriritar is an Independent 

T5"LoF qj* Ejulpqjent:rm,1-BRyS MOiUilWovRed pursuant to Us Agreem*nL Contractor agrees to defend,  indemnify and 
jog Mason in atiamols few In Protecting Cafflees him ft L— ab brmgK' 

C - bj'apfFjoyaw,'"y finlork the pLjbk-4We vr W" agencies, arising out of the operation of Iho Equipment or the providing of 
'Alrvirzqiftas iiidai:1

"
14sMT ~~ rita*i-a46 boreal-10 provide neeas" dowmenlet Ion and apply for cer~lori of Its 

respons! law. CmIrador Weby assumes fill I c and' bMY  
fkjhit ijeW---N of ileti;w1iij and e**Aardis, dop;lplInIng. diwhaging, silting d hours, wages and 

Vn #V ans; -0Q64*MMt ttsurao6a'zQe7ea -fe&a1-;teXq§. ffive banalits. workiwe Mnpemallori, adjustmerd of 
offiet t;OdqijOdIOijj76 ir;ih;lnj out tt CwftctWs wriploymmA of ura, of drivers and 

lafiofels, and -vt agehts40ontiva W'Clpntra~Lay F wia Wither fim;Z;eeA 
&
=dO or use to purfom any atapBctof this 

-A ad 
 

-w;WpenL 'Corqaqor shall be solely responsible for complying with any wW all aral law, rules and mi;uldhons khtd 
be applic:ebl& to the term and conditions of employment of CArbador's arrouyeas or applIcants; for effiploymea, trgWnX, 

c.PWthmA cornpliame with him Federal Rua-Credll.Ropoft Act ver"T of iminigral3on and "aturakatIon status, proof 
I= off highway use the Contneclet purchases its kense-, 

usetaxb~mg canan"" 

d 

ar~o ead"'do"" W`y  

ra: m  

I taxes; and, Ober reqL*vd wftoMMs for 
theses rnsponsrhlfNas-st►en be considered Proof d Its Aalus as an 

C  
shall be wbmltted by Conhiclor to Caryw as requwad by 

c (runt riot b I, 

ormtradols 

proof 

10Y  For 
ly paid, 1wod of Income tax being cummily 

end ap,~ianl afr tax (,c  ~e 

In  

drivers Is seWon, the term Contractor relers,  to the 
ay frxtude, 

 

~.d t.

amar and  

~ulmarii as 

 M 

as If of the owner. As required by law. Carrier 
to ~.aiion bat agrees to 10a Wormallon bot returns (Form 1099) an Contura~dor WCor~drvdr.  Its paid more then the stalutmy amount In 

oomper"mSm during a esiondaryear. - 
75 ' Use Of C-arder's Trailer. Contractor agrees to teturr~ any trailer prmwed for ft use by Carver in the sorris good 
condhIon as received by Coatraaor, reasonabin waa5 and test excepted, along v#b any and all other equipment and property 
belonging to Carrier twunkilokely upon Carrives request or upon termination at this Agreement. In the event The k4w Is rxt;n as 
good as candittori as kwas du))verad by Caqrrlor. Ciordrador hereby aultmrtros Canter to restora the Wier to proper corNISon and to 
chw9a back to Contractor the costs of such repairs or recondifforimg In the event Contactix for an meson fads to comply with this 
provision and rdurWCsrduF% trailer, Contfackw agrees to ralmhurso Cardorfor all reasorreWa expense and costs, Including attorney 
fees, Incurradbircarrier In recovery 010 trailer or property from Contractor or Its drivers CordrWor -agrees that In the event It Is 
necessary for Carrier to order upon private property or remova pdWo pmperty In order to recover Its trailer and property. Contractor 

duly wAhonzed agen% pernussmi 10 do so and further agrees to md and hold does hereby Irrevocably grant carrier or ds emrffy 
haruiloss Carrier, and Its duly "rxixod agents, ftom, any form of nablilly Mwitsoever In c=a cSm with such reposse 
Cor*vc(or Ad be Deb)e fix and pay, the eWre wrrourd for each incident kwWng diract, lMkW and comequonhwdarriage, 
trictuding but nod limited to, lowing charges; replacemant.casis fare (tol lose, arising out of, or In connacilDn vAh, Confractoe-a use 
or Carnaft Itaillow, Carder's wdomer a trailers, other Carrier equlpmoriL or ertutpment of any other conlar. Before deductm any 
such damage *am Ca*ndces compeAsslinn, Carrier shall prmMe Contractor vAh a when mplariallon and harnIzation of such 
damage. Contractor agrees and Warrants that any bailer pwWdad for use by Carrier Wit only be used by Cofdracw aW its drivers 
to fransputshipinents tendered to Cordraotor by Cattier. 
M 'rSX jtWpDrBDO payment Ob$IgWMW. Carrier " be reSpDnS)blft fox fMAq the fORVMng tax returns Mid SUbuftsiom on 
bate!( col Conbactor, and will charge back to CDntraiclor any amounts dun to connection Qhe vmlh; 

A. FuelTwitchuns; 

Federal tie" Vd*Je Use Tax Ratmm (at Contractces- discretion, C4r4mctor inay Me and pay fts vim Federal 
Heavy Highway Use Tex Redurn and furr" Carrier vAh proof ct such psymen Q, an 6 
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G. _ 
_ it MPloy?~nPflt7azRetuti  

ti: — '%wad(ers campensallonSi ;raiiodcUbmisstuns = Vic - ~`- ~ :F= ': w_ 
With respect to ConfraFtof'sJQ aRCGQll6049  tact oifgsitl carrier stla![ }SSUe CgAt@de"r a {ua'1'cAtd,2ha m4j-be ass d by = -'.e- 
Contractor` for aA trial putdlosesi C̀brtrrfe~aP (t P°t TugGired Ia 1►srf CaMar'S l t`:aidrat#cY~gtbss'tti uropet~te ~uAy tviEh r~ " 
Granter by prav)ding Cartier t~ 8il,iregessaryj]rr(orlrjaCFop'atid dpoudfagtgtTpninr.aded fo~n~ple;q 1i)e g0arterl~idel ar~d ndleagetax,"  ~ - ` - -; 

eompcns 
or raftam Any 

~` iii aw Tqa I* credls~ Yur* 
 to C i s~aperad y~ip

o
l "'d  educted Flr_x»' 

ens ivAl
qft*IM 
 t  be  fefunils d6eC- opa~dN'- 

credded to Gorrlradar"-tri'gia eveyf_CoQx 't r epis riot to use Cdrriefs 1ua) cardyCctrlreclot cti ( j~5rble for5pioftwing '~~ ; a" 
Carder with an.acglra{eehequrtlng of an Tires j Bra D4rppges of} nmpndti(j slatb ilYel laxllahl~Q} 
Coctr-attor siisA pminde CaMeswth"ali angiRel f1i61~ace'tpti; ~-G • 8• ` i=-,':"'• : ' '=...='";~:"; .~~ • . ` ~: Sy;~~ _ . W;_ y  
Z7. Confldoritial'dy`-Ccidtador hareliy taoognkeskend""~~clmv;vladge; that alit' Itst`ofCariier'r~,^&islemsas, as it eodst  
now or from Ume to limo, fo a valuable, gw"af and unlqu6 assk of ttse#ruslrl!A of Cx4sr-'' 1Cov03etoi agrea"s cdwrrtg and  
terra of this Agreement, not to dlsdrse Urq ({st at Cattlar's uidom s din $rgL part thereo to alit';  per en"~ Fkrn,' c }ioradun~;' y ^ "' 
association, or oilier w* for any reason or purpose Whatsoever % thwrt Carrfefs drx Nt+lteti mnsart ° Corttracta agrees to  
preserve P6 "Conndenttal Matters', g1I pads secrets, krlorf how and lrifamwdotr (eTaturg to,Cegteps business, tarps; pro a5'ses  
developrnenIs' sales acrd prerrio41ona1 syiems, prices and oper~iwts, vAdch irrfoima(iorn maQ be~obtefied from lsvitttt. ,i,  
irelghl bliss, letters, reports, dtsclosttres, reproductlons, boons, records, a other cgfrtraztors; Arid aUtef sauross of arty kbK{ rri  uidn9 ^ 
trorrn dots Agreairiard Carkac(o[ agrees to regard such Corrfderflaf Matters ss the sdepropetfy of~eaja ;•sn~ shalt titglls¢, 
drsdose of dfasemrnata Iha same to others without the wrdian carssant d Carry ~q tfie~ wdnt of shy fuaecij of QFrealenodbiaxlr'" 
by Corrhractor cf the provisions of rhls paragraptti Comer shall be enbtlad to an ir~uncllai, rasfleltdng Gdrrtractdrtran disclosing, lei . 
whole or in part, the itst ofirer'9  customers, and all other CorrSdarrifrl MattertA fyothetg ~eareuttdiif"s1isJ) its atrnitrtr ^- 
protri6iting carrier from pursuing any rentadles avanebla to carrier et few arin>equ ~ar such hreadr; 3nraud3rip the^7t3ry ytr 
monetary damages horn Corrtracix. =' s:j .r~ ::~' '° f` i A,  
25. 

 
2s. Dane frt And Rantgnmerd. This Agraementshall be bindiny upon agd)Auto to he bapaf iAFse{>aRfeq'ipU pAr~entan 
and their respective st=essors. Cnnlractor may net assign orsubcorpract alLuraeon afals obllpatiorl9 f¢ iinothe[pacty Wdhoul ~ : :t ~ 
the prinrwrdtenaonsentofCamer, 
29 Notice All notice provisions of this Agreement shall be in wnbng AlyereXpersdrlray,,* Piisw& p`ep'eid ;~t  
maA, or by farsbnlo machine to the addresses or fax nuviw shuNva at the ended thji.Agreemg('t~. -. -: ^ `_  
30. Non Waiver, The failure or rehrsat of either p$rty to IisLst upon IS *Id P~erltietnFe# enypc6vrstuiirf thisi4gri~menC;T : " `- ti• ; 
or to uxur nse any right in any ono or more Instances or drourrstances sh_46pt be eras Ksiedas a waygr W.►el(iiQ6Sspmerrltiff  
provision a rigtrt, nor shall s mh folum or rerusol be de6mad a customary praomv;- rdtarp 1n srTcii prwisi3ri or right r, = ;ti;, r:  
31. Severabli ty. If any Agreement or do appendlceu is deemed invalid for any reason whatsoever, the AgreernetA shaA  
void only as to such provisloo. and this Agreement shell remain athermso binding behveen the parties. Any provision vcdded 

 

operation of the {oregoing shag be replecedwith provisions which shall trees Vass as the parties' artglneS Intents permitted u 496 ,r  
appltcabta law, 
32, Entire Agreownent Thz Agreement owstilutes the entire Agreement and undetslending bdhveen the parties and ihaAry 
pot be modiyed, altered, changed or amended in any respect, unless In wrong and signed by both panics. " 
33. Applicable Laws TWAgmemerdshan be govemed by the lima oldwState otWaslungtonbca -m to interpreteiiori sn`a;4 
performance Thrs covrlracthes been exomAed In the,  State of Washington and shall be deemed to have been drawn In oceadsnca" " 
wrlh the stalutas and laws of the State of Washington and M the evert of any disagreement or Algallon wising under this ombar3, V '? 
such disagreement or IAlgaifon•shell be derided In accordance with the statues and laws of Ills State of Washington. Each Party 
egress that the pmparvanue for any court action ihYo(ving this agroemetdshon be in Spokane County, Washington. 

IN WrTNESS WHEREOF. the pariles hereto have executed this Agreement the day and year first verfun above. i 

CONTRACTOR CARRIER 
 

Fed15SN  

GONTRAGTYF_RMINA71oll - 
-.,i•

- 
This is to cettty that I he" given the necessary ton (10) days notice of termhidton and ant effactingfinal termination by the reNim of; W_=.c' 
all documents and Issuances. 

BY4 CONTRACTOR CARRIER 

 

ry   
Dote.  
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Mbik 

_0tRdEkfAGELiASE 
CE FOR EQUIPMENT F IRT  

as CGMY n is (ar j6&sej jilth light to gubjeasa) U79 following described motor vehicles (the 
i- n of property In Ca 4atlq rrieesbusiness: 

U 

4RACTOR: R o-4 SERIAL# UNITW 

T'i;C35t 
SERIAL# UNIT# 

usa—W 1lhe-h6ovWZq(,Fpiri6nt;& a Evading and unloading of the property onto and from 
J" 

nt ' r In this agreement, when under Qarrier's 6Nehibi 'vi ra e, -and,ot erv~s,bi~- 
'' Ch irtstiiotions ihQ to be paid by Carrier to Contractor for the above services 

ua loading, transportatiori and unloading "an Contractor 
tH i;c*; irigt  r.loading  aM unloading in transporting lumber and wood products, 

~Yall board. d row.,be an 
revenue when Contractor uses Carriers trafl;r. 

2 _Bibkzf #FWgj&s revenue derived from loading, transportation and unloading when Contractor 
both {rector, "Her, loading and unloading in transporting Hit regulated GlhB T 

=»? 7Z°i6 offtte gross revenue When Contractor user Carriers  
A'  - 

'3: " 'I ' transportation and n Contractor 1%lif the $ ross revenue derived from loading. fi ua-Acading who Cc tracto 
h Ira 

 
1A_ ot qtari-trafler, loading and unloading in transporting exomptcommodiftes. 

~i2 gross x- revenue when Contractor uses Carriers trailer. 

4. 100% of all drop and pickup charges, tarp charges, fuel surcharge, Isain request charges, as 
wall as dernurrige charges, which are chargeable to the customer. A be passed on to the 
Contractor In full. 

-The Contractor shall furnish the above equipment to the Carrier for the Carriers exclusive possession, 
control and use. 

The Con"ctor, by signing below, agrees to provide and to operate the above Equipment as the dispatchers 
of the Carrier deems necessary to conduct the Carriers business in a successful manner. 
Effective: 

INITIALS 

CONTRACTOR CARfUF--R 

DATE DATE 
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z-n 
_7 5- -91utr ilk 

i5z 

k-  - At 
4 7, s,  

Trans-System., Ina
. -F  

 

System TranspoA, Inc. 
TW Transport, Inc. 

a 

K:Lki~ 711P,--- 25 

CONTRACT ADDENDUM 

11 do hereby authorize Payment and Credit of M surcharge compe4satipn:)]?,  
with the contracts negotiated with TV Transport azd/or TW Tr sport, W"a" a A-
Transpoit and its customers. 

Unit No. Contractor Signature Date 

V,  

Acceptance/ Declined on this day of 

A  

Witness 

wpA*1fiwLwpM16/" 
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APPIENDD( B 
PERCENTAGE LEASE 

INSURANCE 

1. , CARI>;ILR S INSURANCE OBLIGATIONS.  it shall be CARRIER's respansibilky, pursuant to DOT 
.regulations promulgated under 49 U.S.G. § 13906 di d,pursuantto appllcable state laws, to provide public riabirity, 

property damage, and cargo liabilityinsurance for the Equipmeiitat all times while the Equipment is being operated 
on behalf of CARRIER. However, CARRIER's possession of such Insurance shall in noway affectCARRIER's rights 
of indemnification against CONTRACTOR as provided for In this Agreement 

2-, CONTRACTORS WSURANG•E OBLIGATIONS.  CONTRACTOR shall maintain, atits sole obstand 
expense, the following minimum insurance coverages.dunng this Agreement: 

(e) '  NON-TRUCKING LiABILfiY  - CONTRACTOR shall procure, carry,, and maintain public 
liability and property datnag4 insurance which shall provide coverage to CONTRACTOR whenever the 
Equipment is not being operated on behalf of CARRIER in a combined single limit of not less than Orie 
Million Dollars ($1,000,D00) for injury or death to any person or for damages to property in any one 
occurrence. Such coverage shall be no less comprehensive than the ooverage CARRIER voilifacilitate on 
CONTRACTOR's behalf if CONTRACTOR-so chooses, as provided In Section 5 of this Appendix" In ' 
addition, such coverage shall be primary to any other insurance that may be available from CARRIER.' 
CONTRACTOR shall be responsible for-all deductible amounts and far any loss ordamagejn excess of the 
policy limit.- 

WORKERS` COMPEN,1&I1p iOClrJNATIQNACACCiD.ENT  tNSURANCE• CONTRACTOK 
shall provide worltere compensation insurance coverage lot GONTRACTbil (if a natural person), all of its 
employees and agents, anyone driving the Equipment, and any other persons *e Ired to be oovered'under 
the worker's compensation law of : any state thak is reasonably likely to' have Jurisdiction over 
CONTRACTOR's business operations and in amounts not less than the statutory limits required by  such 
applicable state law. T-be worker's compensation insurance pofiay shall provide principal coverage in the 
CONTRACTOR's state of domicile (if such state is Washington, CONTRACTOR shall provide evidence of 
participation in the state fund) and the state in which the work is principally localized if different and small 
provrda °other states coverage" that excludes only North Dakota, Ohio, Washington, West Virginia, and " 
Wyoming; As evidence of such coverage, CONTRACTOR shall provide CARRIER with a copy of the 
insurance policy declarations page for CARRIER's verification. before operating the Equipment under this, 
Agreement. Such coverage shall be no less comprehensive than the coverage CARRIER will facilitate-on 
CONTRACTOR's behalf if CONTRACTOR so chooses, as }irnvided in Section 5 of this Appendix. If {a) 
CONTRACTOR is the sole owner and the sole and exclusive operatorof the Equipment and (b) the state in 
which the work is principally localized is not Nevada, New Jersey, New York, or North Carolina, then 
CONTRACTOR is not required to rt alntair statutory workers' compensation insurance, butis encouraged to 
obtain a occupational accident insurance policy that includes either an endorsement or a separate policy 
provision wherebythe insurer provides; oragrees to provide, workers' compensation cnveragethat becomes 
effective fdr a claim by CONTRACTOR alleging employee status. Such occupational accident insurance 
coverage shalt be no less comprehensive than the coverage CARRIER will facilitate  on CONTRACTOR's " 
behalf iP CONTRACTOR so,chooses, as provided in Section 5 of this Appendix. 

i 

(c) OTHER INSURANCE.  In addition to the insurance coverages required underthis Agreement, 
it is CONTRACTOR'S--respotislbillty to procure, carry and maintain any' fire, theft, uninsured and/or 
underinsured motorist, and physical damage (collision), or other insurance coverage that CONTRACTOR 
may desire for the Equipment or for CONTRACTOR's health care or other needs; As provided in this 
Agreement, CONTRACTOR holds CARRIER harmless with respect to loss of or damage_ to 
CONTRACTOR's Equipment, traller, or otherproperty, end CARFtIEK has no responsibilrlyto pmcuro, carry, 
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or maintain any insurance covering loss of or damage to CONTRACTORS Equlpment, trailer for  
property. CONTRACTOR acknowledges that CARRIER may, and, CONTRACTOR heTbf apthor"' 

151  

CARRiERto. waive and reject no-fault, unlnsured, and underinsured motorist coverage forri CARRIER`s 
insurance policies to the extent allowed under Washington law (orsuch other State lawwhgre$ieEquipiient~ _r`= 
is principally garaged), and CONTRACTOR shalt cooperate in the completion ofall necessarldocumen  
for such waiver, election, or rejection. w x 

3. REQUIREMENTS APPLICABLR-  TQ ,ALL OF CONTRAGTOR'S INSURANCE COvE12AGE5. _ 
CONTRACTOR shall procure insutimpepolicies providing the atmve-clescribed coverages solely from Insurance 
carriers that are A.M. Rest'A"-rated':and CONTRACTOR shall not operate the Equipment under this Agreement = 
unless and until CARRIER has determined that the policies are acceptable (CARRIER's approval shall not be Zf.  
unreasonably withheld). CONTRACTOR shall ' fumish to CARRIER written certificates obtained from 
CONTRACTOR'S insurance card4ts showing that all insurance coverages required above have been procured from 
A.M. Best "ft rated insurance carriers, that the doverages are being property maintained, and that the premiums 
thereof are paid. Each Insurance certlficate shall specify the name of the insurance carrier, the policy number, and 
the expiration date; list CARRIER as an additional insured with primary coverage; and show that written notice of 
cancellation or modification of the poll(*, shall be given to CARRIER at least thirty (30) days prior to such -
cancellation or modification.  

- ŝ  

4. CONTRACTQR'S .LIABILITY IF REQUIRED COVERAGES ARE NOT MAINTAINED, In addition to 
CONTRACTOR' hold harmlessliindemni'ty obligatians to CARRIER undirtha Agreement, CONTRACTOR agrees to 
defend, indemnify, and hold CARRIER harmless from any direct, Indirect, or consequential loss, damage, fins, ^ 
expense, including reasonable attomey fees, actions, claim for injury to persons, including death, and damage to 
property that CARRIER may Incur arising out of or in connection with CONTRACTOR'S failure to maintain the 
Insurance coverages required by this Agreement. In addition, CONTRACTOR, on behalf of its insurer, expressly 
waives all subrogation rights against CARRIER, and, in the event of a subrogation action brought by 

R CONTRACTO' insurer, CONTRACTOR agrees to defend, indemnify, and hold CARRIER harmless fifom such 
claim. 

5. AVAILABJU Y OF INSURANCE FACILITATED BY CARRIER, CONTRACTOR may, if itso chooses 
by initialing one or more boxesin the right-hand-column of theattached "CERTIFICATE OF INSURANCE,'authorize . 
CARRIER to,  facilitate, on CONTRACTOR'S behalf, the insurance coverages required or made: optional by this x 
Agreement. In any such case, CARRIER shall deduct, from CONTRACTOR settlement compensation, amounts 
reflecting all of CARRiER's expense and cast in obtaining and administering such coverage- In addition, if 
CONTRACTOR fails to provide proper evidence of the purchase or maintenance of the insurance required above, 
then CARRIER is authorized but not requited to obtain such insurance at CONTRACTOR' expense and deduct, 
from CONTRACTORSs settlement compensation, amounts reflecting all of CARRIEWs expense in obtaining and 
administering such coverage. CONTRACTOR recognizes that CARRIER is not in the business of selling insurance, 
and any insurance coverage requested byCONTRACTOR from CARRIER is subject to all of the terms, conditions, 
and exclusions of the actual policy Issued by the insurance underwrter. CARR1E1shallensure that CONTRACTOR 
is provided with a eerti'flcate of insurance (as requlmd by 49 C.F.R. § 376.127,)(2)) for each insurance policy under 
which the CONTRACTOR has authorized CARRIER to facilitate insurance coverage from the insurance underwriter 
(each such eertirreate to include the name of the insurer, the policy number, the effective dates of the policy, the 
amounts and, types of coverage, the cost to CONTRACTOR for each type of coverage, and the deductible amount 
for each type of coverage for which CONTRACTOR may be liable), and CARRIER shall provide CONTRACTORwith 
a copy of each policy upon request. 

s. CHARGES iN COST OR OTHER DETAILS OF COVERAiGES, If CARRIER is Witating any 
insurance coverages for CONTRACTOR pursuantto Section 5 ofthis Appendix and the costto CONTRACTORfnr, 
or other details of, a coverage changes from the Information listed in the attached "CERTIFICATE OF INSURANCE`, 
CONTRACTOR will be so notified by personal delivery, fax, or other wrtten notice, In any event, CONTRACTOR 
shall not be subject to any such change unth ten (10) calendar days after such notice or such later time as is set 
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'2 

2~ 41, 
Er 

E'z 

11::,QNTR4qTOR's failure, by the and of ton (Iofcalendar days after such notice, to nokify 
Ithe change shall constituteCONTRACTOR's eXpre-s-sconsentand authokzatio" 

and modify aocordlngV the deductions from c6mTRACTOR` 
immediately  after the 10-dayperlod-* St4ch modified amounts sfiall 

eplac Cin d M of Insurance and CARRIER shall not have an obligiation,  _Ve "K Inthorart cate pwn 
rqvI4idGej!!ftp* of insurance. If CONTRACTOR falls notify CARRIER of any objection '  

rvitFiir  EC Y ppqc5 ONT RA(5 TOR notfts CARRIER of Its objection Within the 10 day period and 
-- -,,CONTRACT-0R,ehd CM!341~ro then unable to resolve the matter tc; their mutual satisfaction - CONTRACTOR 
t~p%ht to terminate this Agreement bAR~lt*i~ 66~ h4VL effective immediately upon the change 

`bii—  W 'bi(4~a~%7444itthc dghCON-IW6'rOR shall remain subject to the change unbl CONTRACTOITs t6rrnlnaooWs -:..N '
ff

Copn ng 
e). 

2 
DEDUCTIBLE BUY DOWN PROGRAM. CONTRACTOR may (but Is not required t6) enroll In 

-..,Z-,- -CARRIER'S D cVb(e'J3uy06wrfPibgniin-  In which se CONTRACTOR will not be liable Wthe higKerdeductible 
vz 

-, In 
~N' fo 'Orgo and trailer darnageclairns. Instead, W CONTRACTOR elects to !1~06r& d-  fCWffi in th!E~ 
'to, W-Tf LA _GTO.11's liability for each cargo and/or trailer damage claim shall be #mded to 

~i6q L)erodf n such election by CONTRACTOR, CARRIER Is authorized to charge backto 
-carg o deductible buy down and an adds fiona($16.50 per month or the 

w't lei di~fn&dej~;jd~wddpdUc ;:60k FACTOR agmeg and acknowledges that participation In the Deducbbl-- 
'-p of insurance coverage through CARRIER, but rather is a 

"pdgiirn Sal arm bY,CAfR tc;-WitciWPONTRACTORto limit its - contractual labirt for  cargo and trai ler  R 

TH hi-  i?ENIW X47'Is'ai;f`r'iedFG if 6 d ga gn a d parties as of th a latest date set forth below. 

p7p 

DATE 
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• 

:~ !w' ✓ ,..... ~ J.• J i , ... may" !/2 ... ~ .~ . . 

"._..~ r.,~: •':,.s;. _ ~`f~ =-._  ~= fw:,,~.x~.:a:~;:'MCEIZTIFI 

Contractor?ierwistiy requ
tr  
estsGame~, thror.igf 

are available) the insurance coverage's Cot 
the right hand column below-,  

Mitt P0Ig409 qq ,  _ 2- 

INITIAL. 
"YES" To' 

TYPE OF COVERAGE REQUEST 
COVERAGE 

I. Non-Tructcin (Bobtail)LlabllttyInsurance: 

Name of insurer_ Risk Retention Group agent; American T►uokincr and YES 
Transportation Insurance- Campany 

NO 

Porcy No. ATTSTJ105 

Effective Date(s) of Coverage: Coverage agpilobte while permanently 
Leased in System Transport Wor TW 

Trans. _ 
Amount of Coverage: $1,000,000 combined single limit 

Current Cost to Contractor: $40.00 per unit of Equipment per month 

Deductible for Which Contractor Is Liable: S -o-. per occurrence 

2. Occupational Aceident Insurance: 

Name of (usurer (2 Choices). 1. Zurich American Insurance COI OOIDA YES 
' 2. AIG Life Insurancef Specialty Risk 

Policy No: 1.00A2852836 2. TRK9054672-Fran A-ITA NO 

Effective Date(s) of Coverage: 12:01 AM the day after apprication recelved 
By OOIDA 

Amount of Coverage: $ per 

Current Cost to Contractor: See Representative for current rates 

[COVERAGE IS AVAILABLE ONLY TO A SOLE-PROPRIETOR 
Contractor WHO IS EXCLUSIVE DRIVER OF THE EQUIPMENT.] 

Deductible for Which Contractor Is Liable: $_::Q-- per 

i 

i 

Ỳ  

1 

I 

k; 
i 

:r  

iC 
=̀s  ` 
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.}. •t ~~- .. :5: rY. ~.- :.r:..H ;fir: ,µ 
Ms 

 ., .,,c.Yf. :~.^.~~ tom_ 

r  - w 
 _' ~^' •1: 

...'t̀' •Tr. 
f7. •%~- = 0 t"~~ _ 

w 
 T •'~`~r{~ . '"'rr~..v..~- • 

•6 i"
.6s~.:~".̂.,~ "~ ~_' v . ~.CV `F~ ~vri;.' vysw.,„ `.I• r"yI_.. .~ —tv 

y~ ~',. `"~ .% ~; r
`

y.~n'T.L _. ~ .r: _ :~ivV ~. ~,.~..yA"y- .: 
•: .. `.^^ -_..: „•. 

.: C'—~w.~~., .µ'.. 1` _ .Y"• _. ~~1..':r" _ 
r._ w: .. fir.. ~.'i. 

r  INITML ; 
-"YES" TO ^ 

TYPE OF COVERAGE w REQUEST 
COVERAGE 

' 3, -Physloal Damage Insurance on Tractor/ Trallarist 

Name of Insurer I.exinaton insurance agent: Maloney, O'Neii. Corkent, & 
Jones, Inc. ^ YES 

:z 
Policy No: 8754459 ~ NO 

Effective Date (q) of Coverage: See policy on fde^ _ - - 

- Amount of Coverage: Insured value, as specified by Contractor, of - 

- 7rractor Trerler (V Trailer (2) _ 
Current Cost to Contractor; 4aJa of Stated Value per morl (based on model 
year of unit of Equipment covered)  

Deductibles  for. Which Contractor is Liable: $1.000.00 per occurrenoo 

THIS APPENDIX is agreed to by the undersigned parties as of the latest date set forth below. 

r 

Carrier: 

By-'Candy Haack 

Printed Name: 
- 

Dated- 

Contractor 

By, 

Printed Name: 
bated: ' 
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'~;j. _ .7 _ ,.,..`' _ r; ~.: :.- `.~.... ? wn̂ l~ —w✓~`[a.~ n-i'i..5 - :M . s'`,•zF 
:  L:: T'r i'^̂ • rn ^4c..n,.trri 

'ti _Y , ..r.?^!,»._:^ ;.`ti - - r ....si-~ '~~ti ' _ -,s~z= ~-_ ~i":• .'s ~~ _ :T~~i F "_ ,..: sxg _r,:;n.~;, a~n _ ?:.v •x~ , :_ rr :
rf 
 , r

-; .?'
_--N' 

~ L 
:• eis•^; ' • ;F.6, APPirl+ Q.: • z":%"'y ^';i .: - 

 s
'..:.-  

RCt:NTAP1:̀ LEP►5E = _ - ..x _ s~. ens a  
GHARGE ~AC1J7~!{'15  

t Contractor, hereby authorize System Transport inc, Carrier, to deduct from mysettlamentof eamings,otjM  
Unit #_ described in Appendix "A" of this agreement, and remit to proper paries the following items:  

(1) f=uel purchased from Carrier, or any of Carrier's sister companies, at $0.D5 gallon (rack price) above Car►ie~skpu7cfiase;; •-
Pte•  

(2.) Physical Damage. Bobtail/DeadheadUabillty, Cargo beduiobbleTrallerDaductible,MedivalMealth and Disability.,1hpranc~= , 
at the rate stated In Appendii B". ; L_ ; 

3 Vehicle Payments, for the vehicie s described in Appendix "A" of this document to_ amount of  
(trader). if sufftclant monies are not available in Contactors settlement at payment time, Carrjiitwtll riot makawY, .^ 
vehicle paymant(s).Contras;Wremainsresponsible for his/her payment omigationsatall times. gc  
equipment purchase or rental contract with N/A (finance company) is aHachad  hereto and incorporated hi~rem = ~ 
reference.  

(4,) Repair and Maintenance Bills may, on occasion, be paid for by Canierand charged backto Conhac(oroti jha~r> 7tt"rgutar µ; 
settlement Carrier will not pay any Repair and/or Maintenahos Bills on Contractors equipmentwiUibFit~rroper  
Order authorization. Caniar and Contractor must agrse'on settlement deduction procedV&at'Srird  
maintenance. The amount of deduction will be the amount of repair or maintenance cost An annbat it7teFes#fa3eaf  
wi11 be charged on time payments.  

(6.) Advances, made to Coritractor or Contractuir's employee, driver or agent by CarrierWill be dedu d{iamCbphacioi's'tra ~s 
regular settlementin fulE tf and when Carrier is obligated to paya service charge on elecbnniGinoday"hansfe;a chahjetil _` 
Vo% will Wadded to that charge. _ ;r~ _ 

(6.) Vehicle Tax & Cleansing Payments, on and for the vahicle(s) described in Appendtx'A" of th[QagreelrtMk med"a~yt ar• : ~" 
will be deducted from Contractors reserve fund described in #13 of d is Contract AurecimsrC Monthlyfubj taitpayttt~nts ' 
will be deducted from Contractor's next regular satfjannent. The deduction will be equal to Ifi4 $rnoui>f pa)d byCarrjar -, "•~n', 

(7•) 'Trader Rental. In the event Contactor rents a trader from Carrier, or iq Carrier's name for Coratrdzwi;~ss ftieTehta(; "` ` s  
payment will be deducted from Contractor's settlement Contractor understands that any dainageif ed riag !genre vyrlt'i, 
be his/her responsibility finanoialiy.  

( 1 Contractor, agree than:  
A. System Transport, inc will be responsible for forwarding payments to parties lndicated oiijt when it dnies•are 

available in my settlement account; 
13. t will be responsible for making payments to the parties indicated when monies are noia~aiia[ila iii mygettierrie}it :Y; 

account; 
G. System Transport, Ine will notbe responsible for making pastdue payments. _. ^= -• ; : _ — 

Contractor: Date:  

The undersigned agrees to deduct amounts Itemized abolre from the settlement of earnings ofcohlA6 rtarned herein and=rprnit 
to parkas indicated, subjectto the terms and conditions outlined above.  

Syatem Transport, Inc. 
 

By Data: 
 

:• a w ss 
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E 

_ :'"_: ~ ^ ;: - 
 s ^ 

:.yam` ':r • _ -~̀.d' 

-L 
 ` ',L: :L^r» ~:'T-.5. ~~v~

" _ ~`3..- r.~ "~-.d^.•.'~~.'..=: ~ w_._.G='. .-T-.L.- W"» ~~ ~ _ ~.~.0.7:. ..K+ .. .- ~S  :• .. _ 

w w ==SATELLITE COMMUNICATION tQUIPMENT 

t t Y T M RAN P RT, N ,C" trier actor, hereby au ho S 3 E T S O 1 C. . arrie o ' 
.= _ d l icf fto i-lnj settler _eptof eamings on-Unit # described in App 6dix "A" of this 

$35?QQ $ierT F60-  • too-help cover the messpging costs of the-satellite 
:=44 ̀catrimunjiRitio~i equipwmgt= - 

-- MItyis fi7r}laergreedthat Contractor, upon termination of this lease is to make available ; 
; s+~blei o att i Sib iarae shop (gr mutually agreed upon aftemative site} Mandaythtu 

w " Fnday800 am to 5:00 pm for the purpose of removal of the satellite coinmunication 
Uipgefit. Contractor further agree to return in' reasonable condition the satellite 

camillnunication equipr~►ettt installed on subject tractor. To the extent the, satellite 
' = ~coT~m~Irtii ition equipment is dot returned in reasonable_condit1orf, Gontraabor agre~ss to 

Frerrnbiir eWSj!sterp Transport, Inc.-for,"costs incurred necessaryto'retum equipment to Y, , k w=~ sdt~bt6" ditl4n. If the satellite communication equipment is not returned, Contractor 
Q ateilirjbU ~ System Transport, Inc. for the cost of replacement; approximately 

ww 
~Seiial'num or of satellite-communication equipment -sue 

s' .. r~ r '•"r 

_ = Terininal # Keyboard # Antenna # 

Contractor•_ . Date:. 

=K BT Date: 
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- TO: ALL 6 Rffi iKfOi&4@ '-a-130; 

FROM: THE INSURANCE DEPARTMENT 

As an owner operator, please b6 aware thatthe'deductible on your tracdINIKS1, 
includes towing and equipment such as tarps, chains and binders. Thar, is no buy down anyovr 
Um,ctor dodudible A this tune.'  

On each company owned trailei there is a $1,000,00 dedueffile for damages and a $1,009.00 
deductible on cargo claims. ' - 

A plan is available whemby y6u can reduce your deductible ori the company owned tr4em and/or  

the cargo from $ 1,00D, 00 to $250.00 at a cost to you of $16.$0  per mouth or $198.00 per year,  
for each, This doeg not apply to cargo losses that are not covered and paid by insurance and axe 
caused by the, negligeacb, action or irmciibn of Contractor or Contractor's driver, emVloycc or 
agent- The deductible on the tractor remains at $1,000.00.' 

PleasaX the applicabir, boxci. cW 

Please enroll me in the -reduced deductible program for cargo at a cost of$16.50 
per month. 

Please emollmo in the rexinced deductible program for I cDmpaay owned trailer at 
$16.30 per Mon" 

Please enroll me in the reduced deductible program f9r 2 tdoubles) company owned 
trailers at $33-00 per montIL 

I have been offered this plan and do not wish to enroll at this time, 

l'understand my cost will be Monthly or Yearly. < i 

Signaturc 

K--Es - 
Unitg Effective DE10: 

Witness 
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BATH' TroekNumbear_# 

Physical Damige,ld mmee 

I Aereby Autlwize Uaw Sjrsian, Ina And Ifs Subsidiaries To Place lle Vane Of My 
Tractor# - Valued At - ForPhysiralDamagelnsurano~ 

With APteaau~m Of $ Per Mouth (4%Of Vahw) And Dedudrble Of M,-000. ' 

XHetebyAvthorLm Them, Im Acid I6 Subsidiaries To Place The Valve Of My = 
Trager# Value4At$ ; ForPhysiralI7amage7nsucant " 

WihhAPzam6un Of$ _ kezMonthh (4°lo Of Value) And Deductyble Of $1,000 

I He"by Adbori= Tress-,Systems Inr. And It's DksOimies To Place The Value Of My AddirtDnal Trailer 
Trailer Valued At 

WithAPmmiumOf $ N Month(4%Of'Vow)AndDeduchbleOf$1~000. 

' *Xuade~ndtbakifanypftt~eabovcvet»~aeetotaladasa~sultof'aaarcadaot,theu~aociumuruamouatmyii~sura~e 
wMpayisthevalnel&vcdatedabovkort6eadvalcashrAzofUmycbcleattbetuneoftbt aoddeuiwbw&-yctisles 

(Pr3otNarne) (SignafYu~) ' 

OF, 

IbaveB=Off6edPhysicalDamaLmL' tiaanoeCoverageTlmoughTramSystem,Ina.A ditSubmdiaries,AtACost 
Of4%Ofllse Value O£MykU*wtPerYearAnd IDoNotVaTo Eomll At Thos Timm 

I 

r  $g11tB11 jDS1liAitCe 

11TzdestaLd I AmRequicaiTo CauyBol~InscnanoeNamung Traas;systeaoo~ Ins And Ii's Suies:As Add>tiostal 
bmre& The Cvst Of YhisTnsia =Tbmugh`lrws S*mri  In_ a And dmba is $4090 per Month please select 
One Of The Following. 

Q I Wish'fo DoH=lkd For BobtaalCSoverageVrhhTrans-S~ Ino 4n& Ifs SSi Mimes,' 

0 I WaRmvide h'IS`  Own Bobtail msorance Coverage And NameTraw-Systems Ire And It's Submdmes As 
addiEimal b%mad And Pmvide A Copy Of Ibis CoverageTo'I'rans-Systmrq Inc. And It's Subadianm I Wdl 
Also Make Sere Ea.&Year At Acnewal A Copy Of This Coverage: Is Provided. 

Vat  
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i 

i. / STATE OF WASHINGTON 
OFFICE OF ADMINISTRATIVE HEARINGS 

In re, DOCKET NO: 122014-00336 

SYSTEM- TWT TRANSPORT INITIAL ORDER 

Petitioner EMPLOYER ID: 575493-00-2 

Result: Based on the issues in this case, the Notice and Order of Assessment is 
AFFIRMED. Read the full order below for details. 

Hearing: This case was heard by Administrative Law Judge, Greg Weber, on March 
23, 2015, after notice to all interested parties. 

Persons Present: The Petitioner was present and represented by Thomas Fitzpatrick 
and Aaron P. Riencshe. The Employment Security Department was present and 
represented by Eric Peterson, Assistant Attorney General, observing was Assistant 
Attorney General, Leah Harris. Court reporter, Pamela Dalthorp, from Capital Pacific 
Reporting was also present. 

Exhibits: The Administrative Law Judge admitted stipulated facts 1 through 13 and all 
addendums including: all documents filed together with the Petitioner's Motion for 
Summary Judgment; the Department's Response to the Petitioner's Motion; the 
Petitioner's Response in Support of the Motion for Summary Judgment; Order Denying 
Consolidated Motion for Summary Judgment; Petitioner's Hearing Brief; Department's 
Brief Upon Stipulated Facts and the Petitioner's Response to Department's Brief Upon 
Stipulated Facts. 

The purpose of the hearing was to determine whether: 

The owner-operators for whom contributions were assessed are employees 
pursuant to RCW 50.04.100 and RCW 50.04.140 and therefore an order and 
notice of assessment issued pursuant to RCW 50.24.070 properly holds the 
employer liable for unemployment tax contributions, interest and penalties in the 
amount of $58,300.99. 

After considering all of the evidence, the Administrative Law Judge enters the following 
Findings of Fact, Conclusions of Law and Initial Order. 

FINDINGS OF FACT 

1. On May 4, 2010, the Employment Security Department (Department) issued a 
written Order and Notice of Assessment which found System TWT Transport 
(Petitioner) liable for unemployment tax contributions, penalties, and interest for 
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failing to pay employment taxes for owner-operators that the Department found 
employed by Petitioner. The parties have stipulated that the accurate amount of 
the unemployment tax contributions, penalties, and interest at issue is 
$58,300.99. 

2. Petitioner filed a timely appeal of the Department's Notice and Order of 
Assessment. 

3. Petitioner is a common for-hire general freight carrier and its headquarters is in 
Cheney, Washington The Petitioner operates in multiple states including 
Washington. 

4. Petitioner moves freight for its customers from one location to another location. 
Petitioner receives an order to move freight for its customer Petitioner then 
moves the freight and the customer pays Petitioner 

5 Petitioner uses two different freight hauling methods: (1) "company drivers" who 
drive Petitioner owned freight trucks to move the freight and (2) "owner-
operators" who drive Petitioner leased freight trucks to move the freight. 

6. The owner-operators own their own truck. 

7. Petitioner pays the owner-operators compensation for transporting Petitioner's 
customer's freight from one location to,another location. Petitioner pays the 

' owner-operators for the transportation of the freight whether or not the 
Petitioner's client pays the Petitioner. 

8. The owner-operators use Petitioner's motor carrier authority to transport the 
freight. The motor carrier authority is required to haul freight 

9. The owner-operators enter into a contract with Petitioner to transport the freight 
as assigned by Petitioner for compensation. 

. I  

10. The contract states the Petitioner may immediately terminate the agreement if it 
determines an owner-operator committed an act of misconduct detrimental to 
Petitioner or the Petitioner's business. 

11.The contract prohibits the owner-operator from assigning or subcontracting to 
another party without the written consent of the Petitioner. 

12. The contract requires all driver's to meet the Petitioner's minimum qualifications 
and gives the Petitioner the right to disqualify any driver who does not meet its 
minimum qualifications or if Petitioner finds the driver to be unsafe or ungalified 
or is in violation of any of the Petitioner's customer's policies 

13. The contract prohibits an owner-operator from transporting a third person without 
the prior approval of the Petitioner. 

Initial Order Page2  APPENDIX B  Docket No 12201400336 
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14.The contract requires the owner-operator to comply with the Petitioner's drug and 
alcohol policy including random drug and alcohol testing. 

15 The contract states Petitioner can take physical control/possession of the owner-
operator's truck at the discretion of Petitioner. 

16.The contract states the Petitioner has the exclusive control and possession of the 
owner-operator's equipment. 

17.The contract states the owner-operator must receive written consent from the 
Petitioner prior to trip leasing the equipment to other authorized motor carriers. 

18.The contract requires the owner-operator to submit delivery paperwork to the 
Petitioner including, copies of fuel purchases, mileage sheets, maintenance 
reports and delivery receipts. 

19.The contract requires the owner-operator to immediately notify the Petitioner in 
the event of an accident. 

20 The contract requires the owner-operators or their drivers to operate the 
equipment in compliance with the rules and regulations of the Petitioner. 

21 The contract prohibits the owner-operators from publishing, disclosing or 
disseminating any information regarding Petitioner's customer list without the 
prior written consent of the Petitioner during and after termination of the 
agreement. 

22. On February 24, 2011 a hearing before Administrative Law Judge Todd Gay was 
held concerning Petitioner's Motion for Summary Judgment based on federal 
preemption and an improper/faulty audit 

23. On March 22, 2011 Judge Gay issued an Order denying Petitioner's Motion for 
Summary Judgment. 

CONCLUSIONS OF LAW 

1. The Office of Administrative Hearings has jurisdiction to hear and decide this appeal 
under RCW, Chapters 50.32 and 34.05. 

2. The first question is whether the owner-operator truck drivers were in Petitioner's 
employment. Specifically, whether they performed personal services, of whatever 
nature, for wages or under any contract, calling for performance of such services. 
RCW 50.04.100 If answered in the affirmative, the owner-operators are in 
employment and Petitioner must pay taxes on the wages unless the services are 
excluded from coverage by another section of Title 50 RCW. Penick v Employment 
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Sec. Dept, 82 Wn.App. 30, 42, 917 P.2d 136 (1996); Skrivanich v Davis, 29 Wn.2d 
150, 157, 186 P.2d 364 (1947). 

3. The test for personal service is whether the services to question were clearly 
performed for the benefit of another under an arrangement or agreement in which 
some act was to be performed. RCW 50 04.100; Penick, 82 Wn. App. at 40. Wages 
are defined as remuneration and in accordance with RCW 50.04.320 remuneration 
means all compensation paid for personal services. The inquiry is whether there is a 
clear and direct connection between the personal services provided and the benefit 
received by the other party. Cascade Nursing Svcs., Ltd. V. employment Security 
Dept, 71 Wn.App. 23, 30 -- 31, 856 P.2d 421 (1993). 

4. Applying the foregoing to the facts of this case, the undersigned concludes, that the 
owner-operators were providing services, transporting merchandise/freight, for the 
benefit of Petitioner for compensation/wages or pursuant to a contract for 
compensation/wages. Thus, the requirements of the above referenced statute, 
RCW 50.04.100, are met. Therefore, the owner-operators were in employment and 
subject to tax unless Petitioner can establish that it is exempt from the definition of 
employment pursuant to another section of Title 50. 

5. Taxing statutes are strictly construed in favor of applying the tax and closer scrutiny 
is required when taxes are collected for the benefit of a group that society seeks to 
aid, such as unemployed workers Western Ports Transp V. Employment Sec 
Dept, 110 Wn. App. 440, 451, 41 P.3 d̀  510 (2002); Penick, 82 Wn.App at 42 
(existence of employment relationship is generally found) The exemption tests are 
strictly construed in favor of the application of the tax. In re All-State Construction 
Company v. Gordon, 70 Wn.2d 657, 425 P.2d 16 (1967). 

6. The party claiming the exemption has the burden of proof to show an exemption 
applies. Western Ports Transp , 110 Wn. App. at 451. Here, Petitioner bears the 
burden of proof of showing that an exemption to paying taxes applies. 

7. RCW 50.04.140(1) excludes from the definition of employment individuals so long as 
certain criteria are met by the employer: 

(1) The individual has been and will continue to be free from control or direction 
over the performance of the service, both under the contract of seance and in 
fact, and 

(2) The service is either outside the usual course of business for which the 
service is performed, or the service is performed outside of all the places of 
business of the enterprise for which the service is performed; and 

(3) The individual is customarily engaged in an independently established trade, 
occupation, profession, or business, of the same nature as that involved in the 
contract of service. 
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8. The above referenced requirements are in the coniunctive and therefore the 
employer must meet each requirement for the exception to apply. Jerome v. 
Employment Secunty Dept, 69 Wn. App. 810, 814, 850 P.2d 1345 (1993). 
Contractual language stating the worker is an independent contractor is not 
dispositive of the issue; instead all facts relating to the work situation must be 
considered. Western Ports Transp., 110 Wn. App. at 451. 

9. Applying the foregoing to the facts of this case the undersigned concludes that 
Petitioner has not met its burden, establishing that the owner-operators are exempt 
from tax as independent contractors pursuant to RCW 50 04.140. In this case, 
Petitioner failed to establish the owner-operators had been and would continue to be 
free from control or direction over the performance of the services both under the 
contract of service and in fact Indeed, Petitioner exhibited significant control over 
the performance of service including, but not limited to: ability of Petitioner to 
immediately terminate the agreement if it determines an owner-operator committed 
an act of misconduct detrimental to Petitioner or the Petitioner's business; prohibiting 
the owner-operator from assigning or subcontracting to another party without the 
written consent of the Petitioner; requiring all driver's to meet the Petitioner's 
minimum qualifications; Petitioner's right to disqualify any driver who does not meet 
its minimum qualifications or if Petitioner finds the driver to be unsafe or unqualified 
or in violation of any of the Petitioner's customer's policies; Petitioner prohibiting an 
owner-operator from transporting a third person without the prior approval of the 
Petitioner; requiring the owner-operator to comply with the Petitioner's drug and 
alcohol policy including random drug and alcohol testing, Petitioner's ability to take 
physical control/possession of the owner-operator's truck at Petitioner's discretion; 
Petitioner's exclusive control and possession of the owner-operator's equipment; the 
owner-operator must receive written consent from the Petitioner prior to trip leasing 
the equipment to other authorized motor carriers, Petitioner requires the owner-
operator to submit delivery paperwork to the Petitioner including, copies of fuel 
purchases, mileage sheets, maintenance reports and delivery receipts; owner-
operators are required to immediately notify the Petitioner in the event of an 
accident; Petitioner requires the owner-operators or their drivers to operate the 
equipment in compliance with the rules and regulations of the Petitioner; finally 
Petitioner prohibits the owner-operators from publishing, disclosing or disseminating 
any information regarding Petitioner's customer list without the prior written consent 
of the Petitioner during and after termination of the agreement Thus, the Petitioner 
has failed to establish the first prong of the test under RCW 50.04.140. 

10. Therefore, without addressing the second and third prongs, Petitioner has failed to 
meet the requirements of RCW 50.04.140, as Petitioner must satisfy all of the 
prongs of the test in the conjunctive. Thus, Petitioner has not met the requirements 
of RCW 50.04.140 and is subject to the assessed tax, interest and penalties. 

11. Petitioner requests the undersigned dismiss the proceedings based on the issue of 
federal preemption. Judge Gay denied this motion in his March 22, 2011 Order. The 
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undersigned will not disturb Judge Gay's Order. The appropriate venue for 
Petitioner to challenge Judge Gay's order is through the appellate process. 

12. If, however, the undersigned ruled on the federal preemption issue, the undersigned 
would conclude that Western Ports is controlling law. Western Ports flowed from a 
claim for unemployment benefits by a former owner-operator and independent 
contractor. The Washington State Division I Court of Appeals stated "[the] federal 
statutory and regulatory scheme does not preempt state employment security law by 
which a person who might be an independent contractor under federal transportation 
or common-law principles may nevertheless be entitled to [unemployment insurance] 
compensation." Western Ports Transp , Inc. v Employment Sec. Dept of the State 
of Wash., 100 Wn.App. 440, 445, 41 P.3d 510 (2002). Division I "reject[ed] [the] 
contention that federal transportation law permitting [independent contractor 
arrangements] preempts state employment security law." Id at 454. Western Ports 
clearly held that, for the purposes of employment security law, treating owner-
operators as employees was not preempted by the federal transportation law that 
governed independent contractor arrangements Moreover, Division I did so 
specifically mindful that Congress prohibited the states from enacting or enforcing 
laws or regulations related to price, route or service See Id at 456 

13 Applying the foregoing, the undersigned would have concluded that unemployment 
insurance taxation, including characterizing owner-operators as employees for the 
purposes of such taxation, is not subject to federal preemption and would have 
denied the Petitioner's motion to dismiss. 

14. Finally, Petitioner requests the undersigned void, dismiss and/or exclude the 
Department's Order and Notice of Assessment based on the audit allegedly being 
"rigged." Petitioner alleges the auditor failed to follow procedure, failed to 
demonstrate professional care and questions the auditor's objectivity, competence, 
and ethics. The undersigned finds the Petitioner's arguments without merit and 
denies the request to void, dismiss and/or exclude the Department's Order and 
Notice of Assessment. i 

Now therefore it is ORDERED: 

The Order and Notice of Assessment from the Employment Security Department under 
appeal is AFFIRMED. 

The owner-operators for whom contributions were assessed are employees 
pursuant to RCW 50.04.100 and RCW 50.04.140 and therefore the May 4, 2010 
Order and Notice of Assessment issued pursuant to RCW 50.24.070 properly 
holds Petitioner liable for unemployment tax contributions, interest and penalties 
in the amount of $58,300.99 
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Dated and mailed July 1, 2015 from Spokane Valley, Washington. 

Greg Weber 
Administrative Law Judge 
Office of Administrative Hearings 

Certificate of Service 

I certify that I mailed a copy of this order to each party at the address listed below, 
postage prepaid, on the date stated above. 

 

Mailed to: 

SYSTEM- TWT TRANSPORT 
DBA SYSTEM-TWT 
PO BOX 3456 
SPOKANE, WA 99220 

Melissa Paul 
Delivery Specialist 

Employer 

EMPLOYMENT SECURITY DEPARTMENT 
LEGAL APPEALS UNIT 
PO BOX 9046 
OLYMPIA, WA 98507-9046 

ATTORNEY'GENERAL OF WASHINGTON 
800 5TH AVENUE, SUITE 2000 
SEATTLE, WA 98104 

TALMADGE & FITZPATRICK 
TALMADGE & FITZPATRICK 
THOMAS FITZPATRICK 
2775 HARBOR AVE SW, 3RD FLOOR-SUITE C 
SEATTLE, WA 98126 

OGDEN MURPHY WALLACE, PLLC 
AARON P. REINSCHE 
901 5TH AVENUE 
SUITE 3500 
SEATTLE, WA 98164-2008 

Agency 

Agency 

Employer Representative 

Employer Representative 
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YOU HAVE THE RIGHT TO APPEAL 

This decision becomes final unless a Petition for Review is mailed to the address below. 
If you disagree with the administrative law judge's order, you may file a Petition for 
Review stating the reasons why you disagree. Include the docket number on your 
Petition for Review. Do not write more than five (5) pages. You may use the form on 
the following page to file your Petition for Review. 

Submit your Petition for Review to: 

Commissioner's Review Office 
Employment Security Department 
P.O. Box 9555 
Olympia, Washington 98507-9555 

Your Petition for Review must be postmarked on or before July 31, 2015. 

Do not file your Petition for Review by facsimile (fax). 
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CERTWICATE OF SERVICE 
I certify that I mined a copy of Uus dec►ston to the within 
named mten;sted pames at then respective addresses, pottage 
ptepsrd, on December 18. 2015 

Representative, Comnuasl0 office 
Employment Secunty Department 

TAX 

BEFORE THE COMIVIISSIONER OF 
THE EMPLOYMENT SECURITY DEPARTMENT 

OF THE STATE OF WASHINGTON 

Review No 2015-2142 

In re I Docket No. 122014-00336 

SYSTEM— TWT TRANSPORT I  DECISION OF COMMISSIONER 
Tax ID No. 575493-00-2 

This is an unemployment insurance tax dispute between the Employment Security 

Department ("Department") and the interested employer, System-TWT Transport ("System"). 

The Department conducted an audit of System for the period of the second quarter of 2007 through 

the fourth quarter of 2009. As a result of the audit, certain individuals (i.e. owner-operators) hued 

by System were reclassified as employees of System and their wages were deemed reportable to 

the Department for unemployment insurance tax purposes. On May 4, 2010, the Department 

issued an Order and Notice of Assessment, assessing System contnbutions, penalties, and interest 

in the amount of $264,057.40. System filed a timely appeal from the Order and Notice of 

Assessment. 

The case then went through an extensive procedural history. Suffice it to say that after 

several years of litigation before the Office of Administrative Hearings ("OAH"), two state 

superior courts, and one state appellate court, this case was eventually remanded to the OAH for a 

hearing on the System's administrative appeal from the Department's tax assessment See 

Stipulation and Order of Dismissal and Order to Disburse Funds in the Registry of the Court. After 

the remand, the parties entered into stipulated findings of fact agreeing, among other things, that 

the correct amount of contributions, penalties, and interest in dispute should be $58,300.99 for the 
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^ audit period in question. See Stipulated Finding of Fact No. 11 The OAH heard oral argument 

from the parties on March 23, 2015 and, thereafter, issued an Initial Order on July 1, 2015 ruling 

in favor of the Department on all issues involved On July 30, 2015, System timely petitioned the 

Commissioner for review of the Initial Order. Pursuant to chapter 192-04 WAC tits matter has 

been delegated by the Commissioner to the Commissioner's Review Office. The Commissioner's 

Review Office acknowledged System's Petition for Review on August 26, 2015; and, on 

September 10, 2015, the Commissioner's Review Office received a reply filed by the Department. 

Having reviewed the entire record (including the audio recording of the hearing) and having given 

due regard to the findings of the administrative law judge pursuant to RCW 34.05.464(4), we adopt 

the OAH's findings of fact and conclusions of law in the Initial Order, subject to the following 

additions and modifications 

Preemption  

The Social Security Act of 1935 (Public Law 74-271) created the federal-state 

unemployment compensation program. The program has two main objectives: (1) to provide 

temporary and partial wage replacement to involuntarily unemployed workers who have been 

recently employed; and (2) to help stabilize the economy during recessions. The Federal 

Unemployment Tax Act of 1939 ("FUTA") and Titles III, 1X, and XII of the Social Security Act 

("SSA") form the basic framework of the unemployment compensation system. The U.S. 

Department of Labor oversees the system, with each state administering its own program. 

Federal law defines certain requirements for the unemployment compensation program 

For example, SSA and FUTA set forth broad coverage provisions, some benefit provisions, the 

federal tax base and rate, and administrative requirements. Each state then designs its own 

unemployment compensation program within the framework of the federal requirements. The 

state statute sets forth the benefits structure (e.g., eligibility/disqualification provisions, benefit 

amount) and the state tax structure (e.g., state taxable wage base and tax rates). 

Generally speaking, FUTA applies to employers who employ one or more employees in 

covered employment in at least 20 weeks in the current or preceding calendar year or who pay 

wages of $1,500 or more during any calendar quarter of the current or preceding calendar year. 

See 26 U.S C. § 3306(a)(1). Under FUTA, the term "employee" is defined by reference to section-

312 1 (d) of the Internal Revenue Code. See 26 U.S.C. § 3306(i) In turn, 26 U.S.C. § 3121(d)(2) 

defines "employee" to be any individual who, under the usual common law rules applicable in 
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determintng the employer-employee relationship, has the status of an employee. In 1987, the IRS 

issued Revenue Ruling 87-41, distilling years of case law interpreting "usual common law rules" 

into a more manageable 20-factor test. t  While these 20 factors are commonly relied upon, it is not 

an exhaustive list and other factors may be relevant. Furthermore, some factors may be given 

more weight than others in a particular case. In 1996, the IRS reorganized the 20 factors into three 

broad categories; behavioral control, financial control, and relationship of the parties. See IRS, 

Independent Contractor or Employee? Training Materials.  Training 3320-102 (October 30,1996). 

However, regardless of the length and complexity of the tests developed by the IRS to clarify 

coverage issues for federal taxation purposes, we have cautioned that FUTA does not purport to 

° fix the scope of coverage of state unemployment compensation laws. See  In re Coast Aluminum 

Products, Inc,  Empl. Sec. Comm'r Dec. 817 (1970) ("A wide range of judgment is given to the 

several states as to the particular type of statute to be spread upon their books." (quoting  Steward 

Machine Co. v Davis.  301 U.S. 548,593 (1937))). 

State legislatures tend to cover employers and employment that are subject to the federal 

taxation. Although the extent of state coverage is greatly influenced by federal statute, each state 

is free to determine the employers who are liable for contributions. and the workers who accrue 

rights under its own unemployment compensation laws Here in Washington, the first version of 

the Employment Secunty Act (or "Act"), which was then referred to as "Unemployment 

Compensation Act," was enacted by the state legislature in 1937 See Laws of 1937, ch 162 This 

first version of the Act contained a definition of "employment," see Laws of 1937, ch 162, § 

19(8)(1)2; and a three-prong "independent contractor" or ABC test See Laws of 1937, ch 162, § 

19(g)(5).3  

i The 20 factors are instructions, training, integration, services rendered personally, hiring, supervising, and paying 
assistants, continuing relabonship, set hours of work, full time required, doing work on employer's premises, order 
or sequence set, oral or written reports, payment by hour, week, month, payment of business and/or traveling 
expenses, furnishing of tools and matenals, significant investment, realization of profit or loss, working for more 
than one firm at a time, making service available to general public, right to discharge, and right to terminate See 
Rev Rul 87-41, 1987-1 C S 296 

t In the fast version of the Act, "employment" was defined to mean "service, including service in interstate 
commerce, performed for wages or under any contract of hire, written or oral, express or implied " See Laws of 
1937, ch 162, 4 19(g)(1) 

3  In the first version of the Act, the "independent contractor" or ABC test read as follows 

Services performed by an individual for remuneration shall be deemed to be 
employment subject to this act unless and until it is shown to the satisfaction of 
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The legislature introduced major revisions to the definition of "employment" in 1945 by 

adding, among other things, the phrase "unlimited by the relationship of master and servant as 

known to the common law or any other legal relationship." See Laws of 1945, ch. 35, § 11 

(emphasis added). The added language greatly expanded the scope of the employment relationship 

as covered by the Employment Security Act beyond the scope of the employment relationship as 

covered by FUTA Compare RCW 50 04100 with 26 U.S.C. § 3306(1) and 26 U.S.0 § 

3121(d)(2); see also  In re All-State Constr. Co_,  70 Wn 2d 657, 664, 425 P 2d 16 (1967) (the test 

to be applied in determining the employment relationship under the Act is a statutory one; and 

common law distinctions between employees and independent contractors are inapplicable); 

Skriva—mch v. Davis.  29'Wn.2d 150, 158, 186 P 2d 364 (1947) (the 1945 legislature intended and 

deliberately concluded to extend the coverage of the Act and by express language to preclude any 

construction that might limit the operation of the Act to the relationship of master and servant as 

known to the common law or any other legal relationslup),  Unemo't Comp. Deep't v. Hunt,  17 

Wn.2d 228, 236, 135 P.2d 89 (1943) (our unemployment compensation act does not confine 

taxable employment to the relationship of master and servant, but brings within its purview many 

individuals who would otherwise have been excluded under common law concepts of master and 

servant, or principal and agent). Since then, the definition of "employment" under the Act has 

remained largely unchanged. Moreover, the "independent contractor" or ABC test has also 

remained the same, except that in 1991 the legislature added a separate, six-prong test to the 

traditional three-prong test. See ESSB 5837, ch. 246 § 6, 521d Leg, Reg. Sess. (Wash. 1991); 

compare RCW 50.04.140(1) with RCW 50.04.140(2). 

Over the years, the appellate courts in Washington as well as the Commissioner's Review 

Office (as the final agency decision-maker on behalf of the Department) have grappled with the 

concept of "employment" under RCW 50.04.100 and applied the "independent contractor" test 

under RCW 50 04.140 in various factual scenarios, finding any given relationship either within or 

the director that (i) Such individual has been and will continue to be free from 
control or duecuon over the performance of such service, both under his contract 
of service and in fact, and (u) Such service is either outside the usual course of 
the business for which such service is performed, or that such service is performed 
outside of all the places of business of the enterprises for which such service is 
performed, and (iii) Such individual is customarily engaged in an independently 
established trade, occupation, profession or business, of the same nature as that 
involved in the contract of service 

See Laws of 1937, ch 162, $ 19(g)(5) 
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outside the intended scope of the Act. See, e.g.,  State v. Goessman,  13 Wn.2d 598, 126 P.2d 201 

0942) (barbers were held to be in employment of the barber shop; but the legislature later enacted 

RCW 50 04 225 to exempt barbers from covered employment),  Skrivanich,  29 Wn.2d 150 (crew 

members were in employment of the fishing vessel),  All-State Constr. Co..  70 Wn.2d 657 (siding 

applicators were in employment of the construction company);  Miller v EW't Sec.Den't,  3 Wn. 

App. 503, 476 P.2d 138 (1970) (individuals performing bucking and falling activities were in 

employment of the logging contractor);  Schuffenhauer v. Emp't Sec. Dep't.  86 Wn.2d 233, 543 

P.2d 343 (1975) (clam diggers were in employment of the wholesaler of clams),  Daily Herald Co. 

v. Emp't Sec. Den't,  91 Wn.2d 559,588 P.2d 1157 (1979) (bundle droppers were in employment 

of the newspaper publisher);  Jerome v. Emp't Sec. Dep't,  69 Wn App. 810, 850 P.2d 1345 (1993) 

(food demonstrators were in employment of the food demonstration business);  Affordable Cabs. 

Inc v. Emn't Sec. DW't,  124 Wn. App. 361, 101 P.3d 440 (2004) (taxicab drivers were in 

employment of the taxicab company); but, see, e g,  Cascade Nursing Sere. Ltd v. Emp't Sec 

ftj 71 Wn. App. 23, 856 P.2d 421 (1993) (nurses were not in employment of the nurse referral 

agency);  In re Judson Enterprises. Inc.,  Empl. Sec. Comm'r Dec.2d 982 (2012) (no employment 

relationship was found because a business entity could not be an employee unless it was shown 

that the business entity is actually an individual disguised as a business entity). 

Two state appellate decisions pertained specifically to the trucking industry. In  Penick v. 

Emp't Sec. Dep't.  82 Wn App 30,917 P.2d 136 (1996), Division Two of the Court of Appeals 

dealt with the relationship between a motor carrier who owned the trucks and the drivers who were 

hired to drive the trucks ("contract drivers"). In that case, the motor carrier owned the trucks and 

operated them under its authority from the Interstate Commerce Commission. The carrier supplied 

fuel, repairs and maintenance, license, and insurance; and it also handled state and federal reporting 

requirements. The contract drivers paid their own federal income talc, social security and medicare 

taxes, and motel and food expenses, they did not receive sick leave, vacations, or other benefits. 

The contract drivers could hue a "limper" if they needed help in loading or unloading The 

contracts, which could be terminated by either party at any time, entitled the contract drivers to 20 

percent of the gross revenue generated by the loads they hauled In the event of an accident, the 

contract drivers were required to pay damages not covered by the $2,500 deductible of the carver's 

insurance policy. The contract drivers were also liable for shortage and cargo damage. The drivers 

often installed a variety of amenities on their assigned trucks to make life on the road more 

-5- 2015-2142 
APPENDIX C 

5 of 33 

Commissioner's Record 16-2-00121-6 Page 354 



comfortable The motor carver secured the load for the outgoing trip, and the contract drivers 

occasionally obtained their own loads. Any driver was free to reject an offer to haul a load secured 

by the carver and, instead, could choose to haul a load obtained by the driver The carver obtained 

return loads for about half the trips, and the dnvers found their own return loads for the other half 

of the trips. The motor carrier handled the bilLng and collection and provided bi-weekly draws 

for trip expenses to the drivers. It also made bi-weekly payments to the drivers for their share of 

the payment for a particular haul The carrier required its drivers to clean the inside and outside 

of the truck, adhere to all federal and state laws and safety regulations, and to call in every day by 

10 a.m while en route. But the motor carrier allowed the drivers to select their own routes and to 

select their driving hours, so long as the hours complied with legal requirements regarding 

maximum driving time and rest periods. The carrier also permitted the drivers to take other people 

with them. U at 34-35. After examming all relevant facts, the  Penick  court held that the contract 

dnvers were in employment of the motor carver pursuant to RCW 50.04. 100 and that their driving 

services were not exempted from coverage under the "independent contractor" test pursuant to 

RCW 50.04.140 Id at 39-44. However, the  Penick  court did not address the coverage issue 

pertaining to the owner-operators (who owned the trucks but leased them to the carrier) because 

the motor carver prevailed on that issue before the Commissioner's Review Office and did not 

appeal. It at 39. Because the Commissioner's Review Office did not publish the decision in the 

Penick  matter, our holdings in that matter cannot be deemed precedential. See RCW 50.32 095 

(commissioner may designate certain decisions as precedents by publishing them); see also W. 

Ports Transp.. Inc. v. Emp't Sec. Dep't,  110 Wn. App. 440, 459, 41 P.3d 510 (2002) (unpublished 

decisions of Commissioner have no precedential value). 

Six years later, Division One of the Court of Appeals spoke on the coverage issue 

pertaining to the relationship between a motor carrier and one of its owner-operators. See  W. Ports 

Transp  , 110 Wn. App. 440. In  W. Ports the  motor carrier contracted for the exclusive use of 

approximately 170 trucks-with-dnvers (or owner-operators). The owner-operators either provided 

and drove their own trucks or hired others to drive them exclusively for the carver The standard 

independent contractor agreement contained various requirements that were dictated by federal 

regulations governing motor carriers that utilized leased vehicles-with-drivers in interstate 

commerce; it also contained the carrier's own rules and policies. Pursuant to the independent 

contractor agreement, the owner-operators were required to operate their trucks exclusively for the 
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carver, have the carrier's. insignia on the trucks, purchase their insurance through the camer's fleet 

insurance coverage, participate in all the company's drug and alcohol testing programs, obtain the 

carver's permission before carrying passengers, notify the carrier of accidents, roadside 

inspections, and citations, keep the trucks clean and in good repair and operating condition in 

accordance with all governmental regulations, and submit monthly vehicle maintenance reports. 

The carver determined the owner-operators' pickup and delivery points and required them to call 

or come in to its dispatch center to obtain assignments not previously scheduled and to file daily 

logs of their activities. The owner-operators received flat rate payments for the loads hauled and 

were paid twice per month. The carrier had broad rights of discharge under the independent 

contractor agreement, and could terminate the contract or discipline the owner-operators for 

tardiness, failure to regularly contact the dispatch unit, failure to perform contractual undertakings, 

theft, dishonest, unsafe operation of the trucks, failure of equipment to comply with federal or state 

licensing requirements, and failure to abide by any written company policy. The 6wner-operators, 

however, did have some autonomy. For example, the owner-operators decided the route to take 

in making deliveries; they also could have other drivers to operate the trucks in providing services 

under terms of the independent contractor agreement. The owner-operators paid all of their truck 

operating expenses and deducted the expenses on their federal income tax returns. Id at 445-47. 

Based on these facts, the  W. Ports  court found that the carrier exerted considerable direction and 

control over the driving services performed by the owner-operator and, accordingly, it failed the 

first prong of the "independent contractor" test under RCW 50.04.140(1)(a). Id at 452-54. The 

W. Ports  court also considered and rejected the carver's contention that federal transportation law 

preempted state employment security law. 14 at 454-57. 

In this case, the interested employer, System, is an interstate motor carrier duly licensed by 

the U.S. Department of Transportation and the Federal Motor Carrier Safety Admtmstration (the 

successor agency to Interstate Commerce Commission). See Declaration of Rehwald in Support 

of Consolidated Motion for Summary Judgment ("Decl. of Rehwald") Q 3 at Administrative 

Record ("AR") 146. System hires approximately 381 company drivers to operate equipment that 

it owns. In addition, System leases approximately 254 trucks from third parties commonly referred 

to in the trucking industry as owner-operators. According to Rehwald, the use of owner-operators 

is common in the industry because of the fluctuating demand for trucking services. System is able 

to reduce overhead costs and simplify its operations by contracting with owner-operators because 
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the owner-operators own their equipment and lease it to System via a written equipment lease 

agreement Id 5 at AR 147. System uses two different types of leases to lease motor vehicle 

equipment from an owner-operator Fist, it uses a mileage lease on a very limited and infrequent 

basis, which only affects a small percentage of the owner-operators leasing equipment to System; 

second, System uses a percentage lease that compensates an owner-operator based on a percentage 

of the gross revenue generated by his or her equipment. Id $ 6 at AR 148. System's principal 

office is located in Cheney, Washington; it also has terminals in a number of different states, 

including California, Arizona, Indiana, Colorado, and Kansas. Both System's company drivers 

and its owner-operators are dispatched regionally, from regional fleets that serve certain 

geographic areas. Id J[ 9 at AR 149 System's load coordinators are responsible for planning and 

coordinating freight hauling The. load coordinator matches available loads with available trucks 

and trailers. The loads are hauled by either company dnvers or owner-operators. See Stipulated 

Finding of Fact No. 4. System does not dispute that the company drivers are its employees, 

however, System contends that the owner-operators are not its employees, but independent 

contractors, for unemployment insurance tax purposes See Stipulated Finding of Fact No. 2. 

As discussed above, the Department conducted an audit of System for various quarters in 

2007, 2008, and 2009, and, subsequently, reclassified the owner-operators as employees of System 

and deemed their wages to be reportable for unemployment insurance tax purposes System moved 

the OAH for summary judgment on federal preemption ground, essentially arguing that it is 

entitled to judgment as a matter of law because RCW 50.04. 100 and RCW 50 04.140 as applied 

to motor carvers of the trucking industry in Washington are preempted by the Federal Aviation 

Administration Authorization Act of 1994 ("FAAAA') The crux of System's argument is that 

the Department's efforts in applying RCW 50.04. 100 and RCW 50 04140 to the trucking industry 

will eliminate the use of owner-operators from the trucking industry and effectively restructure 

that industry, resulting in a substantial impact on its prices, routes, and services. The Department 

responded by arguing that the Washington's leading case,  W. Port,  has rejected the argument that 

the state employment security law is preempted by federal motor carrier law; and that preemption 

should not apply because any impact its application of RCW 50.04. 100 and RCW 50.04.140 may 

have on motor carriers is far too tenuous, remote, or peripheral to be preempted, 

Federal preemption is based on the United States Constitution's mandate that the "Laws of 

the United States .. shall be the supreme Law of the Land, and the Judges in every State shall be 
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bound thereby." See U.S CONST., art. VI, cl. 2; see also  Amenauest Mort& Co. v. Washington 

State Office of Atty. Gen.. 170 Wn 2d 418, 439, 241 P.3d 1245 (2010) (federal law may preempt 

state law by force of the Supremacy Clause of the United States Constitution) A state law that 

conflicts with federal law is said to be preempted and is "without effect." See  Cipollone v. Liggett 

Group. Inc . 505 U S 504, 516,112 S. Ct. 2608 (1992). Federal law may preempt state law in any 

of the three ways: (1) expressly by the federal law's terms; (2) ►mpliedly by Congress' intent to 

occupy an entire field of regulation, or (3) by the state law's direct conflict with the federal law 

See  Nhchigan Canners & Freezers Assoc. v. Agnc. Mktg & Bargaining Bd.,  467 U.S. 461, 469, 

104 S. Ct. 2518 (1984). There are "two cornerstones" of federal preemption Jurisprudence: First, 

the purpose of Congress is the ultimate touchstone in every preemption case; second, where 

Congress has legislated in a field traditionally occupied by states, there is a presumption against 

preemption See  Wyeth v. Levine, 555 U.S. 555, 565, 129 S. Ct 1187 (2009). Where Congress 

has superseded state legislation by statute, the courts' task is to identify the domain expressly 

preempted. To do so, the courts must first focus on the statutory language, which necessarily 

contains the best evidence of Congress' preemptive intent. See  Dan's City Used Cars. Inc v. 

Pelkev 133 S Ct 1769,1778 (2013) (internal citations and quotation marks omitted). 

Congress enacted the Airline Deregulation Act ("ADA") in 1978 with the purpose of 

furthering "efficiency, innovation, and low prices" in the airline industry through "maximum 

reliance on competitive market forces." See 49 U S.0 §§ 40101(x)(6) & (a)(12)(A). The ADA 

included a preemption provision that Congress enacted to "ensure that the States would not undo 

federal deregulation with regulation of their own " See  Rowe v. New Hampshire Motor Transport 

Assn, 552 U.S. 364, 368, 128 S. Ct. 989 (2008) (quoting  Morales v. Trans World Airlines, 504 

U S. 374, 378, 112 S. Ct. 2031 (1992)). The provision specifically provides that "a State .. may 

not enact or enforce a law, regulation, or other provision having the force and effect of law related 

to a price, route, or service of an air career .. ." See 49 U.S.C. § 41713(b)(1) 

In 1980, Congress deregulated the trucking industry. See  Rowe, 552 U.S. at 368 (citing 

Motor Carner Act of 1980, 94 Stat 793) Then, a little over a decade later, in 1994, Congress 

borrowed the preemption language from the ADA to preempt state trucking regulation and thereby 

ensure that the states would not undo the deregulation of trucking. hL (citing FAAAA, 108 Stat. 

1569, 1605-06). The FAA.AA preemption provision states 
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+ [A] State may not enact or enforce a law, regulation, or other 
provision having the force and effect of law related to a price, route, 
or service of any motor carrier. with respect to the transportation 
of property 

See 49 U.S.C. § 14501(c)(1). Consistent with its text and history, the U.S. Supreme Court 

("Court") has instructed that, in interpreting the preemption language of the FAAAA, courts should 

follow decisions interpreting the similar language in the ADA. See  Rowe,  552 U.S, at 370. 

In Morales,, the Court first encountered the identical preemption provision under the ADA; 

and the Court adopted its construction of the term "related to" from its preemption jurisprudence 

under the Employee Retirement Income Security Act of 1974, defining the term broadly as "having 

a connection with or reference to airline rates, routes, or services " See  Morales,  504 U.S. at 384. 

The Court, however, reserved the question of whether some state actions may affect airline fares 

in "too tenuous, remote, or peripheral a manner" to trigger preemption, giving as examples state 

laws prohibiting gambling and prostitution as applied to airlines Id at 390. Over a decade later, 

in  Rowe.  the Court examined whether the FAAAA preempted a state's tobacco delivery regulation, 

which unposed several requirements on drivers of tobacco products See  Rowe.  552 U S at 369. 

In holding that the state's statute was preempted by FAAAA, the Court essentially adopted its 

reasoning in  Morales.  because ADA and FAAAA consisted of identical preemption language and 

further because "when judicial interpretations have settled the meaning of an existing statutory 

provision, repetition of the same language in a new statute indicates, as a general matter, the intent 

to incorporate its judicial interpretations as well." Id at 370 (quoting  Merrill Lynch, Pierce. Fenner 

& Smith Inc. v. Dabit,  547 U.S. 71, 85,126 S Ct 1503 (2006)). In reaffirming  Morales,  the Court 

in  Rowe  explained: 

... (1) that "[s]tate enforcement actions having a connection with, 
or reference to," carrier " 'rates, routes, or services' are pre-empted' 
(2) that such pre-emption may occur even if a state law's effect on 
rates, routes, or services "is only indirect"; (3) that, in respect to pre-
emption, it makes no difference whether a state law is "consistent" 
or "inconsistent" with federal regulation, and (4) that pre-emption 
occurs at least where state laws have a "significant unpact" related 
to Congress' deregulatory and pre-emption-related objectives. 

Id. (internal citations omitted) Subsequently, the Court cautioned that the breath of the words 

"related to" did not mean the sky was the limit and that the addition of the words "with respect to 

the transportation of property" massively limited the scope of preemption ordered by the FAAAA. 
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See  Pelke  ,  133 S. Ct. at 1,778 (FAAAA did -not preempt state-law claims for damages against a 

towing Company regarding the company's post-towing disposal of the vehicle) (internal quotation 

marks omitted) Finally, in  Am. Trucking Ass'n. Inc. v. City of Los Angeles,  133 S Ct. 2096 

(2013), the Court addressed another aspect of the FAAAA preemption — the "force and effect of 

law" language, drawing a distinction between a government's exercise of regulatory authority and 

its own contract-based participation in the market. The Court held that, when the government 

employed the "hammer of the cruninal law" to achieve its intended goals, it acted with the force 

and effect of law and thus the concession agreement's placard and parking provisions were 

preempted by the FAAAA because such provisions had the "force and effect of law." Id at 2102-

04. 

In the meantime, the lower federal courts do not seem to agree on the FAAAA's preemptive 

effects on state law. For example, in  Californians for Safe dt Competitive Dump Truck Transp. v. 

Mendonca.  152 F.3d 1184, 1189 (91" Cir.1998), the Ninth Circuit held that California's prevailing 

wage law, a state law dealing with matters traditionally within a state's police powers, had no more 

than an indirect, remote, and tenuous effect on and, thus, was not "related to" the motor carvers' 

prices, routes, and services within the meaning of the FAAAA's preemption clause. Most recently, 

the Ninth Circuit, in holding that California's meal and rest break laws were not preempted by 

FAAAA, reasoned that: 

[The meal and break laws] do not set prices, mandate or prolubit 
certain routes, or tell motor carriers what services they may or may 
not provide, either directly or indirectly. They are "broad law[s] 
applying to hundreds of different industries" with no other 
"forbidden connection with prices[, routes,] and services." They are 
normal background rules for almost all employers doing business in 
the state of California. And while motor carriers may have to take 
into account the meal and rest break requirements when allocating 
resources and scheduling routes —just as they must take into account 
state wage laws or speed limits and weight restrictions, the laws do 
not "bind" motor carriers to specific prices, routes, or services. Nor 
do they "freeze into place" prices, routes, or services or "determin[e] 
(to a significant degree) the [prices, routes, or] services that motor 
carriers will provide " Further, applying California's meat and rest 
break laws to motor carvers would not contribute to an 
impermissible "patchwork" of state-specific laws, defeating 
Congress' deregulatory objectives 
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See  Dilts v. Penske Logistics. LLC,  769 F.3d 637,647 (91  Cir. 2014), cent denied, 135 S. Ct. 2049 

(2015) (internal citations onutted). 

In contrast, the Ninth Circuit have held that a complete ban on the use of independent 

contractors could not survive the FAAAA preemption. See  Am Trucking Ass'ns. Inc. v. Cx!y of 

Los Angeles,  559 F.3d 1046, 1056 (91h  Cir. 2009) (the independent contractor phase-out provision 

in Port of Los Angeles' concession agreement was 'one highly likely to be shown to be 

preempted"); see also Am Truckft Ass'ns. Inc. v. City of Los Angeles,  660 F.3d 384, 407-08 

(91 ' Cir. 2011) (the employee-dnver provision was preempted by FAAAA as related to rates, 

routes, and services; and it did not fall under either the safety exception or market participant 

exception). Furthermore, in considering whether a Massachusetts statute, restricting the second 

prong (i.e prong B) of the traditional independent contractor test to only one alternative (i.e. the 

"outside the usual course of the business" alternative), was preempted by FAAAA, the First Circuit 

stated that: 

First, a statute's "potential" impact on carvers' prices, routes, and 
services can be sufficient if it is significant. .. We have previously 
... allowed courts to "look[ ) to the logical effect that a particular 
scheme has on the delivery of services or the setting of rates." 
Second, this logical effect can be sufficient even if indirect.... Far 
from immunizing motor carriers from all state economic 
regulations, we are following Congress's directive to immunize 
motor carvers from state regulations that threaten to unravel 
Congress's purposeful deregulation in tlus area. 

See  Mass. Delivery Ass'n v. Coakley,  769 F.3d 11, 21 (1" Cir. 2014) (internal citation omitted). 

Following a remand from the First Circuit, the lower district court held that prong B of the 

Massachusetts' independent contractor statute was preempted by the FAAAA. See  Mass. Delivery 

Ass'n v. Healey,  2015 WL 4111413 (D. Mass. July 8, 2015). 

It is against the backdrop of the U.S. Supreme Court's decisions in  Morales, Rowe,  and 

Pelkey  as well as a plethora of seemingly conflicting decisions of the lower federal courts, that we 

now confront System's federal preemption argument. System contends that the FAAAA preempts 

the Washington's Employment Security Act as applied to the trucking ,industry because it directly 

affects and, therefore, is "related to" the prices, routes, and services of its motor carver business. 

System introduced two declarations in support of its contention: a declaration by Larry Pursley, 

Executive Vice President of Washington Trucking Association, and a declaration by Joe 
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Rajkovacz, Director of Regulatory Affairs for the Owner-Operator Independent Drivers 

Association 

According to Pursley, the owner-operators have long been an important component of the 

trucking industry, both nationally and locally The owner=operators are utilized in most. if not all, 

sectors of the industry, including long-haul trucking, household goods moving, and intermodal 

operations Motor carriers contract. with owner-operators to obtain the owner-operators' 

equipment to haul freight on an as-needed basis. See Declaration of Pursley in Support of 

Consolidated Motion for Summary Judgment ("Decl. of Parsley") 16 at AR 93. With the 

economic deregulation of the interstate trucking industry, the vast majority of trucking business 

are small businesses, and nearly 96 percent of those businesses operate fewer than 20 trucks and 

nearly 88 percent operate six trucks or less. Consequently, the trucking industry is a highly diverse 

industry, resulting in intense competition and low profit margins Id 15 at AR 92. Pursley asserts 

that the assessments unposed by the Department on motor earners will fundamentally change the 

business models of both motor earners and owner-operators throughout Washington, because the 

Department will effectively prohibit tamers from using independent owner-operators. According 

to Pursley, requiring earners to use employees rather than independent contractors will force 

earners to establish and maintain an employee workforce in order to meet peak demand and to 

considerably build the related infrastructure such as trucks, administrative staff, and garages 

Moreover, requiring earners to convert independent owner-operators into employees will compel 

carriers to take on additional employment-related costs, including state and federal social security 

taxes, unemployment insurance taxes, and medical and retirement costs. As a result, canners 

would need to raise their prices in order to defray the additional expenses. Icy 1 10 at AR 94 

Finally, Pursley asserts that the Department's effort will lead to duiunished economic choices and 

reduced income for owner-operators by forcing them to get their own motor carver authority if 

they are to maintain their independence. Id 111 at AR 95. 

Additionally, System requests us to depart from our state's appellate decision in  W. Ports, 

which held that federal transportation law did not preempt state employment security law See W. 

Ports,  110 Wn. App. at 454-57. System argues that  W. Ports  court never analyzed the FAAAA 

preemption clause under 49 U S.C. § 14501(c)(1) and, that  W. Ports  court's two bases for rejecting 

the preemption argument are no longer valid in light of the subsequent U.S. Supreme Court's 

decision in  Rowe.  See System's Petition for Review at 3. _ 

-13- 
APPENDIX C 

2015-2142 

13 of 33 

Commissioner's Record 16-2-00121-6 Page 362 



While System's arguments are appealing and we are tempted to address the merits of the 

federal preemption issue, we must be mindful of our limited authority as a quasi-judicial body. As 

a general proposition, the Commissioner's Review Office, being an office within the executive 

branch of the state government, lacks the authority or junsdiction to determine whether the laws it 

administers are constitutional, only the courts have that power. See RCW 50.12.010, RCW 

50 12 020;  Bare v. Gorton,  84 Wn.2d 380, 383, 526 P.2d 379 (1974);  In re Kellas.  Empl. Sec. 

Comin'r Dec.2d 825 (1991) (Commissioner's Review Office is part of an administrative agency 

in the executive branch of government and is thus without power to rule on constitutionality of a 

legislation; that function is reserved to judicial branch of government);  In re Bremerton Christian 

Schools.  Empl. Sec. Comm'r Dec.2d 809 (1989),  In re Ringhofer,  Empl. Sec. Comm'r Dec.2d 145 

(1975). On the other hand, the superior court, on judicial review of a final agency order issued by 

the Commissioner's Review Office, may hear arguments and rule on the constitutionality of the 

Department's orders. See RCW 34.05.570(3)(a) (the court shall grant relief from an agency order 

in an adjudicative proceeding if the order, or the statute or rule on which the order is based, is in 

violation, of constitutional provisions on its face or as applied). Consequently, in keeping with the 

authority of the highest tribunals of Washington State and federal jurisprudence, we are of the view 

that, to the extent the Washington's Employment Security Act as applied to motor carriers of the 

trucking industry implicates the Supremacy Clause of the United States Constitution (on the basis 

that the Department's enforcement effort is allegedly preempted by the FAAAA), the 

Commissioner's Review Office, as an executive branch administrative office, is not the 

appropriate forum to decide such a constitutional issue. 

Despite the general prolubition on administrative agencies from deciding constitutional 

issues, but with an eye toward assuring that the constitutional issue in this case has been properly 

addressed at the administrative level, we have reviewed the entire record developed by the OAH 

below and are satisfied that the parties were allowed to present all evidence (via two declarations 

filed on behalf of System) they deemed relevant to the federal preemption issue. Consequently, 

we are of the opinion that the OAH and the parties have developed a substantial and sufficient 

record from which a court can make an informed and equitable decision on the constitutional front. 

Finally, the Commissioner's Review Office, as the final decision-maker of an executive 

agency, is bound by the state appellate court's decisions, and System has not supplied any 

authorities for us to do otherwise. As such, to the extent that the  W. Port  court already considered 
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and rejected the argument that federal transportation laws preempted state employment security 

law, see  W Ports, 110 Wn App. at 454-57, we concur with the OAH that the Washington's 

Employment Security Act as applied to motor carvers of trucking industry is not preempted by the 

FAAAA preemption clause. See adopted Conclusions of Law Nos. 11-13 in Initial Order. 

Void Assessment 

In its Petition for Review, System requests that we dismiss the assessment in question as 

void on various grounds. See System's Petition for Review at 5. We consider each of the grounds 

below and decline to dismiss the assessment as void. 

I 

First, System contends that the assessment is void because the Department lacked statutory 

authority to issue the assessment. We disagree. Generally speaking, a Departmental order is void 

only when the Department lacks either personal or subject matter junsdiction See  Marley v. Dent 

of Labor & Indus.. 125 Wn 2d 533, 542, 886 P.2d 189 (1994). The type of controversy over which 

an agency has subject matter jurisdiction refers to the general category of controversies it has 

authority to decide, and is distinct from the facts of any specific case. See  Singletary v. Manor 

Healthcare Coro . 166 Wn. App. 774, 782, 271 P.3d 356 (2012). Obviously, the power to decide 

a type of controversy includes the power to decide wrong,,and an incorrect decision is as binding 

as a correct one See  Marley.  125 Wn.2d at 543. "If the type of controversy is within the subject 

matter jurisdiction, then all other defects or errors go to something other than subject matter 

jurisdiction " Id. at 539. As such, the assessment in question is void only if System can show that 

the Department lacked personal or subject matter jurisdiction to issue the assessment. Here, 

System has not challenged the Department's personal jurisdiction. Moreover, issuing tax 

assessments to Washington employers, putative or otherwise, for unemployment insurance tax 

purposes is precisely within the subject matter jurisdiction delegated to the Department by the 

Washington state legislature. Consequently, we may not void the assessment in question for want 

of personal or subject matter jurisdiction. 

II 

System next argues that the assessment is a result of arbitrary or capricious action on the 

part of the Department. System's argument is not well-taken. In general, courts should not probe 

the mental processes of administrative officials in making a decision. See  Nationscapital Mort& 

Corp. v. Dep't of Fin. Insts.,133 Wn. App. 723,762-763,137 P.3d 78 (2006) (citing  United States 
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v Morgan, 313 U.S. 409, 422 (1941)). In the absence of evidence to the contrary, courts should 

"presume public officers perform their dudes properly, legally, and in compliance with controlling 

statutory provisions." Id at 763 (citing  Ledgenng v. State. 63 Wn 2d 94, 101, 385 P.2d 522 

(1963)) When a court conducts a judicial review of matters of agency discretion, its role is limited 

to ensunng that the agency has exercised its discretion in accordance with the law and has not 

abused its discretion. See RCW 34.05.574(1); see also  NW Sportfishing Indus. Ass'n v. Dep't of 

Ecology , 172 Wn. App. 72, 91, 288 P.3d 677 (2012) (a reviewing court should avoid exercising 

discretion that our legislature has placed in the agency). An agency abuses its discretion when it 

exercises its discretion in an arbitrary and capricious manner. See  Conway v. Dept of Soc & 

Health Servs . 131 Wn. App. 406, 419, 120 P.3d 130 (2005). An agency action is arbitrary and 

capricious if it is "willful and unreasoning and taken without regard to the attending facts or 

circumstances." See  Wash. Indep. Tel Ass'n v. Wash. Utds. & Transp. Comm'n,148 Wn.2d 887, 

905, 64 P.3d 606 (2003). An agency action is not arbitrary and capricious if the decision is 

exercised honestly and upon due consideration, even where there is room for two opinions. Id. 

("[W]here there is room for two opinions, an action taken after due consideration is not arbitrary 

and capncioua even though a reviewing court may believe it to be erroneous"), see also  DeFehce 

V. State, 187 Wn App. 779,787-88, 351 P.3d 197 (2015). The scope of review under an arbitrary 

and capricious standard is extremely narrow, and the party challenging the agency action carves a 

heavy burden See  Keene v. Bd. Of Accountancy, 77 Wn App 849, 859, 894 P.2d 582 (1995); 

Ass'n of Wash. Spirts & Wine Distrib. y Wash State Liquor Control Bd.. 182 Wn.2d 342, 359, 

340 P.3d 849 (2015). 

In the instant case, System asserts that the Department acted arbitrarily and capriciously 

when it failed to follow its own internal audit standards and manuals, such as Tax Audit Manual, 

Status Manual, and Generally Accepted Audit Standards. However, internal policies, directives, 

and standards do not generally create law that binds the agency, unless they are formally 

promulgated pursuant to legislative delegation. See  Joyce v Dept of Corrections, 155 Wn.2d 306, 

323, 119 P.3d 825 (2005). Accordingly, the Department's failure to adhere to its own internal, 

nonbinding standards or manuals is not an arbitrary and capricious action per se. 

More troubling is the fact that the Department expected the tax specialist in this case to 

find errors, errors of omitting employees, and errors of omitting remuneration. System asserts that 

such performance expectations violated the audit standards of independence, objectivity, and 
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F impattiality, resulting in predetermined liability. We can agree with System this much. The goal 

of an audit is to determine the accuracy of the material audited, no more and no less. However, an 

auditing target or quota maybe nothing room than assuring that the auditor is conducting the audits 

thoroughly and adequately. Expecting that the auditors almost always find errors may be nothing 

more than a statistical reality that most employers make mistakes Or, as explained by the tax 

specialist in this case, the pre-audit research by the auditor already established that the employers 

selected for audit had most likely erred in treating employees as independent contractors. 

Consequently, performance expectations imposed on an auditor do not in and of themselves make 

the assessment arbitrary and capricious, unless it can be shown that the auditor intentionally 

fabricated or manipulated the audit result to meet the performance quota or that the assessment 

was utterly baseless. In this case, System has not alleged that the tax specialist intentionally 

fabricated or otherwise manipulated the audit result to meet her performance quota; furthermore, 

the assessment was certainly not baseless, especially when its result was consistent with the W. 

Ports  decision (finding an owner-operator was in employment of a motor carrier under the 

Employment Security Act), See  W. Ports,  110 Wn. App. at 459. Accordingly, we are not 

persuaded that the Department acted arbitrarily and capriciously in issuing the assessment in 

question. 

System further asserts that the Department deliberately inflated the assessment by 

including payments for equipment rental, payments to owner-operators with no situs connection 

to Waslungton State, and payments to owner-operators with corporate form. This argument fails 

on its merits The Department is required to conduct audits with information provided by the 

employer or with the best information available if the employer fails to provide necessary 

information. See WAC 192-340-020 Employers are under an obligation to provide reports or 

returns to the Department, and to make payroll and accounting records available to the Department. 

See RCW 56.12.070, WAC 192-310-050(1) The employer records are required to be accurate 

See RCW 50.12.070(1)(a) When an employer fails to provide sufficient and accurate information 

to the Department, the Department is authorized to arbitrarily make a report on behalf of such 

employer, and the arbitrary report is deemed prima facie correct See RCW 50.12.080. Here, 

System did not provide all necessary information during the audit for the Department to make an 

accurate assessment. Instead, System would like us to focus on what the tax specialist could or 

should have done in reducing the assessment. Based on our review of the record, we are satisfied 
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that the Department acted within the bounds of its statutory authority, as the Department was only 

required to make an arbitrary report on the basis of knowledge available to it pursuant to RCW 

50.12.080 Because the burden is on System to provide necessary information to the Department, 

the Department cannot the, be faulted for an "inflated" assessment, Regardless, System has now 

stipulated to the correct amount of the assessment (i.e. $58,300 99), which is less than a quarter of 

the original assessed amount (i.e. $264,057.40) See Stipulated Finding of Fact No 11. The 

Department has excluded all items disputed by System in order to reach an agreement with System. 

See Stipulated Findings of Fact Nos. 9, 10. As such, any grounds for System's attack on the 

validity of the assessment no longer exist, because the amount is no longer "inflated" pursuant to 

the parties' stipulation. 

In any event, any misdeeds on the part of the Department in conducting the audit and 

issuing the assessment, do not warrant a dismissal or exclusion of the assessment in this case 

After all, the statutes (i.e. Title 50 RCW) and regulations (i.e. Title 192 WAC) do not require the 

Department to follow any particular process or abide by any particular standard in conducting tax 

audits To the extent that the Department's audit was inadequate, incomplete, or lack of 

professional due care, System has the right to appeal the assessment and request a hearing before 

the OAH, and it did so in this case. See RCW 50.32.030, see, a g.,  Motley-Motley. Inc v State, 

127 Wn. App. 62, 78-79, 110 P.3d 812 (2005) (even if Department of Ecology's investigation of 

Motley's water right was inadequate, incomplete, and secret, Motley still had the opportunity to 

request a hearing before the Pollution Control Hearings Board; and the proceedings before the 

Pollution Control Hearings Board were de novo, without deference to Department of Ecology's 

irutnal/tentatrve decision). Accordingly, we concur with the OAH that System's request to dismiss 

or exclude the assessment in question shall be denied. See adopted Conclusion of Law No. 14, 

III 

'Additionally, System argues that the Department should be "equitably estopped from 

changing its longstanding position that owner/operators are independent contractors, as evidenced 

by the Penick case and [its] own manuals ." System's argument in this regard is not persuasive. A 

party asserting equitable estoppel must establish: (1) an admission, statement, or act that is 

inconsistent with a later claim; (2) a reasonable reliance on the admission, statement, or act; and 

(3) mjury that would result to the relying party if the fast party is allowed to contradict or repudiate 

the prior act, statement, or admission. See  Robinson v Seattle,  119 Wn.2d 34, 82, 830 P.2d 318 
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(1992). Equitable estoppel is based on the principle that a party should be held to a representation 

made or position assumed where inequitable consequences would otherwise result to another party 

who has Justifiably and in good faith relied thereon. See  Wilson v Westinghouse Elec. Corti., 85 

Wn.2d 78, 81, 530 P.2d 298 (1975). Equitable estoppel against the government is not favored. 

See  Finch v. Matthews, 74 Wn.2d 161, 169, 443 P.2d 833 (1968). Consequently, when a party 

asserts the doctrine against the government, two additional requirements must be met: equitable 

estoppel must be necessary to prevent a manifest injustice, and the exercise of governmental 

functions must not be impaired as a result of the estoppel. See  Shafer v. State. 83 Wn 2d 618, 622, 

521 P.2d 736 (1974). Finally, a party asserting equitable estoppel must prove each element of 

estoppel by clear, cogent, and convincing evidence See  Kramarevcky v. Dep't of Soc. & Health 

Servs., 122 Wn 2d 738, 744, 863 P.2d 535 (1993) 
l  

Without commenting on other elements of equitable estoppel, we conclude that System has 

failed to prove the second element, in that its reliance on the Commissioner's decision in the Penick 

case and the Department's own manuals is not reasonable As discussed above, the 

Commissioner's Review Office did not publish the Penick decision and, thus, its holding with 

regard to the owner-operators in that case is not binding See RCW 50.32.095; see also  W. Ports, 

110 Wn App. at 459. Moreover, System has not pointed out any affirmative statements in the 

Department's manuals that owner-operators are carrier's independent contractors, and we are 

aware of none. Even if there were such statements in the internal manuals, those statements are 

not binding on the Department. See Joyce, 155 Wn.2d at 323. Accordingly, System's reliance on 

the Commissioner's decision in the Penick case and the Department's internal manuals is not 

reasonable, and such unreasonableness becomes even more palpable in light of a subsequent 

appellate decision where the court decidedly held that an owner-operator was not an independent 

contractor, but an employee of the motor carrier, under the Employment Security Act. See W. 

Ports. 110 Wn. App. at 459. 

IV 

Finally, System contends that the assessment in this case somehow violated its 

constitutional due process right. System relies on two U.S. Supreme Court cases, United States v. 

Powell, 379 U.S. 48 (1964) and United States v LaSalle Nat'l Bank 437 U.S. 298 (1978), for the 

general proposition that the IRS must use its summons authority in good faith Those two cases, 

however, did not address whether and how the taxpayers' due process rights were violated by the, 
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IRS-issued summons and, thus, they are not helpful to this tribunal in adjudicating System's due 

process claim. Without any substantive legal arguments that are supported by citations to the 

record and legal authorities, we obviously cannot conclude the assessment in this case has violated 

System's due process right, procedural or substantive 

Employment 

System is liable for contributions, penalties, and interest as set forth in the Order and Notice 

of Assessment if, during the period at issue, the owner-operators are in "employment" of System 

as defined in RCW 50.04.100. See RCW 50 04.080; RCW` 50.24.010. If the owner-operators' 

employment is not established, System is not liable for the assessed items. If employment is 

established, System is liable unless the services in question are exempted from coverage. 

We consider the issue of whether an individual is in employment subject to this overarching 

principle The purpose of the Employment Security Act; Title 50 RCW, is to mitigate the negative 

effects of involuntary unemployment. This goal can be achieved only by application of the 

insurance principle of sharing the risks, and by the systematic accumulation of funds during 

periods of employment. To accomplish this goal, the Act is to be liberally construed to the end 

that 'unemployment benefits are paid to those who are entitled to them See RCW 50 01.010; 

Warminngton v. Emp't Sec. Den't,  12 Wn App. 364, 368, 529 P.2d 1142 (1974). This principle 

has been applied so as to generally find the existence of an employment relationship See, e.g., 

All-State Constr.-C%,  70 Wn.2d at 665; Pe mc 82 Wn App. at 36` 

"Employment," subject only to the other provisions of the Act, means personal service of 

whatever nature, unlimited by the relationship of master and servant as known to. the common law 

or any other legal relationship, including service in interstate commerce, performed for wages or 

under any contract calling for the performance of personal services, written or oral, express or 

implied. RCW 50.04.100 To determine whether a work situation satisfies the definition of 

"employment" in RCW 50.04.100, we must determine (1) whether the worker performs personal 

services for the alleged employer; and (2) whether the employer pays wages for those services. 

See  Sknvanich.  29 Wn.2d at 157 The test for personal service is whether the services in question 

were clearly for the entity sought to be taxed or for its benefit See  Daily Herald.  91 Wn 2d at 564 

In applying this test, we look for a clear and direct connection between the personal services 

provided and the benefit received by the entity sought to be taxed. See  Cascade Nursing,  71 Wn. 

App at 31. 
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In this case, System is a common, for-hue motor carrier engaged in the business of 

transporting various freight in interstate commerce for its customers. See Decl. of Rehwald 113, 

4 at AR 146-47. System is considered a flatbed company using primarily flatbed, step-deck, and 

specialty trailers to haul heavy equipment, steel and aluminum coils, wallboard, lumber, and other 

construction and building materials. Id. 14 at AR W. The owner-operators performed freight 

hauling services for System, which consisted of accepting freight onto the truck, covering the 

freight with tarps as necessary, driving the truck containing the freight to a delivery location, and 

delivering the freight to System's customer. See Stipulated Finding of Fact No. 5. As such, the 

owner-operators' personal services directly benefited System's business Moreover, it is beyond 

dispute that System paid wages for the services provided by the owner-operators. See Stipulated 

Finding of Fact No. 6 (System collects payment from the customers and pays the owner-operators 

remuneration for hauling the freight); see also Independent Contractor Agreement, Appendix "A" 

at AR 632. Consequently, the administrative law judge correctly concluded that the owner-

operators were in employment of System pursuant to RCW 50.04.100. See adopted Conclusion 

of Law No. 4 in Initial Order, see also Pemc 82 Wn. App. at 40 (as transportation of goods 

necessarily required services of truck drivers, it was clear that the carrier directly used and 

benefited from the drivers' services). 

Independent Contractor Exemption 

The services performed by the owner-operators are taxable to System unless they can be 

excluded pursuant to some other provisions of Title 50 RCW. See  Sknvanich,  29 Wn.2d at 157. 

The provisions of the Act that exclude certain services from the definition of employment are 

found at RCW 50.04.140 through RCW 50.04.240, RCW 50 04 255, RCW 50.04.270, and RCW 

50.04 275. The burden of proof rests upon the party alleging the exemption See All-State Constr., 

70 Wn.2d at 665. Just as RCW 50.04.100 is to be liberally construed to the end that benefits be 

paid to claimants who are entitled to them, the provisions of Title 50 RCW that exclude certain 

services from the definition of employment are strictly construed in favor of coverage. See, e g, 

In re Fors Farms, Inc.,  75 Wn 2d 383, 387, 450 P 2d 973 (1969);  All-State Constr..  70 Wn.2d at 

665. Because the Act is intended for the benefit of a group that society seeks to aid, any exemption 

available through the application of these tests must be scrutinized even more closely than an 

exemption to a tax levied purely for revenue-raising purposes. See  Schuffenhauer v. Emp't Sec-

Dept ,  86 Wn 2d 233, 239, 543 P.2d 343 (1975) 
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In this case, the only exception that concerns us is found at RCW 50.04.140(1) and (2) 

The truck-dnvmg and freight-hauling services performed by the owner-operators are excepted 

from employment only if all of the requirements of either section are met See  All-State Constr.. 

70 Wn.2d at 663. Here, the independent contractor agreements referred to the owner-operators as 

independent contractors: 

It is expressly understood and agreed that Contractor is an 
independent contractor for the Equipment and driver services 
provided pursuant to tins Agreement . . Contractor also agrees to 
provide necessary documentation and apply for certification of its 
independent contractor status where mandated by applicable state 
law ... Contractor's performance of these responsibilities shall be 
considered proof of its status as an independent contractor in fact. 
Proof of such control and responsibility shall be submitted by 
Contractor to Carrier as required by Carrier .. . 

See Independent Contractor Agreement 124 at AR 630. This contractual language, however, is 

not disposit Lve of the issue of whether the services in question were rendered in employment for 

purposes of the Act. Instead, we consider all the facts related to the work situation.  Penick,  82 

Wn. App. at 39. 

RCW 50.04.140(1) and (2) provide two alternative tests in determining whether an 

individual hired by an alleged employer to perform personal services is an "independent 

contractor" for the purpose of unemployment insurance tax. The first three criteria in each test are 

essentially identical in all aspects that are relevant to this case. The employer is required to prove 

that an individual meets all of the criteria in one of the tests in order to qualify that individual for 

this exemption. Therefore, if an individual fails to meet any single criterion, he or she will not be 

considered an "independent contractor" and the employer is liable for contributions based on 

wages paid to the individual pursuant to RCW 50.24.010. 

A. Direction and Control. 

The first criterion under RCW 50 04140(1)(a) and (2)(a) is freedom from control or 

direction. The key issue here is not whether the alleged employer actually controls; rather, the 

issue is whether the alleged employer has the right to control the methods and details of the 

performance, as opposed to the end result of the work. Existence of this right is decisive of the 

issue as to whether an individual is an employee or independent contractor. See  Jerome v Emp't 

Sec. Dep't,  69 Wn. App. 810, 816, 850 P.2d 1345 (1993). 

-22- 2015-2142 
APPENDIX C 

22 of 33 

Commissioner's Record 16-2-00121-6 Page 371 



In this case. System entered into standard independent contractor agreements with the 

owner-operators governing the relationship between the parties On the one hand, the owner-

operators enjoy some autonomy with regard to the performance of their freight-hauling and truck-

driving services. For example, the owner-operators are responsible for the costs of operating their 

equipment, including motor fuel, tires, lubricants, maintenance, repairs, taxes, assessments, 

licenses, permits, tolls, and scale fees The owner-operators maintain their own liability and 

property damage insurance while not operating for System, and are responsible for any insurance 

deductibles The owner-operators are also responsible for any other fine or fees unposed against 

the equipment and cargo. See Independent Contractor Agreement 9[ 4 at AR 627-28. Moreover, 

the owner-operators are solely responsible for selecting, luring, training, disciplining, discharging, 

and setting hours and wages for, its employee drivers and laborers. See Independent Contractor 

Agreement 124 at AR 630. Finally, the owner-operators pay their own employees and make such 

deductions or contributions as may be required by regulatory entities. See Independent Contractor 

Agreement 113 at AR 629. 

On the other hand, System exerts extensive controls over the methods and details of how 

the freight-hauling and truck-driving services are to be performed by the owner-operators For 

example, System has exclusive possession, control, and use of the trucking equipment, and 

assumes complete responsibility for the operation of the equipment during the term of the contract. 

See Independent Contractor Agreement 12 at AR 627. Additionally, all bills of lading, waybills, 

freight bills, and manifests shall indicate that the property transported is under the responsibility 

of System. See Independent Contractor Agreement 123(C) at AR 630. The owner-operators must 

properly and correctly identify the equipment and, upon termination of the contract, must remove 

System's identification from the equipment and return to System all permits, plates, decals, door 

signs, fuel cards, toil cards, load securement equipment, satellite equipment, and copies of 

operating authonties. See Independent Contractor Agreement 11 1, 2, 19 at AR 627, 629. 

Although the owner-operators may tnp lease their equipment to other motor carvers, they must 

first obtain written authorization from System. See Independent Contractor Agreement 112  at AR 

627. The owner-operators are required to submit to System delivery documents and other 

paperwork, including copies of fuel purchases, daily vehicle condition reports, mileage sheets, 

delivery receipts, and monthly maintenance reports. See Independent Contractor Agreement 16 

at AR 628. Moreover, the owner-operators must submit to System on a timely basis, all driver 
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logs, physical examination certificates, accident reports, and any other required data, documents, 

or reports. See Independent Contractor Agreement Q 23(B) at AR 630. The owner-operators must 

maintain their equipment in good operating condition and supply all safety devices as required by 

System., See Independent Contractor Agreement 1 17 at AR 629. The owner-operators are 

required to operate their equipment in a safe and prudent manner at all times and must ensure their 

drivers comply with System's policies and procedures and any subsequent revisions thereto. See 

Independent Contractor Agreement Q 23(E) at AR 630. At no time shall the owner-operators allow 

a passenger or a driver to occupy or operate the equipment who has not been approved by System. 

See Independent Contractor Agreement 115 at AR 629. Further, the owner-operators and their 

drivers must adhere to System's drug and alcohol policy, including participation in System's 

random drug and alcohol testing program. See Independent Contractor Agreement 9123(D) at AR 

630. System retains the right to disqualify any driver supplied by the owner-operators if the driver 

is found to be unsafe or in violation of System's minimum qualification standards or any policies 

of System's customers. See Independent Contractor Agreement 123(A) at AR 630. The owner-

operators are required to immediately notify System of any accident involving the equipment or 

the cargo transported by the egwpment. The owner-operators are expected to cooperate fully with 

System regarding any legal action, regulatory hearing, or other proceeding ansmg from the 

operation of the equipment, the relationship created by the agreement, or the services performed 

under the agreement. Upon System's request, the owner-operators must, at their own expense, 

provide written reports or affidavits, attend hearings or teals, and assist in securing evidence or 

obtaining the attendance of witnesses The owner-operators are also required to assist in 

investigation, settlement, or litigation of any accident, claim, or potential claim by or against 

System.. See Independent Contractor Agreement 114 at AR 629. If the owner-operators fail to 

complete timely transportation of commodities, abandon a shipment, or otherwise subject System 

to liabilities, System has the right to take possession of the shipment and complete the 

transportation. See Independent Contractor Agreement U  20, 22 at AR 629, Finally, System may 

terminate the agreement with any owner-operator if the owner-operator commits an illegal or other 

misconduct that is detrimental to System or System's business. See Independent Contractor 

Agreement 121 at AR 629. 

The above-referenced requirements imposed by System are generally incompatible with 

freeing the owner-operators from its control and duection, in other words, System is not just 
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interested in the end result of the freight-hauling and truck-driving services performed by the 

owner-operators, but it also concerns itself as to "how" those services are to be performed by the 

owner-operators In sum, we concur with the administrative law judge that the owner-operators 

have not met the first criterion — freedom from control or direction — under RCW 50.04.140(1)(a). 

See adopted Conclusion of Law No 9 in Initial Order. 

In its Petition for Review, System argues that the administrative law judge erred in 

considering federally-mandated controls over the leased equipment to conclude that the owner-

operators did not satisfy the "control or direction" criterion of the exemption test. See System's 

Petition for Review at 1-2. This argument, however, has been specifically rejected by the  W Ports 

court: 

It is true that a number of the controls exerted by Western Ports over 
the ,  services performed by Mr. Marshall are dictated by federal 
regulations that govern the use of leased trucks-with-dnvers in 
interstate commerce. Even so, RCW 50 04.100 suggests that the 
Department properly can consider such federally mandated controls 
in applying the statutory test for exemption, in that "service in 
interstate commerce" is specifically included in the statutory 
definition of "employment." RCW 50 04 100 ("`Employment' . . 
means personal service of whatsoever nature, ... including service 
in interstate commerce[ ]") It would make little sense for the 
Legislature to have specifically included service in interstate 
commerce as "employment" only to automatically exempt such 
service under RCW 50.04.140 based on federal regulations that 
require a high degree of control over commercial drivers operating 
motor vehicles in interstate commerce . . . 

See  W. Ports,  110 Wn App. at 453-54. Consequently, the administrative law judge did not err in 

considering the federally-mandated controls over leased trucks-with-drivers (in addition to those 

controls exerted by System itself over the owner-operators' truck-dnving and freight-hauling 

services) to conclude that the owner-operators have not met the first criterion under RCW 

50 04.140(1)(a) and (2)(a) 

Relying primarily on  Kamla v. Space Needle Coro,  147 Wn.2d 114,52 P.3d 472 (2002), 

System contends that "control" in the employment context requires a showing of something more 

than "general contractual rights," Icy at 121, and rather it means "control over the manner in which 

the wor[k] is done," such that the contractor "is controlled as to his methods of work, or as to 

operative detail and "is not entirely free to do the work in his own way " Id (quoting Restatement 

-25- 2015-2142 
APPENDIX G 

25 of 33 

Commissioner's Record 16-2-00121-6 
1

Page 374 



Second of Torts $ 414 cmt, c (1965)) See System's Petition for Review at 4 Initially, we note 

that Kamla is a case addressing the issue of whether an employer retained the right to direct a 

contractor's work so as to bring the employer within the "retained control" exception to the general 

rule of nonhability for injuries of a contractor, hi at 119; and it is not a case interpreting the 

"control or direction" criterion under RCW 50.04.140(1)(a). Accordingly, we do not find the 

Kaml s reasoning readily applicable to the case at hand. However, even if we were to consider 

Kamla as persuasive authority for this case, we find nothing said in Kamla is inconsistent with the 

decisions interpreting the "control or direction" criterion under RCW 50 04.140(1)(a). As 

correctly noted by System, we must consider the amount of control exercised over the "methods 

and details" of the work in evaluating the "control or direction" criterion under RCW 

50.041400)(a). See  Jerome. 69 Wn. App. at 816; W. Ports, 110 Wn. App. at 452. 

System further argues. that the contract terms do not show controls over "methods and 

details" of how the freight-hauling services are performed, but merely show the general contractual 

rights of the parties. See System's Petition for Review at 4. System's argument is not persuasive. 

In fact, general contractual rights can be viewed as controls over methods and details of the 

services rendered For example, under the terms and conditions of the independent contractor 

agreement in W Ports, 110 Wn App, at 447, the carver had the right to terminate the contract or 

discipline the owner-operator for tardiness, failure to regularly contact the dispatch unit, failure to 

perform contractual undertakings, theft, dishonesty, unsafe operation of the truck, failure of 

equipment to comply with federal or state licensing requirements, and failure to abide by any 

written company policy. The W. Ports court specifically considered those contractual rights in 

evaluating the "control or direction" criterion under RCW 50.04.140(i)(a). Id at 454. 

In sum it is not any single contractual right, or any single control over an equipment 

(federally mandated or otherwise), or any single detail of the personal services rendered, that will 

help this tribunal distinguish an independent contractor from an employee, inevitably, it has to be 

all of those things and more, considered in aggregate, that will aid us in deciding whether an 

individual is an independent contractor or an employee for unemployment insurance tax purposes. 

B Outside Usual Course of Business or Outside All PIaces of Business. 

The second criterion under RCW 50.04.14)(1)(b) is that the service in question either be 

performed outside the usual course of business for which such service is performed, or that it be 

performed outside all places of business of the enterprise for which such service is performed. 
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Regarding the first alternative, System's usual course of business is to transport goods in interstate 

commerce, and the owner-operators provided truck-dnvmg services to System As such, the 

owner-operators' services were performed within, not outside, the usual course of System's 

business. Accordingly, System fails the first alternative under RCW 50.04.140(1)(b) 

Regarding the second alternative under RCW 50.04.140(1)(b), the critical inquiry in this 

case is whether the trucks owned by the owner-operators but leased to System constitute the places 

of System's business. W. Ports did not address this issue as the court there disposed of the case 

on the first criterion of the independent contractor test under RCW 50.04.140(1)(a). See  W Ports. 

110 Wn, App at 459 Although the court in  Penick  held that the trucks were the carver's places 

of business, it relied on the fact that the carver owned the trucks used by the contract dnvers. ' See 

Penick, 82 Wn App at 43. Thus, Penick is factually distinguishable because System did not own 

the trucks at issue here but, instead, leased the trucks owned by the owner-operators. Other 

appellate decisions seem to suggest that prenuses leased by a putative employer or otherwise 

specified by a putative employer for work purposes, could constitute such employer's place of 

business See, a g..  Schuffenhauer,  86 Wn 2d at 237 (clam digging on land leased by employer 

not outside all places of business), Miller v. Emp't Sec. DeD't. 3 Wn App. 503, 506,476 P.2d 138 

(1970) (timber harvesting on land leased by employer performed at place of business of employer); 

Affordable Cabs. Inc y Emp't Sec Dent, 124 Wn App 361, 371, 101 P.3d 440 (2004) (taxi 

driver drove to locations specified by the employer; while these places were not owned by the 

employer, they were places where the driver was "engaged in work"); however, these appellate 

decisions did not deal with the type of leasing practices prevalent in interstate trucking industry 

and, hence, their applicability to the case at hand is rather limited. 

Here, we are dealing with a unique contractual relationship between common carvers and 

owner-operators that effectuates the lease of equipment (i.e. trucks) along with driving services; 

and such contractual relationship is subject to extensive federal safety regulations designed for the 

protection of the public and applying to both motor carriers as well as owner-operators. See, 

generally, Federal Motor Camel Safety Administration ('FMCSA') Regulations, 49 C F.R Parts 

300 — 399. In order to clarify the role of federal leasing regulations and their impact on 

independent contractor status, the Interstate Commerce Commission (the predecessor agency to 

FMCSA) promulgated 49 C.F.R. § 376.12(c)(4), which states 
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Nothing in the provisions required by paragraph (c)(1) of this 
section is intended to affect whether the lessor or dnver provided by 
the lessor is an independent contractor or an employee of the 
authorized earner lessee. An independent contractor relationship 
may exist when a carrier lessee complies with 49 U.S.0 14102 and 
attendant administrative requirements 

In essence, 49 C F.R. § 376.12(e)(4) cautions us that an independent contractor relationship may 

still exist between a motor earner and an owner-operator, notwithstanding the fact that the motor 

carrier must comply with 49 U.S.C. § 14102 and 49 C.F.R. Part 376 in general, and 49 C.F.R. § 

376.12(c)(1) in particular. 49 C.F R. § 376.12(c)(1) specifically provides that: 

The lease shall provide that the authorized earner lessee shall have 
exclusive possession, control, and use of the equipment for the 
duration of the lease. The lease shall further provide that the 
authorized carrier lessee shall assume complete responsibility for the 
operation of the equipment for the duration of the lease. (Emphasis 
added.) 

Consequently, pursuant to 49 C.F R. § 37612(c)(4), a earner's "exclusive possession, control, and 

use of the equipment" and a carrier's "complete responsibility for the operation of the equipment" 

do not completely negate the possibility of finding an independent contractor relationship between 

a earner and an owner-operator. 

Consistent with the spirit of 49 C.F.R § 376 12(c)(4) and in light of the lack of appellate 

decisions on the issue, we conclude that a mere leasing arrangement where a carrier (i e, the lessee) 

assumes possession of and responsibility for the equipment (i.e. truck) owned by an owner-

operator (i.e. lessor) does not in and of itself transform the equipment into the earner's place of 

business. To conclude otherwise will effectively preclude a carrier from ever being able to satisfy 

the second alternative under RCW 50.04.140(l)(b). With that being said, a earner, however, may 

still fail the second alternative — outside all places of business — under RCW 50.04.140(1)(b), if its 

owner-operators are to engage themselves in other places of the earner's business, such as the 

earner's office, repair shop, or terminal, in addition to simply driving the trucks leased to the 

carver 

In this case, System leased the trucks owned by the owner-operators, and, as required by 

49 C.F.R. § 376.12(c)(1), the independent contractor agreements between System and the owner-

operators provided that System "shall have exclusive possession, control, and use of the equipment 

specified in this contract for the during of the contract" and "shall assume complete responsibility 
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for the operation of said equipment during the term of the contract." See Independent Contractor 

Agreement 12 at AR 627 As discussed above, the sheer fact that System leased the trucks with 

driving services does not automatically transform the trucks (leased to System but owned by the 

owner-operators) into the places of System's business pursuant to 49 C.F.R § 376.12(c)(4). 

Moreover, the record does not show that the owner-operators routinely, engaged themselves in 

other places of System's business, such as the office, repair shop, or terminal. Accordingly, we 

are satisfied that the truck-driving and freight-hauling services performed by the owner-operators 

were performed outside all places of System's business and, thus. System has satisfied the second 

alternative under RCW 50 04.140(1)(b). 

C. Independently Established Business 

The third criterion under RCW 50.04.140(1)(c) requires a showing that an individual is 

customarily engaged in an independently established trade, occupation, profession, or business, of 

the same nature as that involved in the contract of service with the alleged employer. Proof of 

independently established business requires evidence of an enterprise created and existing separate 

and apart from the relationship with the alleged employer, an enterprise that will survive the 

termination of that relationship. The courts have traditionally examined the following factors as 

' inchoa of an independently established business (1) the worker has a separate office or place of 

business outside of his or her home, (2) the worker has an investment in the business; (3) the 

worker provides equipment and supplies needed for the Job; (4) the alleged employer fails to 

provide protection from risk of injury or non-payment; (5) the worker works for others and has 

individual business cards; (6) the worker is registered as an independent business with the state, 

and (7) the worker is able to continue in business even if the relationship with the alleged employer 

is terminated. See  Penick, 82 Wn. App, at 44. 

Furthermore, when a business plans to operate as an authorized for-hire motor carver that 

transports regulated commodities in interstate commerce in exchange for a fee or other 

compensation, such business must obtain an interstate operating authority (MC number) through 

the FMCSA. A business may need to obtain multiple operating authorities to support its planned 

business operations. See  Get Authority to Operate (MC Number), Fed Motor Carver Safety 

Admin., http.//www.fmcsa.dot. og  v/registration/get-mc-number-authonty-operate (last visited 

December 17, 2015). The types of operating authorities include the authority for motor carver of 

property (except household goods), the authority for motor carrier of household goods, the 
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(~ authority for broker of property (except household goods), and the authority for broker of 

household goods. See Types of Operating; Authority,  Fed. Motor Carver Safety Adman., 

http://www.fmcsa.dot.nov/reglstratig /tvo  g:Mrating-authority (last visited December 17, 

2015). Consequently, one of the unique charactenstics about the trucking industry is the federal 

requirement that an owner-operator obtain an operating authority (MC number) in order to engage 

in the business of transporting goods in interstate commerce, otherwise, the owner-operator must 

operate under another carrier's operating authority In other words, when it comes to the trucking 

industry, whether an owner-operator has his or her own operating authority is an additional 

paramount factor for the purpose of proving independently established business under the thud 

criterion of RCW 50.04.140(1)(c). If an owner-operator wishes to sell his or her services, invoice 

for the services, collect for the services, and maintain safety records as required by federal 

regulations, all the while continuing to operate his or her truck, maintain the truck, and manage 

the load, then he or she has the option to obtain the operating authority. And if an owner-operator 

does not wish to take upon the administrative burdens of running a business, he or she still has the 

option of leasing onto an authorized motor carrier with operating authority See Douglas C. Grawe, 

Have Truck, Will Drive The Trucking InduW and The Use of Independent Owner-Operators 

Over Time,  35 Transp. L.J. 115, 133 (2008). However, of an owner-operator chooses the latter 

option, certain legal consequences may flow from that choice, one of which is that such owner-

operator may be deemed an employee of the carver for the purpose of unemployment insurance 

tax under the appropriate circumstances. 

In this case, System did not introduce any evidence, documentary or testimonial, to show 

that the owner-operators at issue here had independently established enterprises or entities during 

the audit period. The record is devoid of any business registration, business license, UBI number, 

and account with the Department of Revenue tending to show the existence of an established 

business entity. As such, it matters not that the owner-operators owned their trucks and were 

responsible for the costs of operating those trucks; or that the costs of the trucks or trailers were 

significant; or that the owner-operators maintained their own financial books reflecting their 

income and expenses. See Appellant's Hearing Brief at 31. The fact remains that the owner-

operators had no established business entities that were separate and apart from their own 

individuals in the fast place 
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t Moreover, System did not introduce any evidence to show that the owner-operators had 

their own operating authorities; instead, the owner-operators had to contract with System in order 

to operate under System's operating authority As a result, the owner-operators could not engage 

in interstate transportation of goods independent of another carrier with such operating authority. 

Because this additional factor weighs heavily against finding independently established business 

and further because many of the traditional factors are also not in favor of finding independently 

established business ,4  we are satisfied that the owner-operators have not met the third criterion of 

the exemption test under RCW 50.04.140(1)(c). See accord  Stafford Trucking. Inc. v. Dep't of 

Indus.. Labor & Human Relations.  306 N.W.2d 79,84 (1981) ("A truly independently established 

businessman would obtain his own operating authority, equipment, insurance and customers H 

the owner-operators were terminated by [the carver], in all likelihood they would be out of work 

until they could make similar arrangements with another carrier). 

In summary, System has not carried its burden to prove the owner-operators are 

independent contractors because these owner-operators have failed at least one of the criteria under 

RCW 50.04.140(1) or (2) All of the disputed owner-operators are in "employment" of System 

pursuant to RCW 50.04 100 and are not exempted under either RCW 50.04.140(1) or (2), or any 

other provisions of law. Consequently, System is liable to pay the contributions, penalties, and 

interest assessed pursuant to RCW 50.24.010 in the amount of $58,300.99 for the period in 

question. 

Now, therefore, 

IT IS HEREBY ORDERED that the July 1, 2015, Initial Order issued by the Office of 

Admintstrative Hearings is AFFIRMED System is liable for the contributions, penalties, and 

interest assessed pursuant to RCW 50.24.010 regarding the owner-operators in the amount of 

$58,300.99 for the period of the second quarter of 2007 through the fourth quarter of 2009. 

Dated at Olympia, Washington, December 18,2015.* 

S. Alexander Liu 
Deputy Chief Review Judge 

Commissioner's Review Office 

4 For example, the owner-operators were not registered as independent businesses with the state dunng the audit 
period. the owner-operators did not have individual business cards, and the putative employer here, System, 
protected the owner-operators from risk of non-payment by the customers See Stipulated Finding of Fact No 6 (the 
owner-operators get paid for the freight hauled whether or not the customers pay) 
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*Copies of this decision were mailed to all 
interested parties on this date 

RECONSIDERATION 

Pursuant to RCW 34.05.470 and WAC 192-04-190 you have ten (10) days from the mailing and/or 
delivery date of this decision/order, whichever is earlier, to file a Petition for Reconsideration. No 
matter will be reconsidered unless it clearly appears from the face of the Petition for 
Reconsideration and the arguments in support thereof that (a) there is obvious material, clerical 
error in the decision/order or (b) the petitioner, through no fault of his or her own, has been denied 
a reasonable opportunity to present argument or respond to argument pursuant to WAC 192-04-
170. Any request for reconsideration shall be deemed to be denied if the Commissioner's Review 
Office takes no action within twenty (20) days from the date the Petition for Reconsideration is 
filed A Petition for Reconsideration together with any argument in support thereof should be filed 
by mailing or delivering it directly to the Commissioner's Review Office, Employment Security 
Department, 212 Maple Park Drive, Post Office Box 9555, Olympia, WA 98507-9555, and to all 
other parties of record and their representatives The filing of a Petition for Reconsideration is not 
a prerequisite for filing a judicial appeal. 

JUDICIAL REVIEW 

If you are a parry aggrieved by the attached Commssioner's decision/order, your attention is 
directed to RCW 34 05.510 through RCW 34.05 598, which provide that further appeal may be 
taken to the Superior Court within thirty (30) days from the date of mailing as shown on the 
attached decisionlorder. If no such appeal is filed, the attached decision✓order will become final. 
If you choose to file a judicial appeal, you must both. 

Timely file your judicial appeal directly with the Superior Court of the county of your residence 
or Thurston County. If you are not a Washington state resident, you must file yourjudicial appeal 
with the Superior Court of Thurston County. See RCW 34.05.514. (The Department does not 
furnish judicial appeal forms.) AND 

Serve a copy of your judicial appeal by mail or personal service within the thirty (30) day judicial 
appeal period on the Commissioner of the Employment Security Department, the Office of the 
Attorney General, and all parties of record. 

The copy of your judicial appeal you serve on the Commissioner of the Employment Security 
Department should be served on or mailed to: Commissioner, Employment Security Department, 
Attention: Agency Records Center Manager, 212 Maple Park Drive, Post Office Box 9046, 
Olympia, WA 98507-9046. To properly serve by mail, the copy of your judicial appeal must be 
received by the Employment Security Department on or before the thirtieth (3CO) day of the appeal 
period. See RCW 34.05.542(4) and WAC 192-04-210 The copy of your judicial appeal your 
serve on the Office of the Attorney General should be served on or mailed to the Office of the 
Attorney General, Licensing -and Administrative Law Division, 1125 Washington Street SE, Post 
Office Box 40110, Olympia, WA 98504-0110 
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INTERESTED PARTIES 

System-TWT Transport 
d/b/a System-TWT 
PO Box 3456 
Spokane, WA 99220 

Employment Security Department 
Legal Appeals Unit 
PO Box 9046 
Olympia, WA 98507-9046 

Talmadge & Fitzpatrick 
Thomas Fitzpatrick 
3rd Floor, Ste C 
2775 Harbor Ave SW 
Seattle, WA 98126 

SAL:es 
ALJ Weber, Greg  

Attorney General of Washington 
800 5th Ave, Ste 2000 
Seattle, WA 98104 

Ogden Murphy Wallace, PLLC 
Aaron P. Reinsche 
9015th Ave., Ste. 3500 
Seattle, WA 98164-2008 
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