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L INTRODUCTION

System-TWT Transport (System), a motor carrier, attempts to
avoid unemployment compensation taxes for its drivers who own and
operate their own trucks (owner-operators), claiming they are independent
contractors for purposes of a statutory exception from coverage under the
Employment Security Act. The Commissioner of the Employment
Security Department properly ruled that System;s owner-operators are in
its employment for purposes of the Act and that System failed to prove the
exception from the Act’s coverage. The Commissioner’s findings in this
Administrative Procedure Act dppeal are supported by substantial
evidence, and the conclusions are free of legal error because this case is
controlled by Western Ports Transportation, Inc. v. Employment Security
Department, where the court ruled an owner-operator was in covered
employment of a motor carrier for unemployment insurance purposes, and
federal law did not preempt the Act. W. Ports Trans. Inc. v. Emp’t Sec.
Dep’t, 110 Wn. App. 440, 450-58, 41 P.3d 510 (2002). West‘ern Ports has
been the law in Washington for over 14 yéars, is consistent with many
other states’ decisions, and should not be overruled.

System, however, raises a theory of federal preemption that
depends on the false assumption that the tax will result in a “restructuring”

of the trucking industry. This is empty rhetoric. As a matter of law, the



Act obligates employers to pay unemployment taxes for employment
covered by the Act, and the assessment or its basis does not affect worker
classification for any other legal purpose. Moreovér, this tax obligation
imposes only a minor cost increase and does not have the significant
impact necessary to invoke federal preemption. System also focuses on the
auditor’s conduct to claim arbitrary and capricious or unconstitutional
action and asks this Court to reweigh evidence, make ﬁew findings, and go
far beyond the scope of judicial review and relevant precedent. The Court
should affirm the Commissioner’s order.
II. COUNTERSTATEMENT OF THE ISSUES

1) Did the Commissioner correctly rule that System failed to prove its
owner-operators were free from its control or direction over the
performance of services under RCW 50.04.140(1) as construed in
Western Ports Transp., Inc. v. Emp’t Sec. Dep’t, 110 Wn. App. 440,
41 P.3d 510 (2002)? And, did System fail to show Western Ports is
wrong and harmful such that it should be overruled?

2) Does the Federal Aviation Administration Authorization Act, which
preempts state laws that significantly impact motor carriers’ prices,
routes, or services, preempt applying Washington’s Employment
Security Act to the services of owner-operators, when the Act applies
generally to all Washington employers, poses only a minor cost

increase, and affects owner-operators’ classification only for purposes
of the Act? , ‘

3) Did System fail to establish arbitrary and capricious action or
unconstitutional audit conduct when the Employment Security Act
does not require the audit to be done in a particular way, and System
had a de novo hearing in which it was not prejudiced in its ability to
present a defense to the tax assessment?




III. STATEMENT OF THE CASE

System-TW'T Transport is a common contract or for-hire general
freight carrier headquartered and operating in Washington. Agency
Record System-TWT Transport Vol. 1 (ARST1) 3-5 (Stipulations § 1).
The Department selected System for an audit based on research by an
auditor indicating System was likely misclassifying its owner-operators
(truck drivers who haul freight for Systeﬁ using their own trucking
equipment) as independent contractors and, thus, not paying required
unemployment insurance taxes on their wages. ARST3 193, 222-23. The
auditor had previously audited a different trucking company in Seattle,
after which, the company “didn’t disagree that they should be reporting,
but they asked that we continue auditing trucking companies because they
want to be able to play on a levelvplaying field. . . . He didn’t want . . . his
neighbors [to] have an unfair advantage over him.” ARST3 191.

To become an owner-operator for System, a truck owner must
complete an application and agreement under which the owner-operator
leases his/her truck to System and then drives it to haul freight for System.
ARST1 3 (Stipulations § 3), 6-38.! System also employs “company
drivers” who haul freight for System driving trucking equipment owned

by System. System does not dispute that its cbmpany drivers are in

! A copy of the application and agreement is attached as Appendix A.




employment under the Act. ARST1 3 (Stipulations ¥ 2). System’s appeal
concerns the classification of owner-operators, who performed a variety of
services, including accepting freight onto the owner-operator’s truck at
pickup locations specified by System, éovering the freight with tarps as
necessary, driving freight to a delivery location designated by System to
deliver it to System’s customer. ARST1 4 (Stipulations 9 5). System
collects payment from the customers and then pays the owner-operators
for hauling the freight. ARST1 4 (Stipulations ¥ 6).

Following an audit, the Department determined the owner-
operators were in covered employment under the Act and assessed System
$264,057.40 in unpaid taxes, interest, and penalties for the years 2007,
2008, and 2009, except for the first quarter of 2007. ARSTI 4
(Stipulations 7).

System appealed the assessment to the Office of Administrative
Hearings (OAH), which held a de novo evidentiary hearing to contest the
assessment as provided by the Administrative Procedure Act (APA), RCW
34.05. After engaging in discovery, System filed a consolidated motion for
summary judgment on behalf of itself and three other trucking carriers,
arguing that the owner-operators were independent contractors, that federal
law preempts the Employment Seéurity Act with respect to theirl owner-

operators, and that the audits were ;ﬁredetermined and conducted by




auditors who did not follow audit standards, which required dismissal of
the assessments. ARST3 52-86. The Administrative Law Judge (ALJ)
denied the motion and concluded the owner-operators driving services
amounted to covered employment under the Act, but the value of leased
equipment should not be taxed as wages. ARST2 401-13. The ALJ
rejected System’s preemption argument as a matter of law based on Western
Ports, 110 Wn. App. at 450-58 (owner-operator was in employment of a
motor carrier for unemployment insurance purposes, and federal
transportation law does not preempt the Embloyment Security Act), and
found there were “genuine disputes of material fact regarding the
relationships between carriers and contractors.” ARST2 410-11.
Addressing the claims of faulty audits, the ALJ declined to dismiss the
assessments and recognized the challenges to the audits would be
addressed at a hearing on the merits. ARST2 411.

With respect to payments made for the value of the equipment
versus wages for personal services, the ALJ further explained concerning
the need for apportionment:

The department should consider fair apportionment of

payment under the contract attributable to driving or other

personal services. . . . The taxing authority should not be
expected to determine the contractual pay rates and
industry average pay rates, but the burden should be on the

taxpayer to provide this information with some evidentiary
support.




ARST2 398 (emphasis added). The ALJ provided examples of how such
apportionment could be accomplished. /d The remand order further
directed the Department to determine whether any of the owner-operators
it included in the assessment performed no services in Washington, but
again stated that “[tlhe taxing authority should not be expected to
determine situs of service of each entity paid by the petitioner in the audit
yéars, but the burden should be on the taxpayer to provide this
information, with some evidentiary support[.]” ARST2 399. Further, the
remand order directed the Department to identify owner-operators that
were incorporated businesses and, with respect to each such entity, to
determine whether all personal services are performed only by corporate
officers, again placing the burden on the carriers to provide information
with evidentiary support. ARST2 3982

After procedural events not pertinent to the merits of this appeal,’

the parties agreed to a hearing on the merits based on stipulated findings in

> System’s assertion that the ALJ ordered the Department to factor out
equipment costs is incorrect. See Br. Appellant 10 n.12. Rather, the ALJ placed the
burden on System to supply additional information for the Department’s consideration.
ARST2 398.

3 After the ALY’s remand order, the carriers provided certain additional
information to the Department, and the parties discussed settlement. The carriers
subsequently asserted an agreement had been reached by email between counsel. Eagle
Sys., Inc., et al. v. Emp’t Sec. Dep’t, 181 Wn. App. 455, 457, 326 P.3d 764 (2014). The
Department disputed this. /d. System moved the ALJ to enforce the alleged settlement,
and the ALJ denied the motion. /d. at 458. System and other carriers then filed in Pierce
County Superior Court a motion for an order for contempt and to show cause why the




lieu of witness testimony. ARST1 3-5. The parties’ stipulations addressed
the issues discussed in the ALJ’s order of remand, including bifurcation of
payments attributable to wages and equipment lease, situs of service, and
owner-operators’ corporate status. They also resolved the amount owed on
the assessment if System lost on the merits: “For this case, the Carrier and
the Department agree that if the owner/operators in the audit are found to
be Carrier’s employees under RCW [Title] 50, then the Carrier is liable for

taxes in the amount of $58.300.99 for the yéars 2007, 2008 and 2009,

excepting the first quarter of 2007.” ARST1 5 (Stipulations § 11). See also
id. (Stipulations § 9 (regarding attributing 70% of the payments as for
lease of trucks rand thus not taxable, and 30% of payments as
“remuneration paid to the owner/operator’s. [] for the operation of the
equipment in hauling freight,” for purposes of this case), § 10 (owner-
operators who operate businesses with employees are themselves not

System’s employees and have been excluded from the audit)).

alleged settlement being negotiated in the pending administrative proceedings should not be
enforced. Id. The superior court issued an order finding a binding settlement of the
administrative appeals. /d. at 458-59. The Department appealed the superior court order
enforcing the purported settlement agreement to the Court of Appeals. Eagle Sys., Inc.,
181 Wn. App. at 457-59. The Court of Appeals vacated the alleged settlement agreement
on personal jurisdiction grounds because the carriers did not properly commence the
action. /d. at 461. The court did not address whether a settlement agreement existed. Id.
The matters were then remanded to OAH for administrative evidentiary hearings on the
tax assessment appeals by System and the other carriers. ARST2 384-88.




The parties’ stipulations also included attached exhibits, ARST1 6-
38," and they reference records previously offered by the parties in support
and opposition of summary judgment, which this Court may consider in
reviewing the Commissioner’é decision. ARST1 5 (Stipulations 12).°

The ALJ entered an initial order upholding the assessment in the
modified amount as stipulated by the parties. ARST2 319-26.% The ALJ
found that the owner-operators were in System’s employment under RCW
50.04.100. ARST2 322 (CL 4). The findings also note several provisions
of the contract between System and owner-operators that showed control

or direction over the performance of services. ARST2 320-21 (FF 10-22).

* System attached multiple additional records to its Petitioner’s Brief in superior
court, asserting that “ESD submitted an incomplete record,” CP 200 n.5, and System cites
to the additional material in its Brief of Appellant. But the parties’ stipulations
specifically identified the evidence the trier of fact was to consider. ARST1 5
(Stipulations § 12). Because the additional materials were not listed in the stlpulated
evidence, they should not be considered on appeal. See ARST1 140.

5 The Court should disregard System’s allegations about errors in adjustments to
the assessment amounts after the ALJ’s remand order, the parties’ discussions of these
issues and negotiations of a potential resolution, and facts pertaining to discovery.
disputes because they are based on records other than those that the parties stipulated the

_ trier of fact may consider. See Br. Appellant 11 n.18; ARST1 5 (Stipulations ] 12). But
even if these issues are considered, they do not affect the outcome of this case.

While System asserts that this case went before the ALJ in “essentially the same
posture the case would have been in if ESD had not breached the settlement agreement,”
Br. Appellant 12 n.17, this is not so. Crucially, as described herein, there are now
findings and conclusions for the courts to review on judicial review (while previously
there were none), and there is now a record as to the merits as a result of the parties’
stipulations. The earlier absence of these necessary components of any judicial review
under the APA is why settlement discussions broke down; the Department was concerned
that the prior judicial review petition under the alleged settlement would result in a
remand, wasting the parties’ time and resources. It is incorrect that the Department’s
actions or alleged breach of settlement were designed to prejudice the carriers or increase
their costs.

% A copy of the Initial Order is attached as Appendix B.



Based on these findings, the ALJ concluded that System “has not met its
burden, establishing that the owner-operators are exempt from tax as
independent contractors pursuant to RCW 50.04.140,” because System
“exhibited significant control over the performance of service[.]” ARST2
323 (CL 9). Having ruled that System failed the first element of the
conjunctive independent contractor exception test in RCW 50.04.140(1),
the ALJ did not address the second and third elements. ARST2 323 (CL
10). The ALJ ruled that the Department’s assessment was not preempted
and should not be excluded or dismissed. ARST2 323-24 (CL 11-14).
System filed a petition for review to the Department’s
Commissioner, and the Department responded. ARST2 337-41, 343-47.
The Commissioner entered an order upholding the order of the AL;I, with
additions and modifications. ARST2 350-82‘.7 The Commissioner agreed
with the ALJ that Washington’s Employment Security Act as applied to
motor carriers is not preempted by the FAAAA preemption clause.
ARST?2 364. The Commissioner ruled the Department’s assessment was
not void, nor the result of arbitrary and capricious action. ARST2 364-67.
The Commissioner upheld the ALJ’s ruling that the owner-
- operators were in System’s employment and not excepted from coverage

as independent contractors. ARST2 370-80. Concerning the “control or

7 A copy of the Decision of Commissioner is attached as Appendix C.



direction” element of the independent contractor exception test in
RCW 50.04.140(1), the Commissioner found that | “System exerts
extensive controls over the methods and details of how the freight-hauling
and truck-driving services are to be performed by the owner-operators,”
proceeding to list a page-and-a-half of examples from the contract to
augment the ALJ’s findings. ARST2 372-73. The Commissioner also went
on to address the second and third elements of the exception test.
Concerning the second element, the Commissioner ruled that because the
owner-operators performed service outside of System’s places of business,
System met its burden of proof. ARST?2 376-78. As to the third element,
the Commissioner ruled System failed its burden of proving the owner-
operators were independently established businesses. ARST2 378-80. The
Commissioner ordered System to pay $58,300.99 for the audit period.

On judicial review, the superior court affirmed the ‘commissioner’s
decision. CP 632-38, 639.

IV. SCOPE AND STANDARD OF REVIEW

Judicial review of the decision of the Commissioner of the
Employment Security Department is governed by the APA pursuant to
RCW 34.05.510 and RCW 50.32.120. This Court sits in the same position
as the superior court and applies the APA standards directly, to the agency

decision and record. RCW 34.05.558; Courtney v. Emp’t Sec. Dep’t, 171
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Whn. App. 655, 660, 287 P.3d 596 (2012). The court reviews the decision
of the Commissioner, not the underlying decision of the ALJ—except to
the extent the Commissioner’s decision adopted any findings and
conclusions of the ALJ’s order. Tapper v. Emp’t Sec. Dep’t, 122 Wn.2d
397, 405-06, 858 P.2d 494 (1993). System improperly assigns error only
to the superior court’s order. Br. Appellant 2. Given that this is APA
judicial review, System is required to assign error to the findings and
conclusions of the agency’s final order.®

The Commissioner’s decision is considered prima facie correct,
and the burden of demonstrating the invalidity of an agency action is on
the party challenging the decision—here, System. RCW 50.32.150; RCW
34.05.570(1)(a). The Court should grant reiief only if “it determines that a
person seeking judicial reiief has been substantially prejudiced by the
action complained of.” RCW 34.05.570(1)(d).

The Court undertakes the limited task of reviewing the
Commissioner’s findings to determine, based solely on the evidence in the
administrative record, whether substantial evidence supports those
| findings. RCW 34.05.558; William Dickson Co. v. Puget Sound Air

Pollution Control Agency, 81 Wn. App. 403, 411, 914 P.2d 750 (1996).

® In footnotes throughout its brief, System also quotes extensively from the
superior court’s letter ruling, But this Court does not review the superior court’s decision,
whose findings and conclusions are superfluous. Motley-Motley, Inc. v. State, 127 Wn.
App. 62, 110 P.3d 812 (2005). It reviews the Commissioner’s final decision.
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Evidence is substantial if it is “sufficient to persuade a rational, fair-
minded person of the truth of the finding.” In re Estate of Jones, 152
Wn.2d 1, 8, 93 P.3d 147 (2004). The reviewing court is to “view the
evidence and the reasonable inferences therefrom in the light most
favorable to the party who prevailed” at the administrative proceeding
below and may not reweigh evidence or witness credibility. Wm. Dickson
Co., 81 Wn. App. at 411. Unchallenged factual findings are verities.
Tapper, 122 Wn.2d at 407.

The Court then determines de novo whether the Commissioner
correctly applied the law to those findings. Tapper, 122 Wn.2d at 407.
However, because the Department has expertise in interpreting and:
applying unemployment tax law, the Court should afford substantial
weight to the agency’s interpretation of it. Courtney, 171 Wn. App. at 660,

V.  ARGUMENT’

Under the Employment Security Act, Title 50 RCW, all
Washington employers must contribute to the unemployment
compensation fund for the Dbenefit of their employees.
RCW 50.01.010; RCW 50.24.010. The Act is intended to “mitigate the

negative effects of involuntary unemployment” by applying the “insurance

® System places large portions of its argument in paragraph-length or even page-~
length footnotes. Arguments in footnotes are ambiguously raised and need not be
considered. State v. Johnson, 69 Wn. App. 189, 194 n.4, 847 P.2d 960 (1993).
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principle of sharing the risks, and by the systematic accumulation of funds
during periods of employment.” Penick v. Emp’t Sec. Dep’t, 82 Wn. App.
30, 36, 917 P.2d 136 (1996). “To accomplish this gdal, courts must
liberally construe the statute, viewing with caution any construction that
would narrow coverage.” Id. at 36; Shoreline Cmty. Coll. Dist. No. 7 v.
Emp’t Sec. Dep’t, 120 Wn.2d 394, 406, 842 P.2d 938 (1992). Therefore,
“exemptions from taxation statutes are strictly construed in favor of
.applying the tax, with the burden of proof on the party who seeks the
exemption.” W. Ports, 110 Wn. App. at 451.

Under the Act, persons who perform services for wages for the
benefit of a purported employer are in employment under RCW
50.04.100, unless the employer can prove all elements of a narrow
statutory exception under RCW 50.04.140. System does not appeal the
Commissioner’s conclusion that the owner-operators are in System’s
employment. And, System failed to prove all elements necessary to
establish exception because the owner-operators are subject to control or
direction concerning performance of services under RCW 50.04.140(1)(a)
and are not independently engaged in business under (1)(c).

System claims the Act is preempted by federal law based on the
false premise that the assessment will restructure the trucking industry,

and by making incorrect assertions about the Department’s audit conduct
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and legal standards for those claims. System’s attempts to avoid the
legislative choice to cover this type of employment relationship in the Act
lack merit. The Court should affirm the Commissioner’s order.

A. System Does Not Appeal the Determination That Owner-
Operators Were in Employment Under RCW 50.04.100

To qualify as an employer under the Employment Security Act, an
entity must have persons in “employmént.” RCW 50.04.080. The
definition of “employment” in the Employment Security Act is
“exceedingly broad.” W. Ports, 110 Wn. App. at 458. It is specifically
broader than at common law or for other legal purposes and includes
service in interstate commerce. RCW 50.04.100. “Employment” exists if
the worker performs personal services for the alleged employer or for its
benefit and receives wages for those services. W. Ports, 110 Wn. App. at
451; Penick, 82 Wn. App. at 40. Since “the transportation of goods
necessarily requires the services of truck drivers, it is clear that the
[carrier] directly used and benefited from the drivers’ services.” Penick, 82
Whn. App. at 40. This reasoning applies regardlessb of whether the drivers
own their trucks. When a worker meets these criteria for being in
employment, the burden shifts to the ¢mployer to prove the independent
contractor exception from c‘overage. RCW 50.04.140, Penick, 82 Wn.

App. at 42; W. Ports, 110 Wn. App. at 451.
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Here, the Commissioner properly concluded that the work
performed by System’s owner-operators constitutes “employment” as it is
broadly defined under the Employment Security Act. ARST2 370-80.
System does not assign error to this conclusion and makes no argument
about it. Br. Appellant 2, 14, 29. Thus, System could avoid liability for
unemployment insurance taxes only if it could establish the owner-
operators were independent contractors under RCW 50.04.140. It did not.
B. System Failed to Meet Its Burden of Proving That Its Owner-

Operators are Excepted from Coverage Under the Narrow

Test of RCW 50.04.140(1)

RCW 50.04.140 is an exception to a tax imposed for the protection
of unemployed workers. Therefore, courts “will scrutinize much more
closely” the facts alleged by the party seeking the eXception. Fors Farms,
Inc. v. Emp’t Sec. Dep’t., 75 Wn.2d 383, 391, 450 P.2d 973 (1969).
System failed to carry its burden of proving exception from coverage.

The question under RCW 50.04.140 is not whether owner-
operators are independent contractors “under federal motor carrier law or
common law. Instead, the question is whether [they] meet all [of the]
prongs of the exemption test contained in the act, regardless of common
law definitions.” W. Ports, 110 Wn. App. at 459. This is because RCW

50.04.100 explicitly provides coverage for services performed by persons

who, under other laws, may be treated as independent .contractors.
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(“Employment” is “unlimited by the relationship of master and servant as
known the common law or any other legal relationship.” RCW 50.04.100).
There are two methods to establish an independeht contractor
exception under RCW 50.04.140. System only sought to establish the
elements of subsection (1). Br. Appellant 29-45; ARST1 71-119, 144-61.
Under subsection (1), services performed by an individual for
remuneration shall be employment “unless and until it is shown to the
satisfaction of the commissioner” all of the following three elements:
(a) Such individual has been and will continue to be
free from control or direction over the performance
of such service, both under his or her contract of
service and in fact; and
(b) Such service is either outside the usual course of
business for which such service is performed, or
that such service is performed outside of all the
places of business of the enterprises for which such
service is performed; and
() Such individual is customarily engaged in an
independently  established trade, occupation,
profession, or business, of the same nature as that
involved in the contract of service.
- RCW 50.04.140(1) (emphasis added); Affordable Cabs, Inc. v. Emp’t Sec.
Dep’t, 124 Wn. App. 361, 369, 101 P.3d 440 (2004) (employer must prove
all three parts in order for its workers to be exempt).

- The Commissioner properly concluded that System failed to prove

exception under 50.04.140(1)(a) and (1)(c). ARST2 371-75, 378-80.
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1. System failed to prove owner-operators’ freedom from
System’s control or direction over their performance of
services under RCW 50.04.140(1)(a)

To satisfy the first element of the exception test, System needed to
prove its drivers are free from control or direction during performance of
services, “both under the contract of service and in fact.” RCW
50.04.140(1)(a). “The crucial issue is not whether the employing unit
actually controls, but whether it sas the right to control the methods and
details of the worker’s performance.” W. Ports, 110 Wn. App. at 452

(emphasis added). System failed to prove such freedom.

a. Washington employment security cases set forth
the relevant test for control or direction

Within the trucking business, the employing unit’s control over
work assignments is evidence of control or direction. Penick, 82 Wn. App.
at 43. Further, the right to terminate a worker for substandard work is
“incompatible with freedom from control over the performance of
serviqes.” Id. (citing Schuffenhauer v. Emp’t Sec. Dep’t, 86 Wn.2d 233,
237, 543 P.2d 343 (1975)). The courts have found that even truck drivers
whb choose their own routes and work hours are not free from control if

‘the company has the right to terminate them for unsétisfactory
performance, determines job assignments, and requires drivers to check in

daily and clean their trucks. Penick, 82 Wn. App at 43. Similarly, a truck
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driver who worked under an “independent contractor agreement” and
owned his own trucks was not free from control or direction where the
trucking firm required the driver to submit monthly vehicle reports,
participate in the company drug testing program, purchase insurance
through the trucking company, and seek approval prior to carrying
passengers. W. Ports, 110 Wn. App. at 455.

The trier of fact can properly consider federally mandated
controls—including those under 49 C.F.R. § 376.12—in applying the
statutory exception test. W. Ports, 110 Wn. App. at 453-54 (evaluating
“controls over the leased trucks-with-drivers” in addition to those controls
exerted by the carrier itself over the owner-operators’ truck-driving and
freight-hauling services). The court thoughtfully explained:

It would make little sense for the Legislature to have

specifically included service in interstate commerce as

“employment” only to automatically exempt such service

under RCW 50.04.140 based on federal regulations that

require a high degree of control over commercial drivers

operating motor vehicles in interstate commerce—and, as
discussed below, that same degree of control is required
regardless of whether such drivers are designated as

-employees or independent contractors.

Id Indeed, the more highly regulated an industry is, the less likely workers
performing personal services for a putative employer in that industry will

be free from that employer’s control or direction, and thus the more likely

they are to be employees. System essentially argues for the opposite
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interpretation: any time there are many requirements by a third party, like
the government—or by logical extension, a customer or insurer—the /ess
likely the worker is to be an employee because those controls cannot be
considered. This makes little sense and would defeat the purposes of the
Act by creating the potential to carve out workers in many industries from
unemployment insurance coverage, at least as to this element of the
independent contractor statute.

b. The Commissioner properly applied the law
concerning freedom from control or direction to
the facts of the case

The Commissioner properly found control or direction over owner-
operators’ services. ARST2 370-80. The Commissioner adopted the ALJ’s

findings from the Initial Order, ARST2 319-32, which include:

e System may immediately terminate the agreement if it determines
an owner-operator committed an act of misconduct detrimental to
System or its business (FF 10);

e owner-operators may not assign or subcontract to another party
without System’s written consent (FF 11);

e all drivers must meet System’s minimum qualifications, and
System may disqualify drivers found to be unsafe or unqualified or
in violation of any of System’s customer’s policies (FF 12);

e third persons may not be transported without System’s prior
approval (FF 13);

e owner-operators must comply with System’s drug and alcohol
policy, including random drug and alcohol testing (FF 14);

e System can take physical control or possession of the truck at its
discretion (FF 15);

e System has exclusive control and possession of the owner-
operator’s equipment (FF 16);
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e owner-operators must receive written consent from System prior to
trip leasing equipment to another motor carrier (FF 17);

e owner-operators must submit certain delivery paperwork and
receipts (FF 18) and must immediately notify System of accidents
(FF 19);

e owner-operators must operate the equipment in compliance with
the rules and regulations of System (FF 20); and,

e owner-operators may not disclose information about System’s
customer list without System’s prior written consent (FF 21).

ARST2 319-32. The Commissioner further noted that “owner-operators
must maintain their equipment in a safe and prudent manner at all times
and must ensure their drivers comply with System’s policies and

2% &

procedures and any subsequent revisions thereto;” “owner-operators are
expected to cooi)erate fully with System regarding any legal action,
regulatofy hearing, or other proceeding arising froﬁ the operation of the
equipment, the relationship created by the agreement, or the services
performed under the agreement;” that “owner-operators aré also required
to assist in investigation, Settlement, or litigation of any accident, claim, or
potential claim by or against System;” and more. ARST?2 372-73.

The Commissioner correctly found that these requirements “are
generally inconsistent with freeing the owner-operators from its control
and direction; in other words, System is not just interested in the end result
of the transportation services performed by the owner-operators, but it also

concerns itself as to ‘how’ the transportation services are to be performed

by owner-operators.” ARST2 373-74. The concern over how transporting
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goods is to be performed amounts to control over the “methods and
details” of the services. ARST2 372-75. This conclusion deserves
deference because of the Commissioner’s expertise in interpreting the Act.
Safeco Ins. Co. v. Meyering, 102 Wn.2d 385, 391, 687 P.2d 195 (1984).
And System has not challenged any of the findings, which are based on
the contractual provisions. See ARST1 23-38. Substantial evidence
supports that the owner-operators were not free from System’s control or
direction over the methods and details of their performance.

Some, but not all, of these factors are federal requirements. But
Western Ports permits consideration of federally required factors. 110 Wn.
App. at 453-54. But even if the federal lease requirements could not be
considered, multiple contract provisions require owner-operators to
comply with System’s and/or its customers’ policies and procedures
beyond those required by federal law or pertaining only to the equipment.
See, e.g., ARST1 25-26 (parabhrasing provisions, emphasis added):

e 9 14: owner-operator shall immediately notify System of any
accident involving equipment and/or cargo and shall cooperate fully
with System in any legal action or regulatory hearing;

e 9 15: owner-operator shall be fully qualified to operate equipment
in compliance with rules and regulations of System and regulatory
agencies;

e 9 17: owner-operator shall maintain equipment in good operating
condition and shall be equipped with all safety devices required by
System and the law; '

e 920: if, in System’s judgment, owner-operator has subjected it to
liability because of owner-operator’s acts or omissions, System may
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take possession of the shipment and complete performance, and
owner-operator shall waive any recourse against System and reimburse
System for all costs incurred as a result of completing performance;

e 9 21: the commission of an illegal act or other misconduct
considered detrimental to System or System’s business shall be
grounds for termination of the agreement;

e 9 22: if for any reason owner-operator shall fail to timely complete
delivery or otherwise subject System to liabilities, System shall have
the right to complete performance using the same or other equipment
and hold owner-operator liable for the cost, and owner-operator waives
any recourse against System;

e 9 23.D: owner-operator shall comply with System’s drug and
alcohol policy and participate in its random drug and alcohol testing
program; and,

o 9 23E: owner-operator must comply with System’s policies and
procedures and any revisions thereto.

e ARSTI! 28: “Contractor agrees to provide and to operate the
Equipment as the dispatchers of the Carrier deems necessary to
conduct the Carriers business in a successful manner.”

Perhaps most important of these is § 23.E (noted at FFQO). Because the
contract obligates owner-operators to comply with System’s policies and.
procedures, System has the right fo control their performance, Which is the
“crucial issue” under case law. W. Ports, 110 Wn. App. at 452. Thus,
while System’s argument that the Court should not consider ‘federally
mandated controls is incorrect under Washington case law, it is also
immaterial under the facts of this case because of these additional controls.

c. Western Ports is good law and should be applied,
not overruled

System asserts various reasons why this Court should depart from

Western Ports, Br. Appellant 30-36, but none of the arguments has merit.
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System’s argument that Western Ports is inconsistent with other
states’ decisions is unavailing for two reasons. See Br. Appellant 30-32.
First, most of those decisions are distinguishable. For example, the
contractual relétionship in Hammond v. Department of Employment, 480
P.2d 912 (Idaho 1971), involved “a series of trip-by-trip contracts with the
drivers doing little more than renting trailers from” the carrier, and the
drivers were “entirely free from any control whatsoever in the
performance of their work.” 4 Nu Transfer, Inc. v. Department of Labor &
Employment Security, 427 So.’ 2d 305 (Fla. Dist. Ct. App. 1983), was
specifically acknowledged and distinguished in the Western Ports
decision. W. Ports, 110 Wn. App. at 461. In Wisconsin Cheese Service,
Inc. v. Department of Industry, Labor & Hurﬁan Relations, 340 N.w.2d
908 (Wis. Ct. App. 1983), the only shoWing of control was the power to
terminate the leases. In Hough Transit, Ltd. v. Harig, 373 N.W.2d 327
(Minn. Ct. App. 1985), Minnesota had a different definition of
“employment” than Washington, and non-employee milk drivers were
specifically excluded from the unemployment law. And Moba v. Total
Transportation Services, Inc., 16 F. Supp. 3d 1257 (W.D. Wash. 2014),
involved the definition of “employee” under the Fair Labor Standards Act
and Washington Minimum Wage Act, which employs a balancing of a

number of factors and asks, under the totality of the circumstances,
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whether the individual is dependent on the business he or she is serving
“as a matter of economic reality.” Moba, 16 F. Supp. 3d at 1264. This is
not the test under Washington’s Employment Security Act, so the case
does not apply here. Indeed, the Western Ports court acknowledged that
other states had found carriers not liable for unemployment compensation
for its owner-operators, yet it still found that they are covered in
Washington. W. Ports, 110 Wn. App. at 461.

Second, Western Ports has been cbntrolling precedent for over 14
years. Stare decisis compels respect for and adherence to this prior
decisién; it should be reversed only if it is shown to be incorrect and
harmful. State v. Ray, 130 Wn.2d 673, 677-78, 926 P.2d 904 (1996). Stare
decisis fosters parties’ reliance on judicial decisions, id., and “assures that
the same rules will apply to each citizen’s case and that those rules may be
known and relied upon.” Davis v. Baugh Indus. Contractors, Inc., 159
Wn.2d 413, 423, 150 P.3d 545 (2007). “[W]ithout the stabilizing effect of
stare decisis, ‘law could become subject to . . . the whims of current
holders of judicial office.”” Id. (quoting In re Righfs to Waters of Stranger
Creek, 77 Wn.2d 649, 653, 466 P.2d 508 (1970)). Here, the caﬁiers
disagree with the law, but they have not shown that the law is wrong or
harmful. On the other hand, overruling Western Ports would harm other

carriers and drivers who have relied on and complied with Western Ports’
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holding and paid their fair share of taxes, instead rewarding carriers who
failed to follow this precedent with an unfair competitive advantage.

Importantly, the Legislature has declined to modify the
employment coverage provisions of the Act since the Western Ports
decision in 2002, which indicates legislative acquiescence in that decision.
City of Federal Way v. Koenig, 167 Wn.2d 341, 346-47, 217 P.3d 1172
(2009). No‘;ably, the Legislature has specifically exempted owner-
operators from coverage under the Industrial Insurance Act since 1982.
RCW 51.08.180; Laws of 1982, ch. 80, § 1. It has never provided for such
an exemption under the Employment Security Act.

Moreover, the WeStern Ports decision is not an outlier. See, e.g.,
Claim of Short, 649 N.Y.S.2d 955 (N.Y. App. Div. 1996); C.R. England,
Inc. v. Dep’t of Emp’t Sec., 7 N.E. 3d 864, 876-77 (Ill. App. Ct. 2014);
SZL, Inc. v. Indus. Claim Appeals Office, 254 P.3d 1180, 1183-84 (Colo.
Ct. App. 2011). The Western Ports court acknowledged that courts “in
various states having unemployment statutes similar to Washington’s have
found owner/drivers to be covered employees for purposes of
unemployment compensation” under similar facts. Id. at 460-61. At most,
System shows that different states have applied their own laws differently,

not that Western Ports is incorrect.
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System incorrectly suggests that Western Ports conflicts with the
interpretation of the Interstate Commerce Commission (ICC). See Br.
Appeliant 35. Rather, the ICC has stated that it “take[s] no position on the
issue of independence of lessors.” 8 1.C.C.2d 669, 671 (1992). While the
ICC made clear that the control regulation should not be deemed “prima
facie evidence of an employer-employee relationship,” it also sought to
“reinforce [its] view of the neutral effect of the control regulation.” Id.
Thus, the ICC is “explicitly agnostic on the issue of the carrier-driver
rele;tionship.” Remington v. J.B. Hunt Transport, Inc., 2016 WL 4975194
at *5 (D. Mass 2016). If the ICC intended to preclude consideration of
federal lease requirements when making employment determinations
under state law, then it could have said so. Instead, its regulation says only
that nothing in 49 C.F.R. § 376.12(c)(1), which provides for a carrier’s
exclusive possession, control and use of equipment during the lease, is
“intended to affect” whether the owner-operator is an independent
contractor or employee of the carrier. 49 C.F.R. § 376.12(c)(4). Neither
the regulation nor the ICC’s guidance say anything about barring
consideration of the numerous federal leasing requirements under the state

law inquiry. System overstates the ICC’s guidance.'®

1 The 1994 statement by the ICC also does not “reinforce” the position
advanced by System, as it suggests. Br. Appellant 35 (citing Fed. Carr. Cas. P 3821
(I.C.C.), 1994 WL 70557 (1994)). Rather, that statement merely clarified that the ICC did
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System also suggests that Western Ports is inconsistent with
Penick v. Employment Security Department, 82 Wn. App. 30, 917 P.2d
136 (1996). Br. Appellant 39-40. This is not so. The court’s holding in
Penick was about company drivers, not owner-operators, and the language
in Penick about owner-operators was dicta. Penick, 82 Wn. App. at 41-44.
And the fact that the Commissioner had earlier decided in Penick that
owner-operators were exempt is of no consequence. The Commissioner’s
decision is not precedential, aﬁd the Court of Appeals later “decidedly held
[in W. Ports] that an owner-operator was not exempt from coverage under
RCW 50.04.140.” ARST2 368 (emphasis added). There is no conflict
between Western Ports and Penick; but in ariy event, Western Ports has
been the law since 2002.

d. The common law test for control does not apply

This is a statutory case. Therefore, System’s contention that the
Court should adopt the common law test for control articulated in Seattle
Aerie No. 1 of Fraterndl Order of Eagles v. Commissioner of
Unemployment Compensation and Placement, 23 Wn.2d 167, 160 P.2d

614 (1945), and Kamla v. Space Needle Corporation, 147 Wn.2d 114, 52

not “intend the leasing regulations to create additional causes of action under state law.
These regulations are merely intended to make clear that when a vehicle is under a
carrier’s control through a lease, it is responsible for the safe operation of the vehicle. . ..
[Clourts should be deciding suits . . . by applying the ordinary principles of state tort,
contract, and agency law. . . . [O]ur rules are not intended to influence, in any fashion, a
court’s liability determination.” 1994 WL 70557 at *6.
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P.3d 472 (2002), is off-base. Br. Appellant 36-37 and n.45. Seattle Aerie
was decided before the Legislature specified that “employment” .under the
Employment Security Act is broader than the common law test, and thus
‘has no relevance here.!! And Kamla addressed whether an employer
retained the right to direct a contractor’s work so as to bring the employer
within the “retained control” exception to the general rule of non-liability
for injuries of a contractor. Id. at 119. It is not an unemployment case and
did not discuss Title 50 RCW. Unlike under common law, the exceptions
to coverage under the Employment Security Act must be narrowly
construed. Penick, 82 Wn. App. at 36; W. Ports, 110 Wn. App. at 451. The
Commissioner properly rejected System’s invitation to apply a “common
law definition” of the term “control or direction” under RCW
50.04.140(1)(a) that would somehow trump examples of control or
direction in case law under the Act. ARST2 374-75.

The Court should affirm the ruling that System failed to prove
freedom from control or direction under RCW 50.04.140(1)(a).

2. System failed to prove that the owner-operators were

engaged in independently established businesses under
RCW 50.04.140(1)(c)

W Seattle Aerie was decided on June 28, 1945, and the current definition of
“employment” became effective on July 1, 1945. Laws of 1945, ch. 35, § 11 (definition);
ch. 36, § 192 (effective date). It has not been meaningfully amended since.
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The Commissioner properly ruled that System failed to prove its
owner-operators were “customarily engaged in an independently
established trade, occupation, profession, or business, of the same nature
as that invélved in the contract of service.” RCW 50.04.140(1)(c); ARST2
378-80. This element requires evidence of “an enterprise created and
existing separate and apart from the reiationship with the particular
employer, an enterprise that will survive the termination of that
relationship.” Jerome v. Emp’t Sec. Dep’t, 69 Wn. App. 810, 815, 850
P.2d 1345 (1993) (quotation omitted). As another court explained, “[t]he
purpose of this requirement is to assure that workers whose income is
almost wholly dependent upon continued employment by a single
employer are protected from the vagaries of involuntary unemployment,
regardless of their status as employees or independent contractors under
the common law.” SZL, Inc. v. Indus. Claim Appeals Office, 254 P.3d
1180, 1183 (Colo. Ct. App. 2011) (interpreting nearly identical language
in Colorado’s employment security act, favorably citing Western Ports).

With respect to trucking, having separate motor carrier authority
from the Federal Motor Carrier Safety Administration is important to
whether an owner-operator is engaged in an independent business. See
Stafford Trucking, Inc. v. Dep’t of Indus., Labor & Human Rel., 206

N.W.2d 79, 84 (Wis. Ct. App. 1981) (because owner-operators depended
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on carrier’s operating authority to haul freight, if they “were terminated by
[the carrier], in all likelihood they would be out of work until they could
make similar arrangements with another carrier”). To be truly
independent, owner-operators would need their own motor carrier
authority so they could haul freight for others besides System. ARST2 397
(Commissioner’s recognition of this as a paramount factor in the trucking
industry). System offered no evidence to show that any owner-operators
had independent motor carrier authority. ARST1 197; ARST3 329-30,
380, 411 (Stewart deposition). |

Besides, even if an owner-operator had independent motor carrier
authority, under the contract, he or she would need to seek System’s
written permission to use it and would need to provide proof of “adequate
liability and cargo insurance” and would need to “remove or cover-up
Carrier’s identification devices from the equipment.” ARSTI1 23 q 2;
ARST3 325 (Stewart deposition). While owner-operators own their trucks,
their exclusive lease with System prohibits them from operating the trucks
to haul freight for anyone other than System during the lease term without
written permission of System. This demonstrates lack of independence.

The lack of motor carrier authority is not a mere paperwork
formality. It shows that System’s owner-operators did not carry on

independent businesses during the audit period. A true independent
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contractor performs work for him or herself, not just for one company on
whom the supposed independent contractor is entirely economically
dependent. See Jerome, 69 Wn. App. at 815-16. System did not present
evidence that any owner-operators included in the audit actually
performed any services for other carriers during the periods at issue. While
the owner-operators can go work for another carrier under that carrier’s
authority if their relationship with System terminates, this is no different
than any at-will employee’s ability to work for another employer.

Independence can potentially be established by showing that
workers solicited, advertised, or held themselves out as a separate business
to the public; had individual business cards; were subject to risks of loss
from customer nonpayment; were registered as independent businesses -
with the State; and more. See Penick, 82 Wn. App. at 44. As the
Commissioner noted, System did not even prove the owner-operators were
registered as independent businesses during the audit period:

The record is devoid of any business registration, business

license, UBI number, and account with the Department of

Revenue tending to show the existence of an established

business entity. As such, it matters not that the owner-

operators owned their trucks and were responsible for the

costs of operating those trucks; or that the costs of the

trucks or trailers were significant; or that the owner-

operators maintained their own financial books reflecting

their income and expenses. . . . The fact remains that the
owner-operators had no established business entities that
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were separate and apart from their own individuals in the
fist place.

ARST2 379.

Further, there is no evidence that System’s owner-operators ever
advertised their services, and there is evidence they did not. See ARST3
211 (Stewart deposition). The owner-operators did not have individual
business cards. ARST2 380 n.4. Also, the contract required the owner-
operatoré to display System’s logo on their trucking equipment to show it
was being operated by System. See ARST1 23 Y 1, 2. This effectively
prohibited the owner-operators from expressing business independence.
System also protected owner-operators from risks of loss from non-
payment because it paid them for their work regardless of whether
customers paid System. ARST2 380 n.4 (citing ARST1 4 (Stipulations
6)). The Commissioner properly ruled that owning a»truck alone does not

prove exception under RCW 50.04.140(1)(c). ARST2 379-80."2

12 While System may argue that its contract with owner-operators permits them
to hire employees, this does not establish independence of the owner-operators whose
wages are at issue in the Commissioner’s order. As the parties have stipulated, the owner-
operators who are themselves employers were excluded from the audit. ARST1 5
(Stipulations ¥ 10).

System’s discussion of an employer’s ability to self-elect unemployment
compensation coverage, Br. Appellant 29 n.38, 42 n.52, is also a red herring because the
owner-operators at issue are nof employers, and if they are in System’s employment (as
they are) and System fails to prove exception (as it did), then System is responsible for
the cost of coverage.
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Substantial evidence supports the Commissioner’s determination
that System did not meet its burden to prove the supposed independent
contractors’ independence, and this determination is free of legal error.

C. The Assessment is Not Preempted by Federal Law Because It
Imposes Only Minor Increased Costs and Does Not Relate to
Carriers’ Prices, Routes, or Services

“In Washington, there is a strong presumption against finding
preemption and state laws are not superseded by federal law unless it can
be determined it is the clear and manifest purpose of Congress.” Dep’t of
Labor & Indus. v. Lanier Brugh, 135 Wn. App. 808, 815-16, 147 P.3d 588
(2006) (federal Service Contract Act did not preempt overtime provisions
of Washington’s Minimum Wage Act), review denied, 161 Wn.2d 1025
(2007)). System fails to overcome this strong pre;umption.

Washington case law has already rejected System’s argument that
the Federal Aviation Administration Authorization Act (FAAAA)
preempts the application of the Employment Security Act in this case. W.
Ports, 110 Wn. App. at 450-58 (owner-operator driver was an emplpyee
for unémployment insurance purposes, and federal transportation law,
including the FAAAA, does not preempt the Employment Security Act).
‘And the Washington Supreme Court recentiy held that the $15-per-hour

minimum wage law for employees in the hospitality and transportation

industries in the city of SeaTac is not preempted by a nearly identical
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preemption provision in the Airline Deregulation Act. Filo Foods, LLC v.
City of SeaTac, 183 Wn.2d 770, 357 P.3d 1040 (2015). It is clear that the
Employment Security Act is not preempted.
| 1. Background on preemption

In 1978, Congress enacted the Airline Deregulation Act (Aiﬂine
act), which included a preemption provision to “ensure that the States
would not undo federal deregulation with regulation of their own.”
Morales v. Trans World Airlines, Inc., 504 U.S. 374,378, 112 S. Ct. 2031,
119 L. Ed. 157 (1992). It provides that a “State . . . may not enact or
enforce a law, regulation, or ofher provision having the force and effect of
law related to a price, route, or service of an air carrier[.]” 49 U.S.C. §
41713(b)(1).

In 1994, Congress enacted the FAAAA with preemption language
to “even the playing field” between air and motor carriers. Californians
for Safe & Competitive Dump Truck Transp. v. Mendonca, 152 F.3d 1184,
1189 (9th Cir. 1998), cert denied, 526 U.S. 1060 (1999). The FAAAA’s
preemption provision is nearly identical to the Airline act’s: a “State . . .
may not enact or enforce a law, regulation, or other provision having the
force and effect of law related to a price, route, or service of any motor
carrier . . . with respect to the transportation of property.” 49 U.S.C. §

14501(c) (emphasis added). But the addition of the phrase “with respect to
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the ;transportation of property” ““massively limits the scope of preemption’
ordered by the FAAAA.” Dan’s City Used Cars, Inc., v. Pefkey, . US.
_, 133 8. Ct. 1769, 1778, 185 L.Ed.2d 909 (2013) (quoting Columbus v.
Ours Garage & Wrecker Service, Inc., 563 U.S. 424, 449, 440 S. Ct. 2226,
153 L. Ed. 2d 430 (2002) (Scalia, J., dissenting)).

2. Generally applicable state laws—Ilike the Employment
Security Act—are not preempted by the FAAAA

System relies almost exclusively on First Circuit cases to argue
that applying the Employment Security Act to a carrier is preempted. Br.
Appellant 19-20, 26-28. Thié reliance is misplaced for two reasons.

First, System ignores case law from other courts, including
Washington’s, with analysis that is applicable to the Employment Security
Act. For example, the Ninth Circuit held that generally applicable
“background” laws are not preempted by the FAAAA. Dilts v. Penske
Logistics, LLC; 769 F.3d 637 (9th Cir. 2014), cert. denied, 135 S. Ct. 2049
(2015). The court held that California’s meal and rest break laws are not
preempted, even if it raises the overall cost of doing business or requires a
carrier to redirect or reroute some equipment, because they are “generally
applicable background regulations that are several steps removed from
prices, routes, or services,” just as are prevailing wage laws or safety

regulations. Id. at 646. The fact that a law is likely to increase a motor
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carrier’s operating costs “alone does not make such law[] ‘related to’
prices, routes or services.” Id. Laws that “do not directly or indirectly
mandate, prohibit, or otherwise regulate certain prices routes or services—
are not preempted by the FAAAA.” Id. at 647.

Second, the First Circuit cases are easily distinguished because the
state law is so different. The Massachusetts’ Independent Contractor
Statute first determines whether individuals are employees or independent
contractors. Massachusetts Delivery Ass’n v. Coakley, 769 F.3d 11, 15 (1st
Cir. 2014). Then, for “employees,” the law triggers additional legal
requirements on the employers under various wége and employment laws,
such as providing days off, parental leave, work-break benefits, and a
minimum wage."> Id The definition of “employment” in the Employment
Security Act, in contrast, affects worker classification only for purposes of
Title 50 RCW, which is specifically acknowledged to be broader than
employment in other legal contexts. W. Ports, 110 Wn. App. at 458 (the
only relationship the Department purports to define is “‘the employment
intended to be covered by the act for the purpose of the act and none
other.”” (quoting Compensation & Placement v. Hunt, 22 Wn.2d 897, 899,

158 P.2d 98 (1945)); RCW 50.04.100. The witnesses’ declarations

A court described the Massachusetts law as an “unprecedented and
fundamental change in independent contractor law” that is “unique” and “unlike any
other statute in the country.” Sanchez v. Lazership, 937 F. Supp. 2d 730 (E.D. Va. 2013).
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referenced by System, Br. Appellant 16 n.22, 24-25, state erroneous legal
conclusions concerning the effect of the Department’s assessment, as they
falsely assume that reclassifying owner-operators for purposes of Title 50
RCW results in their transfbrmation to employees for all purposes or
requires System to provide services only using employees driving
company-owned trucks.

System misreads Remington v. J.B. Hunt Transport, Inc., 2016 WL
4975194 (D. Mass. 2016)? which involved the Massachusetts Independent
Contractor Statute and the Massachusetts Wage Act. Br. Appellant 20.
There, the plaintiffs claimed that the carrier improperly deducted expenses
from their wages in violation of the state statutes. 2016 WL 4975194 at
*4, But the deductions are permitted under the federal Truth-in-Leasing
regﬁlations, so the court held the claims were preempted. /d. That is why
the court stated: “What is explicitly permitted by federal regulations
cannot be forbidden by state law.” Id. The case has no application here.
~ The Employment Seéurity Act does not forbid or make illegal the use of
owner-operators. It only imposes a tax. System and other carriers can
continue to use owner-operators and classify them as independent for
other purposes.

Even the First Circuit would likely find the FAAAA does not

preempt the unemployment tax. It has opined that, under the Airline act,
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“the Supreme Court would be unlikély . . . to free airlines from most
conventional common law claims for tort, from prevailing wage laws, and
ordinary taxes applicable to other businesses.” DiFiore v. American
Airlines, Inc., 646 F.3d 81, 87 (1st Cir. 2011) (emphasis added). And in
Schwann v. FedEx Ground Package System, 813 F.2d 429, 433 (1st Cir.
2016), it reiterated that carriers are not exempt “‘from state taxes, state
lawsuits of many kinds, and perhaps most other state regulation of any
consequence.’” Id. at 440 (quoting DiFiore, 646 F.3d at 89).

The Washington Supreme Court has essentially adopted the Ninth
Ciréuit’s “generally applicable background law” framework with respect
to a similar preemption provision found in the Employee Retirement
Income Security Act of 1974 (ERISA). W.G. Clark Constr. v. Pac. Nw.
Reg’l Council of Carpenters, et al., 180 Wn.2d 54, 322 P.3d 1207 (2014).
ERISA’s preemption clause provides that the statute “shall supersede any
and all State laws insofar as they may now or hereafter relate to any
employee benefit plan” covered under ERISA. 29 U.S.C. § 1144(a)
(emphasis added). The clause thus includes the same “related to” language
as in the Airline act and FAAAA. At issue in W.G. Clark was whether
ERISA preempts claims made under two Washington laws, one that
requires public works general contractors to execute and deliver a bond to

protect workers, and another that requires the public agency to retain a
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percentage of the money earned by the general contractor for payment of
claims under the contract. W.G. Clark, 180 Wn.2d at 60-61; RCW
60.28.011. The court held that the statutes were not preempted bécause
they “apply generally to all workers on public projects, regardless of the
type of work they perform or how they are paid.” 180 Wn.2d at 64.

More recently, the Washington Supreme Court agreed that the
Airline act “doeé not preempt generally applicable laws that regulate how
an airline behaves as an employer, even though the law indirectly affects
the airline’s prices and services.” Filo Foods, LLC, 183 Wn.2d at 805.
- This too shows agreement with the Ninth Circuit’s “generally applicable
background law” analysis, which precludes finding preemption here.

Like the meal and rest break laws in Dilts and the public works
laws in W.G. Clark, the Employment Security Act is a generally
applicable background law for all employers doing business in
Washington. See Dilts, 769 F.3d at 647. The Act does not aim at motor
carriers. The requirement that System pay unemployment taxes for its
owner-operators has at most a “tenuous, remote, or peripheral”
relationship to its prices, routes, or services, not the kind of connection
preempted by the FAAAA. Rowe v. N.H. Motor Transp. Ass’n, 552 U.S.
364, 371, 128 S. Ct. 989, 169 L. Ed. 2d 933 (2008). It has less impact on

routes and services than meal and rest break laws, which the FAAAA does
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not preempt. Dilts, 769 F.3d at 646-47. And, unlike the laws applicable to
public works at issue in W.G. Clark, the Employment Security Act applies

to all employers in all industries. Any impact is too remote or tenuous to

- precipitate preemption under the FAAAA. W.G. Clark, 180 Wn.2d at 64;

Rowe, 552 U.S. at 371.

3. FAAAA preemption requires a significant relationship
with the prices, routes, or services of motor carriers

Airline act or FAAAA preemption occurs only where the state law
aims directly at transportatiori, or where the law’s impact on transportation
is indirect but significant. For exémple, in thé 1992 Morales decision, the
Court held the Airline act preempted states’ standards against deceptive
airline fare advertising because each standard bore an express reference to
airfares, and the standards collectively established ginding requirements
on how air tickets may be marketed. Morales, 504 U.S. af 388, 391. The
Court cautioned that while an indirect impact may present a preemption
issue, preemption requires a “significant impact,” and federal law may not
preempt state laws that affect prices, routes, or services only in a “tenuous,
remote, or peripheral . . . manner.” Id. at 388-90. In other words, the words
“related to” iﬁ the preemption provision “do[] not mean the sky is the

(113

limit” or that courts should read preemption provisions with “‘uncritical

literalism,” else ‘for all practical purposes preemption would never run its
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course.”” Pelkey, 133 S. Ct. at 1778 (quoting New York State Conference
of Blue Cross & Blue Shield Plans v. Travelers Ins. Co., 514 U.S. 645,
655-56, 115 S. Ct. 1671, 131 L. Ed. 2d 695 (1995)).

Courts have clarified that FAAAA preemption based on an indirect
impact presents a “borderline” case, and to find preemption, the state law
must “bind[] the . . . carriers to a particular price, route, or service and
thereby [interfere] with competitive market forces within the .
industry.” Am. Trucking Ass’nv. City of Los Angeles, 660 F.3d 384, 396-
97 (9th Cir. 2011), rev’d on other grounds, _ U.S. __, 133 S. Ct. 2096,
186 L. Ed. 2d 177 (2013) (quoting Air Transport Ass'n of Am. v. City &
Cty. of San Francisco, 266 F.3d 1064, 1072 (9th Cir. 2001)).

Our Court of Appeals specifically held that the “federal statutory
and regulatory schéme does not preempt state employment security law by
which a person who might be an independent contractor under federal
transportation or common-law principles may nevertheless be entitled to
compensation.” W. Ports, 110 Wn. App. at 445. The court acknowledged
the preemption provision at issue here, 49 U.S.C. § 14501(c)(1), and then
highlighted a specific transportation statute within the FAAAA, 49 U.S.C.
§ 14502(b), that expressly limits states’ tax assessments on motor carrier
transportation property. Id. at 456-57. The Court reasoned correctly that

“when Congress has intended to prohibit state taxing authorities from
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‘burdening’ interstate commerce, it has done so, expressly, clearly and
understandably.” Id. at 457. See also Mendonca, 152 F.3d at 1189
(FAAAA did not preempt California’s prevailing wage act with respect to
motor carriers, despite the motor carrier’s assertion the act “increases its
prices by 25%, causes it to utilize independent contractors, and compels it
to re-direct and re-route equipment to compensate for lost revenue,”
because the effect on prices, routes, and services “is no more than indirect,
remote, and tenuous™); Bostain v. Food Express, Inc., 159 Wn.2d 700, 721
n.\9, 153 P.3d 846 (2007) (following reasoning of Mendonca, FAAAA
does not preempt Washington overtime requirements as applied to
interstate truck drivers).

Similarly, Filo Foods, LLC v. City of SeaTac held that the 2013
SeaTac ballot proposition establishing a $15-per-hour minimum wage and
other benefits and rights for empioyees in the hospitality and
transportation industries was not preempted by the Airline act, “because
its affect on airline prices and services is only indirect and tenuous.” 183
Wn.2d at 807. The law regulates only employer-employee relationships; it
does not directly regulate airline prices and services. Id. The fact that the
proposition “may impose costs on airlines and therefore affect fares is

inconsequential.” Id.
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a. An increase in operating costs does not trigger
preemption

Here, System is a company with more than 630 drivers, yet it
complains that $58,300.99 in unemployment insurance tax liability over a
three year period would increase its operating costs. Br. Appellént 5, 24,
27-29. That fact is as “inconsequential” as the claim rejected in Filo
Foods, LLC, 183 Wn.2d at 807. A state law does not meet the “related to”
test of the FAAAA preemption clause “just because it shifts incentives and
makes it more costly for motor carriers to choose some routes or services
relative to others, leading the carriers to reallocate resources or make
different business decisions.” Dilts, 769 F.3d at 647. As the Seventh
Circuit explained, System must “absorb the costs . . . or pass them along to
its [drivers] through lower wages or to its customers through higher prices.
We do not see, however, how the increased labor cost will have a
significant impact on the prices” offered to System’s customers. Costello
v. BeavEx, Inc., 810 F.3d 1045, 1055-56 (7th Cir. 2016). Minor additional
costs do not trigger preemption under FAAAA. See id.

Put simply, System’s argument goes too far and would put a cloud
over everything from fuel taxes, to business and occupation taxes, to
property tax assessments for increased value of its real property, and more,

because each can be attacked like the unemployment insurance tax. That is
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not the law. “Nearly every form of state regulation carries some cost. . . .
[But] Congress did not intend to exempt motor carriers from every state
regulatory scheme of general applicability.” Dilts, 769 F.3d at 646.

b. The Department does not seek to “restructure”
the trucking industry, and that is not the effect of
paying unemployment taxes

To claim FAAAA preemption, System advances two false
assumptions: that the Department seeks to eliminate the use of owner-
operators in the trucking industry, and that barring the owner/operator
business model will be the logical effect if owner-operators are covered by
the unemployment tax. Br. Appellant 1, 2, 19, 22-23, 26, 29. But the
Department only seeks to enforce th@ Employment Security Act, whose
definition of covered employment includes persons who, under other laws,
are independent contractors. W. Ports, 110 Wn. App. at 458. Applying that
law is limited to the employment security tax and does not “deprive an
entire industry of the right to use the owner/operator business model,” as
System dramatically claims. Br. Appellant 22. The Act only requires
employers’ payment of unemployment taxes without impacting the
classification of workers as employees or independent contractors under
other laws. Unlike the Massachusetts Independent Contractor Statute and

Wage Act in the First Circuit cases, the definition of “employment” in the

Act references no other law employers must comply with. RCW
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50.04.100. The Commissioner ordered System to pay taxes, nothing more.
ARST?2 380. The potential for a small increase in taxes is far removed
from a nearly 100% increase in costs associated with wholesale
reclassification of independent contractors as employees for purposes of
multiple laws, as was the case in Coakley. 769 F.3d at 15.14

System protesfs that it is “unrealistic” to think that “carriers can
restructure their businesses to treat owner/operators as employees in some
contexts and independent contractors in others.” Br. Appellant 25. The
Court of Appeals already rejected this argument in Western Ports:

An individual may be both an independent contractor for
some purposes, and engaged in ‘employment’ [under the
Act]. . . . In fact, although courts use the term independent
contractor in unemployment law, as if one is either an
employee and, therefore, entitled to benefits or an
independent contractor and, therefore, not entitled to
benefits, these terms should not be confused with the
common law definitions of master and servant or
independent contractor. . . . Thus, the question is not
whether [an owner-operator] may be an independent
contractor under federal motor carrier law or under
common law. Instead, the question is whether he meets all
three prongs of the exemption test contained in the act,
regardless of common law definitions.

W. Ports, 110 Wn. App. at 458-59. “All that the Employment Security Act

4 Under RCW 50.29.025, the highest unemployment insurance tax rates are 6-
6.5% of payroll. Because approximately 40% of System’s drivers are owner-operators,
ARST3 147, the maximum impact of the Department’s assessment is a 2.4-2.6% tax on
payroll, but in reality, it would be less because not all wages are taxed, as there is a the
cap per worker per RCW 50.24.010, and System will not necessarily be taxed at the
highest rates.
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requires of the carrier is payment of the employment insurance tax.”
ARST2 409.

Other courts have rejected motor carriers’ claims that generally
applicable state laws would require them to change their business models
and reclassify their drivers for other purposes. The Seventh Circuit was
not persuaded by a carrier’s “bare assertion” that complying with the
Illinois Wage Payment and Collection Act would require it to classify its
drivers as employees for all purposes. Costello, 810 F.3d at 1056. The
Colorado Court of Appeals concluded that “it is legally permissible for an
individual to be an employee for unemployment tax liability purposes at
the same time the individual is considered to be an independent contractor
for other purposes under other laws.” SZL, 254 P.3d at 1186. And tﬁe
Illinois Appellate Court disagreed that applying Illinois’ Unemployment
Insurance Act to an interstate carrier would ;‘prohibit motor carriers and
drivers from establishing independent contractor relationships outside the
context of the Act.” C.R. England, 7 N.E.3d at 880.

Like the laws at issue in these cases, the Employment Security Act
does not require System to choose one business model over another.
“Conspicuously absent from [System’s] parade of horrors is any citation
of authority showing that it would be required to comply” with other laws

or reclassify its drivers for other purposes. Costello, 810 F.3d at 1056. The
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Court should reject System’s bare assertion to the contrary.

The Employment Security Act “is precisely the type of background
.. . law that only indirectly affects prices by raising costs.” Costello, 810
F.3d at 1055. The Act operates “one or more steps away from the moment
at which the firm offers its customers a service for a particular price.” S.C.
Johnson & Son, Inc. v. Transp. Corp. of America, Inc., 697 F.3d 544, 558
(1st Cir. 2012). This impact is to “tenuous, remote, or peripheral” to
warrant FAAAA preemption. Rowe, 552 U.S. at 371.

4. Western Ports concluded the FAAAA does not preempt
Washington’s Employment Security Act with respect to
owner-operator drivers, and Rowe did not overrule it

System asserts that Western Ports did not consider express

preemption under the FAAAA and, even if it did, Rowe overruled it. Br.
Appellant 21 n.30. System is mistaken. |
Western Ports involved an owner-operator who was discharged
and applied for unemployment benefits. 110 Wn. App. at 445-48. The
court considered and rejected two federal preemption arguments: 1) that
federal transportation law, including the FAAAA, preempted the
employment security law; and 2) that any state and federal leasing
requirements may not be evidence of control or direction for purposes of
the exception test. Id. at 454-57; Br. Appellant 33-36. System makes both

arguments here. Noting that Congress makes it clear when it intends to
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prohibit taxing authorities from burdening interstate commercé, the court
“decline[d] to infer that Congress, in enacting federal motor carrier law,
intended to preempt state unemployment law.” Id.

While the Western Ports court did not discuss carriers’ prices,
routes, and services, the court was mindful of the FAAAA preemption
clause—having cited its provisions—when it declared that federal
transportation law does not preempt the Employment Security Act. Id. at
456-57. If the Western Ports court had believed that owner-operator
coverage under the Employment Security Act “related to” a carrier’s
prices, routes, or services and thus triggered preemption under 49 U.S.C. §
14501(c), it obviously would not have ruled that federal law does not
preempt the Employment Security Act. Id. at 454-57.

In fact, a Colorado court followed the “persuasive” analysis in
Western Ports to hold the FAAAA “does not preempt the determination
that claimant [truck driver] was in covered ‘employment’ for
upemployment tax liability purposes.” SZL, 254 P.3d at 1188. The Illinois
Appellate Court similarly concluded that the Illinois Unemployment
Insurance Act does not “fall within the massively limited scope of
preemption ordered by the FAA Authorization Act.” C.R. England, 7 N.E.
3d at 880-81. System cites no case that holds the FAAAA preempts any

state’s employment security law. There is none.
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System also incorrectly argues that Rowe v. New Hampshire Motor
Transportation Association overruled Western Ports. Br. Appellant 20-21.
Rowe merely noted that a state law can be preempted even if its effect on
rates, routes, or services “‘is Aonly indirect,”” provided that the impact is
significant. Rowe, 522 U.S. at 370 (quoting Morales, 504 U.S. at 386). But
even the two Maine tobacco laws at issue in Rowe had a “direct
‘connection with’ motor-carrier services.” Rowe, 552 U.S. at 368, 371.
The effect of one law was to require carriers to offer services that the
market itself did not provide, and a second law imposed “civil liability on
the carrier, not simply for its knowing transport of (unlicensed) tobacco,
but for the carrier’s failure sufficiently to examine every package.” Id. at
372. It thereby directly regulated é “significant aspect . . . of the essential
details of a motor carrier’s system for picking up, sorting, and carrying
goods—essential details of the carriage itself.” Id. at 373. In finding these
provisions were preempted, the Court emphasized that “the state law is not
general, it does not affect truckers solely in their capacity as members of
the general public, the impact is significant, and the connection with
trucking is not tenuous, remote, or peripheral.” Id. at 375-76.

In c;)ntrast here, the Employment Security Act is‘ not focused on
trucking and other motor carrier services, it does not require carriers to

offer any particular services the market itself does not provide, and it does
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not directly regulate any essential details of the carriage of goods. By
imposing unemployment taxes, the state in no way uses its regulatory
power to “freeze in place” or “bind” carriers to specific prices, roﬁtes, or
services. Rowe, 552 U.S. at 372. Rowe is entirely consistent with Western
Ports and the Department’s application of the Employment Security Act to
interstate motor carriers. Western Ports is good law.

No case overrides the governing precedent in Western Ports or
supp;)rts that the FAAAA preempts the Employment Security Act.

D. The Commissioner Properly Declined to Dismiss the
Assessment Based on Alleged Audit Conduct

System’s final argument claims that the audit and assessment
should have been excluded or dismissed for alleged faulty conduct. The
Commissioner properly declined to dismiss the assessment under RCW
50.32.050 and .080 because the audit and assessment were not arbitrary
and capricious and did not violate System’s due process rights. ARST2
324 (CL 14), 364-69.

In the context of agency action, arbitrary and capricious has been
defined as action that is “willful and unreasoning and taken without regard
to the attending facts or circumstances.” Wash. Indep. Tel. Ass’'n v. Wash.
Utils. & Transp. Comm’n, 148 Wn.2d 887, 904, 64 P.3d 606 (2003). If

there is room for two opinions, a decision is not arbitrary and capricious
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even though one may believe an erroneous conclusion has been reached.
Id. A party seeking to demonstrate an agency action is arbitrary and
capricious bears a heavy burden. Keene v. Bd. of Accountancy, 77 Wn.

App. 849, 859, 894 P.2d 582 (1995). System fails to note these standards.

1. System’s theories about the manner in which it was
audited do not establish arbitrary and capricious action

System disparages the Department and its employees for the way
in which it was audited. See Br. Appellant 45-54. It complains that the
auditor lacked sufficient education and training, did not follow the
Department’s internal mahuals, and was not impartial. Id But Motley-
Motley, Inc. v. State, 127 Wn. App. 62, 110 P.3d 812 (2005), holds that
when the statute does not require any particular investigative process, and
where a party is afforded a de novo hearing to challenge the agency’s
decision, an allegation of faulty investigation does not, on its own, show
arbitrary and capricious action. Id. at 78-79.

In Motley-Motley, Inc., a property owner (Motley) sought judicial
review of a final order of the Pollution Control Hearings Board that its
water rights had Been relinquished, which affirmed a tentative decision of
the Department of Ecology. Id. at 66. The superior court had reversed the
PCHB ruling because the investigator did not visit the property, contact

Motley, review Motley’s records, or examine aerial photographs before
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the Department commenced the relinquishment action. Id. at 78. The court
reversed the superior court, noting:

The statute does not require DOE to use any particular

process to investigate the possible relinquishment of a

water right. . . . Moreover, even if DOE’s investigation of

Motley’s water right was inadequate and incomplete, there

was no actual prejudice to Motley. The relinquishment

“proceedings before PCHB were de novo, without deference

to DOE’s tentative decision. At the PCHB hearing, Motley

had the right, opportunity, and obligation to present

evidence rebutting DOE’s proof of the alleged

relinquishment of Motley’s water right. '
Id. at 78-79.

These same factors are present here. The Employment Security Act
does not require the Department to use any particular process to
investigate misclassification of workers or reporting errors. Id. at 78;
ARST?2 367. System had a de novo hearing to present evidence showing
the Department’s decision was incorrect. The Commissioner correctly
rejected all of System’s arguments on these subjects. ARST2 324, 367.

Regarding the allegation that the audit results were
“predetermined” because of performance requirements, Br. Appellant 47,
50-51, the Commissioner weighed the evidence and concluded System
showed no arbitrary and capricious action on this point. ARST2 365-66.

The Commissioner found that the auditor conducted pre-audit research,

which suggested that the employers selected for audit had most likely
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erred in classifying its workers as independent contractors under the Act.
Id. at 366; ARST3 193 (Stewart deposition). The Commissioner also
reasoned that “[e]xpecting that the auditors almost always find errors may
be nothing more than a statistical reality that most employers make
mistakes.” ARST2 366. Without any allegation—Ilet alone proof—that the
auditor “intentionally fabricated or otherwise manipulated the audit
result,” the Commissioner properly rejected System’s attempt to ignore the
legality of the tax, which “was consistent with the W. Ports decision.” Id.
Finally, System argues that the auditor “ignored” certain elements
of the carrier/owner-operator relationship that it believes should change
the outcome or would have “limit[ed] the assessment amounts.” Br.
Appellant 52-53. Of cburse, System had a de novo hearing to demonstrate
these very issues, yet it still focuses on the auditor’s conduct. In
attempting to tie the merits of its tax liability back to what the auditor
considered, System focuses on how the owner-operators “make a profit or
loss, decide their own routes, decide their working hours,” etc., and claims
the auditor “ignored” or “never researched” whether an owner-operator
happened to have a unified business identifier (UBI) or a corporate form.

Id. Even if this were relevant, the portions of the auditor’s deposition
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testimony System cites do not support the allegations.15 But more
importantly, it is irrelevant here. That System may have offered some facts
tending to show some parts of some elements is not enough to prove the
owner-operators are independent contractors, and emphasizing those
elements now is an invitation for this Court to reweigh the evidence.
Simply put, the existence of contrary evidence does not make the
Commissioner’s decision arbitrary and capricious. Motley-Motley, Inc.,
127 Wn. App. at 80.

System’s inordinate focus on what the auditor considered in
reaching her conclusions is misplaced, given that courts review final
decisions, not the mental processes of decision makers. McDonald v.
Dep’t of Labor & Indus., 104 Wn. App. 617, 623, 17 P.3d 1195 (2003)
(deliberative process an agency employs in reaching its ultimate decision
is irrelevant in determining correctness of that action); Ledgering v. State,
63 Wn.2d 94, 101, 385 P.2d 522 (1963) (courts should not probe mental
processes of decision makers). And here, the auditor is not even the final

decision maker.

5 The auditor testified she “did a lot of research” and “did not recall” which
owner-operators she investigated for corporate form. ARST3 336-37. She further testified
she could not recall which owner-operators she researched for UBISs, but that whether or
not an owner-operator happened to have a UBI would not change the outcome if the
contract formed an employer-employee relationship. ARST3 451-52; see also ARST3
211 (several owner-operators did not have UBIs). The auditor did not ignore certain
contractual elements in reaching her determination. Rather, she considered the entire
contract. ARST3 346-47.
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2. System cannot show procedural or substantive due
process violations

System’s complaints about the audit conduct also fail to show any
due process violations.

Procedural due process requires notice and an opportunity to be
heard prior to final agency action. Motley-Motley, Inc., 127 Wn. App. at
81. With respect to the specific allegation that the auditor did not
adequately follow the Department’s internal manuals, Br. Appellant 47-
49, “an agency’s failure to comply with its own procedures does not
establish a procedural due process violation. Instead, to constitute a
violation, the party must be prejudiced. Prejudice relates to the inability to
prepafe or present a defense.” Motley-Motley, Inc., 127 Wn. App. at 81
(internal citation omitted).'® The Commissioner properly concluded that
“internal policies, directives, and standards do not generally create law

that binds the agency,” and that “the Department’s failure to adhere to its

' The Department’s Status Manual and Tax Audit Manual contain guidelines
that are for internal use only and, as such, do not represent the official agency
interpretation of the Employment Security Act. See Ass’n of Wash. Bus. v. Dep’t of Rev.,
155 Wn.2d 430, 447, 120 P.3d 46 (2005) (even interpretive statements not binding on
public or court “and are afforded no deference other than the power of persuasion.”);
Mgmt. Recruiters Int’l, Inc., v. Bloor, 129 P.3d 851, 856 (6th Cir. 1997) (noting that
where an agency has the choice between binding rules and an advisory interpretive
statement, the agency’s choice to do the latter indicates its interpretation is not binding
through judicial deference); see also Port of Seattle v. Pollution Control Hearings Bd.,
151 Wn.2d 568, 635 n.32, 90 P.3d 659 (2004) (noting that agency’s purported failure to
follow a permit writer’s manual that was not adopted as a regulation did not justify
modification of agency condition in a permit). Here, the Status Manual and Tax Audit
Manual do not even rise to the level of an interpretive statement, which itself would be
afforded no deference. See id.
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own internal nonbinding standafds or manuals is not an arbitrary and
capricious action per se.” ARST2 365 (citing Joyce v. Dep’t of
Corrections, 155 Wn.2d 306, 323, 119 P.3d 825 (2005)). System had
notice of the assessment and an opportunity to be heard prior to the
Department’s final order. See Motley-Motley, Inc., 127 Wn. App. at 81.
System can hardly be said to have been prejudiced in its ability to prepare
or present its challeﬁge to the assessment When it had a de novo hearing,
particularly when it stipulated to the record. ARST1 3-5.

Nor has System established a substantive due process violation.
Substantive due process generally asks whether the govérnment abused its
power by arbitrarily depriving a person of a protected interest, or by
basing the decision on an improper motive. Nieshe v. Concrete School
Dist., 129 Wn. App. 632, 640-41, 127 P.3d 713 (2005). As a threshold
matter, System must establish it was deprived of a constitutionally
protected liberty or property interest. Id. at 641. “‘[T]he protections of
substantive due process have for the most part been accorded to matters
relating to marriage, family, procreation, and the right to bodily
integrity.”” Id. at 642 (quoting Nunez v. City of L.A., 147 F.3d 867, 871 n.4
(9th Cir. 1998)). Substantive rights can only be created by fundamental

interests derived from the Constitution. Id. at 642.
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System has not claimed any liberty or property interest is
implicated here, because there is none. It merely argues that “ESD’s audits
were tainted by an improper motive” because of the auditor’s performance
criteria. Br. Appellant 47.17 This does not implicate substantive due
process. Motley-Motley reached the substantive due process question
(holding there was no violation) because that case involved property
rights, and the cases it cites were land use decisions. Motley-Motley, Inc.,
127 Wn. App. at 82 (analyzing when a land use decision violates
substantive due proéess, and citing Dykstra v. Skagiz‘ County, 97 Wn. App.
670, 673, 985 P.2d 424 (1999) and Cox v. City of Lynnwood, 72 Wn. App.
1,9, 863 P.2d 578 (1993)). Those cases do not apply here. System has no
fundamental right to be audited in a particular way, especially where a de
novo hearing and judicial review are available to challenge the

, assessment.w»

7 1n its Introduction, System also asserts that the Department’s audit was a
“politically-motivated effort to restructure Washington’s trucking industry.” Br.
Appellant 1. But it does not raise this as a basis to set aside the assessment in the
argument section. See id. at 45-54. Nor does any evidence or finding support the claim.

'8 System makes a passing reference to its claim that “ESD imposed taxes,
penalties, and interest on System that it knew were incorrect.” Br. Appellant 47. But
“Iplassing treatment of an issue or lack of reasoned argument is insufficient to merit
judicial consideration.” Brownfield v. City of Yakima, 178 Wn. App. 850, 876, 316 P.3d
520 (2014). Even if the Court were to consider the issue—which presumably relates to a
contention that the Department’s original assessment taxed certain costs for equipment
lease—the Commissioner noted System’s statutory and regulatory obligations to keep
and produce records showing workers’ gross wage payments, and the Commissioner
correctly ruled that “System did not provide all necessary information during the audit for
the Department to make an accurate assessment,” thereby authorizing the Department to
calculate its assessment on the information available. ARST2 366-67. Hence, the
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System’s arguments are thus revealed- as hollow litigation
strategies that ignore that the Department took a position consistent with
Western Ports. Taking a position that is consistent with binding case law
cannot be arbitrary and capricious or unconstitutional action. See ARST2
366. System failed its burden of proving arbitrary and capricious or
unconstitutional action.

Contrary to System’s suggestion, Br. Appellant 46 n.55, the fact
that the Court of Appeals recently held that audited carriers rﬁay state a
claim for relief based on alleged constitutional violations does not amount
to a finding that their rights were actually violated, and the Commissioner
correctly concluded that neither the record nor System’s legal arguments
supported such a finding. ARST2 368-69; see Wash. Trucking Ass’ns, et
al. v. Emp’t Sec. Dep’t, et al., 192 Wn. App. 621, 647, 369 P.3d 170,
review granted, 186 Wn.2d 1016 (2016) (“They will be able to invalidate
the assessments if they can show that . . . imposing the assessments based
on ESD’s audit procedures violated the constitution” (emphasis added)).
The court ruled only that the carriers may state a claim, not that they
established anything. Id. at 646-47, 649-50.

3. The Commissioner properly declined to exclude the
assessment or declare it “void”

Department’s original assessment was not knowingly incorrect but instead was based on
the circumstances of the case.
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Because System cannbt establish any constitutional violations, the
Commissioner properly declined to exclude the audit and assessment. "
ARST2 411. And System’s reliance on RCW 34.05.452 is off-base. See
Br. Appellant 48. Under that provision, an administrative tribunal “shall
exclude evidence thar is excludable on constitutional or statutory
grounds[.]” (Emphasis added). But System asserts no basis on which
evidence of the Department’s audit is excludable.*

System makes passing assertions that the Department’s assessment
is “void” because it exceeded statutory authority. Br. Appellant 46, 54.
System misuses the term, as the Commissioner properly ruled. ARST2
364 (discussing Marley v. Dep’t of Labor & Indus., 125 Wn.2d 533, 542,
886 P.2d 189 (1994)), and other cases distinguishing an allegedly
erroneous decision from one exceeding the type of controversy an agency

may decide). The assessment is not void.

¥ System’s argument that the Department’s audit should have been excluded
from evidence is waived below. The parties stipulated to the evidentiary record. ARST1 5
(Stipulations Y 12).

 The cases on which System relies are inapposite. See Br. Appellant 47 n.56
(citing Mapp v. Ohio, 367 U.S. 643, 655, 81 S. Ct. 1684, 6 L. Ed. 2d 1081 (1961)
(extending exclusionary rule to state criminal prosecutions); State v. Miles, 160 Wn.2d
236, 156 P.3d 864 (2007) (state agency’s search of personal banking records obtained
from a third party without a judicially authorized warrant or subpoena violated article I,
section 7 of Washington Constitution); McDaniel v. City of Seattle, 65 Wn. App. 360,
828 P.2d 81 (1992) (knife obtained illegally through a warrantless search and suppressed
in criminal trial admissible in defendant’s subsequent civil suit); and Barlindal v. City of
Bonney Lake, 84 Wn. App. 135, 925 P.2d 1289 (1996) (Fourteenth Amendment
exclusionary rule prohibited law enforcement agency in a civil forfeiture action from
using evidence obtained without probable cause for the search and seizure).
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VI. CONCLUSION
System failed to prove that the owner-operators are excepted from
coverage. System’s arguments that the assessment is preempted or must be
dismissed due to alleged faulty audits were properly rejected by the

Commissioner. The Court should affirm the Commissioner’s order.
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* NAME___ - : DATE:
’ DRIVERS RIGHTS. e

riad

BY COMPLETING AND SUBMITTING THIS PERSONAL HISTORY/BACKGROUND SUI\M.A;I}
B

1 underslzznd thatin accordance with SYSTEM TRANSPORT ~ TWTRANSPORT—JAMESJ Wil LIAMS policy, all pl‘uspedrva
employees and Jease or coniract drivers must successfully complele a blood ar urine drug screen analysis as a condmon of >
smployment ar certification as a driver as requlred by the Federal Motor Carriar Safety Regulations, 3

Further, | understand that an invitation to attend orlantation on bahalf of SYSTEM TRANSPORT - TW TRANSPORT—_ £l
JAMES J. WILLIAMS does not consfitule an offar of employment or contract services and that there Gén:by: LS .
employsr/amployaa relationship or conlract services until such time as | have successfully completed tha orlentation processand «~
been offered a posiion witi SYSTEM TRANSPORT - TW TRANSPORT - JAMES J. WILLIAMS. ;

>, \)(?

Further, | undsrsiand and atknowledge that my submission fo a blood or wrine drug screen analysls & required fo be
administered by SYSTEM TRANSPORT - TW TRANSPORT - JAMES [, WILUAMS. Tha unsatisfaclory resulis of said fest shall
prevent any further consideration of my prospectve employment or contract services with SYSTEM TRANSPORT - TW
TRANSPORT ~JAMES J. WILLIAMS .

Hereby agrea to submit to a bood or uring drug screen analysis and authorize the releasa of the restils of my drug scresn to
represeniatves of SYSTEM TRANSPORT - TW TRANSPORT - JAMES J. WILLIAMS.

iy

Authorize or its agsnt to invastigate my bapkground, character, general reputation and prior smployment by contacing my prior
asmployers or lessess, references or any other individuals SYSTEM TRANSPORT - TW TRANSPORT —

JAMES J. WILLIAMS tonsidars necessary This gives SYSTEM TRANSPORT - TW TRANSPORT - JAMES J. WILLIAMS the
authorization fo releass all empluyment or contract service infnrmatkm to prospectiva employers with or without written

authorizafion. -

Acknowledge that this is a summary onfy and thatfinal proposal for employment or contract services must ba completed upon
arrival at corporafe office and agres that providing false, misieading, oy Incomplete statements in this sumwmary orin connecton
with SYSTEM TRANSPORT - TW TRANSPORT - JAMES J. WILLIAMS evaluation of me as a cand|date for employment or
contract servicas Is grounds for immediale termination of my amploymanl gr coniract services, regardiess of when such
Information Is discovered.

Agree that my empioyment relationship orlease confract (ﬁ‘ any) with SYSTEM TRANSPORT - TW TRANSPORT —
JAMES J. WILLIANS shall be construed according o the laws of the state of Washington,

The Civil Rights Actof 1954 prohibits disoimination because of race, relighon, se)? ags, or national origin.

In accordenca with FMCSR §391.21, SYSTEM TRANSPORT - TW TRANSPORT - JAMES J. WILLIAMS must inform 21}
applicants that the_information be/she provides In accordance with paragraph (b)(10} of thls saclion may be used, and tha
applicant's pravious employers will ba contacted, for the purpose of lnvestigating the applicant's safely performance history 4
Information as required by paragraphs (d) and (e) of §391.23 The prospective amployer must also nolify the driver In writing of
his/hep dite process rights as spacfied b §391.23()) regarding information receved as a result of thess invesiigations
Prospective applicants haye the right to reviaw informalion provided by previous employers: the right to have emors In tha
Information corrected by the previocus employar and for that previous employer lo re-sand the corverted information to the S
prospective employer: the right to have a rebiittal stalement aftached 1o the altegad arroneous information, ¥ the previous
emplayer and tha driver cannot agrea "on the accumcyur tha information,

Tlns certifies that this applieation was completed by me, in wry own bandwriting, sud thét all entries -
on it and fnformation in it are trae and complete to the best of my Jmowledge, -

-

.y

Sigmture Pats

-
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1- 800 - 762 — 3776 (FAX) 509-625-3912
Personnl History/Background Summary .

.
.

Date of Birth . B

LI ST o " Month Day Year | -
Vi o3, Address for Past Thres Years . . ’
& .};‘ E Strect City State Zip e
R : : How Lobg :
o : - ~___How Long .
5 - How Long
b - s ¥ Name {Relation)  Address Phone
.‘: ame 'of Your CIosest Relative: : B
(Not Living With You) Name (Relation)  Address Phone ) -
o of Spouse's Closest Relative, .
e (Mot Liviog With You) Name (Relation)  Address _ Phone -
» ‘Posmon Applied For -
Haveo You Worked For this Company Before ‘Where
Dates: From To Position
Reason for Leaving . . - - .
Names of Relatives in Our Exploy ' .
Who Referred You - - ] -
REFERENCES (Somcone able to verfy personal history, snch as a close fiend, neighbor, or relative not
Jiving with you other than above). ; .. ’ S
Name City State
Telephone () __Relationship ' How Long Known
Name ' City State
Telephone () - Relationship How Long Known,
Name __ - : City . ’ State -
. Telephone () - Relationship How Long Known
MILITARY STATUS : -
' Branch of Service Dates: From To
Raok at Discharge .~ Date of Discharge )
Draft Status _Reserve Status :
| EDUCATION .
Cirole Highist Grado Completed: 12345678 HighSchook 1234 College: 123 4
" Last School Attended . .
Last Cextificates, Degrees, Diplomas, Etc .
L ) .
|
- . - Exhibit A
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10 YEAR EMPLOYMENT RECORD |
Begin with your presest employer and work backward in order, listmg AL, your employers, driving school and
other training progtams, periods of military service, self-employment, and wnemployment for at least 10 years,
Federal Motor Carrier Safety Regulations (FMCSR’S) requires ALL fime

to be accounted for last 10 years.

Mzy we contact your present employer (if any) to verHy your work recénd? Yes No
Company d i Position Held .
City - 8T " Type of Bguip.Driven:
Telephone () - - Type of Traller Pulled
Dates: From -To Reason For Leaving - o
A, ‘Were you subject to the FMCSRs under thus coiployer? YES, NO. T ot
B. Did you perform a safety-sensitive funclion for tus employer? YES : NO, R
Compary Position Held DR
City ST, Typcuqu_uip.Drivm L ‘:
Telephone {_ ) Type of Trailcy Pulled, LT
Datess From ' To , Reason For Leaving
A, Weze you subject to the FMCSRs under this eoployer? YES, NO,
B. Did you prrform a safety-seasttive function for this cmployer? T YES NO, .
Coxmpary Posiiion Held
City___~ . ST, Type of Equip.Drivent
Telephone () Type of Trarler Pulled .
. Dates: From, To Reason For Leaving

A. Were you subject to the FMCSRs under {his employer? YES, NO
B, Did you perform a safety-sensitive function for this employee? YES___° NO,
Company Position Held
City . ST. “Type of Equip.Driven
Tolephane () Type of Trasler Puffed
Dates: From To — Reason For Leavng T
A. Were you subject to the FMCSRs inder this employer? YES, NO,
B. Did you pexform a safety-sensitive fimction for this employer? - YES NO,
Company - ’ “Position Held -
City ST, Type of Equip Driven
Telephons () : Type of Trailer Priled

. Dates: From To Reason For Leabing N
A. Were you subject to the FMCSRs vndex this employer? YES. NO
B. Did you perform a safety-scasilive finction for fris employer? YES. NO.
Comypany ' Position Held .
City, ST_. Type of Bguip Driven
Telephone { ) : Type of Truiler Pulled
Dates: From To Reason For Leaving .
A. Were you subject to fhe FMCSRE under this croployer? YES, NO -
B Dud you perfbim a safety-sensitive function for this employer? YES, NO, -
Company Position Held .
City : ST Type of Equip Driven
Telephone () . Type of Traller Pulled
Dafes: From To Reason For Leaving -
A, Werg you subjest to the FMCSRs under this emplnyer? YES, . NO "

! B. Did yon perform a safely-sensitive fometion for this cmployer? YES NO “ .
*Attach separate sheet if necessary for complete 10 year employment/background history.
3
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2, Have you m& been convieted, or are any charges pwding for n:cklms or careless
operation ofamotor vehicle?

3. Have you EVER been couvicted, or are any charges proding for driving under the influence
of alcohol, a parcobc drug, amphetamines, or dedvatives thereof? .

4. Have you EVER been convicted of any eximinal charges?

5. Have you EVER tested positive ox refused to test far drugs or aleohol? .

6. Are you authorized for cmploymevt in the Upited States?

7. Have you EVER. been terinated from a job?

8. Have you EVER had an alcohol test with = result of 0.04 or higher alcohol concentration?

9, Have you BVER had a yerified positive drug test yesult?

10 Bave you RVER refused fo be tested (including vorified adulterated or substitnied drug test result)?

11. Have yon EVER comuritted other violation of DOT agency drug & alechol testing repulation?
Ifyes, (#11), do you have documentation of the successfol completion of DOT setum-to-duly requirements,
including ibllnw—ng tests?

12 Have you in the past ten (10) years been found civilly hablc for causing pexsonal infunes jna.
motor vehicle accident?

~
ke

~

o
2
<

Yes’

I your answered Yes 1o any of the above, please explain on o separaté sheet o

.

‘PHYSICAL HISTORY
Are you physically capable of keayy manual labor? Yes No
Axe you physically able to do the following?
Yes No Get in and out of a tiuck.
Yes No " Climb on and off a trailer.
Yes No Get under unit to perform duties, such as cheohng brakes and w:ualmsp
vehicls, ,
- Yes No Raise and lower hood of tractor.
Yes No Tatp and untarp loads (fatbed divisiou)
Yes RNo Load and unload cargo.
Yes Ne Apply enough pressure fo release fifth ‘whee! pin.
Yes No ‘Work frequently in severe cold or extreme heat.
Yes No Repeatedly it and carry eargo weighing up to 100 Ibs. per item.
Yes Ne Sit stationary in a driver's seat for Iong periods of time.
Yes No Apply enough pressuce to trailer tandem Jever to release Jocking pins w
~ tendemos.
Yes No ! Beon dutytbe maximum allowed by D.0.T. Hours of Smnce
Ace yon admissible to Canada? '
Do you have a vald passport?

Do you have a current Traosportation Workers Idcntlﬁcatmn Card CI'WIC)” .

Date of last D.O.T. Physical Examination. . -
Doctor Address

Have you ever been pranted a waiver under section 391.49 of the Federal Motor Caxgier SafctyR
pestaining to the loss of foot, leg, hend, orarm?  Yes No 2

This cextifies thut this application was complefed by me, in my own handwriting, and tha i
on it and information in it are trne and complete to the best of my lmowled 5
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USIS Commercial Services. These reports may include the follawing types
previous employers, reason for termination of emplayment, work Exper!cncc,,zocjdcn!s ctp. -1 ﬁx;fhcr :
understand that such reposts may contain public record information conceruiiy’ my dm(‘mg xecord, wénﬁ”

compensation claims, credit, bankruptcy proceedings, criminal reconds; 81 < from: federal state 4id oﬂiér"
agencles which maintain such records, as well as information from USIS Commcrclal Services conceming
previous driving record requests made by others from such state agencies, and state provided driving records.

FURNISH THE ABOVE—MENT[ONED INFORMATION.

I have the right to request from USIS Commercial S:wxcw. upon proper xdentlﬁcahon, tha nature and substan
of all information jn its files on me at the time of my request, including the sources of information and the
recipients of any reports on me, which USIS Commerciel Sexvices, has previously furnished within the two
years preceding my request. T hereby consent to your obtaining the above information from USIS Commercigl;;
Services, and I agree that such information which USIS Commercial Services, has or obtains, and my
employment (contract services) history with you if I am hired or (contracted), will be suppfied by USIS
Commercial Services, to other companies whom subscribe to USIS Coramercial Sexvices.

{ herehy authorize procurerment of consumer report(s). If hired (or contracted), this authorization shall rema
on fileand shall serve as ongoing anthorization for you to procure consumer reports
atany time during my employment (or contract) period.~

If hired (or contracted), Lconsent to TRANS—SYSTEM, INC. and/or its subsidiaries: 3
SYSTEM TRANSPORT, INC., T.W. TRANSPORT, INC. and JAMES J. WILLIAMS (BULK §~,
SERVICES ’IIRANSPORT INC.) supplymg information on my employment history Jox contract services) to &
third party reporting service, I agree to refease, hold harmless, and indemnify TRANS-SYSTEM, INC. nnd'x{s"
subsidiaries, their officers, directors, agents, employees, independent contractors, thitd party reporting semccs
and previous employers, from all liability, claims or damages resulting from oblaining or supplying venﬁc

information on me. =

PRINT FULL NAME SOCIAL SECURITY NUMBER

APPLICANT S SIGNATURE DATE

.

-
>

&

"

‘5

:Exhlb.“]\» .
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mn§p0 James J. Williams
" P 0. BOX 3456 SPOKANE WA 99220 800-762—3'776 .
(FMCSR §391. 23) INVESTIGATION and INQUIRIES.

Applicant ’ - , has applisd for & driving posumn with
TRANS-SYSTEM, FINC The applicant has suthorized the rejease of any information you msy have in mgard to applicant's past
employment record and characler RELEASE: 1 hereby suthorize TRANS-SYSTEM, INC. t iuvestigale my past record and 10
ascertabn any and all information which may concern my record, and I relesse my pm:entnnd past employers, any and all references.
and elf persons whomsoever from al) hability for I‘umxsbmg said information,

- Signature; . . SSN: - - N )
. * APPLICANT DO NOT WRITE EELOW THIS LINE
W*H**ﬁ***iﬁ**h1—******i#ﬂ**ﬁi**ﬂﬁ***k*ﬂ*ﬂ#*H*********'Il*****wﬂ*m***ﬂm**t*&*kk*
Apphcant . - . states he/she was emplayed by you,
Company name, o - From . To
1. Has apphcant ever been employed by your company? . - Yes No
2. Tf'yes, do dates agree with those shown above? Yes- No
-~ Ifno, starting dale _-_________Tenmnauon date -
3. What’posmon(s) did spplicant hold with your company? -
OTR Driver . Regional . Local Other
_ 4. Did apphcaut drive? Tractor/Trailer - Straight Trutk Bus - Other
5. What type of trailer pulled? Flatbed Refer Van Tank Othec
. 6. What kind of freight was banled? Explain - ! : :
7. Was driver required to complete a Daily Log Sheet per FMCSR 3957 : " - Yes No
8. Was applicant? Layed off D:schnrged Resigned
Please explain, . N .
© 9. a Has qﬁs'person had an alcohol test with a result of 0.04 or higher alcohol concentration? Yes  No
b. Has this person had a verified positive drug test result? Yes No )
s . Has this person refused to be fested (includieg verlfi ed adulterated or substituted drog test resulf)?
i Yes No
d. Has this person commnttcd other violation of DOT agency drug & alcohol testing regulation?
* Yes No
e. If this person hias violated a DOT drug and alcoho! regulation, do you have doumentation of the
employee’s successful completion of DOT tamm-to—duty requirements, including follow-up tests?
Yes No
£ HaVe you received information from any previpus employers that this individual violated ‘
DOT drug and alcohol regulations? © . Yes” No

10. Was applicant involved in any vehicular accidents while in your employ? "Yes No
' Ifyes, p!sase explain preventable or non- preventable & dat&s -

’ <
- v -
N .o

LE¥% 11 pid applicant have any cargo clabms while in your employ? . S Yes No
; ¥ If yes, please explain . ‘ . L
3 12. Would he/she be eligible for re-hice? ) .+ " Ye No
# Signature ‘ i Title~
z: ] Phane - Date ’
E o FAXNUMBER 509-625-3912 ‘
| .
. 2 - .
' : Exhibit A
’ APPENDIX A  Page8ofi7
8 of 33
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and in no way violate the provisions of RCW 46.52.130, attached in paxt for easy reference, .

ant an employes or

-

-~

-
0y

1 vehicle is defined as any

veia

pal xse of which is the transportation of commodities, merchandise, pmduce,
L

GWORDDAT,

I Driving Rerord be released to my
tive employer of the ahove named

~

cial

RIOD OF NOT LESS THAN TWO (2} YEARS FROM THE LAST DATE ABOVE, FAILURETQ OHTAIN
SIGNATURES OR MISUSE OF RECORDS OBTAINED FRONM-THE STATE OF WASHINGTON WAY RESULYT
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That the company named below is an employer or prospec

-
s

VICE PRESIDENT, PERSO:;
THJS RECORD MUST BE MAINTAINED BY THE EMPLOYER OR PROSPECGTIVE EWPLOYER FORA

EMPLOYER ATTESTATION

RCW 46.52.130.

¥

'OYEE

ER

IR PROSEGUTION UND

ripcy

1
v
(O, X .M NARCIN ..1»\\ . 4
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BN TR e L TR s
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TRANS-SYSTEM, INC
COMPANY NAME

individual should be employed to aperate a school bus ax commercial vehicie npon the pnblic
hiphways, aud that no information confained therein shall be divulged, sold, assigned, or

That abstracts of driver shall be used exclusively to determine whether the above named
oth

That TOTAL INFORMATION SERVICES, INC,, D/IBIA/ DAC SERVIGES is acting as agmt
ox our behalf to obiain the shstract.of driver records of the above named individual.
That the information confained in the abstracts 61‘ driver records obtained from the

individnal and ghat X am a representative authorized 1o bind said company.

‘Washington State Department of Licens

freight, animals, or passengexs for hire.

vehicle the p

v

That, 1,

..s-

Authorization of enployee ot prospective employee [or release of absiracl oF driving record,

prospective employee of the company named below and that [ request 2 copy of my offi

employer or prospective employer or their agent.
P.O. BOX 3456 SPOKANE WA 9922

ADDRESS

NAME {(PRINT)

SIGNATURE
4
()
©
(o)

JEFK BENESCH
- Bigature |

' >
:: :\.Q 7. PR <~s o 3 g
R At e g

)
3
vt
-

A
13

szt
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«TRAN S~ SYSTEM IN C.

J

...-.,-.l.u,

1€ LEADER IN TRANSBéRTAerbN SOLUTIONS

_Juline Employment Application

. ) ) . _Position Applying For- ) .
System Transport T.W. Transport s James J. Will '
.. Flatbed  VailRefrigérated |, Tankex/Bulk Cotmor
; UiSolo/Team OTR - [isolofTeam . - . ElSolo Driver
1 Regional-Califorma " Qwner/Operator -
UIRegional-Phoenix, AZ * FiStudent DriverfAppreatice
¢ E:chmnal—Chlmgo - ) o
¢ [iStudent Ddver/Apprentice . N
: [ Ownexr/Operator - s i '
. " Personal Information -
; + Last Name; First Name: JIR
"Home Phone: Cell Phone:. E-Mpl:
" Social Security No: Date of Birth:” mm/dd/fyyyy
g Street Addresst City: State; Zip:
-Drivers Liccnsé Number: | . State: )
.. Best ime to reach you? - ' . ..
. ‘What is the best way fo contact you? ~

' CHome Phone € Cell Phone £IE-Mail

S fdipy wa

- Background -

- .

Please Read through and answer the ﬁ; jlowntg questions carefully.
Have you Bver... :

-

M

Been denied a license, pemxit, or privi;c-ge to operate a motor vehicle? YoNG B

" Had your motor vehicle operator's license, permit, or privilege suspended or revoked? YONO If
‘ Brnr} disquabified from driving # motor vehicle under ,0.T. regulations? . YOND - I
t  Boun convicted for driving under the influsncs of alcobol or drugs? YOND ¥

Been convicted for possession, sale, or use of parcotic drugs, amphetamines, or a derfvative? - YENQ If

.

ittp:/fwww.systemtrans. com/application himl . i 2/221201
: » ' * Extubit A
APPENDIXA Feioert
10 of 33
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ey,

. lln.llS‘DySI.GLh ).uu‘_noug Lticnury,

"2

Been convichd of & Seridus traffic viblafion, Such~ns carelws or reckless driving of willful

reckless driving, ect.?

"Been convicted of, found net guilty by reason of fusanity, or tmpnsotlcd for, a felony (as .~

How many accidents have you been charged with in the past 3 years?
Do you have a valid Class A, Cotimercial Driver's License?
Please check off additional endorsements held:  Tank ] Hazardows Materials B

<

defined by any U.S. or state law) at any time during the ten years beforb the date of this .. YONO
-5 kation? 5
Are you wanted or under mdictment for a felony (as defined by any U.S. or state Jaw)? YOND l
1
Have you, within the two (2) years preceding the date of application: :
) Undergone ant alcohol test in which a concentration of 0. 04 or greater has been indicated? YONOD
(2) Undergone a controlled substance test in which a positive result has heen verified? YONQO
(3) Refused to undergo either an alcohol or drug test or had an adulterated ox substituted drug YONO |
lest verified? - X ' [
(4) Had any other violations of Federal Motor Cartier Safety Admuustraixon drag or alcohol s S
YONO, 3%
testing regulations? : i
(5) Successfully completed retum-to-duty requirements following violation of a DOT drug or CYOND ‘;..:';_
alcohol regulation? . =5

s
{9
nt

roe
t

.

YOND

Mt

3 u..:"l
PO
T d

5

1y e

Education

3
R I

Choose the highest grade completed: 10 D G120

L 18 3 ()

Trade School? Yes © No ©

[f Yes, When did you graduoate?

Please List Any Certificates, Degrees, Diplomas, Ete:

Other Technical Training:
Last School Attended:

.

Recent Employment History

Jegin with your present eraployer and work backward in oxder, listing ALL your employers, driving school and other
raining programs, periods of military service, self-employment, and unemployment for at least 10 years. Use

wpplementary sheet if necessary. Fill in all blanks.

vity we contact your present employer to verify your work record? & Yes ONo

Employer
Length of Term From: / To: [
Phone Number - -

Address

City: State:
P~~ifion Held:

I'yp; of Equiprdent:

Type of Trailer:

tip./lwww.systemtrans.com/application. html

Commissioner's Record 16-2-00121-6

' . Phone Number -

Employer -
Length of Term From:

Address

Position Held:
Type of Equipment
Type of Treiler:

N
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i

Y ttatidraySious, sut. £ Ot 1 doking Compaiios.. 1 ¥ e AN P L Un- TR I 3
States Driven In: States Driven Ju:
1 . 7‘:{‘” CI]
* Reason for Leaving: . Reason'for Leaving:
. i - e ..
' b - .

: . Employer i Employer -

. Length of Term . From: = 7 To: / Length of Term . From: / v
Phone Number - - - ) Phone Number - - -

. _Addi'ess - Address - ' !
City: State. City: - s
Position Held: Position Held:

i Type of Equipment: o Type of Bquipment:

) i‘ype of Trailer: ’ Type of Trailer: ‘

+ ” States Driven In; States Driven In:

> . L

. =3 - N -
= Reason for Leaving: . s Reason for Leaving:

Total Yenrs of Driving
_ Experience:

AR

Yea ™

.

I understand that the information-in this forin will be vsed and that prior employers will be
contacted for purposes of investigation as required by 391.23 of the Moter Carrier Safety
Regulations. I authorize release of any informaton, including all information related to my
alcohol and controlled substances testing and traming records, by any former employers and

hold them barmless of any liability from release of said information.

-~

I agree 7]

- [ Subrmit Appheations -]

AU ot AR
'

2 P I g

“io-
)

+ ttp lwrww.systemtrass.com/application.htm}
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ABQUT US
: ! LOCATIONS r:;

4t
o 2

. FOR CUSTOMERS
SERVICES & EQUIPMENT
- ¥RDUSTRIES SERVICED
ADVANYAGES *
HOME

We address ouy
customers’ peeds
through several distinct
husiness sagments and
sarvice dimensions?_

Truckioad & LTL
Dedicated
Specialized
Long Haul
Regional

Local

TER)

4 q

- Our Equipment

Flatheds
Step-deck
Maxi Flatbed

* Multi~-axie RGN
Conastoga
Wind Energy
Over-Dimensional

AROUT Ug
LOCATIONS
IN-HOUSE EMPLOYMENT
. DRIVER EMPLOYMENT
FOR CUSTQMERS
SERVICES & EQUIPMENT

AN (LTTEX N S ENITATT

Caez v e PR
u_yazv;,\c,l.nwmlm hd

D e i

"R
= >

Py

<

Driver Employment 2

System Transpnrt Pays for Experience! Call us today to discuss our A
pay packages st BDO-762-3776 3

Al out our Onlme Application or Print a EDE,
Application. "~

You Inay also fax a resume to Humat Resoun:es at 509-625-3912.

Nt

saag
Tt ; '
Saderal

MY ks
o g % Sy

~

o
;o
.

h

System Tmnspmt wouldn't be here today If it weren't for our Invaluzble
drivers, Our eptire teamn works dosely to provide high quality serviee to
pur customers, We expect a ot from our drivers and in returm, we treat “
them with the utmost respect. .

Y oaby e

¢

We are cvnwt!;' hiring qualified dHVas for ail of our positions; .

ALK

'

0 XN

Company
e Flathed OTR Division

® Midwest/Chicage Regianal

e Callfornia Regignal - .
« Phoeniy, Regiopal .
e Colbrado Regional
-
»
L]
[ 4
[ ]

f
A

S -
LA ] 1y
Do d £
.

“w Ky

Kansas City Reniona) -
Pole Division
Maxi Divisiop
Northwesk Regional
. Wind Energy Plyision

.
Y
UV 8 L'l”«j"‘, [FES D
ol d B

Owner Qperators

» Mileage Coplracts )
= Perceptage Coptracts »

[RRETIPAN

%

Why Choose System Transport? Our company prides itself on its
family-oriented culture and we pay attention to the unique needs of ouf
drivers. We are committed to delivering the highest fevel of service’'to -
our customers and that can only be accomplished with alented and -
experienced drivers. We offer compelitive pay as well as a full benefits
package. .

. -
[P
AY

>

e
PR
"

Pay/Benefits Our drivers recelve some of the best pay In the Industry.
Our pay scale and benefits package are detalled in the campany section.
Click on the logos: for move information.”

P

1, .

3

.

Terminal Lacations We have terminals across the nation so you can
choose a work location that fs dose to home,

Te g
Lleng
nh
¥

Equipment System Transport has over 800 late modet power units and

% .
&

PR

3
Te

-~

’ '

ittp://www systemtrans.com/driver-employment?cd18162989b71 ﬁGaf432668824cccbe=e6104?.a,‘“‘4»<055,-. 2/22/201(
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LOCATIGNS : ~ -7 .
" IN-HOUSE EMPLOYMENT . ’ ’ .
" DRIVER EMPLOYMENY ’ T . -
FOR CUSTOMERS - . ’ .
SERVICES & zqy}yrz ENT focaFions .
INDUSTRIES SERVICED *  System Transport malntains offices across the country to better serve "

. ADBVANTAGES - our customers. No matter where your load originates or where It needs

HOME to go, System Transport has the team and equupment to get It there
. ‘safely and efficlently. . e,
Wa address onr *  -Contact System Transport for atevlew of your current transportation -

. customers’ needs . . needs. Our speclalists will create a flexible shipping strategy that will .
thrawal several distinct qulckly and dependably move your product. . o F
busiress segments and - . - .
scrvice dimenslons: custservice@trans-system.com LT ;

¢. Truckload & LYL Office Locations R
¢ Dedicated - ) N
. Speaallzed . Headqyartels:
Long H ' ) .
: Reg?ohglu ! Physicat Address Denver, Co
« Local 7405 S Hayford Road 5501 Brightan Bivd
: : . Cheney, WA 59004 Cominerce City, CO 80022 R
. Click here to view map . * Phone B66-4D03-4760
‘E . - Fax 303~287-9730
Our Equipment Malling Address - Click here lo view map ’ .
S;'e - s " ~  Spokane, WA 99220 Gary, Indiana
M . Flatted Phone B00-541-4213 6515 E Melton Ave
a e Fax 509-625-3979 Gary, IN 46403
Mufti-2xle RGN Phone 800-323-9362 -
Conastoga . e one
Wind E Phoenix; AZ - > Fax Z219-938-3453 : -
Ove: PD?BI'QY al 1820 W Broadway Rd Click fiere to View map i
mension Phoenix, AZ 85041 .
. Phone 800-214-8167 Kansas City, KS
Fax 602-243-2910 804 N Meadowbrook Dr, Ste 112
. Click hereto view map Olathe, KS 66062 :
Phone B66-519-5773 ]
.. Bloomingten, CA Fax 913-764-2070 -
, 2549 5 Willow Ave, Click pern to view map
Bloomington, CA 92316 i )
Phone 309-877-4404 Houston, TX - Pipe Yard .
Fax 909-877-4558 8901 Manchester :
Click here to view map Houston, TX 77012 -
. ) o Phone 713-928-6144
. Stockton, CA Fax 713-928-6146
- 707 E Roth Road Click fere to view map
* French Camp, CA 95231 . .
Phone 800-624-2900 . .
) Fax 202-983-B659 T
Click here to view map -
wtp./fweww.systemtrans.com/locations 2/22{2014
U A4 G, Exhibit A
Page 16 of 17
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hitp:{Awww.systemirans.com/services-a-equipment

ABOQUT US

LOCATIORS

EN-BOUSE EMPLOYHENT
GRIVER EHPLOYH.ENT
FOR CUSTOMERS
SERVICES & EQUIPMENT
INDUSTRIES SERVICER
ADVARTAGES

HONE

We address our
customers” heeds
thtrough sevaral distinct
business gegments and
service dimensions:

Truckload & JL
Dedicated
Spedialized
Long Haul
Regional

Local

Dur Equipment

Flatbeds
Step~deck

Maxi Flatbed
Multl-axie RGN
Conastoga

wind Energy
Over-Dimensional

N Services & Equipment - System Transpoct

Pagel of 1

Services & Equipment

System Transport operates 2 growing fieet of 800 trucks and 1,200
trailers to get your frelght to wheye it needs te go,

Our late model equipment s outfitted with the Jatest safety and sat
technology to ensure sacure, efficient delivery of each load, Your
sHipment is sateliite-tracked at each point and over every mile of th
toad. ’

System Transport services are geared to address your spedific shipg
needs from the initlal order to a safe, on-time defivery.

System Transport divisions inclada:

-
*

[ 2
L
L
]

Over tie Road - Nationwide indluding Alaska and Canada .
Reglonal ahd Local Service — Padific Northwest, Arizona, Californl
Colorado, Kansas, and Midwest

Dedicated and spedslized services to a varety of industries

Maxi ~ 65,000 Ib capacity In the Paafic Northwest and Canada
Poles/Spedalized - nationwide, Alaska and Canada

Loglstics services

Trailer Typeas: .
Ratbed, Step Deck, Maxi Flatbed, Multi-axle RGN, Conastoga, Wind
Energy Component Trallers, Over-Dimensional applications

APPENDIX A Etbita -
17 of 33
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s :Cania(‘), and*, (ha'unaﬂerfe{ened lo as conh-amr' WTTNESSEI'H el
WHERERAS, the Canler ks & molot camar by rmtnrwhk:‘a)' holding authordty from tha Fat{ _%“Mﬂpl’ dn
ang; B
WHEREAB Confracior now owns cr:nmrds cactaln molorvehictas and is desirous of feasif) Sama {0 Clmiﬁ' =i
WHEREAS, Catler desires lo enter inte & contract with Contractor for the Jease of seideglipment lnbo used In t‘ﬁo{rm"s’pp
of vasiotis commodiles iinder the authodly of the Canler, and In exempt lran@odaﬂm fogaher with ey xe;iaosment ‘anu
vehides {the “equipment’) thet Coniracfor may rant, lanse of borrow diping any ?u}nd mé thnﬂhe mnTPhwt dew-lbed in T
Appandix“A" Is (emporanly ouf of senvca dusa lo repar's. B BNy T g e s '2
HOW THEREFORE, IN CONSIDERAYION OF THE MUTUAL PROHISES‘ CONT 4 MNED :l'!_El}ElH THE C
CONTRACTOR HEREBY AGREE AS FolLows; - Ry s
1. Term and Tenmination. Contrector shafl furmish to Carrlar, mh:s!vely m\t{cmﬂimwsly ‘du‘HﬁQ tbn larm uf i cmbnd; -
the equipment descrnbed under the recelpt for possession of melor velicla equipineat. aﬁacha& qs;g\ppendk‘}\‘ S This egreements» A ,l‘ e

ll{

R

EoAs

shall be for 8 minlmum period of thiy {30) days and shall contipue In effect from donth 1o moni me(aaf(w urfbl lefuidated by C.
alther party. This agresment may be tenminated by eitler party withowt causa bY ten (10) "d2rs wittén i otic froni ona party ta the’,
difver of infertion.ta terminate. The ebllty of either pay to terminste this Agreament shallin.fio way bo itempréted s &n; B3
employment provision and shefl not othetwisé affict Conlracior's status bs an‘independant ¢ Contracior’ undanhIsAgreemem The.
effective date snd Hime of tenmiation shall be as sot forth in tha witten notice orthe racelpl Yor Eqmpmant-lsuad Gy Contrector;
whichever date Is eaffler. Contracior shall, upon the tesmination of this Agreement, removs Yl Cander identrficatlon froin the™ -
Equipmend and retum & o Camer, e hand delivery or caritfied mall, logether wih all of Canier’s proparty, Including lmilsm‘ o
paperwork, load securement equipment, satellde’ equipment and Srelght, to Canisr's nearest tenninsl, i Contrector falls to retumi .-
Camier's property or reight 10 Caniec of remove and rstum all Canier idenfificafion ftom the Equipmen upar Lenmination of 1hid] TR
Agreemen!, Contractor shall pay Canfar, all cdjections costs incwred by Carrler. Including reasonabls slioiney fees, end Camipt-—"28
may pursue gl oiher remedles sliowed by Iaw or atithotzed In the Agreamsnt against Contractor, ;.'E'-_::,
Exclusive Po lon and Responsibilities  The Carder shell have exclisive pessession, controd, and use oﬂF; I
equipment spacified In this contrect for the duration of the comtract, and tho Cavier shall essume completa responsibiity For the ” <
vparation of said squipment during the term of tha contrecd. This subperagraph §s sef forth solaly to canform with 0OT reguiaiiops -3
and shall not ba used for any olhar purposes, Including any sHamp! (a cles<ify Contractor 2 m1 employse of Canier. Nolting I the: /¢ :
provislons required by 49 D_FR § 378 12{c){1) ks inlended to affect whethar Contractor or fis drivers re an Independent conftador . 43 A A
or an employés of Cenlst An independent contractar relationstip may exist when a carrder complies with 48 US.C, § 14102311:!‘
atlegdant admmistrative requ ts. Tha Conhuctor Is responsibla for toading end unloading tha proparty onto and frow tha =
equipmen! spedfied In this mvﬁfml for-the duretlon of the contrac! ‘Tha parties further agres Lhet the Cander shall be considayed ¢
the ownor of seid equipment for tha purpos of sublessing the aquipment to othver authorzed canfers whils the comtract Is i ¢
and the Contracior agress lo proparty and corectly Ideatfy the equipment described herein, Contiaclor may bip leaSe lha~ .
equipment 1o other sutherized tmofor carders upos first fecening weitten authorizetion from Camler.  Befora such “wiiilen”
authorization wiil ba piven, Comractor must ensure thet the other aithonzed mctor canier provides poof of adequaie !fabmty and.»
carga hsurance lo Carder, end Conractor must remove or cover-up Canler’s idantificafion devices from the equipmend. Cnrrlmo{nf
shell dafand, Indemnify and hold Caner hienmless agalpst any clalm, damapge, personal injury (fodluding death) nr m«pansa,
Inchuding reasonabla attomey fees, Incued bycmﬂer dwing the temm of sich trip [easa.
a, Compensation. o
A ‘he Carrler shll pay Contracior ln socordanca with the chedula attach d a5 Appendix *A® for haufing such commod‘ﬂ ®
for the Gafer & requested by tha Carrier lllicing the equipment described In this confract, Atthough Ganior shafl uSe reasonaby 75>
offorts 1o meke shipments available fa Gonfraclor for bansportation durlng the term of this Agreament, Comraclor ecknowledges wid ©
agrees thet Candar does not guarsnies any specific humbar of shipments o amount of revenus 10 Contractor. syt —-*~‘*
B. The Carrles she pay Gontractor I aceordance with the scheduls aftached =5 Appendix "A” for Inadlng and uxﬂmd:nn
propesty onds ard from the vehicle >
[ Ruvenua s dafined as the applicabls farffl charpe biled by the w;ﬂar. fess;
4. Charges deducted by Interiine/augmenting caniers.
Z. Plck up, ransfer and deflvery foes for services ootpawfmnsdbythacmmdnruhisampbyees or agens.
3 Al sccessodal chumes nok eamed by the lina haul equipmend or driver,
4. Any portion ot ths fine haul ravenue nat trensported by the contracior’s fine haw equipment,
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4, Renponslhlllly for Gharges The contracior shaX fumish and pay afl costy of operation, lncluding, bul nut im éd

following: %

A Al motor fuel, Ures {including repairs) and litbiicents, or in acctrdance with the schedu)s sftechad asAppmd‘ucA: £

8. All melmenance costs and repairs 3

C. Al squipment, peoassodes of devioos required for tha operation of sald equipmect. "

[+ AY taxes and assessmants inchding bul nol Emited 1a fuel, road, milsage and Gross Revenua Taxes, nr.m mdama R

wiﬂnheswadmsnﬂ’achudssﬁppsndbc'o\‘ CRET T, T
Liense and Tax payments required of, or on the equipment of on th wsa or operation thereof, lndu&lm pofary

psrmis basapistes end Heenses, or In L] with the schedule attached r= Appandix "AY. }'__.—é‘ T v

F. Waegos or cther remuneration of drivers not employees o carren, o

G, Publc Mxbifty and property damape Insuranca while nol deing oporated I ths senvice d‘ canfer lnr,!um g

hoblalldeadhead coverage  Tha emount of insurence coverage required Io bt muiitelned by Centractor will beTn abwdanee wu\
tha scheduls atisched as Appsndi 8", I

-

F.xhlblt B
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H. Body injury and propeiy dsm-ga nsurancs deductibles #s set forlh In Paragraph 120 thls cantrach,
I Workmen's compensshor insuretes for afl amployses, agenis, or servants employed by Cmtradcr Int the paﬂmnant:e of
1his agreement, induding fillng necessary retums and/ar reports in a imely manner
4, Federal mrd clate payroll texgs must be paid on ol drivers (alher!han Cantractor) oparaﬁm Cnnlmdot's uqu!pment and .
necessry retums must be fled In & imely manner. .
K.+ °  Tolls, scals fees, fenios, de(amkm accessarial services, and amp(y mlleana. or in acoordance with the schedule atiached
as Appendbc"h‘
L. Any cthar fine or fees Impased ngalnst or assessed agalnst equipment, cargo, or carmdar by any state oe pm\nnclai
29 a resull of an 82t or omfssion by fha condractor, his employes, or his agenls,  Conlrector shell have the dity o .
detayvrine that all shipments are In complrance with the sire and welgh! laws of the states In which or through which the Equipment .
. will travel and to nofffy Canler ¥ the vefiicle Is ovarwelght, overslzed or In niapd of peomits befora commencing the haut,  Excepl L.
when the viokatlon resulis from tha ncts or omissiorrs of Contraclor, Canier shall assume the risks and cosls of fires for overweight  ~ ||
and oversize trallers when such lrallers are proeloadsd and sealed of tha losd is containerized, or for impropery paymitied overskeed
and overwelght ipads, or the tralier of lading Is otherwise outside of Confrado’s contral Confractor shall fay, of reimburse Cander,
for any costs of panaties dus (o Contracter’s fellure to wslgh sach shlpmanf oto nolify Canrsr (hﬂl the yehide &s cvemmghf. .
averszed oo m neod of panmis. . [ B

’

K. AN over dimansional permis, escorts, flagmen, and other such chayges. .
N. Ay ar all of tha pbove flams may be Iniially paid for by the Certer; by mutuel agmammtbefwam Cantractor and can-lar
but ulimately deducisd from ‘Contractors compensation at the lime of setflement paymant. The dmga—back will ba tha ameunt .

onginally paid by tha Caniar on bshelf of the Conbracior unless dhseywise steled I appendlx °C~
1n Ha event of muﬂa&mn of this Agreement, any unused porﬁomnt ansluftha going shall be refund d ta Contractor by tha
Catilern.
5, -~ Payment Porjod-Time of Seftlement. Selflement nnd paymaent ‘ehall ba mode by Catrier lo Contraclor for lransponahon
parformed within fiteen 515) days Hiter submisslon of the fdkswing required documerts: L -
- Origingl of the diiver's dally og - o - -
Any and ] documents hecessary for the Cander (o secure payment from the shipper. v
Documtents Raqu!md. In addilon to the documents required for payment fisted pbove, the' cvammdof must submil
y delivery doc and othar papmwork conceming a bip in maserwceuflheCmﬂeressetftrH\bebw e -
Coples of fus! purcheses wada showing Canier as purchaser. _ , N
Daily vahicis cendiflon report, one (1) for sacfi day. . -
Mileage sheat (shows Siate, Highways, Miles, and Equlpmenl UnﬁNumhm'). . -
Defivery receipt copy of bl of {ading signed and deted by Shipper, driver and copsignea, . .
Malrdenanca Repars (monthly).
. Coples ot Frelght Biils. tn ol cases where e Contractor's revenus lsbassd on'a peiceriage o the gross revenue of 8 |
shipmant, the Cenier shal'provids a copy of the reted frelght bl to he Contractor &t tha tima of setfiament referred (o In Paragraph ,
6. Tha Canler shafl muks avellable for examination by-the COnhnaor, nqias of &l Canrfar’s eppficable tariffs, tegandiess of tha

%

N

method of compapsation.

8. " Gharge Back ema, Tha Coarlershali chargs hack snd dedud from payment on samement the following nms-

A AN advances made by Carrler to Conbractor, Contrecior’s employees or.agents

B. Charges for (elephone cafis made by the Contractor or his employees of apanls rbat are ndt amhnﬁzsd by ma Carrtar,

C. . Insurance Deductibles, As specified In pamnreph 12 of this ag dance with Appendix A or "8 .
aﬁa:had herato.

[» R Uponspedﬁcwﬂtanwﬂmhahonbylhamm andngreedtnbylhuCamanlhaCaaﬂermaypmwdne‘asmuf

remitting certaln payments on bahalf of the Contractor esset forth Tn Appendix "C* sitached hsrelo. .
E .. Anycostsspesfied In Paragraph 4 above Incured by tha Conlraclor, his empl £ 310 the Carrer.

F. Aty or all of fha Bbove tams mey be Tnillaly paid for by ths Canter, by mutue! ngaman! betwoen Cortreotor and Carier;
but ulimately daducted from Conracters compensation at the Bme of seltloment paymant. Tha chuge-lmr.k will ba Ihs amnunt
onginslly paid by the Camer on behalf of the Confracior unless‘otherwise steted In Appendic ‘C™. -

q. Products, Equlpmam or Services Fumnishad by Carrler, Conltscfor s not required fo puchasn of venl amy equipment
or seyvices from tha cenier us 8 condiion of enterng Ino this Gontract Agresment. Iny ha evant Contractor elecls fo punchass ne -
vem ecquipment from Cemer or from any tird party, for which the puchase or reris! contract gives Camer the rght (o mmke
deductions fram Contrectar’s settlement, then the parties mutually sgres lo attech and incoiporata each such condrect, spadfymg i

taros thersd, to this Agreement as a separate addendurn

10, Insurancy and (ndemnification. .
Al Camer hes tha legal obiigation fo provida Rabillty, property damage, and cargo nsurance for the protection of the public,
pursuznt to 49 USC 13808, Contracior wilt be sharged back the dedugtitle emount set forth tn Appandlx ran -

B, Cortrecior's insurance obligations wil ba as set forth in Appendix “B™: .

C. - . Exceptlo he adent Contrector's scls o amlssians are covered undet the parties’ respective [nsuraics poficies as 56 .

forth in Appendix 8 with no expenss lo Cantler, Contriclor agrees fo defend, Indemnify and hold harmless Cenfer fom any direct, -
indirect, and consequential loss, damag . Induding reasonsble etiomey’s fees, mtlon,nla)mfu’hjurytoparsus.
inchudingy dasth, and damege (o property which Carrlar mey Incur erfsing ot of or in connaction with he opstlion of the Equipment,
Confracios’s obligations wnder this Agreement, of any breach by Centractor of the terms of this Agmemsn!. This provision shell
remaln in full farca and effect bath durlng snd after the termination of this Agresment.
. Carisr Clalme and Froperty Damaga, Confracter shafl relmBimsa canfar for tha cost of any clalm for pmpetty toss
andfor.for damage of cargo occuring whita same s in Contractur's custedy or contro) under (ha prowsion of the contract, ot to
exceed Ons Thousand ($1,000 00) dolfars pei” cecuyrrence, Clefms thet are not covered and pald by Carrier's Insurance end are
caysed by tha negligence, sciion or Inaction of Contractor or Comractor’s difver, smplayea or sgem Wil be boms enfirsly by
Contracttr, Cerrler shalt provids contracior peier to dediction from monles due, written explanation end femizetion of any
deductions for cargo of properly demags made from any sompensation fo Contractor

APPENDIXA P8 6
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o menf
adu&‘ﬁeshmamms M i5 dopinuted Y, Thip;deposd will b incr S
’Thduﬁnd Fhui Hiindred ($2,800.90) Dallars dr sudﬁn‘bhw ol Sa eiéﬁdnm Contrﬁcr by amanue d'adu:ﬂnn d _5'_%.. &
per setjemant.  Tha Contractor shall have the right {0 an sceadinting for Iransactions volving the Reseeve funds & eny tims,, .~
Capier shall pay miasest to the Conlraclor’ at least quanedy, et a rate equal Jo the average yield in 81 dey, 13 wesk Tre.'asury Bifis;
¥ 2t ary (ime the Contracior’s Eamed Account Balancs drews sdvatices fom cander whith causa efther Reserve Fund fo mstdtm
negadiva amofind, Canier shall chargs Contractor interest on the negl!ﬂveamnumataralo equa! 1o the average ylaid In 8 day, 13 2

. weak Trazsury_Bifs, For puposes of calculaiing the balanes of the Reserva Fund on'which Inerest ts pald, Caner may"a'edud a5
sy aqus to the average advanca {Including 3l charge-backs and cther deductions) mada lo Costractar dunng tha period
for which inferest Is peid. Tha Reserve Funds shall ba relumed to the Gonrector by the Carrier within forty-five (45). dayé"uf ihaw
termination of this Coptrac{ provided aff terms and conditions of this Coltract have been complisd wih by Con!lad ’bj
deductions for all unpatd charges under this Agresment.  ~- Sy -*,‘,r”
13, Oparatlon. Coftrecior shali cpersle the equipment covered by tha lemvs of thls Agrea'nem Hmself dp shill £ ﬁm Sh - -
sufficleqt employees to oparte sald equipment. AYl employees fumishad by tha contracior shall be at contraciods exp %sqi Y

. employees shall bs hired, peld, directed, confrotied and discharged by tha Contraclor. Confracior shall be responsibih (6 ey &) h]s:_

amployees, meke such deductinns &s may be y by Goy lations and meke contributions mma}' be'] mquireﬂa'x
appropriate Govemment agencles | e agréad that these respnnsihilﬁns ‘shall bs tha sble and tofel msponsxbpjty Conlractty .
2nd net the Carrer sluding but not Fimited to, withholding taxes, FICA Laxes, highwy Lse ties, uhempi ,a__m nbunsalloi’y
and the worlanen's compensstion Insurancs, §EP cx gl "’:‘S.‘-'{;';":’

14. Accldont Noftficallon. Contraciar shell immediately “notiy Cemriar regerding the oceyrenca of Em 'm:dden
equipment covered by the lems of this Agresment, snt/or cargo bransported by sald equipmen}  Contracior énd Esdrgvpm,shall
cooperate fully with Canier wilh respect o any legal aclion, regulatory hearing of alhar simifar proceeding ansirig front the o lion, 5
of the Equipmant, tha relationship crasted by this Agresmont of e services pasformed horeundor, Cnntm:(b)"shdf"upon Caplar's s
request and el Confracior'a sole expense, provide Virifien repotis or sffidavils, sttend hearings end. tdals i osist i securing®
evidence of obtalning the stendance of witesses Conlrsciar shall provids Canier with any asststance as‘:n‘ayba_ ocessaty rm
Canier or Camer's representelives or Insurers lo Invesfignie, seilia of lﬂlgala any ecdident, dalm or pdanbal G'Ja'),
Canjor, ": iy Aot ‘,::- 2
v 15, Driver Quallfications, Confraclor cecfifles that the driver shafi befuny qualiied to operate (ﬁﬂ”" Ui u’nfa:»al!llnﬁ nz
complunes with the nies apd regulellons &f the Canier, the Fedaral Molor Canler Sefely Adminls&n;m. Departmpnt of
Transportafion, and ths Molor Transportation Agency of any slafa or othar Governmental alt having fulfsdiAiGn for the Jsa of IHa
: equipmant desixibad harsln diring the edstence of the Cortract. AL no tims Wi the Contrector alow mesmgu(
: oecupy o operate the vehicln (including the Contracior) who hes nol been ceriffied andfor approved byﬁw Canjl
18. Vioiation of Law, Contractor agrees to ba flabla for, and promplly pay, any fines or pensiiles fssessad’
violaion of eny law, odinencs, rule or safety regulation, which fine or penally Is incurred while the Squipment qsbelng @wﬂ
" under tha tems of this Gontract, The Camisrwill pay flnes snd penalties m sccordance with 48 GER. Part 376.12(e). 20 s “23,
17, Conteactor-Ownar,  Contraclot fepraserts that he is the. lawiil owner of lias lewhd possessicn of 1he: sqilgmerd:
4 desciibed In this Agreement, which shell et 2 Hmes during the femn of this Cortract, be malntelned bylhaCnntra:lgrid‘godd
[ aperalmcmdmcaandbcequwpedmhull of the safely devices required by the Carder and the law, an:ﬂnsvafywaymecbnsau
the equpment requirements of the Federa) Motor Camler Safety Admipistretion, Depertmnen of Transp éh&.
bodles of any Stete in which the equipment mey be oparated FLUPEIRIE, LR
18, Authorlly of Confractor. If tha driver Is not tha confractor, hie reprosents that hae is m:thorizad fo enter Intn this
Agresment by the confracior, or.as a specficaly sulhuired egent of the contractor, and he sgress to the teans and conditions and
will comply fully therowdh. Netther the Contracior nior ds employess sre ta ba consldered employens of the Cemer @ any fma,
under any choumstances o for any purpose. Neither pady s e agent of the dlher, and netther party shall have the rigit la hind
the olher by confrect or otherwise, except for signing bills of lading, entering trip lsase agraements whan spucifically mahoized and
to secure applicabls slate end federal permits in the oarrler’s name of &s specdicaly provided
19. Dutles on Termination, The Contrecior sgrees upon termination of (his contract to mmediately relumn tp tha Cardars
offica In Spokane, Washington all permits, equipment, piates, decals, dogr Eigns, fuef cards, 10il cards, toll & scde lransponders,
selallile equipment, topies of operating authorifles, or sny other flems of documentetlon issued bythe Carrieri In tha event the
Confratiors account Is negafive at the fims of terminetion Condractor Wil make payment In fufl lo Canier of make sulisfacioly
arangements to pay eny monles owed to Carler. ;
20, Termination bn Branch, In fhe event elther parly commits a maferiel hreach of eny ferm of s agreemanh the other
party shall have the right to fefminade this agreement immediately and hold the party committing the breach lrable for damages. 1,
In Camier’s Judgment, Contractor hes subjected Ganfer lo Rabillty bacause of Cortrector’s acts or pmlsslons, Carrier may iske
possession of the shipment antnusted to Gontractor and complale parfaamants  In such event, Contracior shell waive any recoursa
against Canler for such ection and Confrector shall rsimburse’ Camler for all diect of indiract cosls, axpsnsas, o damages,
Including uﬂmnw’s foas, incured by Canler £s-a resitt of Canier's taking possassion of the shipment and compieting peformanca,
. - 1 ‘Fermination far Hlegal Acts or Othsr Miscanduct. Tha commisslon of an lllegad act ¢r ather msconduct considared
defrimentat o Carisr o Cardors business shall ba gropads For Immediste termmation of this agresmant.
22, Delay In Transit. K, for sny reascn, induding mechanical breakdown, Contracior shefl fall to complete timely
frensportellon of commodiies i transit, sbandon & shipment or ofhensse subjects Carther o ebifies to stupper or govemmental
agencies on accourt of tha acls or amisslons of Contractor or Confraciors employses, sgenls, or servanis In raule, Conlrector
expressly rorees that Cormier shalf have tha right to complete peformanca, using tha same or other equipment, and held Contracior
Jlah!a for the cost thereof and for eny olher damages Contracior hereby walves eny recoirsa agalnst Cerler for such sction and 5
agrees to reimburse Carder for any cost and expanses arising oul of the compiefion of such tip and to pay Canler any damages
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anﬁn tadumlorshﬂalaw n; 'o'gc?n
cxsfwgaﬁ’ .-‘Upm—'u‘#ﬂva U on by aﬂcmr,ma:
fuzms a;xgtherqqnpetqll. nd quafied diver i fxﬁ&n qunﬁ&aﬁon standpos, established

ﬁa!a, doclimants orfeportss, Asrquved hy A8 CLF.R 1§ 376.12(1), Carfiar will kesp the originl of hls Agreement with & copy to ba
{nad by Contracior; and = Second copy Jo bé carfied In the Equpment dwing ths temm of (s Agreament,  *
'1"‘1~“=-${x|pgmq Duc\;mau’s cmradntngees.mag il bllls of feding, waybliis, frelght bljs, manifests, or other papars ientifying
property mnlsd utvihe Ez@pmem shal) be thosa of Cerrer, o as apthinzed by Carrier, and shall indicate thet the property
erxed s under theTespbosbiy of Gerder t 0¢ H czries with which the Equipment has been subcortrected.
Fand_ Alcohol. ashng > Contraciormad its dhivers shatl, as required by 49 C.FR, § 382,103, comP‘YWRh Camler's
Afcohol P,db/.,,indudlnu _parﬂdpailoﬂ‘ln ‘Cam’ers randomn dig and sicoho! testing program, and eny sddendums or

-.u\ o5 Dree. -

:

r.l" sz Dpai:éﬂnm: cocﬂracfn-' rsas 15 opam!a lhe Eqmpmenl n 8 sefa and prudent manner & sl limes in m:ardanca

rdenne with B ates'related (o trafflc safety, bighwey profection and road requirements. Mivsover, Contractor agrees
dﬁvhrs andjor siorkérs em qyad,fpy Cenfractor will comply with the tenms of ihis Agresmenl, including the requirement of
opamﬁons. wbﬁuopardhg\hat‘qummedon bohalf of Contrector, Cortuctet mress that eny &ivey ublized by Contractor wilf
ith Ganier's paficiés and plocadyresznd any sub ¢ ravisions therato, which will be provided by Cairier,
232 ontracior, Nol‘&nwoyee~0f t:nnier_ k s expressly undsrstood end egreed thet Corbractor ks an fndependent
contracidr for fhye Equipmentiend Enver servifes provided pumsuant in this Agresment. Contractor sgress io defond, indemnify and

.:. . 'hddtwﬂer ‘hanmiass [of any csims _ﬂxis,.u'a:ﬂnns.lnblud'mg reasonabla sllomiey's fees in protecting Carvier's Interasts, brought™
Sy bywnpiuyaas, any \mlom (hu m‘hﬂa*o?sme or fodferal dgencies, ansing out of the opesatlan of the Equipment or the providing of
< savlcas Imdar lhs ﬂgmeman

Eonracior-alss Agnies in provida necassary dociimentation and spply for cerification of tis

Efalus Vherg mxnd b‘y’éﬁpﬂmﬂ 3 stato law. Cantractor tereby axsumes full confrol snd ) responsibibly |
;‘hnng,‘:uﬂng d‘ﬁfoom!ng m'mm‘ttmﬂards, disciplining, discharging, sat(lng of hours, wages and
uumpfnyml urenie; slaie "eirid Jedpgal dmed, filnge bendfits, workers' comp adiustment of
sand &4 othet it us_;relahhg?ﬁorads!ng ot of Contractops nmplwmmt of usa of drivers and

1aﬁ0fefs anyund aliither anp!oyeesuf agehts-of Contradar #ial Contrecor may provide or use 1o perform any aspectof this «

oamenk. "Conlracior shall ba solely raspnnsible for complylng with any end sl state and federm) laws, ales and reguldsony thet

s qmperlamwandamﬂicaﬂon numbﬁ'pmdtfh)gh\hlay usa tax being cuently pald when B Contraclef purchases & licease;

o Incame, playment; Madicare and dher stele end federel payrdll taxes; and, other reqifred withholoings for

a.bmtmdm’s amployess, Corbradlor’s perfarmance of these responsibiiies-shsll be conslderad proof of fs stalus as an
* independant conracior in fact. Proof of such control and responsibiity shall be submiited by Contracior ta Cemer as required by

Cemer and may Include, bit ot ba fmied (o, proof of highway use tax being cirrenily pakd, proof of Income tax being
peid, snd proof nfpaymnnl of payral tax for Contractors dnvers, Forhe pufposes of this secilon, the ferm Contractor refers (o the
owner of the Equipment as well 85 divers that may ba opecating the Equipmant on behalf of the owner. As requlred by law, Canisr
sgrees o fla irformation tax retums (Foom 10988) on behalf ‘of Contraclor if Confractor ts paid mors than ﬂ\as:n!utnry amount In
compensation duang acelendar year,
25 * Use Of Carrar'y Yraller, Comra:lm' egrees lo retumi any iralier provided for its usa by Camer in the sema good
condhion as received by Contracior, reasonetin weay and leal exmp{od. along wrﬂ\ any and alf other equipment and proparty
betonging to Camier Immadidely upon Carrier’s request or upan terminetion of this A L. {n the event ihe kraller Is not in es
good as condilion as ¥ ways delivered by Camier, Gontractor hereby authones Caefiat i testora [he trallar fo propet condition and lo
charpa back to Contractor the costs of such repairs or cecondifioning i the avent Contractor for any reason Fails 1o comply with (s
provision and retum”Canter’s nslter, Contracior agrees 1o relmbirses Canrjor for all reasonable expense and costs, Including attomey
fees, Incurred iy Canier b racovery of is trsller oe propesty from Gontrecior of His diivers  Gonfrdcior agrees fhet In the event R Is
neoessaty for Camer ko enter upon private propesrty or remova privite property In ader lo recover its traller and property, Confrecior
doos hereby imevocably grant Gander o s duly auhonzed agents, permysson 10 do so apd futher agress lo ndemnify and hold
hermiess Cames, end s duly suthorized agents, from sny foom of fablitty hats In connecion with such fepossession.
Confractor shall ba Debls for, ard pay, the entire smount for sach incidar kvalving diroch, Indirect end copsequental ‘Yamags,
including but nod imited Lo, lowing charges; replacement costs for a tolel loss, Brising out of, of In conneclion wih, Confrector’s use
of Camer's ttallers, Canfer’s customer s frallars, other Catrler equipmant, of equipment of any other canfer, Before deducting sy
such demage from Cenfraclor’s compefisation, ‘Cortier shall provide Corfrecior with = wiltien explanetion and femtzation of sueh
damage, Contractor aptees and wacants thel any trifer providad fof use by Canfer will only be used by Gomraclor and its dnvers
tolransptrt shipments tentred to Contractor by Cerrer,
25, Tax Reporting Payment Obligetions. Canfer will ba responsibia for fillng the following tex retumns aod submissions on
hahalf of Contracior, and wil charge back to Contracior any emoynls dua fa connaction (hecewith:

A, Fue} Tax Returns;

B, Milgage Tax Ratums;

c. Fedsral Heavy Vehicle Use Tax Returs (ol Contraciod’s- discretion, Contrucior may file and pay it mwnt Federsl

Heavy Highway UsaTandmn and fumish Carner wilh proof of such payment), smd
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N ) APPENDIX B
PERCENTAGE LEASE
* INSURANCE

1. - CARRIER'S INSURANCE OBLIGATIDNS lt shall be CARRIER'S responsibility, pulsuant o DOT
regulations promulgated under 40 U.S.G. § 13906 4nd- “pursuant to appﬂmble state laws, to provide public liability,
praperty damage, and cargo liabilty insuranca for the Equ!pment at all tmes while the Equipment is being operated
on behalf of CARRIER, Howayer, CARRIER's possession of such [nsurance shallin noway aﬁectCARRlER  rights
of indemnification agamst CONTRACTOR as pmvcded far in thns Agreement. - .

YW vty ow
,

- 2.. CONTRACTOR'S lNSURANGE OBLIGATIONS, CONTRACTOR shall malntain. atrts sols obstand -
expenss, the following minimum insurance coverages. dunng tfus Agreement‘ : - . i

N ~

' ) @ NON-TRUCK]NG LIABILFTY CONTRACTOR shall procure, canmy, and maintain pubﬂc
Ilabil:[y and property damage insurance & which, shall provide coverage fo CONTRACTOR whenever the
Equipment is not being operated on behalf of CARRIER ipa combinad single limit of not less than One

: . Million DoYlars ($1,000,000) for injury or death to any person or for damages to property in any one

ocourrence. Such coverage shall be no less comprehensive than the coveraga CARRIER will facilitate on

* CONTRACTOR’s behalf if CONTRACTOR'so chooses, as provided In Sectlon 5 of this Appendix. In °

b addftion, such coverage shall be primaty to any other insurance that may be available from CARRIER,

_CONTRACTOR shall be responsible forall deductible amounts and for any loss ordamage Jn excess s of the

“policy limit.. - .

v
~

- . {‘b)' " WORKERS' COMPENSAHONIOCBUPAHDNALACC!DENT INSURANCE DONTRAOTOR
shall provide workers' compensation insurance coverage for CONTRACTOR {if a ratural person), all of its
- employees and agents, anyone driving the Equipment, and any other persons réquired to be coversd under
. thie worker's compensation law of:any state that is reasonably likely to’ hava Jurisdiction aver
- CONTRACTOR's business operations and in smounts not less than the statutory limits required by such
3 . applicable state law. The worker's oompensahon insurance polisy shall pfovide principal coverage in tha
- .  CONTRACTOR's state of domicile (If such stafe is Washington, CONTRACTOR shall provide evidence of
. participation in the state fund) and the state in which the work is "principally localized if different and shall
provide "other states coverage® that excludss only North Dakota, Ohfo, Washinglon, West Virginia, and
Wyoming: As evidence of such coverage, CONTRACTOR shall provide CARRIER with a copy of the -
insurance policy declarations page for CARRIER's verification before aperating the Equipment under this,
. Agreement, Such coverage shall be no less comprehensive fhan the coverage CARRIER wil facilitate on
' “CONTRACTOR's behalf if GONTRACTOR so chooses, as provided in Section & of this Appendix.  If (a)
CONTRACTOR is the sole owner and the sole and exclusiva operator of the Equipment and (b) the state in
.which the work is principally localized Is not Nevada, New Jersey, New York, or North Carolina, then |
CONTRACTOR is not reguired to mamtam slatutory workers' compansation Insurance, butls encouraged to
obtain a occupational accident insurance policy that includes either an endorsement. or a separate policy

Ve gy My

ba¥d

£ » provisicn whereby the insurer provides; or agrees to provide, workers' compsnsation cuveragethat becomes
J4 . effective for a claim by CONTRAGTOR alleging’ employee status. Such occupational accldent insurance
5 coverage shall be no Jess comprehensive than the coverage CARRIER will facilitate on CONTRACTOR'
A . * bahalf if CONTRACTOR so chooses, as provided in Section 5 of this Appendix,

l;‘ :

I

d OTHER INSURANCE, I addition to the insurance covarages requued underthis Agreement,
itis CONTRACTOR’S"'respoﬁslh'hty fo procure, cany and maintain any fire, theft, uninsured andfor
underinsured motorist, and physical damage {collision), or other insurance coverage that CONTRACTOR
may desire for the Equipment or for GONTRACTOR's health care or other needs As provided in this
Agmement. CONTRACTOR holds CARRIER harmless with respect to loss of or damage to
CONTRACTOR's Equipment, traller, or other property, and CARRIER has no responsibilityto pmcuna cany,

APPENDIX A- exhbits
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of maintaln any Insurance covering loss of or damage to CONTRACTOR's Equipment, trailer,*or other
proparty. CONTRACTOR acknowledges that CARRIER may, and. CONTRACTOR hereby:authoriZes,
"+ CARRIER to, waive and réject rio-fault, uninsured, and underinsured motorist coverage fronj CARRIER's
Insurance policles to the extent allowed unider Washington law (or such cther state law wherg the Equsipient
is principally garaged), and CONTRACTOR shall cooperate In the completion of all necessary ddcumentation

for such walver, election, of rejection. . .

3. REQUIREMENTS APPLICABLE. TO ALl OF GONTRACTOR'S INSURANCE COVERAGES.
CONTRACTOR shall procure insurance:policies praviding the above-deseribed coverages solely from insurance
carriers that are A.M. Best “A"-rated’zahd CONTRACTOR shall not operate the Equipment under this Agreement
unless and until CARRIER has determined that the policies are acceptable (CARRIER's approval shall not be
unreasonably withheld). CONTRACTOR shall“fumish fo CARRIER writlen cedificates obtaired from
CONTRACTOR'S insurance cayriers showing that all insurance coverages required above have been procured from
AM. Best “A” rated insurance carriers, that the coverages are heing properly maintained, and that the premiums
thereof are pald. Each insurance cenrtfficate shall specify the name of the insurance carrier, the policy number, and
the expiration date; Jist CARRIER as an additional insured with primary coverage; and show that writtert notice of
cancellation or modification of the policy.shall ba given to CARRIER at least thity (30) days prior to such
cancellation or modification. - oo

A CONTRAGCTOR'S LIABILITY IF REQUIRED COVERAGES ARE NOT MAINTAINED, In additionto
CONTRACTOR's hold hamless/indemnity obligations to CARRIER underthe Agieement, CONTRACTOR agrees to
defend, indemnify, and hold CARRIER harmless from any direct, indirect, or consequential loss, damage, fine,
expense, including reasonable attomey fess, actions, claim for Injury tv persons, including death, and damage to
propetty that CARRIER may incur arising out of or in connection with CONTRACTOR'S failure ta maintain the
insurance coverages required by this Agreement. In addition, CONTRACTOR, on behalf of its insurer, expressly *
waives all subrogation rights against CARRIER, and, in the event of a subrogation action brought hy
CONTRACTOR's Insurer, CONTRACTOR agrees to defend, indemnify, and hold CARRIER harmiess fiom such
claim. ’ :

5. AVAILABILITY OF INSURANCE FACILITATED BY CARRIER. CONTRACTOR may, ffitso chooses

by Initialing one or more boxesin the Aght-hand column of the attached "CERTIFICATE OF INSURANCE, "authorize .
CARRIER io' facilitate, on CONTRACTOR'S behalf, the insurance coverages required or made optional by this
Agreement. In any such case, CARRIER shall deduct, from CONTRAGTOR settlement compensation, amounts
reflecting all of CARRIER's expense and cost in obtaining and administering such coverage. In additon, if
CONTRACTOR fails fo provide proper evidenice of the purchase or maintenance of the insurance required above,
then CARRIER is authorized bt hot required to obtain such insurance at CONTRACTOR's expense and deduct,
from CONTRACTOR's settlement compsnsation, amounts reflecting all of CARRIER's expense in obiaining and
administering such coverage. CONTRACTOR recognizes that CARRIER Is not in the business of ssliing insurance,
and any insurance coverage requested by CONTRACTOR from CARRIER is subject to all of the terms, conditions,
and exclusions of the actual polity Issusd by the insurance underwnter. CARRIER shall ensure that CONTRAGTOR
is provided with a certificate of jusurance (as required by 48 C.F.R. § 376.12(}){2)) for each insurance poficy under
which the CONTRACTOR has authorzed CARRIER to facititate insurance coverage from the insurance underwriter
(each such certificate to include the name of the insurer, the policy number, the effective dates of the policy, the
amounts and types of coverage, the cost to CONTRACTOR for each type of coverage, and the deductible amount
for each type of coverage for which CONTRACTOR may be fiable), and GARRIER shall provide GONTRACTOR with

a copy of each policy upon request. . "

6. CHANGES IN COST OR OTHER DETAILS OF COVERAGES. If CARRIER is facilitating any
Insurance coverages for CONTRACTOR pursuantto Section 5 of this Appendix and the costto CONTRAGTOR for,
orother detalls of, a coverage changes from the Information listed in the attached "CERTIFICATE OF INSURANCE®,
CONTRACTOR will he sa notifled by personal delivery, fax, or other wrtten nofice. In any event, CONTRACTOR

shall not be sublect to any such change until ten (10) calendar days after such notice or such later time as Is set

- an

—_— - -t ¥
& .
e
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llure, by thn snd of ten (10] “calendar days after such notlce, to nom'y
cha nge shalfl constitute CONTRACTOR's express consent and authorizatlon
1% -change and modify accordingly the deductions from CONTRACTOR'S’
gmnlng immediately affer the 10-day period. Such mndiﬂed amgunts shall
nd Supefsede t ‘\hgyn inthe Certificate of Insurance and CARRIER stiall not have an obligation
provides reviﬁé'd Gemﬂ&'fe of Insiirance. If CONTRAGTOR fails to notify CARRIER of any objection .
hifi: the>10%day period - “orJECONTRACTOR notffles CARRIER of its objection within the 10-day peried and

e s

CON‘IRACT-OR,and OARR!ERare  then unable to resalve the matter to their mutual safisfaction - CONTRACTOR -
‘and: CARRIER: shall gach hate. thelright to terminate this Agreement effective immediately upon the change -
‘becoming effectuve {atthdughCONTRAOTOR shall remain subjectto the change untit CONTRACTOR’s tanmlnallnns
uegﬁ\'le dafe-and ilme) . .

LT DEDUCT!BLE BUY. DOWN PROGRAM CONTRACT OR may (but Is not required to) enroff In °
IER'S DeducttbleBuyDuwﬁnglam. in which case CONTRACTOR will not be liable forthe higher deductible

T oeen " Al AN

armounts Set forfin the.Agre&mentfnx’ argo and trailer damage claims. Insfead, if CONTRACTOR elects to

TS Ry e s ST b
ws

¥ parficipatein tms,PmQram CQNTRAQTGR‘s fiability for each cargo and/or frailer damage claim shall be imited to
; $260 persccurentes n aHd:ﬁon. upbn stich efection by CONTRACTOR, CARRIER is authorized to charge backto
3. CONT! RACTOR"$16 50 pe rmpnth, for the cargo deductible buy down and an additional $16.50 per monttvfor the
uallgrdamage.buy down’ deduotiblé:,CON'IﬁACTOR agrees and acknowledges that participation In the Deductble
?ﬁuybc)nvp;ﬂ’ogtani'does hot(éapsﬁmte tﬁe.purchase of insurance coverage through CARRIER, but ratheris a -

;e nSgram selffadmlr;ls(ered by, CARR[E:R ,TRACTORto limit its contractual hab:lltyfor cargo and trailer
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Contmctorhereby requests Camer, tthlgh itsms\:rer,
- are available) the insurance coverage's Contractor figs selpgtqg,pypla
the right-hand column below:.

- -

a

-0

i -~ INITIAL
. - . - "YES"TO
. TYPE OF COVERAGE J + I REQUEST
. . - . COVERAGE | .

1. Non-Trucking [Bobtail) Liabllity Insurance; . .

3
33

!

L4
RNt

e py

NYTEAvS)

Nime of Insurer: Risk Retention Group agent: American Trucking and —__YES
Transportation Insurance. Campany NO

Policy No: ATTSTJ105 . . . '

I

A Al
AR
HAN

U

Effective Date(s) of Coverage: Coverage applicable while _permanently
| eased {o System Transport 8&Jor TW
Traps.

T Amount of Coverage' $1.000,000 combined single limit

AL
\‘(\\ 1‘,4

4P ]
§ J“z’t{‘f"

Al

Current Costto Contractor: $40.08 per unit of Equipment per month

2 43 ¢

Deductible for Which Contractor Is Liable: $ -0- per occurrence

w3
PUCINSY

SR

2. Occupational Am:ident lnlsurance‘.‘

2N

1
5

LAEN

Name of Insurer {2 Chon:es) 1. Zurich American Insurance CO/ ODIDA YES
2, AlG Life Insurancef Specialty Risk
Policy No: 1. OCA2852836 2, TRK9054672-Plan A—ITA —___No .

] o] 14

7y
z
Sl

ey

Effective Date(s) of Coverage; 12:01 AM the daLafter application recelved .

. By OOIDA R .
Amount of Coverage: § per

Gurrent Cost o Gontractor: See Represeniative for current rates

[COVERAGE IS AVAILABLE ONLY TO A SOLE-PROPRIETOR
Contractor WHO [s EXCLUSIVE DRIVER OF THE EQUIPMENT ]

=‘¢
S

2

<
. Y

;;.‘ I f‘« v f H

NI QY

Deduuctible for Whlch Contractor Is Liable: $_-0- per

12

ERNY
)
¥

e

—‘.
BN
Al ot
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e,
y L1,

R
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o
W
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¥
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REQUEST
- COVERAGE
3, -Physlcal Damage insurance on Tractor/ Tﬁﬂﬁlj(_)_ B . - g

s,
o, N

Name of Insurer: Lexington lnsumnce agent Malonev, O'Neil, Corkmy,
. Jones, Ino. -

'FYPE OF COVERAGE

.

Policy No: 31511459 ’ . )
Eﬂfecilva Date(s) of Coverage: See policy on ﬁ!e“ . - Ve . -
Amount of Coverage: Insured value, as speclﬁed by Contractor. of - .

5 . $ , -] :
. Tractor Trarler 1)

v

Trailer (2) .
Current Cost to Contraclor: 4% of Stated Value per month (basad on model - . P :
year of unif of Equipment covered) ’

.- o«

- Deductible for- Which Gonlractor s Lisble: $1,000.00 per otcumence . ! .

. -

- ) =
t * . .

THIS APPENDIX is agreed to By the undersigned parties as of the latest date set forth below. :

Carrier: . . ] Contracton . -
By~ Candy Haack . By; . -
Pﬁnted Name; . ] . .
Printed Name: ‘ ..
pated' Dated: i . . )

Exhibit B
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Page 12 of 46

29 of 33

Page 34




e Mo Y .z:—f R EP TR SN A I ) iy IR X T B R N Cevs T R O R R s §oweapasa v
wﬁ whmsw.rmﬁww ....,sm,, ww..w .mm»:.mww.n vw .mmwm...w.:. } e ﬁ M.n Cah [ w ,ww ..w,,m. rwmm,n o :.:& # a« s ..m.vmm» b m}m Uy m,...%w m...r”._ O m.m%ﬁ 44 4. ,m. ..,N, o ..wm_. v .._,m. RNy et m; :ﬁ? s 1
00 o b g, g .m ER AR N A ot I b 2 A e & b epbd g de g aeb Bt s (8 o T NIRRT (o rert g s & -
Ntk _w »:& LI e et S et s T A g B s o Pty « Py i @ phe o Subid 17,4 FeYy Ll b Ly £ SN A
- b s ;.v.am v;: fmﬂ [%s 41 b G0 80 2 e 12w, e i Y A1 TSR T AT 'y 32 Y B Wty . NS ot o oy e
i Rt »}é.u et oot ¢ o :..? s 37 5 mn.‘. oo b s _.u. )] .??. e e L ...M_w (R0 L u.fmxaw: 3 :. .u. By A, By, o B . 4 : IR
' —rr e »vm._»:»”aaﬁm e ~JL x; _u ! ?1 .?.-" ~.V m..:u Mw~ (O ..:_. LU .». ?. it ,-..':”vm.w MR AR TN A PR :v:”... b, e by 3::« AT 1 s @il Y rmw ot 2 LAERAY. .Y
1 Ll e \;ax;v“ mw“ «m m.. r.‘ + “w 3p .u..ud ¢&0~9«. :.Tl s /d:w. w.ht » _MJ tg 0% i o el ll:s} . .\..Gt.- 1y 8 D ..% sz e b b, kgt G 2 ¥ o«
[ERATIRNR x_ i £ ::.n ﬂ: 37 ~ 4. apy ' ¢ :Kr ‘ta 0 eyl - .m LY «* A N M. 4, 5 .r..n..a,m F sy w Y W B »m g s el
_..::r i wr S ?.4 i < ¢ P B e Y By &.. @ i e 0T3P v.m 2 t uar JE s S g e g Bdrigd P pt s, >
: L AR, ,. it : B m A0 L an m .? 3¢ :a Ly 0 _w.mz m. s m i .*.9 W ,:.é e Hon PRI B it o]
Llasp u? ] K :ww ;] ?,_. »Jx..m v.rm .m_ ?mb ...w.... iS5 .\L .. o2 \m\ a..rmmm.. it Bty s 5, ..ﬁ., .zw .vm LB ;._ Sl .:.s;\xz )y n.w» 1ol 5& %
oy .vmﬁ? BAR tv na gt Bt i, g BT .‘E R . oy 102 VBN L o0, b e 2 Px 2h »:; £ dn AR sl i
e it EAE IR ot o, G ity LBy _ Bl @ N 1 O . vy, @ el 'Y .z 4 o 2y 4, bR T 5y i, A%
SR L S DR R s S B SR T T e o
RIS A Y w.r.. 30 ¢ w P v’ .ﬁ. '— o, byt {=3ril ~ X w E Ik AR i n_ o .:. TR S L T IEY ) 4
,?m b e eaie s, RS ol TN T lf_ﬂmwé She. @ 9 .Dé a3 1R MR sm By ol e 20 G 4 ot “
y .2 e .w... W, 9; XN .i~ i, *» | BN ..” - o' ¥t 1.t n vllm, 4 4% h a .I m...... R =w o foadet T St s e B (2
._.»:. L3 fhos AR .myﬁ a T iy w.ﬁ &, P@.I:Zz _&.v.#. 1:”. A:_— .:B i et Wl d .z: Sl rh ¥ _z}. )
w". ,w_.: .erw \*L = " O ._{ HE et Loy n: ,,. t Pv. ... .N AN :.m,m ,:. o ]9kt .wr..nn a0 1td e eyt ¥ e ¢ ._ PR
¢ m ¥ : : _: E F .k.r.Vf .w. e .m.* Py, e fotd I_-.m. 1 .m.s_... DAL ] ~ # Tust rngi (Y § Mt R BOR T L.: o by, X [T
m .u Mm?ﬂnn_ .wa..». 3 _-~ 8 i Q 5 .ﬂ.ﬂd !wr e m“tmz. i u-ﬁm~ »ru ﬁ v.o»m .vN..zV!m ..\.-I.. Vo —m~ -m: ) ew.m* DAL ¢ —nbw« o The, .nv»‘ t 3 ‘M. nm"~¢»l _nmw-nn — nvo
d M% 4 G " g 3.& N o £ o % & Gl rxahoma Weg ” f W._ P - m ~ .., - N .”r_..m a2y 41 & ELA W... N I 2l R O R L T e [
. ;wuam e 59 nm:. b m - bG8, ¢ .. Tl R 4 n. 0} .u Lo pdin :Z.w.m P it mn st Tiie 4 B0 c.,.mm el L ey Wi, O HO
LAR nalll 3 R < £ RE'D- uw Hak ¥ B, SYER HLR RO R BT N N R E S o Pl Pk g8 e ol e o
mile TG £ed 1 E Zduy 223 EdG 2 ie R e MGG SRS el BRI SRR, T
g Mgt 4 * ...:: i s M R 3 waf el ey 53 )V fhe Lo sty -~ 2 4ag g N
i webiateb E3® 8 EEER 8Fgg 3ot eydvoetluigasawedl :“WW* “@i P R sl Vo AU Nk
$X w::v (nl.w Bl o ia ~_$1 g B -m [ o " ' ey wz:. J..w. »2 1ée 5 § :.: ) . PRI
e Bidies S eals, v, sy ] = €= 2 o S a8 8 8epietitag,y ,r i% wr@ pur 563, 0
" tm o ¥ n,,?;.: 3 E=ac ~ =3 ] - . ® - b= Nkt G- Y-y i e s i:. ?. i <
S T a2 =% a wiE—= g% .m CTRAIRRHER ._Em * )
. _wsm”wwm:“.umm ..w.v Nw. M.m__mw % ‘mb”m s .m o m..m .M . ..m 3 m ,agr -0 g g g W a s ’ p i ww &3 ﬁr.a L . R
.",.,w,w....ﬁ,w mmw_ﬂ.&m.w.%u gEE = Tgey £ m.m s 3 T B g sS4 € 2 2 ]
R oE S yH Lm.: T 7.l - .m g a .m [*] = 5 » o n I & -]
& M_A.w...~ RUR SN E o 8 eREG 24 m Twa i & & E nnuu.
W wz .wd na.rhwxmzmw“ G .“ £ ] DG - . o 13 d g o =
3 o = “ e = 0.5 Q = E
._3..?%: e e s - O © O W )
sy S paltit ,..,m i el o =i [ m .m m — 2 ' ok 3 m (= fa ) o. 8 .
m:v Gt wM. ~.: WO 3 = i e [ Qo [ = -W. M; & Q 3 £ .m g - '
_:: ,wn vlf»rﬁ».w "vn“.w,m M'D. M R -] EZ= u o m o o [ 8 o n o = ol ,FQI .
A “..w...w.wé, i S ,_6“_ ..m g 235 .EQCEE o EOLE Eg E ki s g = 2
. ;,,.v._a.,.%.a. W 28% . 8 s¥gf 5585 8F ggs 5B g 8§ 8 &4 ¢ a
:i?é?w ; wse E sogE "E2gy fa 252 % 5 ° o g
(Y :...: SR L =ld a o = m B, awm m o & =
R ) .m.{ g2 o = 3 oy £ = E k=]
.:..L el TGS 2 <0 c o = = .
SRRl §5F 3 828 385f .Fr 83F S 0 3 2 % | if
GignRgRy Oxg 5 fEZS 588 T8 ®BEg ES ,w £ £
s ,_;.ﬁm Slat Jmg o EE % 585 5 5y v 5 6o & & 5 £
MRS S e .Nw..{ £ or .m 0.08%c 2= [ 2 E B g e o v B
e B P.E_mmv . H.W.. MCBﬁ m.m.! m. » & - G =3 £ = .WB .
{al T ::nm Lol o = S 5 W. .m 2a - = &
b 1R (P @ ; E 2 g 2 8 B
(VT I TP I B R B
attea R - ey =2 [ [ [~4
AU ..Ew\PC . e a6 £33 = o - ® & 2]
[ r..»mam YR, o - o ..N 14 o= | w c © T =
PSR © .m o M m 5 c 9 “ h = K] o, . @ o
i, ol et - = [ e.m D= 2 t» a.d m. = e“.m
- ﬁ?mﬁ%ﬁ . e28. = 2252 §58% mm Bgg B} 258 & NT
255 3 ef&% 83Es  £8 - SEx 5B 82 % £ 8 1
,<%ﬁ%ﬁ% 222, T, @meEgE E20F §5 Su2 cE ags & 25
{ Jﬁ,.i_.m . < & 2. zm\emm ‘2o dg %.ma. g5m .nm.w.. t.um.ma ...m ,sm
fﬂ Rxs sp mm.m mm.m,mm B 4 mmm ccs B mm mS g .
et 2Ee 8y B4FE  efsEE BE5 BB SEZ 5258 2 EE £ .
R wmm S sEE5 &Exfeg Ees Fit §=8 br§:s ¢ 53 €
ny g £ . o C 9 W B . o E ©a m
4,0 L & Ea mmo 8=0 o b2 Wﬁwm BBW. um.vam m- = m.
FRPR U £ e £ M. rDl e E @ “ 2 Vi [y ES -
i [y R CEAD £% m BEE &3= e c o0 2
vl . C oy = | o
e £% -5 4888 ‘eEBsT p25% EpE t%G REed &8 ! 53 @ .
bt 2T £ £E2E5 EERE 8a§E STy Svg sF sl r 3 wh =
¥ & 8 gigs 8 n . T a EQoc =
i a m 0 = g, . o aQ -t E .
ekt 353 2 f§i: 289,31 085F SR% giF a5ifgE 6% ¢
< .13;»%«..“:1 ” .ﬁ s % ™ -, aws b B i J M P4 W. W ..M %. B mu.ﬂi g )
.3&.&..“:» 2 1B 28 o N.nnww hmmm.m e l= gy mtm R nw ol Z &
., : . 5 HE ooe ol 32E .o 5 a2 o
S - S E G E8 =ERE e 8 om 59 28
o e Souad RaseEl 2x B s g8 .
. ham %&£ =2cS5 ABE9c2 §3¥ £o23 E= Te
=B-K =z Bha@ﬁ 0@ = OiE M%.O (] S0 B : =
i SiEa oW >=2568 xx30ETE 28 S%% F88 Jdrd O .m.%
. =} T .
. - LN — — - —~ ~ [— —~ . o m.
-z & =Z = oA L = o =8 ) ‘ .
RN AL N N s ! P
E N FE v - - R " = ro———te -

RN g Sogss?

r's Record 16-2-00121-6

issione

Comm



. .
m.mw . R
>
P, .
2y, ]
i. - .
:,
J ® . |-
© o egL8 ofgcpgegs> ,
P ~fg = DL SEE poB 8 .
5] [ Ik TEEFE" .
7 Qe 8- = Q . mm ] . , ‘
7 -— —1 w L]
4 - ELE - BEEFTREEE . ‘
b\ N . ZEE" ngn,.m _ ) . ’
, 8%.  SES..EERE . . -
2 ‘
P gEE $2E=85Eds . . .
- nA Q. £t N m 1)) m [ =g [ T ¢ + ! N
. fu P o - ot 3 E . . .
i O, L 0 & m -
ot =2 o B =85 2 m . . .
G 2% efEfERSEsE U
w” & x . My ﬁ —— “ o . . M i} N
® Me Ce8  8EEByp88 o L C
. * e -~ Y
w,ml ,@wdg, %ue enmow.mtnm ' ! -3 W w '
N e oL — % o= = BN . b R q
SR 28D L2EEWRPRES . g P = X '
D 38 2TEEeRRRE , .
,,mﬂmn = Qo r..ml m'cOl W '8 8 =] ’ 5 ;0 < ’
:w-.kw W % % OUIul -.Olnv.mwp' Gnl ’ > .
2 e () =27 g ‘= W %d.l. c352 : < '
= w, K=l .pﬂw ar-ram .@ nuv. m_ . vt N ‘ '
0_.& a . m.mwnﬁ,n.m o E ¢
= > = Eo8 _wilE 5:5. m .
< 0%s EZs5583%s5 - B .
D= B iy =4 e 0 = ‘
2 258  £39FFcLts 2 : :
m -mn.pt .,”m‘mmmnmmmm pet . .
Q ' 1S - *
= _ v s Q B [+
. 0 . = =
2 882 - ;5d8.E58% 3 S
(] =E : Q = - .m 2.8 ‘ w - b
S 2Ep ToeplBlal E B
R : = .
juns Wl s O & - .m,nm L == m =2 F
..:_? \‘n.f. AL = .lr...m.o.mer o .
—,. ”,..M_ .N.&m,“ma.ww E :nnu m ....m m ” 8= m = n..nv W = m .m . N
g i [ Q ] 7] ) > ' ’
PRONH ey .L iy Nm = W= . m . ‘
”m».m.v .“4_.”& x%‘.," :“» w..—l.— Am .m::. n.:. 3-8 w‘m mm ..m.sm W.m -~ ' m wm. L o . 2
. o S ; e“,a;em MBS O 5 B g2 A £ : "\ ;
R TRy SRS .: f *. v?.l. =] =0 = : '
ol O :,_m. aleB A 2 T2 AR 2w @ e B _ ~
ot u.. 1y Mzw wm. rﬁ % 4. S m i B 5 A=k :..1. Yy wm 3 ..« ..F. .
?;éi%égﬁxwwmf,mommmm "?ﬁr&$f. C g , ,
g S Sy Bl Wdne A.W el it b WO At S P ’ B
3 lge .—. 1 g M T 4 :mﬂ 3 vvﬁ.s,w .Aa [ mb e, WK. o _ "y -D i 1 =} M
R FuR ,M.x_? m &W 3, E QG c & giareshl ool u ™ 5
LIRS u.;;m .m.:.:_ _“T S w:k .: :u t .. r.. W, 7 003 ,..m 13 Wia gy ,r.m \xﬂ w:_r. &
off Pt Fager o, il Aw.a Ll ighs :ﬁw o =R mu.mzzt".rm&; e
e A 3 Akl o ¥ ! FE ket gt ) &
AL ,w W, 45 105 sl M e P nL@:Téa el "... c
VY aolid e GREVS mr m .O%_uwm..,mxeh_b ‘o S %5 gL -
.f&?:..ﬁ:.wmm., & Y” v “w.« ast ._m ! m“_mmm ": ~mmwmmv‘wnuww..m ..mmw ...”Mm ow. .m.m b ... w.. ..nm..w. 1] - m .
718 :. 5 G 500 . .:S. Ly 23 o e Rl e s 2
FERAEL I m Uit w [ * %:"_I ‘oS YEen 00D, =1 .M 3 W E P :
W4, ue nm:, ..m. MY R el _ R avrl. R 3 —_mm *nww ¢ M -
[T S ..: n g PV d AJ.' oLl Ty = = By O Ok B s %) S.. . . . .
REEES ok 3&5 Uik ,L,,.W,m.@,wm wqmv&mbm nm,u.»mwm..m‘_ ,5,0., 3M§a§w S8 @ G- T ;
d e EARGON IR A 73] D y: e 158,5,) 18y . N N +
T2 e i e TR S St awﬁ,ﬂ,.s e i R Sl WD b O e MR g o b o
N :mT:.:.m“w.w.m ) nm.._a. Roune .J. rrm g, il m“iw ,mv‘mﬁ N ,&% 4 .“_w E:.__. r .x?. e _v}a. .ﬁw JM._h: thwu. til,” .,w..m ﬂw.,uu A ..xr:.....““n )
RN .a)u. 1 ¢ wr. A.. T ;'w.g .m.. gt 5 X n& ¢ bwwi:ﬁr w.w o m ﬁw b m_:z. w i w-‘ (IRt e To N :m R S A e ~-v« AR ae
REN AR s~ B0 g el T e o 30 SOl O s D I g Sh S g e B Vit
| W v o p “z. w. 110} ,.w. :z «.&:..m ‘m‘:.:. By 1 o ' fighs & er—w.v. o’ 2 Grots, yrpdag iy, :.J g e . Tithdeh Mg & o
dhe " and ol 1" .w~4 kS a:a f 14 ma -. e r, :.E".Zuﬂ .»:C.MA“ .u.. CHTRN mr\ é.nwn. ot ol PRI AN .
St M ARG m;v. (g T.w;...ﬁf._m. ? o Mﬁ.w ﬂm_x._a. R ol ,H% .:M,.,;”mm 2y M, o .wm.w.;.iwn.m, bges
awst o7 il ; ‘ay o “« k b ,M.:M» iF i _ e u ....r I IR L, MO S VY ,L.w. s, ,..} 1% Lot Syl el .rw ;L . . s
LIRS g mn s gt LR KL e DO XS ot r 4 gl MRS /R K SO e O e IR .?_.
AT ek P e (K ! L. ':.:.: S..h 3 A ....z‘xf RO AR it e W 9 g o T e g il 1 s’ '
~h &w < u. kw rm sry A% :T st ¢ >“ mmﬁ.}n:.. L.mz.wxn..n.mu “_m“”...r.._ _zm: ~M .:tw w.z%.uw... b.: e ‘.um(?m Ty g TJ 3 ,3 1.& wmw.ﬂa Dttt s hiti .u%”‘m_v“%w .w_w;:s:a ﬂ. [ ¢
. vl :ﬁ, Aad rﬁ%n&.}%&. NN A ”%M.:h ....m . ?ﬂ 3 _:. R .m FET ,%im K w7 ;mn m. RO .,_w\ N O a v, g
&t kY RS 2 2 1 - ¢ v ! - A W - -

e e s

* ExtubltB
Page 14 of 16
Page 36

-

APPENDIX A

31 of 33

Commissioner's Record 16-2-00121-6



nz_. s i,

i T il

3, 080 20t a9 ...: :s 3 T.. 2 Yoty ... ” w.} LA AR R .0 % SRS oS I A A AN e RTINS pw, ~, " ¥ a0t s ™, .

‘... nwm..éu H R R .vmaukv:mw }:wmm _M.",Hf mmw.\: :.“ m#w. £ e 4 .m.m A‘r :.:.M‘.r w:._wwwmuw .mmx th_mm.*r W ..w niks ...,,..,Tmm ,mw...mw. e mod o ._. o ;%.wrw_fmv Wiy il & ‘w “wv.“wu.w ”m,:w i ~.*»w1§mmm._~“.3 KRN Mo
st :mw:w.: ity ,:r 4 foonp pa o TR T W L BTN Syt stk ¥ Mgl of ot palaeneat 5 .v.. R $% T Dk s N
abid 34h i _Ex .M R ETAE A i3 [ ::.w; “3. ... L Mty ~s B4 M o k¢ r froefipan qn gt RS e e YUY e Tt o S Tl o7, 't ek Gva

Iz ool ~ ,M_, D Y ..rf :..E At :. T: it L L0 g hRER IR AR .fm, :::.3. .. Tanhd AR A A -
”, ﬁ\u sp el el 4 imm ARG AT XTI @ 1 B & ¢ _ 3, 00 WY w W iy fr R LIRN z o s 3 rar ey ]opudvy et 1, AT e A - :_

TR R TR RN LD R R X TR AR Ok R A ER Y m. v» eeshaitin B4 oq ety ¢ n... Of kw AR XD < ot m 5 :f. ...... () *.\:wm AN RGN o
adf e e gl gt b K: i ,-w : W av Tt Lon foy 4 Sesihidd,n (0 S 5 Uiy T N0 : LD W 2 A el ,_ BRY 1 by R
B oty .Tw 59 & o .&i:— IR WY ol sy L ».zt SNELNK 10 .ZI .: N ._ oy (¥ .: ah: . FURR i 4 tm 1% m.g_ Ji X o N »V LY J:. TS g ¥ wn

KA, i) v \ w Hy 1... "o A._ » 24 & w 2 :L z.w'“» 3 4y ;v ..w.z _... 1§ 53 Ty W w- ¢ St S dphety 4 g0 “mv ?. ?u i. Mt *w I AN m~ s ma mm. XN LA
.vx”f , «: .f »M i .w.. 5 . ul e SERIT NP B i, weteadd 20, 450wt 3 .L} IR ... ..L.»Mn Yo h 2. r.r f.w R @& Lt g ke, X _ 1 4O M MR

LM ,m.. REREN chRSiar B, 3 o) fiefgts, AN L :W ]y, 118 ~—. o ot PR AN E AR w 3 ﬂ - nA OIRRE [N ety ates T -
wzmww:m L v .“_M N.m“w Em_mw; 3:w & W.m% m_?w“r gﬁn ! .M: LA afi. :%,.u..*m.yHm,m.mm.. .chw ..WZ? iy o M AL ._wm a..\r“.:w Sy .5. ‘ &....r?mmA el b *me g m.. Py n kz wly u.‘_” ..w.x,”x 57 e
k) vt ( ~= Bripid il ~ 33 M ool A n-

& X i

N,
T ot 6 o0 L 10 it ¢
.w_ (ETAEE N :M:&L_.f:w.. o o i._m:..w.wn :_ru.f%....m,:ww

s, Ty 3+t . gt YA .. )
& , M Dk gt R w g 3: el gy sl ISLATN
r Sou rA /.w m, . o POSIRIVNE 3 )OS :.wa %% 5 ’ PR bt —ﬂ a

i e 915,

VE. 0G ._» o
S Wyt SRt v P mé
rv s i :5{. i 2t 2 he et

o0 £ i 11,38 g 2k :.»q. Rie?

3 i k) Te T -vm
A At s b 5

¢ L
&”ﬁ 3 :,r.m..n.w Nm“ﬁ, ¥ %
2 22 oy %. e S
,:é..mm ialale :_,w mm 4 “&x;: M,..w r.» &.{ ,_, : ©
iy M,W_ _M.wwm,ﬁ& g "m.mm._x“ LN u&. ) :.. &: r

.F. o

.n%mm b :mm_.m@w Mm:.rm & % $~ g

i O R :K *

}a GHA a,x”.w .w M u

:. .» .J, iy Mhecy *.2_ tw “. :.M

.ni .“m .vw .: gLy Kw .o.u w ﬁp rs 3 :.

~_& ,~ -3 :v . ,: 8 _w sszevw. mc ¥ 2.

i g ZT ri hog 8 Bt

:w? Ar:vwwzn, «M: ..._ ” :: ¥ 7.. m : Mf M.n_ (3 ...m o A

.? m ::.. .4 3, . 3! ¥ i H k N:

w&m& Mwww .mm..u .mm: L\wx_..m ; .u.» mw 3
:m’ tﬁm»m* »z&v Ay zw .—?{ ~ u-w: ¢
¢ ..r» .? J.m am_v m. 9oy mv._w ..::

A "

2 rm w w
A R
mi w an o ..v.m & , ey .T gt ,zm_

v o FEa SRh A v:: s aed he e

ear

'erat

32 of 33

urance and are

APPENDIX A

S
.
~

the company owned frailers and/or -

cia“:iam

d by ins

r ot Contractor's driver, employee or

f Contracto
at $1,000.00.

cansed by the negligence, action or inaction o
agent. The deductible on the tractor remai

ai

Please exroll me in the reduced deductible program for 1 company owned

Yearly.

-
~

-

deductible on your tra

1@
of 54
wﬂ.,mm,g Rt
i %m.. .WWW .:...»w,. o1 m., w,_mm i it
,m,:_ n::... zzﬁ b “:Ewrm um.:. n.mzwm ._“. ¢

nm m .m ~m.ﬁm— .W.Jr &»m :.
.mw T x \

auut

A3 1éde I 1
s w_mém sttt . ok LN
i vﬁ__mum.%,,m, SR .*mw,%wwmmm%
i A,Nms ..wmu”. .%T».u o w.mwuu_wn.wmﬂ.ﬂ %3
P 0, e “... > e
..i ot ._ b d .u; .»
am b 40 .u.,,..”.pmw%

um\‘:. P .,w%:n
s LN w?

-

n.
you of $16.50 per month or $198.00 per y

v

-

chains and binders, There is no buy down

Mouﬂxlylor

m

»
.
s

000,00 deductible for damages and a $1,000.00

.

hice your deductible o

000,00 to $250.00 at a cost to

s
.
o
4%,
é’.

A2
TO

) :.
S5 tap s r?wzm.c
ruwxw. mmwin. Y
q fwe feeclsy % Al w.
s de ok
v z(w» \..:m_u_.m Ll m_ﬂ 00

o ik
m ,u w/rz.aw .mwmm.w,.v 3 »wmm ﬁ.
g3

awaze that the
tarps,
od

gz
oot
az-
Cus '~:
1%:5
PERA

-

v

Please enroll me in the reduced deductible program for cargo at a cost 0£$16.50

per month.

-

011 Can X
Effective Date:

On each coxapany o;vned trailer there is 2 §1
deduactible on cargo claims.”

4% 4 POR &
AT §).8 g8 »\ﬁ i ._
] .ww::.v wwv m%.m..vw rm«“w, mwm:

Lo wge ety o T
whw wnw:w .Mk. wmwmw. ém».nu _& “&.

-
~

0.
THE INSURANCE DEPARTMENT
6 a)
ment such as

js time.

?; wm.". 'O

: Ry Z..w?: wh bt .

r:? .»Tmm M; M ..mw. .wmnwm“uﬁ fut«mr., -&mﬁ

i, s_ i ) ,am sl ?s.,"w.“&

ARSI
sm,: m». ﬂm.»_z. ) x\m.m&.w X

5 4

P gab ,~= ] i
:uwm L:E %..:L% : ,.mw 5” Y .m&f.

ﬁa; r_:iuu.,ﬂw it N,N.M%m Nwm &w
o

equip

.

available wheteby yt

-~

I have been offered this plan and do not wish to exxoll af this time,

Sighaturc
Unit#
Witness

Please earoll me in the reduced deductible program for 2 {dotibles) compeany o

-

™

d my cost will be §

trailers at $33.00 per month.

$16.50 per month.

i
the cargo from §1,

1 1
e, %s..sw..” m?s S
*:mm:.: ..mw :.u? Y v * m‘..e
H Ay I m.: M .“. 4§
.ﬁ ra... HRT A N,

TR, Nt W
w.\ it o ity G ww..wf wﬂw xw »mm{:
s, ST. o Ll 3t r tied ]
MW CHOT :..:w“ Mi R E,, b .
. M 1@5:& ATK 3 “M o bt o : . 1
R

-

]

FROM:

derstan

Indes towing and

tractor deductible at
for each. This does not apply to cargo losses that are not covered mnd p:

As an owner operator, please b

inc

1w

Please X the applicable box:

- 'ro
"A plan

.

~ ... :m y

v sshital)

e .

*m?a“ .”, H n.:w r&&x:w? AR ur.,\ o »m WM” ) . . . ,
R A o

# wmw ixs .M i .um r?.w..ﬁm A_z.m wwxrm; g

il T . .* na l :”.w ulprly :M._a i, .w}

».' :v..u.o Ny E mtmﬁ» .: .\o..:

< =% 'Nnh
» :A: R

:
SR P AR ._ PRSI

Page 37

Commissioner's Record 16-2-001 21-6



N + ¢

s,

DATE: - . . ) Tmck Numbar'#

Physncal Damage Insumnce I ) =

IHerebyAmlmmensSyslmIno A_nd[t‘s Subsxdxanw'l‘o PIace',[‘imVafue OfMy
" Tractord# .~ Valed At - ] 'ForPhysmlDamachnsxmm

thkPmmmOfé . PerMonIh(‘M OfVahhe)AndDednm'ble Of$1, ooo

3

T Hexeby Axthoriza Tm;s—Systmn, Tns. Axd Tés Subssdiavies To Place The Vahie OfMy |
. Trailecdf . Valued At § ) ForPh)mml Damagelnst@nb&

R :Vi"lthAhanhmOm . Eal\(iunﬂx(-@ADfValue)AndDedudﬂ)leOﬂBlODO

{ Huday A’aﬂ:onze Trans-Systems, Inc. And Its &JbSldJanm To Plaoe'I.'thahc OfMy AddmonalTraﬂer -
Trailer i Va.lued At $ -

Wi A Precpium Of § Pezmnﬂl(4%0fVahm)AndDedudibleOf$l,000

*J undesstand thahfany ofﬂmeabovevdnclm arctmalad asamultofanamdaﬂ,ﬂmummumamountmymmm
willpayis thcvalne[havcstafndabovq orﬂnadualcaﬁvahmoﬂlmvdndeaﬁhetmeofﬁtc acadmtwhldxavcnsi&.

N l
hd ~ - ~ . -

(Prict Name) (Siguature)
’ OR~ . -

P el & N AR DRL S POV )

LR ot 2t )

I hizve Been Offered Physical Danmgclnsmanw &vuage'l‘hmugh'l‘m:s—System, Inc. And fts SubsxdmxmAtACost ot
0f4% Of'IhaValnBOfMyEluquthetYmrAnd IDaNot Wish To Eoroll At’I’l‘ns Tnm .

‘ (Pt Nams) L (Signature) . : : b
'-' ]iob(;lil'fnsumn‘ ce o ‘
1 Understand T Am Requices] To Carry Bobtal Insurance Neoting Trans Systerq, Inc. And s Subsidiaries As Addfional

mmmmommmm@Wmha AndIEsSMmmIsMDOOpermmlelmsaScbd
One Of The Following:

-

' 0 IWshTo BcEmﬂd;’orBoniOOvmge With Traos System, oo Axd[fs m'& .
0 YWill Provide My Own Bobtail insurance Coverage And Narmo TraosSystem, Ine. Abl Its Subsidiariés As

* additional Insuwed And Provide A Copy Of This Coverage To Trens-Systern, Inc. And It's Subsidiares, I Will
Also Make Sore Bach Year At Renewal A Copy Of This Coverage Is Provided.

-

(Print Name) {Signsators) -

l N - s !

' : APPENDIX A ,E’;’;{f;‘fo, 1%
33 of 33

Commissioner's Record 16-2-00121-6 Page 38




: ® [
i

STATE OF WASHINGTON
OFFICE OF ADMINISTRATIVE HEARINGS

/ in re’ DOCKET NO:  122014-00336
SYSTEM- TWT TRANSPORT INITIAL ORDER
Petitioner EMPLOYER ID: 575493-00-2

Result: Based on the issues In this case, the Notice and Order of Assessment is
AFFIRMED. Read the full order below for details.

Hearing: This case was heard by Administrative Law Judge, Greg Weber, on March
23, 2015, after notice to all interested parties.

Persons Present: The Petitioner was present and represented by Thomas Fitzpatrick
and Aaron P. Riencshe. The Employment Security Department was present and
represented by Eric Peterson, Assistant Attorney General, observing was Assistant
Attorney General, L.eah Harris. Court reporter, Pamela Dalthorp, from Capital Pacific
Reporting was also present.

{ Exhibits: The Administrative Law Judge admitted stipulated facts 1 through 13 and all
addendums including: all documerits filed together with the Petitioner's Motion for
Summary Judgment; the Department’s Response to the Petitioner's Motion; the
Petitioner's Response in Support of the Motion for Summary Judgment; Order Denying
Consolidated Motion for Summary Judgment; Petitioner's Hearing Brief; Department’s
Brief Upon Stipulated Facts and the Petitioner's Response to Department’s Brief Upon
Stipulated Facts.

The purpose of the hearing was to determine whether: l
¢ The owner-operators for whom contributions were assessed are employees
pursuant to RCW 50.04.100 and RCW 50.04.140 and therefore an order and
notice of assessment issued pursuant to RCW 50.24.070 properly holds the
employer liable for unemployment tax contributions, interest and penalties in the
amount of $58,300.99.

After considering all of the evidence, the Administrative Law Judge enters the following
Findings of Fact, Conclusions of Law and Initial Order.

FINDINGS OF FACT

1. On May 4, 2010, the Employment Security Depariment (Department) issued a
written Order and Notice of Assessment which found System TWT Transport
(Petitioner) liable for unemployment tax contributions, penalties, and interest for
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failing to pay employment taxes for owner-operators that the Department found
employed by Petitioner. The parties have stipulated that the accurate amount of
the unemployment tax contributions, penalties, and interest at issue is
$58,300.99,

2. Petitioner filed a timely appeal of the Department’s Notice and Order of
Assessment. “

3. Petitioner 1s a common for-hire general freight carrier and its headquarters is in
Cheney, Washington The Petitioner operates in muitiple states including
Washington.

4. Petitioner moves freight for its customers from one location to another location.
Petitioner receives an order to move freight for its customer Petitioner then
moves the freight and the customer pays Petitioner

5 Petitioner uses two different freight hauling methods: (1) “company drivers” who
drive Petitioner owned freight trucks to move the freight and (2) “owner-
operators” who drive Petitioner leased freight trucks to move the freight.

6. The owner-operators own their own truck.

7. Petitioner pays the owner-operators compensation for transporting Petitioner's
customer’s freight from one location to another location. Petitioner pays the
owner-operators for the transportation of the freight whether or not the
Petitioner’s client pays the Petitioner.

8. The owner-operators use Petitioner's motor carrier authonty to transport the
freight. The motor carrier authority is required to haul freight

9. The owner-operators enter into a contract with Petitioner fo transport the freight
as assigned by Petitioner for compensatlon

10.The contract states the Petitioner may lmmedlately terminate the agreement If it
determines an owner-operator committed an act of misconduct detrimental to
Petitioner or the Petitioner’s business.

11.The contract prohibits the owner-operator from assigning or subcontracting to
another party without the written consent of the Petitioner.

12.The contract requires all driver's to meet the Petitioner's minimum qualifications
and gives the Petitioner the right to disqualify any driver who does not meet its
minimum qualifications or if Petitioner finds the driver to be unsafe or unqalified
or is in violation of any of the Petitioner's customer’s policies

13.The contrabt prohibits an owner-operator from transporting a third person without
the prior approval of the Petitioner.
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14.The contract requires the owner-operator to comply with the Petitioner's drug and
alcohol policy including random drug and aicohol testing.

15 The contract states Pefitioner can take physical control/possession of the owner-
operator’s truck at the discretion of Petitioner.

16.The contract states the Petitioner has the exclusive control and possession of the
owner-operator's equipment.

17.The contract states the owner-operator must receive written consent from the
Petitioner prior to trip leasing the equipment to other authorized motor carriers.

18.The contract requires the owner-operator to submit delivery paperwork to the
Petitioner including, copies of fuel purchases, mileage sheets, maintenance
reports and delivery receipts.

19.The contract requires the owner-operator to immediately notify the Petitioner in
the event of an accident.

20 The contract requires the owner-operators or their drivers to operate the
equipment in compliance with the rules and regulations of the Petitioner.

21 The contract prohibits the owner-operators from publishing, disclosing or
disseminating any information regarding Petitioner's customer list without the
prior written consent of the Petitioner during and after termination of the
agreement.

22.0n February 24, 2011 a hearing before Administrative Law Judge Todd Gay was
held concerning Petitioner’s Motion for Summary Judgment based on federal
preemption and an improper/faulty audit

23.0n March 22, 2011 Judge Gay isstied an Order denying Petitioner's Motion for
Summary Judgment.

CONCLUSIONS OF LAW

1. The Office of Administrative Hearings has jurisdiction to hear and decide this appeal
under RCW, Chapters 50.32 and 34.05.

2. The first question 1s whether the owner-operator truck drivers were in Petitioner's
employment. Specifically, whether they performed personal services, of whatever
nature, for wages or under any contract, calling for performance of such services.
RCW 50.04.100 (f answered in the affirmative, the owner-operators are in
employment and Petitioner must pay taxes on the wages unless the services are
excluded from coverage by another section of Title 50 RCW. Penick v Employment
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Sec. Dep't, 82 Wn.App. 30, 42, 917 P.2d 136 (1996), Sknvamch v Davis, 29 Wn.2d
150, 157, 186 P.2d 364 (1947).

3. The test for personal service is whether the services In question were clearly
performed for the benefit of another under an arrangement or agreement in which
some act was to be performed. RCW 50 04.100; Penick, 82 Wn. App. at 40. Wages
are defined as remuneration and in accordance with RCW 50.04.320 remuneration
means all compensation paid for personal services. The inquiry is whether there is a
clear and direct connection between the personal services provided and the benefit
received by the other party. Cascade Nursing Svcs., Ltd. V. employment Security
Dep’t, 71 Wn.App. 23, 30 — 31, 856 P.2d 421 (1993).

4. Applying the foregoing to the facts of this case, the undersigned concludes, that the
" owner-operators were providing services, transporting merchandise/freight, for the
benefit of Petitioner for compensation/wages or pursuant to a contract for
compensation/wages. Thus, the requirements of the above referenced statute,
RCW 50.04.100, are met. Therefore, the owner-operators were in employment and
subject to tax unless Petitioner can establish that it is exempt from the definition of
employment pursuant to another section of Title 50.

5. Taxing statutes are strictly construed in favor of applying the tax and closer scrutiny
is required when taxes are collected for the benefit of a group that society seeks to
aid, such as unemployed workers Western Ports Transp V. Employment Sec
Dep’t, 110 Wn. App. 440, 451, 41 P.3" 510 (2002); Penick, 82 Wn.App at 42
(existence of employment relatlonshlp is generally found) The exemption tests are
strictly construed in favor of the application of the tax. In re All-State Construction
Company v. Gordon, 70 Wn.2d 657, 425 P.2d 16 (1967).

6. The party claiming the exemption has the burden of proof to show an exemption
applies. Western Ports Transp , 110 Wn. App. at 451. Here, Petitioner bears the
burden of proof of showing that an exemption to paying taxes applies.

7. RCW 50.04.140(1) excludes from the definition of employment individuals so long as
certain criteria are met by the employer:

(1) The individual has been and will continue to be free from control or direction
over the performance of the service, both under the contract of service and in

fact, and

(2) The service is either outside the usual course of business for which the
service is performed, or the service is performed outside of all the places of
business of the enterprise for which the service is performed; and

(3) The individual is customarily engaged in an independently established trade,
occupation, profession, or business, of the same nature as that involved in the
contract of service.
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8. The above referenced requirements are in the conjunctive and therefore the
employer must meet each requirement for the exception to apply. Jerome v.
- Employment Secunty Dep’t, 69 Wn. App. 810, 814, 850 P.2d 1345 (1993).
Contractual language stating the worker is an independent contractor is not
dispositive of the issue; instead all facts relating to the work situation must be
considered. Western Ports Transp., 110 Wn. App. at 451.

9. Applying the foregoing to the facts of this case the undersigned concludes that
Petitioner has not met its burden, establishing that the owner-operators are exempt
from tax as independent contractors pursuant to RCW 50 04.140. In this case,
Petitioner failed to establish the owner-operators had been and would continue to be
free from control or direction over the performance of the services both under the
contract of service and in fact Indeed, Petitioner exhibited significant control over
the performance of service including, but not limited to: ability of Petitioner to
immediately terminate the agreement if it determines an owner-operator committed
an act of misconduct detrimental to Petitioner or the Petitioner's business; prohibiting
the owner-operator from assigning or subcontracting to another party without the
written consent of the Petitioner; requiring all driver's to meet the Petitioner’s
minimum qualifications; Petitioner's right to disqualify any driver who does not meet
its minimum qualifications or if Petitioner finds the driver to be unsafe or unqualified
or in violation of any of the Petitioner's customer’s policies; Petitioner prohibiting an
owner-operator from transporting a third person without the prior approval of the
Petitioner; requiring the owner-operator to comply with the Petitioner’s drug and
alcohol policy including random drug and alcohol testing, Petitioner’s ability to take
physical control/possession of the owner-operator’s truck at Petitioner’s discretion;
Petitioner's exclusive control and possession of the owner-operator's equipment; the
owner-operator must receive wnitten consent from the Petitioner prior to trip leasing
the equipment to other authorized motor carriers, Petitioner requires the owner-
operator to submit delivery paperwork to the Petitioner including, copies of fuel
purchases, mileage sheets, maintenance reports and delivery receipts; owner-
operators are required to immediately notify the Petitioner in the event of an
accident; Petitioner requires the owner-operators or their drivers to operate the
equipment in comp‘hance with the rules and regulations of the Petitioner; finally
Petitioner prohibits the owner-operators from publishing, disclosing or disseminating
any information regarding Petitioner's customer list without the prior written consent
of the Petitioner during and after termination of the agreement Thus, the Petitioner
has failed to establish the first prong of the test under RCW 50.04.140.

10.Therefore, without addressing the second and third prongs, Petitioner has failed to
meet the requirements of RCW 50.04.140, as Petitioner must satisfy all of the
prongs of the test in the conjunctive. Thus, Petitioner has not met the requirements
of RCW 50.04.140 and is subject to the assessed tax, interest and penalties.

11. Petitioner requests the undersigned dismiss the proceedings based on the issue of
federal preemption. Judge Gay denied this motion in his March 22, 2011 Order. The
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undersigned will not disturb Judge Gay’s Order. The appropriate venue for
Petitioner to challenge Judge Gay's order is through the appellate process.

12.1f, however, the undersigned ruled on the federal preemption issue, the undersigned
would conclude that Western Ports is controlling law. Western Ports flowed from a
claim for unemployment benefits by a former owner-operator and independent
contractor. The Washington State Division | Court of Appeals stated “[the] federal
statutory and regulatory scheme does not preempt state employment security law by
which a person who might be an independent contractor under federal transportation
or common-law principles may nevertheless be entitled to [unemployment insurance]
compensation.” Western Ports Transp, Inc. v Employment Sec. Dept of the State
of Wash., 100 Wn.App. 440, 445, 41 P.3d 510 (2002). Division | “reject[ed] [the]
contention that federal transportation law permitting [Independent contractor
arrangements] preempts state employment security law.” Id at 454. Western Ports
clearly held that, for the purposes of employment security law, treating owner-
operators as employees was not preempted by the federal transportation law that
governed independent contractor arrangements Moreover, Dwision | did so
specifically mindful that Congress prohibited the states from enacting or enforcing
laws or regulations related to price, route or service See Id at 456

13 Applying the foregoing, the undersigned would have concluded that unemployment
insurance taxation, including characterizing owner-operators as employees for the
purposes of such taxation, is not subject to federal preemption and would have

. denied the Petitioner’'s motion to dismiss.

14.Finally, Petitioner requests the undersigned void, dismiss and/or exclude the
Department's Order and Notice of Assessment based on the audit allegedly being
“rigged.” Petitioner alleges the auditor failed to follow procedure, failed to
demonstrate professional care and questions the auditor’s objectivity, competence,
and ethics. The undersigned finds the Petitioner's arguments without ment and
denies the request to void, dismiss and/or exclude the Department's Order and
Notice ofI Assessment.

Now therefore it is ORDERED:

The Order and Notice of Assessment from the Employment Security Department under
appeal is AFFIRMED.

The owner-operators for whom contributions were assessed are employees
pursuant to RCW 50.04.100 and RCW 50.04.140 and therefore the May 4, 2010
Order and Notice of Assessment issued pursuant to RCW 50.24.070 properly
holds Petitioner liable for unemployment tax contributions, interest and penalties
in the amount of $58,300.99
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Dated and mailed July 1, 2015 from Spokane Valley, Washington.

Greg Weber
Administrative Law Judge
Office of Administrative Hearings

Cértiﬁcate of Service

| certify that | mailed a copy of this order to each party at the address listed below,
postage prepaid, on the date stated above.

Jand -
<
my’ -
%1 E,,/ 4
, 4T s
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Melissa Paul
Delivery Specialist

Mailed to:

SYSTEM- TWT TRANSPORT Employer
DBA SYSTEM-TWT

PO BOX 3456

SPOKANE, WA 99220

EMPLOYMENT SECURITY DEPARTMENT Agency
LEGAL APPEALS UNIT

PO BOX 9046

OLYMPIA, WA 98507-9046

ATTORNEY GENERAL OF WASHINGTON Agency

800 5TH AVENUE, SUITE 2000

SEATTLE, WA 98104

TALMADGE & FITZPATRICK : Employer Representative
TALMADGE & FITZPATRICK

THOMAS FITZPATRICK _

2775 HARBOR AVE SW, 3RD FLOOR-SUITE C

SEATTLE, WA 98126

OGDEN MURPHY WALLACE, PLLC Employer Representative
AARON P. REINSCHE

901 5TH AVENUE

SUITE 3500

SEATTLE, WA 98164-2008

Initial Order Page 7 APPENDIX B Docket No 122014-00336
70of8

Commissioner's Record 16-2-00121-6 Page 325




P

YOU HAVE THE RIGHT TO APPEAL

This decision becomes final unless a Petition for Review 1s mailed to the address below.
If you disagree with the administrative law judge’s order, you may file a Petition for
Review stating the reasons why you disagree. Include the docket number on your
Petition for Review. Do not write more than five (5) pages. You may use the form on
the following page to file your Petition for Review.

Submit your Petition for Rev'iew to:
Commissioner’'s Review Office .
Employment Security Department
P.O. Box 9555
Olympia, Washington' 98507-9555
Your Petition for Review must be postmarked on or before July 31, 2015.

Do not file your Petition for Review by facsimile (fax).
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CERTIFICATE OF SERVICE
[ certify that [ masled a copy of this decision to the within
named interested parties at thewr respective addresses, postage
prepaid, on December 18, 2018

Representative, amlonﬁw

Employment Secunty Department
TAX
BEFORE THE COMMISSIONER OF
THE EMPLOYMENT SECURITY DEPARTMENT
OF THE STATE OF WASHINGTON
" Review No 2015-2142
In re ‘ Docket No. 122014-00336

SYSTEM - TWT TRANSPORT DECISION OF COMMISSIONER
Tax ID No. 575493-00-2

This 1s an unemployment insurahce tax dispute between the Employment Secunty
Department (“Department”) and the interested employer, System-TWT Transport (“System’).
The Department conducted an audit of System for the pertod of the second quarter of 2007 through
the fourth quarter of 2009. As a result of the audit, certain individuals (1.e. owner-operators) hired
by System were reclassified as employees of éystem and their wages were deemed reportable to
the Department for unemployment insurance tax purposes. On May 4, 2010, the Department
1ssued an Order and Notice of Assessment, aSsessing System contabutions, penalties, and interest
in the amount of $264,057.40. System filed a timely appeal from the Order and Notice of
Assessment, v -

The case then went through an extensive procedural history. Suffice 1t to say that after
several years of litigation before the Office of Admumistrative Hearings (“OAH™), two state
superior courts, and one state appellate court, this case was eventually remanded to the OAH for a
hearing on the System’s adminstrative appeal from the Department’s tax assessment See
Stipulation and Order of Dismissal and Order to Disburse Funds in the Registry of the Court. After
the remand, the parties entered nto stipulated findings of fact agreemng, among other thmgs, that
;he cdrrect amount of contributions, penalties, and 1interest 1n dispute should be $58,300.99 for the
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audit period 1n question. See Stipulated Finding of Fact No. 11 The OAH heard oral argument
from the parties on March 23, 2015 and, thereafter, 1ssued an Initial Order on July 1, 2015 ruling
in favor of the Department on all issues involved On July 30, 2015, System tumely petitioned the
Commusstoner for review of the Ininai Order. Pursvant to chapter 192-04 WAC this matter has
been delegated by the Commissioner to the Commusstoner’s Review Office. The Commxssnoher's
Review Office acknowledged System’s Petiion for Review on August 26, 2015; and, on
September 10, 2015, the Commussioner's Review Office received a reply filed by the Department.
Having reviewed the entire record (including the audio recording of the hearing) and having given
due regard to the findings of the administrative law judge pursuant to RCW 34.05.464(4), we adopt
the OAH’s findings of fact and conclusions of law in the Imtial Order, subject to the following
additions and modifications
Preemption

The Social Security Act of 1935 (Public Law 74-271) created the federal-state
unemployment compensation program. The program has two main objectives: (1) to provide
temporary and partial wage replacement to involuntanly unemployed workers who have been
recently employed; and (2) to help stabilize the economy duning recessions. The Federal
Unemployment Tax Act of 1939 (“FUTA") and Tatles IIl, IX, and XII of the Social Secunty Act
(“SSA™) form the basic framework of the unemployment compensation system. The U.S.
Department of Labor oversees the system, with each state admimstering its own program.

Federal law defines certain requirements for the unemployment compensation program
For example, SSA and FUTA set forth broad coverage provisions, some benefit provisions, the
federal tax base and rate, and admunistrative requirements. Each state then designs its own
unemployment compensation program within the framework of the federal requirements. The

state statute sets forth the benefits structure (e.g., ehgibility/disqualification provisions, benefit

amount) and the state tax structure (e.g., state taxable wage base and tax rates).
Generally speaking, FUTA apples to employers who employ one or more employees 1t

covered employment in at least 20 weeks 1n the current or preceding calendar year or who pay

wages of $1,500 or more during any calendar quarter of the current or preceding calendar year.
See 26 U.S C. § 3306(a)(1). Under FUTA, the term “employee” is defined by reference to section '
3121(d) of the Internal Revenue Code. See 26 U.S.C. § 3306(i) In turn, 26 U.S.C. § 3121(d)(2)

.defines “employee” to be any individual who, under the usual common law rules applicable 1n

2- .
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determining the employer-employee relationship, has the status of an employee. In 1987, the IRS
1ssued Revenue Ruling 87-41, distilling years of case law interpreting “usual common law rules”
1nto a more manageable 20-fact6r test,! While these 20 factors are commonly relied upon, 1t 1s not
an exhaustive list and other factors may be releva\nt. Furthermore, some factors may be given
more weight than others 1n a particular case. In 1996, the IRS reorganized the 20 factors into three
broad categories: behavioral control, financial control, and relationship of the parties. See IRS,
Independent Contractor or Employee? Training Materials, Traming 3320-102 (October 30, 1996).
However, regardless of the length and complexity of the tests developed by the IRS to clanfy
coverage 1ssues for federal taxation purposes, we have cautioned that FUTA does not purport to

v

fix the scope of coverage of state unemployment compensation laws. See In re Coast Aluminum
Products, Inc , Empl, Sec. Comm'r Dec. 817 (1970) (“A wide range of judgment is given to the
several states as to the particular type of statute to be spread upon their books.” (quoting Steward
Machine Co. v_Davis, 301 U.S. 548, 593 (1937))).

State legislatures tend to ¢over employers and employment that are subject to the federal
taxation. Although the extent of state coverage 1s greatly influenced by federal statute, each state

1s free to determuine the employers who are liable for contnibutions and the workers who accrue
nights under 1ts own unemployment compensation laws Here 1n Washington, the first version of
the Employment Secunity Act (or “Act”), which was then referred to as “Unemployment
Compensation Act,” was enacted by the state legislature in 1937 See Laws of 1937,ch 162 This
first version of the Act contained a definition of “employment,” see Laws of 1937, ch 162, §
19(g)(1)%; and a three-prong “independent contractor” or ABC test See Laws of 1937, ch 162, §

19(8)(5).*

! The 20 factors are nstructtons, training, mtegration, services rendered personally, huing, supervising, and paytag
assistants, continuing relationship, set hours of work, full ime required, doing work on employer’s premises, order
or sequence set, oral or wrilten reports, payment by hour, week, month, payment of business andfor traveling
expenses, furmshing of tools and matenals, significant investment, realization of profit or loss, working for more
than one firm at a time, making service available to general public, nght to discharge, and nght to terminate See
Rev Rul 87-41, 1987-1CB 296

2 In the first version of the Act, “employment’ was defined to mean “service, including service in interstate
commerce, performed for wages or under any contract of hire, written or oral, express or implied * See Laws of
1937, ch 162, § 19(g)(1) .

3 In the first version of the Act, the “independent contractor” or ABC test read as follows

Services performed by an individual for remuneration shall be deemed to be
employment subject to this act unless and untl 1t 1s shown to the satisfaction of
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The legislature introduced major revisions to the definition of “employment” 1n 1945 by
adding, among other things, the phrase “unlimited by the relationship of master and servant as
known to the common law or any other legal relationship.” See Laws of 1945, ch. 35, § 11
(emphasts added). The added language greatly expanded the scope of the employment relationship
as covered by the Employment Security Act beyond the scope of the employment relationship as
covered by FUTA Compare RCW 5004 100 with 26 U.S.C, § 3306(1) and 26 US.C §
3121(d)(2); see also In re All-State Constr. Co , 70 Wn 2d 657, 664, 425 P 2d 16 (1967) (the test
to be apphed 1n determining the employment relationship under the Act 1s a siatutory one; and
common law distinctions between employees and independent contractors are mapphcable);
Skrivanich v. Davis, 29 Wn.2d 150, 158, 186 P 2d 364 (1947) (the 1945 legslature intended and
deliberately concluded to extend the coverage of the Act and by express language to preclude any
construction that mught limt the operation of the Act to the relationship of master and servant as
known to the common law or any other legal relationship), Unemp’t Comp. Dep’t v. Hunt, 17
Wn.2d 228, 236, 135 P.2d 89 (1943) (our unemployment compensation act does not confine
taxable employment to the relattonship of master and servant, but brings within its purview many
indivaduals who would otherwise have been excluded under common law concepts of master and
servant, or principal and agent). Since then, the defimtion of “employment” under the Act has
remamed largely unchanged. Moreover, the “independent contractor” or ABC test has also
remamed the same, except that in 1991 the legislature added a separate, six-prong test to the
traditional three-prong test. See ESSB 5837, ch. 246 § 6, 52™ Leg, Reg. Sess. (Wash. 1991);
compare RCW 50.04.140(1) with RCW 50.04,140(2).

Over the years, the appellate courts 1n Washington as well as the Commussioner’s Review
Office (as the final agency decision-maker on behalf of the Department) have grappled with the
concé,pt of “employment” under RCW 50.04.100 and apphed the “independent contractor” test
1'mder RCW 50 04.140 1n vanous factual scenanos, finding any given relationship either within or

the director that (1) Such individual has been and will continue to be free from
control or direction over the performance of such service, both under tus contract
of service and n fact, and (1) Such service 1s either outside the usual course of
the bustness for which such service s performed, or that such service 1s performed
outside of all the places of business of the enterprises for which such service 1s
performed, and (1) Such individual 15 customanly engaged mn an independently
established trade, occupation, profession or bustness, of the same nature as that
involved m the contract of service

See Laws of 1937, ch 162, § 19(g)(5)
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outside the intended scope of the Act. See, e.g., State v. Goessman, 13 Wn.2d 598, 126 P.2d 201
(1942) (barbers were held to be 1n employment of the barber shop; but the legislature later enacted
RCW 50 04 225 to exempt barbers from covered employment), Sknvamch, 29 Wn.2d 150 (crew
members were in employment of the fishing vessel), All-State Constr. Co., 70 Wn.2d 657 (siding

appl1cators were 1n employment of the construction company); Miller v Emp’t Sec. Dep’t, 3 Wn.
App. 503, 476 P.2d 138 (1970) (individuals performung bucking and falling activities were 1n
employment of the logging contractor); Schuffenhauer v. Emp’t Sec. Dep’t, 86 Wn.2d 233, 543
P.2d 343 (1975) (clam diggers were 1n employment of the wholesaler of clams), Daily Herald Co.

v. Emp't Sec. Dep't, 91 Wn.2d 559, 588 P.2d 1157 (1979) (bundle droppers were 1n employment
of the newspaper pubhsher), erome v. Emp't Sec. Dep’t, 69 Wn App. 810, 850 P. 2d 1345 (1993)
(food demonstrators were tn employment of the food demonstration business); Affordable Cabs |

Inc_v. Emp’t Sec. Dep’t, 124 Wn. App. 361, 101 P.3d 440 (2004) (taxicab dnvers were
employment of the taxicab company); but, see, e g, Cascade Nursing Serv, Itd v. Emp’t Sec
Dep't, 71 Wn. App. 23, 856 P.2d 421 (1993) (nurses were not 1n employment of the nurse referral
agency); In re Judson Enterpnises, Inc Empl. Sec. Comm’r Dec.2d 982 (2012) (no employment
relationship was found because a business entity could not be an employee unless it was shown
that the business entity 1s actually an individual disguised as a business entity).

Two state appellate decisions pertained specifically to the trucking industry. In Penick v.
Emp’t Sec. Dep’t, 82 Wn App 30,917 P.2d 136 (1996), Division Two of the Court of Appeals
dealt with the relationship between a motor carmer who owned the trucks and the drivers who were
hired to drive the trucks k“conuéct dnyers”). In that case, the motor carrier owned the trucks and
operated them under its authority from the Interstate Commerce Commussion. The carrier supphed
fuel, repairs and maintenance, license, and 1i1surance; and it also handled state and federal reporting
requirements. The contract drivers paid their own federal mcome tax, soctal security and medicare
taxes, and motel and food expenses, they did not recerve sick leave, vacations, or other benefits.
The contract drivers could hire a “lumper” if they needed help m loading or unloading The
contracts, which could be terminated by either party at any time, entitled the contract drivers to 20
percent of the gross revenue generated by the loads they hauled In the event of an accident, the
contract drivers were required to pay damages not covered by the $2,500 deductible of the carrier’s
insurance policy. The contract drivers were also hable for shortage and cargo damage. The drivers

often installed a variety of amenuties on thewr assigned trucks to make life on the road more
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comfortable The motor carner secured the load for the outgoing trip, and the contract drivers
occasionally obtamnéd their own loads. Any dnver was free to reject an offer to haul a load secured
by the carrier and, mstéad, could choose to haul_ a load obtained by the driver The carrier obtained
return loads for about half the trips, and the drivers found their own return loads for the other half
of the trps. The motor carrier handled the billing and collection and provided bi-weekly draws
for trip expenses to the dnivers, It also made bi-weekly payments to the drivers for their share of
the payment for a particular haul The carrier required 1ts drivers to clean the inside and outside
of the truck, adhere to all federal and state laws and safety regulations, and to call 1n every day by
10 a.m while en route. But the motor carrier allowed the drivers to select their own routes and to
select their driving hours, so long as the hours complied ‘with legal requirements regarding
maximum driving time and rest periods. The carnier also permutted the drivers to take other people
with them. Id. at 34-35, After examunng all relevant facts, the Penick court held that the contract
dnivers were in employment of the motor carmier pursuant to RCW 50.04.100 and that their driving

services were not exempted from coverage under the “independent contractor” test pursuant to
" RCW 50.04.140 Id. at 39-44. However, the Penick court did not address the coverage 1ssue
pertaining to the owner-operators (who owned the trucks but leased them to the carrier) because
the motor carrier prevailed on that i1ssue before the Commussioner’s Review Office and did not
appeal. Id. at 39. Because the Commussioner’s Review Office did not publish the decision 1n the
Penick matter, our holdings in that matter cannot be deemed precedential. See RCW 50.32 095
(commissioner may designate certain decisions as precedents by publishing them); see also W.
Ports Transp., Inc. v. Emp’t Sec. Dep’t, 110 Wn. App. 440, 459, 41 P.3d 510 (2002) (unpublished
decisions of Commussioner have no precedential value).
Six years later, Division One of the Court of Appeals spoke on ihe coverage 1ssue
pertaining to the relationship between a motor carrier and one of its owner-operators. See W, Ports
Transp, 110 Wn. App. 440. In W. Ports, the motor carrier contracted for the exclusive use of

approximately 170 trucks-with-drivers (or owner-operators). The owner—opex:ators either provided
and drove their own trucks or hired others to drive them exclusively for the carmer The standard
independent contractor agreement contained various requirements that were dictated by federal
regulations governing motor carriers that utilized leased vehicles-with-drivers in mierstatc
commerce; 1t also contained the carrier’s own rules and policies. Pursuant to the independent

contractor agreement, the owner-operators were required to operate their trucks exclusively for the
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carrier, have the carrier’s insignia on the trucks, purchase their insurance through the carrier’s fleet
mnsurance coverage, participate i all the compény's drug and alcohol testing programs, obtain the
camier’s permission before carrying passengers, notfy the carner of accidents, roadside
mspections, and citations, keep the trucks clean and i good repair and operating condition in
accordance with all governmental regulations, and subnut monthly vehicle mamtenance reports.
The carrier determumned the owner-operators’ pickup and delivery points and required them to call
or come 1n to 1ts dispatch center o obtain assignments not previously scheduled and to file daily
logs of ther activities. The owner-operators recerved flat rate payments for the loads hauled and
were paid twice per month, The carner had broad nights of discharge under the independent
contractor agreement, and could termunate the contract or discipline the owner-operators for
tardiness, failure to regularly contact the dispatch unit, failure to perform contractual undertakings,
theft, dishonest, unsafe operation of the trucks, failure of equipment to comply with federal or state
hicensing requn'eménts, and failure to abide by any wnitten company policy. The owner-operators,
however, did have some autonomy. For example, the owner-operators decided the route to take
1n making deltveries; they also could have other drivers to operate the trucks in providing services
under terms of the independent contractor agreement. The owner-operators paid all of their truck
operating expenses and deducted the expenses on their federal mncome tax returns. Id at 445-47.
Based on these facts, the W. Ports court found that the carrier exerted considerable direction and

control over the driving services performed by the owner-operator and, accordingly, 1t failed the
first prong of the “independent contractor” test under RCW 50.04.140(1)(a). Id. at 452-54, The
W. Ports court also constdered and rejected the carrier’s contention that federal transportation law
preempted state employment security law. Id, at 454-57.

In thss case, the interested employer, System, 15 an nterstate motor carrier duly licensed by
the U.S. Department of Transportation and the Federal Motor Carrier Safety Admunustration (the

- successor agency to Interstate Commerce Commussion). See Declaration of Rehwald 1n Support

of Consolidated Motion for Summary Judgment (“Decl. of Rehwald”) § 3 at Admunistrative
Record (“AR”) 146. System hires approximately 381 company dnvers to operate equipment that
1t owns. In addition, System leases approximately 254 trucks from thurd parties commonly referred
to 1n the trucking industry as owner-operators. According to Rehwald, the use of owner-operators
1s common 1n the industry because of the fluctuating demand for trucking services. System 1s able

to reduce overhead costs and simplify its operations by contracting with owner-operators because
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the owner-operators own their equpment and lease it to System via a wrnitten equpment lease
agreement Id 5 at AR 147. System uses two different types of leases to lease motor vehicle
equipment from an owner-operator First, 1t uses a mileage lease on a very himited and infrequent
basis, which only affects a small percentage of the owner-operators leasing equipment to System,;
second, System uses a percentage lease that compensates an owner-operator based on a percentage
of the gross revenue generated by his or her equipment. Id ¥ 6 at AR 148. System’s principal
office 1s located in Cheney, Washington; 1t also has terminals 1n a number of different states,
including California, Anzona, Indiana, Colorado, and Kansas. Both System’s con;pany dnivers
and its owner-operators are dispatched regionally, from regional fleets that serve certain
geographic areas. Id. {9 at AR 149 System’s load coordinators are responsible for planning and
coordinating freight hauling The load coordinator matches available loads with avarlable trucks
and trailers. The loads are hauled by either company drivers or owner-operators. See Stipulated
Finding of Fact No. 4. System does not dispute that the company drivers are 1ts employees,
however, System contends that the owner-operators are not 1ts employees, but independent
contractors, for unemployment insurance tax purposes See Stipulated Finding of Fact No. 2.

As discussed above, the Department conducted an audit of System for vanous quarters 1n
2007, 2008, and 2009, and, subsequently, reclassified the owner-operators as employees of System
and deemed their wages to be reportable for unemployment msurance tax purposes System moved
the OAH for summary judgment on federal preemption ground, essentially arguing that 1t is
entitled to judgment as a matter of law because RCW 50.04.100 and RCW 50 04.140 as applied
to motor carriers of the trucking industry 1n Washington are preempted by the Federal Aviation
Administration Authonization Act of 1994 (“FAAAA”) The crux of System's argument 1s that
the Department’s efforts in applymng RCW 50.04.100 and RCW 50 04 140 to the trucking industry
wﬂi eliminate the use of owner-operators from the trucking industry and effectively restructure
that industry, resulting in a substantial 1mpéct on its prices, routes, and services. The Department

responded by arguing that the Washington’s leading case, W. Port, has rejected the argument that
the state employment security law 1s preempted by federal motor carrier law; and that preemption
should not apply because any impact its application of RCW 50.04.100 and RCW 50.04.140 may
have on motor carriers 1s far too tenuous, remote, or peripheral to be preempted,

Federal preemption 1s based on the United States Constitution’s mandate that the “Laws of
the Unuted States . . shall be the supreme Law of the Land, and the Judges 1n every State shall be
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bound thereby.” See U.S CONST., art. VI, cl. 2; see also Amenquest Mortg. Co. v. Washington
State Office of Atty. Gen., 170 Wn 2d 418, 439, 241 P.3d 1245 (2010) (federal l]aw may preempt
state law by force of the Supremacy Clause of the United States Constitution) A state law that
conflicts with federal law 1s said to be preempted and 1s “without effect.” See Cipollone v. Liggett
Group, Inc, 505U S 504, 516, 112 S. Ct. 2608 (1992). Federal law may preempt state law in any
of the three ways: (1) expressly by the federal law’s terms; (2) impliedly by Congress’ intent to
occupy an entire field of regulation, or (3) by the state law’s direct conflict with the federal law

See Michigan Canners & Freezers Assoc. v. Agric. Mktg & Bargaming Bd., 467 U.S. 461, 469,
104 S. Ct. 2518 (1984). There are “two cornerstones” of federal preemption Junsﬁmdence: First,
the purpose of Congress 1s the ulttmate touchstone 1n every preemption case; secdnd. where
Congress has legislated m a field traditionally occupied by states, there is a presumption against
preemption See Wyeth v. Levine, 555 U.S. 555, 565, 129 S. Ct 1187 (2009). Where Congress
has superseded state legislation by statute, the courts’ task 1s to identify the domain expressly
preempted. To do so, the courts must first focus on the statutory language, which necessarily ‘
contans the best evidence of Congress’ preemptive intent. See Dan’s City Used Cars, Inc v.
Pelkey, 133 S Ct 1769, 1778 (2013) (1nternal citations and quotation marks omutted).

Congress enacted the Airhne Deregulation Act (“ADA”) 1n 1978 with the purpose of
furthering “efficiency, innovation, and low prices” 1n the awrline 1ndustry through “maximum
reliance on conipeuﬁve market forces.” See 49 U S.C §§ 40101(a)(6) & (a)(12)(A). The ADA
included a preemption provision that Congress enacted to “ensure that the States would not undo
federal deregulation with regulation of theirown ” See Rowe v. New Hampshire Motor Transport
Ass’n, 552 U.S. 364, 368, 128 S. Ct. 989 (2008) (quoting Morales v. Trans World Airlines, 504
U S. 374,378, 112 S. Ct. 2031 (1992)). The proviston specifically provides that “‘a State .. may

not enact or enforce a law, regulation, or other provision having the force and effect of law related

to a price, route, or service of an air carner .. . See 49 U.S.C, § 41713(b)(1)

In 1980, Congress deregulated the trucking industry. See Rowe, 552 U.S. at 368 (cining
Motor Carner Act of 1980, 94 Stat 793) Then, a little over a decade later, 1n 1994, Congress
borrowed the preemptton language from the ADA to preempt state trucking regulation and thereby
ensure that the states would not undo the deregulation of trucking. Id. (citing FAAAA, 108 Stat.
1569, 1605-06). The FAAAA‘preemptlcm provision states
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[A] State . may not enact or enforce a law, regulation, or other
provision having the force and effect of law related to a price, route,
or service of any motor cammer . with respect to the transportation

of property

See 49 U.S.C. § 14501(c)(1). Consistent with 1ts text and history, the U.S. Supreme Court
(“Court”) has instructed that, in interpreting the preemption language of the FAAAA, courts should

follow decisions interpreting the simular language in the ADA. See Rowe, 552 U.S. at 370.

In Morales, the Court first encountered the 1dentical preemption provxsnon under the ADA;
and the Court adopted its construction of the term “related to” from its preemption jurisprudence
under the Employee Retirement Income Security Act of 1974, defining the term broadly as “having

a connection with or reference to airline rates, routes, or services ' See Morales, 504 U.S. at 384,

The Court, however, reserved the question of whether some state actions may affect aicline fares
1n “too tenuous, remote, or penipheral a manner” to trigger preemption, giving as examples state
laws prohibiting gambling and prostitution as applied to aithines Id at 390. Over a decade later,
1n Rowe, the Court examined whether the FAAAA preempted a state’s tobacco delivery reéulatnon,
which 1imposed several requirements on drivers of tobacco products See Rowe, 552 U S at 369.
In holding that the state’s statute was preempted by FAAAA, the Court essentially adopted its
reasohmg in Morales, because ADA and FAAAA consisted of tdentical preemption language and

further because “when judicial interpretations have settled the meaning of an existing statutory
provision, repetition of the same language in a new statute indicates, as a general matter, the intent
to incorporate its judicial interpretations as well.” Id at 370 (quoting Memill Lynch, Pierce, Fenner
& Smuth Inc. v. Dabat, 547 U.S. 71, 85, 126 S Ct 1503 (2006)). In reaffirming Morales, the Court

in Rowe explained:

. . . (1) that “[s]tate enforcement actions having a connection with,
. orreference to,” carrier “ ‘rates, routes, or services’ are pre-empted”;
(2) that such pre-emption may occur even if a state law’s effect on
rates, routes, or services *“1s only indirect”; (3) that, 1 respect to pre-~
emption, it makes no difference whether a state law is “consistent”
or “inconsistent” with federal regulation, and (4) that pre-emption
occurs at least where state laws have a “significant impact” related

to Congress' deregulatory and pre-emption-related objectives.
Id. (internal citations omitted) Subsequently, the Court cantioned that the breath of the words

“related to” did not mean the sky was the limut and that the addition of the words “with respect to
the transportation of property” masstvely limited the scope of preemption ordered by the FAAAA,
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See Pelkey, 133 S. Ct. at 1778 (FAAAA did not preempt state-law claims for damages against a
towing company regarding the company’s post-towing disposal of the vehicle) (intemal quotation

marks omitted) Finally, in Am. Trucking Ass’n, Inc. v. City of Los Angeles, 133 § Ct. 2096
(2013), the Court addressed another aspect of the FAAAA preemption — the “force and effect of

law” language, drawing a distinction between a government’s exercise of regulatory authonty and
its own contract-based participation in the market. The Court held that, when the government
employed the “hammer of the crimtnal law” to achieve 1its intended goals, 1t acted with the force
and effect of law and thus the concesston agreement"s placard and parking provisions were
preempted by the FAAAA because such provisions had the “forcq and effect of law.” Id. at 2102~

- 04,
In the meantime, the lower federal courts do not seem to agree on the FAAAA'’s preemptive

effects on state law. For example, 1n Californians for Safe & Competitive Dump Truck Transp. v.
Mendonca, 152 F.3d 1184, 1189 (9 Cir. 1998), the Ninth Circunt held that California’s prevaihing

wage law, a state l]aw dealing with matters traditionally within a state’s police powers, had no more
than an indirect, remote, and tenuous effect on and, thus, was not “related to” the motor carmers’
prices, routes, and services within the meaning of the FAAAA's preemption clause. Most recently,
the Ninth Circust, n holding that California’s meal and rest break laws were not preempted by
FAAAA, reasoned that:

[The meal and break laws] do not set prices, mandate or prolubit
certain routes, or tell motor carrers what services they may or may
not provide, either directly or indirectly. They are “broad law[s]
applymg to hundreds of different industries” with no other
“forbidden connection with prices{, routes,] and services.” They are
normal background rules for almost all employers doing business in
the state of California. And while motor carners may have to take
1nto account the meal and rest break requirements when allocating
resources and scheduling routes — just as they must take into account
state wage laws or speed limts and weight restrictions, the laws do
not “bind” motor carrers to specific prices, routes, or services. Nor
do they “freeze into place” prices, routes, or services or “determin(e]
(to a sigmficant degree) the [prices, routes, or] services that motor
carriers will provide  Further, applying California’s meal and rest
break laws to motor carrters would not contribute to an
impermussible “patchwork” of state-specific laws, defeatung
Congress’ deregulatory objectives
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See Dilts v. Penske Logistics, L1.C, 769 F.3d 637, 647 (9* Cir. 2014), cert denied, 135 S. Ct. 2049
(2015) (1nternal citations omutted).

In contrast, the Ninth Circuit have held that a complete ban on the use of independent
contractors could not survive the FAAAA preemption. See Am Trucking Ass'ns, Inc. v. City of
Los Angeles, 559 F.3d 1046, 1056 (9™ Cir. 2009) (the independent contractor phase-out provision
in Port of Los Angeles’ concession agreement was “one highly likely to be shown to be
preempted”); see also Am. Trucking Ass'ns, Inc. v. City of Los Angeles, 660 F.3d 384, 407-08
(9% Cir. 2011) (the employee-driver provision was preempted by FAAAA as related to rates,
routes, and services; and 1t did not fall under either the safety exception or market participant
exception). Furthermore, 1n considering whether a Massachusetts statute, restricting the second -
prong (1. prong B) of the traditional independent contractor test to only one altemnative (re. the
“outside the usual course of the business” alternative), was preempted by FAAAA, the First Circust
stated that:

'First, a statute’s “potential” impact on carriers’ prices, routes, and

services can be sufficient 1f 1t 1s significant . .. We have previously

. . . allowed courts to “look[ ] to the logical effect that a particular

scheme has on the delivery of services or the setting of rates.”

Second, this logical effect can be sufficient even if indirect. . .. Far

from immumzing motor carriers from all state economic

regulations, we are following Congress’s directtve to immunize

motor carmiers from state regulations that threaten to unravel

Congress’s purposeful deregulation in ths area.
See Mass. Delivery Ass’n v. Coakley, 769 F.3d 11, 21 (I* Cir. 2014) (internal citation onufted).
Following a remand from the First Circuit, the lower district court held that prong B of the
Massachusetts’ independent contractor statute was preempted by the FAAAA, See Mass. Delivery
Ass’n v. Healey, 2015 WL 4111413 (D. Mass. July 8, 2015).

It 1s aganst the backdrop of the U.S. Supreme Court’s decisions 1n Morales, Rowe, and
Pelkey as well as'a plethora of seemingly conflicting decisions of the lower federal courts, that we
now confront System’s federal preemption argument. System contends that the FAAAA preempts
the Washington’s Employment Security Act as applted to the trucking industry because 1t directly
affects and, therefore, 1s “related to” the prices, routes, and services of 1ts motor carner business.
System introduced two declarations in support of its contention: a declaration by Larry Pursley,

Executive Vice President of Washington Trucking Assoctation, and a declaration by Joe
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Rajkovacz, Director of Regulatory Affars for the Owner-Operator Independent Drivers
Assoclation

According to Pursley, the owner-operators have long been an inportant component of the
trucking industry, both nationally and locally The owner-operators are utilized 1n most, 1f not all,
sectors of the industry, including long—héul trucking, household goods moving, and mntermodal
operations Motor carriers contract: with owner-operators to obtain the owner-operators’
equipment to haul freight on an as-needed basis. See Declaration of Pursley in Support of
Consolidated Motion for Summary Judgment (“Decl. of Pursley”) 1 6 at AR 93. With the
economic deregulation of the interstate trucking industry, the vast majority of trucking business
are small businesses, and nearly 96 percent of those bustnesses operate fewer than 20 trucks and
nearly 88 percent operate six trucks or less. Consequently, the trucking industry 1s a highly diverse
industry, resulting in intense competition and low profit margins Id § S at AR 92. Pursley asserts
that the assessments imposed by the Department on motor cammers will fundamentally change the
business models of bothimotor carriers and owner-operators throughout Washington, because the
Department will effectively prohibit carriers from using tndependent owner-operators. According
to Pursley, réqumng carniers to use employees rather than independent contractors will force
carriers to establish and maintamn an employee workforce 1 order to meet peak demand and to
considerably build the related infrastructure such as trubks, admimistrative staff, and garages
Moreover, requiring carriers to convert independent owner-operators into employees will compel
carriers to take on addittonal employment-related costs, including state and federal soctal security
taxes, unemployment insurance taxes, and medical and retirement costs. As a result, carmers
would need to raise their prices 1n order to defray the additional expenses. Id. § 10 at AR 94
Finally, Pursley asserts that the Department’s effort will lead to dimunished economic choices and
reduced income for owner-operators by forcing them‘to get their own motor carrier authonty if
they are to matntain their independence. Id q 11 at AR 95.

Additionally, System requests us to depart from our state’s appellate decision 1n W. Ports,
which held that federal transportation law did not preempt state employment secunity law See W.
Ports, 110 Wn. App. at 454-57. System argues that W. Ports court never analyzed the FAAAA
preemption clause under 49 U S.C. § 14501(c)(1) and that W. Ports court’s two bases for rejecting
the preemption argument are no longer valid in light of the subsequent U.S, Supreme Court’s

dectston in Rowe, See System’s Petition for Review at 3.
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While System’s arguments are appealing and we are tempted to address the ments of the
federal preemption 1ssue, we must be mindful of our limited authority as a quasi-judicial body. As
a general proposition, the Commussioner’s Review Office, being an office within the executive
branch of the state government, lacks the authority or junisdiction to determine whether the laws 1t
adminsters are constitutional, only the courts have that power. See RCW 50.12.010, RCW
50 12 020; Bare v. Gorton, 84 Wn.2d 380, 383, 526 P.2d 379 (1974); In re Kellas, Empl. Sec.
Comm’'r Dec.2d 825 (1991) (Commussioner’s Review Office 1s part of an admunistrative agency

in the executtve branch of government and 1s thus without power to rule on constitutionality of a
legtslation; that function 1s reserved to judicial branch of government); In re Bremerton Chrnistian
Schools, Empl. Sec. Comm’r Dec.2d 809 (1989), In re Ringhofer, Empl. Sec, Comm’r Dec.2d 145

(1975). On the other hand, the supenor court, on judicial review of a final agency order 1ssued by
the Commussioner’s Review Office, may hear arguments and rule on the conétntutionahty of the
Department’s orders. See RCW 34.05.570(3)(a) (the court shall grant rehief from an agency order
in an adjudicative proceeding 1f the order, or the statute or rule on which the order 1s based, 1s 1n
violation of constitutional provisions on its face or as applied). Consequently, in keeping with the
authonty of the highest tribunals of Washington State and federal yurisprudence, we are of the view
that, to the extent the Washington’s Employment ‘Security Act as applied to motor catriers of the
trucking industry implicates the Supremacy Clause of the United States Constitution (on the basis
that the Department’s enforcement effort is allegedly preempted by the FAAAA), the
Commussioner's Review Office, as an executive branch admumstrative office, 1s not the
apprdpnate forum to dectde such a constitutional 1ssue.

Despite the general prohibition on admunistrative agencies from deciding constitutional
1ssues, but with an eye toward assuring that the constitutional 1ssue 1n this case has been properly
addressed at the admimstrative level, we have reviewed the entire record developed by the OAH
below and are satisfied that the parties were allowed to present all evidence (via two declarations
filed on behalf of System) they deemed relevant to the federal preemption issue. Cdnsequently,
we are of the opinion that the OAH and the parties have developed a substantial and sufficient
record from which a court can make an informed and equitable decision on the constitutional front.

Finally, the Commussioner’s Review Office, as the final decision-maker of an executive
agency, 1s bound by the state appellate court’s decisions, and Systern has not supplied any

~ authonties for us to do otherwise. As such, to the extent that the W. Port court already considered
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and rejected the argument that federal transportation laws preempted state employment security
law, see W_Ports, 110 Wn App. at 454-57, we concur with the OAH that the Washington’s
Employment Security Act as applied to motor carrzers of trucking industry is not preempted by the
FAAAA preemption clause, See adopted Conclusions of Law Nos. 11 - 13 m Initial Order.

Vouid Assessment

In its Petition for Review, System requests that we dismiss the assessment 1n question as

vold on various grounds, See System’s Petition for Review at 5. We consider each of the grounds

below and decline to dismuss the assessment as void.
I .

First, System contends that the assessment 1s void because the Department lacked statutory

- authonty to issue the assessment. We disagree. Generally speaking, a Departmental order 1s vord

only when the Department lacks either personal or subject matter junsdiction  See Marley v. Dep’t

of Labor & Indus., 125 Wn 2d 533, 542, 886 P.2d 189 (1994). The type of controversy over which

an agency has subject matter jurisdiction refers to the general catégory of controversies 1t has

authority to decide, and 1s distinct from the facts of any specific case. See Singletary v. Manor

Healthcare Corp , 166 Wn. App. 774, 782, 271 P.3d 356 (2012). Obviously, the power to decide

a type of controversy includes the power to decide wrong, and an ncorrect decision is as binding

as a correct one See Marley, 125 Wn.2d at 543. “If the type of controversy 1s within the subject -
matter junisdiction, then all other defects or errors go to something other than subject matter
junisdiction ™ Id. at 539. As such, the assessment 1n question 1s vord only if System can show that
the Department lacked personal or subject matter junsdiction to issue the assessment. Here,
System has not challenged the Department’s personal junisdiction. Moreover, 1ssuing tax
assessments to Washington employers, putative or otherwise, for unemployment insurance tax
purposes 1s precisely within the subject matter jurisdiction delegated to the Department by the
Washington state legislature, Consequently, we may not void the assessment in question for want
of personal or subject matter junsdiction.
) 1

System next argues that the assessment 1s a result of arbitrary or capricious action on the
part of the Department. System’s argument 1s not well-taken. In general, courts should not probe
the mental processes of admimstrative officials in making a decision, See Nationscapital Mortg
Corp. v. Dep't of Fin. Insts., 133 Wn. App. 723, 762-763, 137 P.3d 78 (2006) (citing Umted States
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v_Morgan, 313 U.S. 409, 422 (1941)). In the absence of evidence to the contrary, courts should:
“presume public officers perform their duties properly, legally, and in compliance with controlling
statutory provisions.” Id. at 763 (citing Ledgenng v. State, 63 Wn 2d 94, 101, 385 P.2d 522
(1963)) When a court conducts a’judicial review of matters of agency discretion, its role 1s limited
to ensuring that the agency has exercised its discretton 1n accordance with the law and has not
abused 1ts discretion. See RCW 34.05.574(1); see also NW Sportfishing Indus. Ass'n v. Dep’t of
Ecology, 172 Wn. App. 72, 91, 288 P.3d 677 (2012) (a reviewing court should avoid exercising
discretion that our legislature has placed 1n the agency). An agency abuses 1ts discretion when 1t
exercises its discretion 1n an arbitrary and capricious manner. See Conway v. Dep't of Soc &
Health Servs, 131 Wn. App. 406, 419, 120 P.3d 130 (2005). An agency action 1s arbitrary and
capricious 1f 1t 1s “willful and uﬁreasomng and taken without regard to the attending facts or

circumstances.” See Wash. Indep. Tel Ass’n v. Wash, Utils. & Transp, Comm’n, 148 Wn.2d 887,
905, 64 P.3d 606 (2003). An agency action 1s not arbitrary and caprictous if the decision 1s
exercised honestly and upon due consideration, even where there s room for two opinions. Id.
(“[W]here there 1s room for two opinions, an action taken after due consideration 1s not arbitrary
and capricious even though a reviewing court may believe 1t to be erroneous”), see also DeFelice
v. State, 187 Wn App. 779, 787-88, 351 P.3d 197 (2015). The scope of review under an arbitrary
and capricious standard 1s extremely narrow, and the party challenging the agency action carries a

heavy burden See Keene v. Bd. Of Accountancy, 77 Wn App 849, 859, 894 P.2d 582 (1995);
Ass'n of Wash. Spinits & Wine Distrib, v Wash State Liquor Control Bd,, 182 Wn.2d 342, 359,
340 P.3d 849 (2015). , ‘
In the instant case, System asserts that the Department acted arbitranly and capriciously
when 1t fatled to follow its own internal audit standards and manuals, such as Tax Audit Manual,
Status Manual, and Generally Accepted Audit Standards. However, internal polictes, directives,

and standards do not generally create law that binds the agency, unless they are formally
promulgated pursuant to legislative delegation. See Joyce v_Dep’t of Corrections, 155 Wn.2d 306,
323, 119 P.3d 825 (2005). Accordingly, the Department’s failure to adhere to its own internal, |
nonbinding standards or manuals 1s not an #rbxtrary and capricious action per se.

More troubling 15 the fact that the Department expected the tax specialist 1n this case to
find errors, errors of omitting employees, and errors of omitting remuneration. System asserts that

such performance expectations violated the audit standards of independence, objectivity, and
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impartiality, resulting 1n predetermined hability. We can agree with System this much. The goal
of an audat 1s to determne the accuracy of the matenal audited, no more and no less. However, an
auditing target or quota may be nothing more than assuring that the auditor 1s conducting the audits
thoroughly and adequately. Expecting that the auditors almost always find errors may be nothing
more than a statistical reality that most employers make mistakes Or, as explained by the tax
specialist 1n this case, the pre—a\udxt research by the auditor already established that the employers
selected for audit had most likely erred 1n ueaﬁng employees as independent contractors,
Consequently, performance expectations mmposed on an auditor do not 1n and of themselves make
the assessment arbitrary and caprcious, unless it can be shown that the auditor intentionally
fabricated or mantpulated the audit result to meet the performance quota or that the assessment
was utterly baseless. In this case, System has not alleged that the tax specialist intentionally
fabricated or otherwise manipulated the audit result to meet her performance quota; furthermore,
the assessment was certanly not baseless, especially when its result was consistent with the W.
Ports decision (finding an owner-operator was in employment of a motor carrier under the
Employment Secunity Act). See W. Ports, 110 Wn. App. at 459. Accordingly, we are not
persuaded that the Department acted arbitrarily and capncnouSly in issuing the assessment in
question.

System further asserts that the Department deliberately inflated the assessment by
including payments for equipment rental, payments to owner-operators with no situs connection
to Washington State, and payments to owner-operators with corporate form. This argument fails
on its ments The Department 1s fequxred to conduct audits with information provided by the

. employer or with the best information available if the employer fails to provide nécessary
information. See WAC 192-340-020 Employers are under an obligation to provide reports or
returns to the Department, and to make payroll and accounting records available to the Department.
See RCW 50.12.070, WAC 192-310-050(1) The employer records are required to be accurate
See RCW 50.12.070(1)(a) When an employer fails to provide sufﬁcxentiand accurate information
to the Department, the Department ié authonzed to arbutrarily make a report on behalf of such
employer, and the arbitrary report is deemed prima facie correct See RCW 50.12.080. Here,

- System did not provide all necessary information during the audit for the Department to make an
accurate assessment. Instead, System would like us to focus on what the tax specialist could or

should have done 1n reducing the assessment. Based on our review of the record, we are satisfied
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that the Department acted within the bounds of 1ts statutory authority, as the Department was only
required to make an arbitrary report on the basis of knowledge available to it pursuant to RCW
50.12.080 Because the burden 1s on System to provide necessary information to the Department,
the Department cannot thex’n be faulted for an “inflated” assessment. Regardless, System has now
stipulated to the correct amount of the assessment (1.€. $58,300 99), which is less than a quarter of
the origmal assessed amount (1.e. $264,057.40) See Stipulated Finding of Fact No 11. The
Department has excluded all items disputed by System in order to reach an agreement with System.
See Stipulated Findings of Fact Nos. 9, 10. As such, any grounds for System’s attack on the
vahidity of the assessment no longer exist, because the amount 1s no longer “inflated” pursuant to
the parties’ sttpzilatnon.

In any event, any misdeeds on the part of the Department in conducting the audit and |
issuing the assessment, do not warrant a dismissal or exclusion of the assessment m this case
After all, the statutes (1.e. Title SO0 RCW) and regulations (1.e. Title 192 WAC) do not require the
Department to follow any particular process or abide by any particular s;ahdard m conducting tax
audits To the extent that the Department’s audit was inadequate, incomplete, or lack of
professional due care, System has the right to appeal the assessment and request a hearing before
the OAH, and it dud so 1n this case. See RCW 50.32.030, see, e g., Motley-Motley, Inc v _State,
127 Wn. App. 62, 78-79, 110 P.3d 812 (2005) (even if Department of Ecology’s investigation of
Motley's water right was 1nadequate, tncomplete, and secret, Motley still had the opportunity to
request a hearing before the Pollution Control Hearings Board; and the proceedings before the
Pollution Control Hearings Board were de novo, without deference to Department of Ecology’s
initral/tentative decision). Accordingly, we concur with the OAH that System’s request to dismiss
or exclude the assessment 1n question shall .be demed. See adopted Conclusion of Law No. 14,

m

' Additionally, System argues that the Department should be “equitably estopped from
changing 1ts longstanding position that owner/operators are independent contractors, as evidenced
by the Penick case and [its] own manuals ” System’s argument tn this regard 1s not persuasive. A
party asserting equitable estoppel must establish: (1) an admission, statement, or act that 1s
inconsistent with a later claim; (2) a reasonable rehiance on the admmssion, statement, or act; and
(3) iyury that would result to the relying party if the first party 1s allowed to contradict or repudiate
the prior act, statement, or admission. See Robinson v_Sesttle, 119 Wn.2d 34, 82, 830 P.2d 318
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(1992). Equitable estoppel 1s based on the principle that a party should be held to a representation
made or position assumed where inequitable consequences would otherwise result to another party
who has justifiably and in good faith relied thereon. See Wilson v_Westinghouse Elec. Corp., 85
Wn.2d 78, 81, 530 P.2d 298 (1975). Equitable estoppel against the government 1s not favored.
See Finch v. Matthews, 74 Wn.2d 161, 169, 443 P.2d 833 (1968). Consequently, when a party
asserts the doctrine against the government, two additional requirements must be met: equitable
estoppel must be necessary to prevent a mamfest injustice, and the exercise of governmental
functions must not be impaired as a result of the estoppel. See Shafer v. State, 83 Wn 2d 618, 622,
521 P.2d 736 (1974). Finally, a party asserting equitable estoppel must prove each element of

estoppel by clear, cogent, and convincing evidence See Kramarevcky v. Dep’t of Soc. & Health
Servs., 122 Wn 2d 738, 744, 863 P.2d 535 (1993)
Without commenting on other elements of equitable estoppel, we conclude that System has

failed to prove the second element, in that its reliance on the Commussioner’s decision 1n the Penick

case and the Department’s own manuals 1s not reasonable ~ As discussed above, the
Commussioner’s Review Office did not publish the Penick decision and, thus, its holding with
regard to the owner-operators 1n that case 1s not binding See RCW 50.32.095; see also W. Ports,

110 Wn App. at 459. Moreover, System has not pointed out any affirmative statements m the
Department’s manuals that owner-operators are carmmer’s independent contractors, and we are
aware of none, Even if there were such statements 1n the internal manuals, those statements are

not binding on the Department. See Joyce, 155 Wn.2d at 323. Accordingly, System’s reliance on

the Commussioner’s decision in the Penick case and the Department’s 1nternal manuals is not
reasonable, and such unreasonableness becomes even more palpable in light of a subsequent
appellate decision where the court decidedly held that an owner-operator was not an independent
contractor, but an employee of the motor carrier, under the Employment Security Act. See W.

Ports, 110 Wn. App. at 459.

_ v

Finally, System contends that the assessment in thuis case somehow violated its
constitutional due process right. System relies on two U.S. Supreme Court cases, United States v.
. Powell, 379 U.S. 48 (1964) and United States v LaSalle Nat’] Bank, 437 U.S. 298 (1978), for the
general proposition that the IRS must use its summons authonty 1n good faith Those two cases,

however, did not address whether and how the taxpayers’ due process rights were violated by the ,
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IRS-1ssued summons and, thus, they are not helpful to this tnbunal 1n adjudicating System’s due
process claim, Without any substantive legal arguments that are supported by citations to the
record and legal authonties, we obviously cannét conclude the assessment 1n this case has violated
System’s due process night, procedural or substantive

o Employment

System is hiable for contributions, penalties, and interest as set forth in the Order and Notice
of Assessment 1f, during the period at assue, the owner-operators are 1n “employment” of System
as defined in RCW 50.04.100. See RCW 50 04.080; RCW 50.24.010. If the owner-operators’
employment 1s not established, System 1s not hiable for the assessed items. Ifkemployment 1s
established, System 1s liable unless the services 1n question are exempted from coverage.

We consider the 1ssue of whether an individual 1s 1n employment subject to this overarching
principle The purpose of the Employment Secunity Act, Title 50 RCW, 15 to mitigate the negative
effects of involuntary unemployment. This goal can be achieved only by application of the
insurance principle of shanng the risks, and by the systematic accumulation of funds during
penods of employment, To accomplish this goal, the Act 1s to be Iiberally construed to the end
that unemployment benefits are paid to those who are entitled to them See RCW 50 01.010;
Warmington v. Emp’t Sec. Dep'’t, 12 Wn App. 364, 368, 529 P.2d 1142 (1974). This principle
has been applied so as to generally find the exstence of an employment relationship See, e.g.,
All-State Constr, Co., 70 Wn.2d at 665; Penick, 82 Wn App. at 36’

“Employment,” subject only to the other provisions of the Act, means personal service of
whatever nature, unlimited by the relationship of master and servant as known to the common law
or any other legal relationship, including service 10 interstate commerce, performed for wages or
under any contract calling for the performance of personal services, wntten or oral, express or
implied. RCW 50.04.100 To determine whether a work situation satisfies the defimition of
“employment” 1 RCW 50.04.100, we must determine (1) whether the worker performs personal
services for the alleged employer; and (2) whether the employer pays wages for those services.
See Sknvanich, 29 Wn.2d at 157 The test for personal service 1s whether the services in question

were clearly for the énuty sought to be taxed or for its benefit See Daily Herald, 91 Wn 2d at 564
In applying this test, we look for a clear and direct connection between the personal services
provided and the benefit received by the entity sought to be taxed. See Cascade Nursing, 71 Whn.
App at 31,
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In this case, System 1s a common, for-hire motor carrier engaged 1n the business of
transporting vanous freight 1n interstate commerce for its customers. See Decl. of Rehwald ] 3,
4 at AR 146-47. System 1s considered a flatbed company using pnmanly flatbed, step-deck, and

_specialty trailers to haul heavy equipment, steel and aluminum coils, wallboard, lumber, and other

construction and building matenals. Id. { 4 at AR 147, Tl)le owner-operatorslperfonned freight
hauling services for System, which consisted of accepting freight onto the truck, covering the
freight with tarps as necessary, dnving the truck containing the freight to a delivery location, and
delivering the freight to System’s customer. See Stipulated Finding of Fgct No. 5. (As such, the
owner-operators’ personal services directly benefited System’s business Moreover, 1t 1s beyond
dispute that System paid wages for the services provided by the owner-operators. See Stipulated
Finding of Fact No. 6 (System collects payment from the customers and pays the owner-operators
remuneration for hauling the freight); see also Independent Contractor Agreement, Appendix ;‘A”
at AR 632. Consequently, the admintstrative law judge correctly concluded that the owner-
operators were 1n employment of System pursuant to RCW 50.04.100. See adopted Conclusion
of Law No. 4 1n Initial Order; see also Penick, 82 Wn. App. at 40 (as transportation of goods
necessarily required services of truck drivers, it was clear that the carrier dwectly used and
benefited from the dn‘vers’ services).
Independent Contractor Exemption

The services performed by the owner-operators are taxable to System unless they can be
excluded puréuant to some other provisions of Title S0 RCW. See Skrivanich, 29 Wn.2d at 157.
The provisions of the Act that exclude certain services from the definition of employment are
found at RCW 50.04.140 throngh RCW 50.04.240, RCW 50 04 255, RCW 50.04.270, and RCW
50.04 275. The burden of proof rests upon the party alleging the exemption See All-State Constr.,
70 Wn.2d at 665. Just as RCW 50.04.100 15 to be Iiberally construed to the end that benefits be
pad to claimants who are entitled to them, the provisions of Title 50 RCW that exclude certain
services from the defimtion of employment are strictly construed 1n favor of coverage. See, e g,
In re Fors Farms, Inc., 75 Wn 2d 383, 387, 450 P 2d 973 (1969); All-State Constr., 70 Wn.2d at
665. Because the Act 1s intended for the benefit of a group that society seeks to aid, any exemption

available through the application of these tests must be scrutimzed even more closely than an
exemption to a tax levied purely for revenue-raising purposes. See Schuffenhauver v. Emp’t Sec
Dep’t, 86 Wn 2d 233, 239, 543 P.2d 343 (1975)
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In this case, the only exception that concerns us 1s found at RCW 50.04.140(1) and (2)
The truck-dnving and freight-hauling services performed by the owner-operators are excepted
from employment only if all of the requirements of esther section are met See All-State Constr.,
70 Wn.2d at 663. Here, the independent contractor agreements referred to the owner-operators as
independent contractors: '

It 1s expressly understood and agreed that Contractor 1s an
independent contractor for the Equipment and driver services
provided pursuant to this Agreement . . Contractor also agrees to
provide necessary documentation and apply for certification of its
independent contractor status where mandated by applicable state
law . . . Contractor’s performance of these responsibilities shall be
considered proof of its status as an independent contractor 1n fact,
Proof of such control and responsibility shall be submutted by
Contractor to Carrier as required by Carnier ..
See Independent Contractor Agreement § 24 at AR 630. Thus contractual language, however, 1s

.not dispositive of the 1ssue of whether the services 1 question were rendered in employment for
purposes of the Act. Instead, we consider all the facts related to the work situation. Penick, 82
Whn. App. at 39. :

, RCW 50.04.140(1) and (2) provide two alternative tests in determumng whether an
individual hired by an alleged employer to perform personal services 1s an “independent
contractor” for the purpose of unempl_oymént insurance tax. The first three critena in each test are
essentially identical 1n all aspects that are relevant to this case. The employer 1s required to prove
that an individual meets all of the critena 1n one of the tests 1n order to qualify that individual for

“this exemption, Therefore, 1f an individual fails to meet any single criterion, he or she will not be
considered an “independent contractor” and the employer 1s liable for contributions based on
wages paid to the individual pursuant to RCW 50.24.010.

A.  Direction and Control. ‘

The first criterion under RCW 50 04 140(1)(a) and (2)(a) 1s freedom from control or
direction. The key 1ssue here is not whether the alleged employer actually controls; rather, the
issue 1s whether the alleged employer has the right to control the methods and details of the

-- performance, as opposed te the ernd result of the work. Existence of this nght 1s decisive of the
issue as to whether an individual 1s an employec or mndependent contractor. See Jerome v Emp't

Sec. Dep’t, 69 Wn. App. 810, 816, 850 P.2d 1345 (1993),
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In this case, System entered into standard independent contractor agreements with the
owner-operators governing the relationship between the parties On the one hand, the owner-
operators enjoy some autonomy with regard to the performance of their freight-hauling and truck-
dnvmg services. For example, the owner-operators are responsible for the costs of operaung their
equipment, mcluding motor fuel, tires, lubnicants, maintenance, repaus, taxes, assessments
licenses, permuts, tolls, and scale fees The owner-operators maintamn their own hability and
property damage msurance while not operating for System, and are responsible for any nsurance
deductibles The owner-operators are also responsible for any other fine or fees 1mposed against
the equipment and cargo. See Independent Contractor Agreement I 4 at AR 627-28. Moreover,
the owner-operators are solely responsible for selecting, hiring, training, disciplining, discharging,
and setting hours and wages for, 1ts employee drivers and laborers. See Independent Contractor
Agreement 24 at AR 630. Finally, the owner-operators pay their own employees and make such
deductions or contributions as may be required by regulatory entittes. See Independent Contractor
Agreement § 13 at AR 629,

On the other hand, System exerts extensive controls over the methods and details of how
the freight-hauling and truck-driving services are to be performed by the owner-operators For
example, System has exclusive possession, control, and use of the trucking equipment, and
assumes complete responsibility for the operation of the equipment during the term of the contract,
See Independent Contractor Agreement q 2 at AR 627. Additionally, all bills of lading, waybills,
freight bills, and manifests shall indicate that the property transported 1s under the responsibility
of System. See Independent Contractor Agreement § 23(C) at AR 630. The owner-operators must
properly and correctly 1dentify the equipment and, upon termination of the contract, must remove
System’s 1dentification from the equipment and retumn to System all permits, plates, decals, door
signs, fuel cards, toil cards, load securement equipment, satellite equipment, and copies of
operating authonties. See Independent Contractor Agreement { 1, 2, 19 at AR 627, 629.
Although the owner-operators may trip lease their equipment to other motor carrters, they must
first obtan written authorization from System, See Independent Contractor Agreement 2 at AR
627. The owner-operators are required to submut to System delivery documents and other
paperwork, including copies of fuel purchases, daily vehicle condition reports, nlileage sheets,
delivery receipts, and monthly mamntenance reports. See Independent Contractor Agreement § 6
at AR 628. Moreover, the owner-operators must submut to System on a timely basts, all driver
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logs, physical examination certificates, accident reports, and any other required data, documents,
or reports, See Independent Contractor Agreement § 23(B) at AR 630. The owner-operators must
maintain their equipment 1n good operating condition and supply all safety devices as required by
System., See Independent Contractor Agreement 17 at AR 629. The owner-operators are
required to operate their equipment 1n a safe and prudent manner at all times and must ensure their
drivers comply with System’s policies and procedures and any subsequent revisions thereto, See
Independent Contractor Agreement J 23(E) at AR 630. At no tume shall the owner-operators allow
a passenger or a driver to occupy or operate the equipment who has not been approved by System.
See Independent Contractor Agreement 15 at AR 629. Further, the owner-operators and their
drivers must adhere to System’s drug and alcohol policy, ncluding participation 1n System’s
random drug and alcohol testing program. See Independent Contractor Agreement  23(D) at AR
630. System retains the right to disqualify any dniver supplied by the owner-operators if the driver
1s found to be unsafe or in violation of System’s minimum qualification standards or any policies
of System's customers. See Indepéndent Contractor Agreement § é3(A) at AR 630. The owner-
operators are required to immediately notify System of any accident involving the equipment or
the cargo transported by the equipment. The owner-operators are expected to cooperate fully with
System regarding any legal action, regulatory héanng. or other proceeding ansing from the
operation of the equipment, the relationship created by the agreement, or the services performed
under the agreement. Upon System’s request, the owner-operators must, at their own expense,
provide wnitten reports or affidavits, attend heanngs or trials, and assist mn securing evidence or
obtaining the attendance of witnesses The owner-operators are also required to assist n
investigation, settlement, or litigation of any accident, claim, or potential claim by or against
System.. See Independent Contractor Agreement ¥ 14 at AR 629, If the owner-operators fail to
complete timely transportation of commodities, abandon a shipment, or otherwise subject System
to liabilities, System has the nght to take possession of the shipment and complete the
transportation. See Independent Contractor Agreement ¥ 20, 22 at AR 629, Finally, System may
termunate the agreement with any owner-operator if the owner-operator commuts an 1llegal or other
misconduct that is detrimental to System or System’s business. See Independent Contractor
Agreementq 21 at AR 629, |

The above-referenced requirements imposed by S)"stem are generally incompatible with

freeing the owner-operators from 1ts control and direction, 1n other words, System is not just
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interested in the end result of the freight-hauling and truck-driving services performed by the
owner-operators, but 1t also concerns tself as to “how” those services are to be performed by the
owner-operators In sum, we concur with the administrative law judge that the owner-operators
have not met the first cnterion — freedom from control or direction — under RCW 50.04.140(1)(a).
See adopted Conclusion of Law No 9 in Imtial Order.

‘In its Petition for Review, System argues that the admimstrative law judge erred in
considering federally-mandated controls over the leased equipment to conclude that the owner-
operators did not satisfy the “control or direction” cnterion of the exemption test. See System’s
Petition for Review at 1-2. This argument, however, has been specifically rejected by the W_Ports
court:

It 1s true that a number of the controls exerted by Western Ports over
the .services performed by Mr, Marshall are dictated by federal
regulations that govern the use of leased trucks-with-drivers in
interstate commerce. Even so, RCW 50 04.100 suggests that the
Department properly can consider such federally mandated controls
i applying the statutory test for exemption, 1n that “service in
interstate commerce” 18 specifically included in the statutory
definition of “employment.” RCW 50 04 100 (*“Employment’ . ..
means personal service of whatsoever nature, . . . including service -
in 1nterstate commerce[ ]') It would make little sense for the

. Legislature to have specifically mncluded service in interstate
commerce as “employment™ only to automatically exempt such
service under RCW 50.04.140 based on federal regulations that
require a hugh degree of control over commercial drivers operating
motor vehicles in interstate commerce . ..

See W. Ports, 110 Wn App. at 453-54. Consequently, the administrative law judge did not err 1n
considering the federally-mandated controls over leased trucks-with~drivers (in addition to those

controls exerted by System itself over the owner-operators’ truck-dniving and freight-hauling
services) to conclude that the owner-operators have not met the first cnterion under RCW
50 04.140(1)(a) and (2)(a) .

Relying prumanly on Xamla v. Space Needle Corp., 147 Wn.2d 114, 52 P.3d 472 (2002),
System contends that “control” 1n the employment context requires a showing of something more
than “general contractual rights,” Id. at 121, and rather 1t means “control over the manner 1n which
the wor{k] 1s done,” such that the contractor *“is controlled as to his methods of work, or as to
operative detail” and “1s not entirely free to do the work 1n his own way * Id (quoting Restatement
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Second of Torts § 414 cmt. c (1965)) See System’s Petition for Review at 4 Imtially, we note
that Kamla 1s a case addressing the 1ssue of whether an employer retamned the right to direct a

contractor’s work so as to bring the employer within the “retaned control” exception to the general
rule of nonliability for injuries of a contractor, Id. at 119; and 1t 15 not a case nterpreting the
“control or direction” criterion under RCW 50.04.140(1)(a). Accordingly, we do not find the
Kamla’s reasomng readily applicable to the case at hand. However, even if we were to consider
Kamla as persuasive authonty for this case, we find nothing said 1n Kamla 1s inconsistent with the

decisions interpreting the “control or direction” criterion under RCW 50 04.140(1)(a). As
correctly noted by System, we must consider the amount of control exerctsed over the “methods
and detals” of the work in evaluating the v“control or direction” criteron under RCW
50.04 140(1)(a). See Jerome, 69 Wn, App. at 816; W. Ports, 110 Wn; App. at 452.

System further argues that the contract terms do not show controls over “methods and

details” of how the freight-hauling services are performed, but merely show the general contractual

rights of the parties. See System’s Petition for Review at 4. System’s arguinent 1s not persuasive.
In fact, general contractual nghts can be viewed as controls over methods and details of the
services rendered For example, under the terms and conditions of the independent contractor
agreement 1n W_Ports, 110 Wn App. at 447, the carmer had the right to termunate the contract or

discipline the owner-operator for tardiness, failure to regularly contact the dispatch unit, failure to
perform contractual undestakings, theft, dishonesty, unsafe operation of the truck, failure of
equipment to comply with federal or state licensing requirements, and failure to abide by any
written company policy. The W. Ports court specifically considered those contractual nghts 1n
evaluatmgvthe “control or direction” criterion under RCW 50.04.140(1)(a). Id. at 454.

In sum, 1t 1s not any single contractual right, or any single control over an equipment
(federally mandated or otherwise), or any single detail of the personal services rendered, that will
help ths tribunal distinguish an independent contractor from an employee, inevitably, 1t has to be
all of those things and more, considered in aggregate, that will aid us in deciding whether an
individual 1s an independent contractor or an employee for unemployment msurance tax purposes.

B Outside Usual Course of Business or Outside All Places of Business.

The second cnterion under RCW 50.04.14)(1)(b) 1s that the service i question esther be
performed outside the usual course of business for which such service 1s performed, or that it be
performed outside all places of business of the enterprise for which such service 1s performed.
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Regarding the first alternative, System’s usual course of business 15 to transport goods 1n interstate
commerce, and the owner-operators provided truck-driving services to System  As such, the
owner-operators’ services were performed within, not outside, the uéual course of System’s
business. Accordingly, Sysiem fails the first altermative under RCW 50.04.140(1)(b)

Regarding the second alternative under RCW 50.04.140(1)(b), the cntical inquury 1 this
case 1s whether the trucks owned by the owner-operators but leased to System constitute the places
of System’s business. W. Ports did not address thus 1ssue as the court there disposed of the case
on the first criterion of the independent contractor test under RCW 50.04.140(1)(a). See W_Ports
110 Wn. App at 459 Although the court 1n Penick held that the trucks were the carner’s places

~ of bustness, 1t relied on the fact that the carrier owned the trucks used by the contract drivers. See

Penick, 82 Wn App at 43. Thus, Penick 1s factually distinguishable because System did not own

the trucks at issue here but, nstead, leased the trucks owned by the owner-operators. Other
appellate decisions seem to suggest that premises leased by a putative employer or otherwise
specified by a putative employer for work purposes, could constitute such employer’s place of
busmess See, e g., Schuffenhauer, 86 Wn 2d at 237 (clam digging on land leased by employer
not outside all places of business), Miller v. Emp't Sec. Dep’t, 3 Wn App. 503, 506, 476 P.2d 138
(1970) (umber harvesting on land leased by employer performed at place of business of employer);
Affordable Cabs, Inc v Emp't Sec Dep’t, 124 Wn App 361, 371, 101 P.3d 440 (2004) (tax:
dniver drove to locations specified by the employer; while these places were not owned by the
embloyer. they were places where the driver was “engagéd in work™); however, these appellate
decistons did not deal with the type of leasing practices prevalent in interstate trucking industry
and, hence, their applicability to the case at hand 1s rather limited.

Here, we are dealing with a unique contractual relattonship between common carriers and
owner-operators that effectuates the lease of equipment (i.e. trucks) along with driving services;
and such contractual relationshup 1s subject to extensive federal safety regulations designed for the
protection of the public and applying to both motor cammers as well as owner-operators. See,
generally, Federal Motor Carrier Safety Admimstration (“FMCSA”) Regulations, 49 CF.R Parts
300 — 399, In order td clarify the role of federal leasing regulations and thewr mmpact on
mdependent contractor status, the Interstate Commerce Commussion (the predecessor agency to
FMCSA) promulgated 49 C.F.R. § 376.12(c)(4), which states
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' Nothing m the provisions required by paragraph (c)(1) of this

section 1s intended to affect whether the lessor or drver provided by

the lessor 1s an independent contractor or an employee of the

authorized carmer lessee. An independent contractor relationship

may exist when a carrier lessee complies with 49 U.S.C 14102 and

attendant adminustrative requirements
In essence, 49 C FR § 376.12(c)(4) cautions us that an independent contractor relationship may
still exist between a motor carrier and an owner-operator, notwithstanding the fact that the motor
carrigr must comply with 49 U.S.C. § 14102 and 49 C.F.R. Part 376 in general, and 499 C.FR. §
376.12(c)(1) 1n particular, 49 C.FR. § 376.12(c)(1) specifically provides that;

The lease shall provide that the authorized carner lessee shall have

exclusive possession, control, and use of the equipment for the

duration of the lease. The lease shall further provide that the

authonzed carrier lessee shall assume complete responsibility for the

operation of the equipment for the duration of the lease. (Emphasis

added.)
Conseguently, pursuant to 49 C.F R, § 376 12(c)(4), a carner’s “exclustve possession, control, and
use of the equipment” and a carrier’s “complete responsibility for the operation of the equipment”
do not completely negate the possibility of finding an independent contractor relationship between
a carnier and an owner-operator.

Consistent with the spinit of 49 CF.R § 376 12(c)(4) and 1n hight of the lack of appellate
decistons on the issue, we conclude that a mere leasing arrangement where a carrier (1 e, the lessee)
assumes possession of and responsibility for the equipment (1e. truck) owned by an owner-
operator (i.e. lessor) does not 1n and of itself transform the equipment mto the catrier’s place of
busmess. To conclude otherwise will effectively preclude a carrier from ever being able to satisfy
the second alternative under RCW 50.04.140(1)(5). With that being said, a carnier, however, may
st1ll fail the second alternative — outside all places of business — under RCW 50.04.140(1)(b), 1f 1ts
owner-operators are to engage themselves 1n other places of the carmer’s business, such as the
carrier’s office, repair shop, or termunal, in addition to simply driving the trucks leased to the
carrier

In thus case, System leased the trucks owned by the owner-operators, and, as required by
49 C.E.R. § 376.12(c)(1), the independent contractor agreements between System and the owner-
operators provided that System “shall have exclusive possession, control, and use of the equipment
specified in thus contract for the during of the contract” and *shall assume complete responstbility
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for the operation of said equipment during the term of the contract.” See Independent Contractor
Agreement { 2 at AR 627 As discussed above, the sheer fact that System leased the trucks with
driving services does not automatically transform the trucks (leased to System but owned by the
-owner—dperators) mto the places of System’s business pursuant to 49 C.FR § 376.12(c)(4).
Moreover, the record does not show that the owner-operators routinely engaged themselves 1n
other places of System’s bustness, such as the office, repair shop, or termunal. Accordingly, we
are satisfied that the truck-dnving and freight-hauling services performed by the owner-operators
were performed outside all places of System’s business and, thus, System has satisfied the second
altemnative under RCW 50 04.140(1)(b).

C.  Independently Established Business

The third criterion under RCW 50.04.140(1)(c) requires a showing that an individnal 1s
customanly engaged 1n an independently established trade, occupation, profession, or business, of
the same nature as that involved in the contract of service with the alleged employer. Proof of
independently established business requires evidence of an enterprise created and existing separate
and apart from the relationship with the alleged employer, an enterprise that will survive the
termination of that relationship. The courts have traditionally examined the following factors as
indrcia of an independently established business (1) the worker has a separate office or place of
business outside of his or her home, (2) the worker has an investment in the business; (3) the
worker pfovxdes equipment and supplies needed for the job; (4) the alleged employer fails to
provide protection from nisk of 1njury or non-payment; (5) the worker works for others and has
indrwvidual business cards; (6) the worker 1s registered as an independent business with the state,
and (7) the worker 1s able to continue 1n business even if the relationship with the alleged employer
1s terminated. See Penick, 82 Wn. App. at 44.

Furthermore, when a business plans to operéte as an authonized for-hire motor carrier that
transports regulated commodities 1n interstate commerce in exchange for a fee or other
compensation, such business must obtain an interstate operating authority (MC number) through
the FMCSA. A business may need to obtain multiple operating authonties to support its planned
business operations. See Get Authority to Operate (MC Number), Fed Motor Carnier Safety
Admin., htgp,[/www.fmcsa.dot.gov/reglstranon/get-Enc-number—authonty-opgrate (last visited
December 17, 2015). The types of operating authonties include the authonity for motor carmer of
property (except household goods), the authonty for motor carrier of household goods, the
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authority for broker of property (except household goods), and the authority for broker of
household goods. See Types of Operating Authorty, Fed. Motor Carrier Safety Admn,,
http_://www.fmcsa.dot.gov/reggstrauon/tm‘ s-operating-authonty (last visited December 17,
2015). Consequently, one of the unique characteristics about the trucking mndustry is the federal
requirement that an owner-operator obtain an operating authority (MC number) in order to engage
1n the business of transporting goods in interstate commerce, otherwise, the owner-operator must
operate under another carrier’s operating authority In other words, when 1t comes to the trucking
industry, whether an dwner—operator has his or her own operating authonty 1s an additional
paramount factor for the purpose of proving independently estabhished business under the third
criterton of RCW 50.04.140(1)(c). If an owner-operator wishes to sell his or her services, invoice
for the services, collect for the services, and maintain safety 'records as required by federal
regulations, all the while continuing to operate his or her truck, maintain the truck, and manage
the load, then he or she has the option to obtain the operating authonity. And if an owner-operator
does not wish to take upon the administrative burdens of running a business, he or she still has the
option of leasing onto an authorized motor carrier with operating authority See Douglas C. Grawe,
Have Truck, Will Drive The Trucking Industry and The Use of Independent Owner-Operators
Over Time, 35 Transp. L.J. 115, 133 (2008). However, 1f an owner-operator chooses the latter
option, certam le;gal consequences may flow from that choice, one of which is that such owner-
operator may be deemed an employee of the carner for the purpose of unemployment 1nsurance
tax under the appropnate circurnstances. |

In this case, System did not introduce any evidence, documentary or testitmomial, to show
that the owner-operators at issue here had independently established enterprises or entities during
the audit period. The record 1s devoid of any business registration, business license, UBI number,
and account with the Department of Revenue tending to show the existence of an established
business entity. As such, 1t matters not that the owner-operators owned therr trucks and were
responsible for the costs of operating those trucks; or that the costs of the trucks or tratlers were
sigmificant; or that the owner-operators maintained their own financial books reflecting their
income and expenses. See Appellant’s Hearing Brief at 31. The fact remains that the owner-
operators had no established business entities that were separate and apart from their own
indrviduals in the first place
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Moreover, System did not introduce any evidence to show that the owner-operators had
their own operating authorities; instead, the owner-operators had to contract with System 1n order
to operate under System’s operati\ng authority As a result, the owner-operators could not engage
1n interstate transportation of goods idependent of another carrier with such operating authonty.
Because this additional factor weighs heavily agamst finding independently estabhshed business -
and further because many of the traditional factors are also not 1n favor of finding independently
established business,* we are satisfied that the owner-operators have not met the third cnterion of
the exemption test under RCW 50.04.140(1)(c). See accord Stafford Trucking, Inc, v. Dep’t of
Indus., Labor & Human Relations, 306 N.W.2d 79, 84 (1981) (“A truly independently estabhished

" businessman would obtain his own operating authority, equpment, msurance and customers If

the owner-operators were terminated by [the carnier], in all likelihood they would be out of work
until they could make simlar arrangements with another carrier”).

In summary, System has not carried its burden to prove the owner-operators are
mdependent contractors because these owner-operators have failed at Jeast one of the cniteria under
RCW 50.04.140(1) or (2) All of the disputed owner-operators are 1n “employment” of System
pursuant to RCW 50.04.100 and are not exempted under either RCW 50.04.140(1) or (2), or any
other provisions of law. Consequently, System 1s hable to pay the contnibutions, penalties, and
mtcfest assessed pursuant to RCW 50.24.010 in the amount of $58,300.99 for the period 1n

. question,

Now, therefore,

IT IS HEREBY ORDERED that the July 1, 2015, Initial Order 1ssued by the Office of
Admumstrative Hearings 1s AFFIRMED System 1s hiable for the contnbutions, -penalties, and
interest assessed pursuant to RCW 50.24.010 regarding the owner-operators in the amount of
$58,300.99 for the period of the second quarter of 2007 through the fourth quarter of 2009.

Dated at Olympia, Washington, December 18, 2015.*

S. Alexander Liu

Deputy Chief Review Judge
Commussioner’s Review Office

4 For example, the owner-operators were not registered as independent businesses with the state during the audit
period, the owner-operators did not have indtvidual business cards, and the putative employer here, System,
protected the owner-operators from nisk of non-payment by the customers See Stipulated Finding of Fact No 6 (the
owner-operators get paid for the freight hauled whether or not the customers pay)
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*Copies of this decision were mailed to all
interested parties on this date

RECONSIDERATION

Pursuant to RCW 34.05.470 and WAC 192-04-190 you have ten (10) days from the mailing and/or
delivery date of this decision/order, whichever 1s earlier, to file a Petstion for Reconsideration. No
matter will be reconsidered unless 1t clearly appears from the face of the Petition for
Reconsideration and the arguments 1n support thereof that (a) there 1s obvious matenal, clerical
error in the decision/order or (b) the petitioner, through no fault of his or her own, has been denied
a reasonable opportunity to present argument or respond to argument pursuant to WAC 192-04-
170. Any request for reconsideration shall be deemed to be demied 1f the Commusssoner’s Review
Office takes no action within twenty (20) days from the date the Petition for Reconsideration is
filed A Petition for Reconsideration together with any argument 1n support thereof should be filed
by mailing or delivening it directly to the Commussioner’s Review Office, Employment Secunity
Department, 212 Maple Park Drive, Post Office Box 9555, Olympia, WA 98507-9555, and to all
other parties of record and their representatives The filing of a Petition for Reconsideration 1s not
a prerequisite for filing a judicial appeal. :

JUDICIAL REVIEW

If you are a party aggrieved by the attached Commussioner’s decision/order, your attention 1s
darected to RCW 34 05.510 through RCW 34.05 598, which provide that further appeal may be
taken to the Supenior Court within thurty (30) days from the date of mailing as shown on the
attached decision/order. If no such appeal is filed, the attached decision/order will become final.
If you choose to file a judicial appeal, you must both. ’

Timely file your judicial appeal directly with the Superior Court of the county of your residence
or Thurston County. If you are not a Washington state resident, you must file your judicial appeal
with the Supenor Court of Thurston County. See RCW 34.05.514. (The Department does not
furnish judicial appeal forms.) AND

Serve a copy of your judicial appeal by mail or personal service within the thirty (30) day judicial
appeal period on the Commussioner of the Employment Secunity Department, the Office of the
Attomey General, and all parties of record.

The copy of your judicial appeal you serve on the Comnussioner of the Employment Security
Department should be served on or mailed to: Commussioner, Employment Secunity Department,
Attention: Agency Records Center Manager, 212 Maple Park Dnve, Post Office Box 9046,
Olympia, WA 98507-9046. To properly serve by matl, the copy of your judicial appeal must be
recerved by the Employment Security Department on or before the thirtieth (30™) day of the appeal
period. See RCW 34.05.542(4) and WAC 192-04-210 The copy of your judicial appeal your
serve on the Office of the Attorney General should be served on or mailed to the Office of the
Attorney General, Licensing and Admnistrative Law Division, 1125 Washington Street SE, Post
Office Box 40110, Olympia, WA 98504-0110
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INTERESTED PARTIES

System-TWT Transport
d/b/a System-TWT
PO Box 3456

Spokane, WA 99220

Employment Secunity Department
Legal Appeals Unit
PO Box 9046

- Olympia, WA 98507-9046

Talmadge & Fitzpatrick
Thomas Fitzpatrick

3rd Floor, Ste C

2775 Harbor Ave SW
Seattle, WA 98126

SAlLes '
ALJ Weber, Greg

Commissioner's Record 16-2-00121-6

Attorney General of Washington
800 5th Ave , Ste 2000
Seattle, WA 98104

Ogden Murphy Wallace, PLLC

Aaron P. Reinsche
901 5th Ave., Ste. 3500
Seattle, WA 98164-2008
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