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A. 	ARGUMENT IN REPLY 

THE STATE REPEATEDLY APPLIES THE INCORRECT 
STANDARDS OF MANIF'ES"I' CONSTII'U'I'IONAL ERROR 
AND INVITED ERROR, RATHER THAN INEFFECTIVE 
ASSISTANCE OF COUNSEL. 

'Fhe State spends a signiflcant amount of space in its response brief 

arguing the issues raised in Anderson's opening brief are waived and should 

not be considered under RAP 2.5(a) because they were not objected to at 

trial. See, e.g., Br. of Resp't, 12 ("Appellant has not explained to this court 

how pursuant to RAP 2.5 this cour-t should even address the allege [sic] 

error."); Br. of Resp't, 25 (asserting the errors asserted `are not of 

constitutional magnitude"). The State even faults Anderson for "not 

mention[ing] RAP 2.5 in his brie£" Br. of Resp't, 20. 

Anderson readily recognized in his opening brief that the two 

identified errors were not objected to by trial counsel. This is preeisely why 

Anderson raised the issues as ineffective assistance of counsei claims, 

which may be raised for the first tirne on appeal and are reviewed de novo. 

State v. Nichols, 161 Wn.2d 1, 9, 162 P.3d 1122 (2007); State v. Shaver, 

116 Wn. App. 375, 382, 65 P.3d 688 (2003). The State appears to either 

conflate or misunderstand the difference between ineffective assistance of 

counsel and unobjected-to manifest constitutional error. 
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Anderson assigned error to his trial attorney's ineffective 

perfonnance in failing to object to the erroneous reference to his outstanding 

warrant and proposing a jury instruction establishing Anderson had a prior 

conviction. Br. of Appellant, 1. This Court therefore reviews Anderson's 

claims to determine whether his attorney's performance was deficient and 

whether that deficiency prejudiced the "outcome of Anderson's trial. 

Strickland v. Washin tg_on,  466 U.S. 668, 685-86, 104 S. Ct. 2052, 80 L. Ed. 

2d 674 (1984). The State's discussion of RAP 2.5(a) is wholly irrelevant to 

this analysis. 

The State's discussion of the invited error doctrine is fikewise 

n7•elevant to tivs Court's analysis. See Br. of Resp't, 21-22. Washington 

courts have repeatedty recognized that review of instruetional error "is not 

precluded where invited error is the result of ineffectiveness of counsel." 

State v. Aho,  137 Wash.2d 736, 745, 975 P.2d 512 (1999);  State v. Woods, 

138 Wn. App. 191, 197, 156 P.3d 309 (2007) ("[The invited error doctrine] 

generally forecloses review of an instructional error, but does not bar review 

of a claim of ineffective assistanee of counsel based on such instruction."). 

'I'he State concedes evidence of Anderson's outstanding warrant 

"came into evidence," despite being excluded by the trial court. Br. of 

Resp't, 24, The State likewise concedes "[t]he best actions would have been 
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for [the prior convietion] instruction to be pulled from the packet," but "it 

was not." Br. of Resp't, 22. 

Essentially conceding defense counsel's error in allowing this 

evidence to be considered by the jury was deficient, the State focuses on the 

prejudice resulting to Anderson. In doing so, the State claims "the totality 

of the evidence must be addregsed to deterrnine ifthe case should stand eveii 

it [sic] this court determines that there was error." Br. of Resp't, 22. The 

State also recites the standard for determining whether sufficient evidence 

supports the conviction in discussing prejudice. Br. of Resp't, 24. But 

these, again, are the incorrect standards. 

In determining whether prejudice results from defense cowLsel's 

deficient performance, this Court considcrs whether there is a reasonable 

probability that but for counsel's deficiency, the result would have been 

different. State v. Thomas, 109 Wn.2d 222, 226, 743 P.2d 816 (1987). The 

accused "need not show that counsel's deficient conduct iuore likely than 

not altered the outeome of the case." Stricklaiid, 466 U. S. at 693. Anderson 

has done so in his opening brief, where he discussed how evidence of his 

outstanding war-rant and prior conviction underinined his identity defense. 

Br. of Appellant, 16-19. The State acknowledges "this was not a 

complicated trial," and the evidence "was simple [and] straightforward." 

Br. of Resp't, 23-24. This makes it all the more likely that the erroneous 
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references to Anderson's criminal history stood out to the jury and was 

improperly relied on as propensity evidence. 

This Court should reverse and remand for a new trial given defense 

counsel's multiple errors, which undermine confidence in the outcome of 

Anderson's trial. 

B. 	CONCLUSION 

For the reasons articulated here and in the opennlg brief, this Court 

should reverse Anderson's convictions and remand for a new trial. 

DATED tlus ~ ]Sf day of May, 2017. 

Respectfully submitted, 

NIELSEN, BROMAN & KOCH, PLLC 
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MARY T. SWIFT 
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Attorneys for Appellant 
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