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A.  SUMMARY OF ARGUMENT 

To justify an intrusion into an individual’s private affairs, a 

warrant application must provide the court with specific, reliable 

information to find probable cause that evidence of illegal activity will 

be found at a particular place on a particular date.  Detective Frank 

Randall submitted an affidavit that failed in two regards.  First, he did 

not provide the dates on which drug dealing was believed to have 

occurred in the residence and provided no other information that 

evidence of drug dealing would still be present in the residence.  

Second, he provided almost no information about the confidential 

informant who approached him about the residence.  The court 

nonetheless issued a warrant. 

Randall knew that guns might be in the home.  Yet, the warrant 

did not authorize the seizure of firearms.  While executing the warrant, 

the police seized eight firearms.  Although they were seized without a 

warrant, the court allowed evidence of the firearms to be admitted at 

trial.   

As a result, Tipasa Uiliata was convicted of possessing 

controlled substances with intent to distribute and unlawful possession 

of three firearms based on evidence seized after police executed the 
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warrant.  Because the warrant was insufficient in these three regards, 

the convictions should be reversed and the evidence suppressed.   

The convictions should also be reversed because the court held 

an in camera hearing without recording it.  The hearing concerned 

whether to disclose the identity of the confidential informant.  Without 

a record, Uiliata cannot challenge the court’s ruling. 

Alternatively, the sentencing enhancements for possessing with 

intent to distribute within 1,000 feet of a school bus route should be 

dismissed because the government presented insufficient evidence that 

a stop existed at the time of the possession, was within 1,000 feet of the 

site of the offenses, and was for “school buses” as that term is defined 

in the statute.     

B.  ASSIGNMENTS OF ERROR 

1.  The affidavit in support of the warrant application was stale.1 

2.  The affidavit in support of the warrant application contained 

insufficient information about the confidential source. 

3.  The firearms were unlawfully seized and should have been 

suppressed. 

                                            
1 Copies of the affidavit and warrant are attached as an 

appendix. 
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4.  The in camera hearing at which the court questioned the 

confidential informant was not recorded, denying Uiliata his right to 

appeal.   

5.  The evidence was insufficient to prove counts I and II were 

committed within 1,000 feet of a school bus route stop. 

6.  The judgment and sentence contains two scrivener’s errors. 

C.  ISSUES PERTAINING TO ASSIGNMENTS OF ERROR 

1.  An affidavit filed in support of a search warrant must contain 

sufficient information for a judge to find probable cause of criminal 

activity and that evidence of criminal activity can be found at the place 

to be searched.  The information must show the evidence will probably 

be found on the date of the search.  Was the affidavit stale when it 

failed to specify the dates on which prior drug deals occurred and did 

not contain other information showing evidence of drug dealing was 

likely to be present at the time of the search,  such that the reviewing 

judge had insufficient information to determine probable cause? 

2.  When a warrant application depends on an informant’s tip, it 

must demonstrate the basis of the informant’s information and the 

informant’s credibility.  Was the affidavit insufficient because it failed 

to state where or how the confidential informant acquired his 
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information and contained only conclusory statements that the affiant 

found the confidential informant credible?   

3.  A search warrant must insure the invasion of privacy is no 

greater than necessary by restricting the search to items for which the 

issuing judge has found probable cause of criminal activity.  Although 

the police were aware firearms might be present at the residence, the 

warrant does not list firearms among the items that could be seized.  

Should the court have suppressed the eight seized firearms where they 

were not authorized to be seized by warrant and no exception to the 

warrant requirement applies? 

4.  An in camera hearing must be recorded and the record sealed 

for review.  Did the failure to record an in camera hearing on the need 

for the government to disclose the confidential informant deny Uiliata 

his right to appeal, requiring reversal and remand for a new hearing on 

the record? 

5.  The State alleged counts I and II were committed within 

1,000 feet of a school bus route stop.  Is the evidence insufficient where 

the State failed to prove the bus route stop existed on the date of the 

offenses?  
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6.  Is the evidence insufficient where the State failed to prove 

the stop was within 1,000 feet of the site of the offenses? 

7.  Is the evidence insufficient where the State failed to prove 

the stop was used by a school bus as that term is defined in the statute? 

8.  Should the Court remand for the trial court to correct clerical 

errors in the judgment and sentence? 

D.  STATEMENT OF THE CASE 

Detective Frank Randall of the Klickitat County Sheriff’s Office 

was contacted by a “concerned citizen” who wanted to provide Randall 

with “local drug information” and was eager to “do some controlled 

buys.”  CP 21.  Sometime between March 20 and 24, 2016, Randall 

asked this informant to make two controlled purchases of drugs from 

the residence of Roger Neal at 1021 Dallesport Road.  CP 21-22.  

Randall provided the informant with recorded money for the purchase, 

and then sent the informant into the residence.  Id.  Randall could not 

see or hear the confidential informant once he went into the residence.  

Id.  Five to ten minutes later, the informant emerged, met Randall at an 

undisclosed location, and produced small quantities of 

methamphetamine.  Id.; RP 145-46.  The informant told Randall that, in 
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addition to Roger Neal, Tipasa Uiliata was at the residence during the 

informant’s purchases.  CP 22.   

On March 24, Randall applied for a search warrant for 1021 

Dallesport Road.  CP 21-24.  In the application, Randall provided little 

information on the confidential informant.  See id.  His affidavit states: 

 

CP 21.  Randall’s affidavit then recited that the confidential informant 

assisted with the two controlled drug purchases “on our about the week 

of March 20-24, 2016,” that Tipasa Uiliata is a fugitive from Oregon 

“considered to be armed and dangerous,” and that “a search warrant is 

warranted right away to protect the citizens.”  CP 21-22.  Randall also 

provided his law enforcement experience and general understanding of 

controlled substance dealing.  CP 22-23. 

 Judge Rick Hansen issued a warrant authorizing a search of 

1021 Dallesport Road, including all rooms, storage areas, surrounding 
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grounds, trash areas, garages and outbuildings.  CP 25.  The warrant 

authorized the seizure of particular property, including controlled 

substances, but did not specifically include firearms.  CP 25-26.   

 On March 25, a dozen police officers searched 1021 Dallesport 

Road, seized Neal and several others, including Uiliata, who was 

outside the residence, and seized dozens of items, including eight 

firearms, personal paperwork and photographs, digital scales, Ziploc 

bags, heroin and methamphetamine.  CP 27-30; RP 148-66, 170-71, 

176-84, 188-89, 194.   

 Uiliata was charged with two counts of possession with intent to 

deliver controlled substances (one count relating to the heroin and the 

other to the methamphetamine) and three counts of unlawful possession 

of a firearm.  CP 1-14, 39-42.   

Before trial, he moved to suppress the evidence because the 

warrant was stale as to the dates provided and lacked particularity for 

the firearms seized.  CP 15-30; RP 6-14.  The motion was denied.  RP 

9, 12, 14.   

Uiliata also moved to disclose the identity of the confidential 

informant.  CP 73-81.  The court granted an in camera hearing, at 

which the government would present the informant to the court for 
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questioning without Uiliata or his attorney present.  CP 90; RP 21-31.  

The hearing was held on June 14, 2016.  RP 32-47.  It was not 

recorded.  Decl. of Pamela Bell, Skamania Court Administrator ¶¶ 1-4; 

Decl. of Mary Jo Hanson, [Klickitat County] Court Administrator, ¶¶ 

1-4; see RP 45-47.2  On June 20, with Uiliata present and in open court, 

the court ruled that Uiliata “has not met it’s [sic] burden to show that 

the informant privilege should be pierced.”  RP 45-47; CP 91-93 

(findings of fact and conclusions of law). 

 At trial, Detective Randall testified to the controlled buys 

conducted by the confidential informant, without revealing his identity 

and without testimony from the informant.  RP 139-47.  Uiliata was 

convicted as charged, including on enhancements for each of the 

possession counts occurring within 1,000 feet of a school bus route 

stop.  CP 124-30.  The court sentenced Uiliata to 144 months’ 

confinement.  CP 263-73. 

                                            
2 A RAP 9.11 motion has been filed contemporaneously to add 

the declarations from the Court Administrators for the Klickitat and 
Skamania County courts to the record in this appeal.  The motion and 
declarations are also attached as an appendix. 
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E.  ARGUMENT 

1. The affidavit for a search warrant provided 
insufficient information about the timing and 
about the confidential informant. 

 
The Washington Constitution commands that, “No person shall 

be disturbed in his private affairs, or his home invaded, without 

authority of law.”  Const. art. I, § 7.  The Fourth Amendment likewise 

protects individuals from intrusions into their persons and property.  

U.S. Const. amend. IV.3  The police violated these provisions by 

seeking a warrant on insufficient information; the resulting search and 

seizure were unconstitutional.   

a. A neutral and detached magistrate reviews a warrant 
application for probable cause. 
 

A warrant to search a home can only be issued for probable 

cause.  U.S. Const. amend. IV; Wash. Const. art. I, § 7.  “The warrant 

must be supported by an affidavit that particularly identifies the place 

to be searched and items to be seized.”  State v. Lyons, 174 Wn.2d 354, 

                                            
3 “The privacy protections of article I, section 7 are more 

extensive than those provided under the Fourth Amendment.”  State v. 
Valdez, 167 Wn.2d 761, 772, 224 P.3d 751 (2009).  Unlike the Fourth 
Amendment, “article I, section 7 is not grounded in notions of 
reasonableness.”  State v. Snapp, 174 Wn.2d 177, 194, 275 P.3d 289 
(2012).  Rather, the inquiry is (1) “whether the state action constitutes a 
disturbance of one’s private affairs,” and if so, (2) “whether authority 
of law justifies the intrusion.”  Valdez, 167 Wn.2d at 772. 
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359, 275 P.3d 314 (2012).  An affidavit establishes probable cause only 

if it sets forth “sufficient facts to convince a reasonable person of the 

probability the defendant is engaged in criminal activity and that 

evidence of criminal activity can be found at the place to be searched.”  

Id.  Because the determination of probable cause must be made by a 

neutral and detached magistrate, and not by “police officers in the 

field,” the grounds must be set forth specifically enough that the 

magistrate can independently judge the truthfulness of the conclusions 

reached in the affidavit.  Id. at 359-60. 

On review, appellate courts demand that the magistrate perform 

her neutral and detached function, and not serve merely as a rubber 

stamp for the police.  Aguilar v. Texas, 378 U.S. 108, 111, 84 S. Ct. 

1509, 12 L. Ed. 2d 723 (1964).  

b. The affidavit provided no means for the magistrate to 
ascertain whether drugs were likely to be possessed for 
distribution in the house on March 24 when the warrant was 
issued. 
 

The facts set forth in the affidavit must support the conclusion 

that the evidence is probably at the premises to be searched at the time 

the warrant is issued.  Lyons, 174 Wn.2d at 360 (citing State v. Partin, 

88 Wn.2d 899, 903, 567 P.2d 1136 (1977)).  “[I]nformation that is not 

sufficiently grounded in fact is inherently unreliable and frustrates the 
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detached and independent evaluative function of the magistrate.”  State 

v. Thein, 138 Wn. 2d 133, 146-47, 977 P.2d 582 (1999). 

With respect to dates and times, the affidavit must be specific 

enough that the magistrate can determine whether it is probable that a 

search would reveal the suspected criminal activity or evidence.  Lyons, 

174 Wn.2d at 360-61.  Whether an affidavit is stale depends upon the 

time between the known criminal activity and the affidavit and the 

scope of the suspected activity.  Id. at 361.  “It should go without 

saying that the magistrate cannot determine whether observations 

recited in the affidavit are stale unless the magistrate knows the date of 

those observations.”  Id. 

The affidavit in this case set forth information pertaining to the 

two controlled buys that Detective Randall conducted with the 

confidential informant.  But the affidavit did not indicate the date or 

dates on which the two buys occurred.  See CP 21-24; Lyons, 174 

Wn.2d at 361 (when informant observed criminal activity and when 

affiant received the information are critical for determining staleness).  

It does not specify whether the two buys occurred on the same day or 

on different days.  CP 21-24.  It simply attested that the buys occurred 

“on or about the week of March 20-24, 2016.”  CP 21-22.  The 
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reviewing magistrate, Judge Rick Hansen, could not perform his 

constitutionally prescribed function to evaluate the affidavit for 

probable cause without the pertinent dates.  See State v. Jackson, 102 

Wn.2d 432, 436-37, 688 P.2d 136 (1984); Lyons, 174 Wn.2d at 361-62. 

In this case, law enforcement suspected simple drug dealing.  

CP 21-26.  Quantities of drugs may be sold, used or otherwise disposed 

of within a short period of time.  See State v. Hatcher, 3 Wn. App. 441, 

447, 475 P.2d 802 (1970) (noting State’s position that narcotics 

evidence is easily disposable); State v. Johnson, 94 Wn. App. 882, 887-

89, 974 P.2d 855 (1999) (noting possibility of quick destruction of 

drugs and related evidence).  Further, as the police attested here, drugs 

and supplies are frequently moved by those selling them.  CP 22-23.  

Thus, four days is a substantial, material passage of time when one is 

searching for evidence of simple drug dealing.  In contrast, evidence of 

a marijuana grow operation, for instance, would be difficult, costly and 

time-consuming to dismantle; thus probable cause could be found over 

a much longer period.  Lyons, 174 Wn.2d at 361 (probable cause might 

exist for marijuana grow operation after “passage of a substantial 

amount of time”).   
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Moreover, the affidavit in no manner indicates that drugs were 

likely to be present at the residence on March 24 when the warrant 

issued or March 25 when it was executed.  See CP 21-24; Lyons, 174 

Wn.2d at 361-62 (affidavit missing critical timing information could 

still establish probable cause if recency can be inferred from other facts 

and circumstances in the affidavit).  For example, the confidential 

informant did not indicate he saw drugs other than the small quantities 

he purchased and necessarily took with him.  “Probable cause cannot 

be made out by conclusory affidavits.”  State v. Helmka, 86 Wn.2d 91, 

92, 542 P.2d 115 (1975). 

Because the affidavit does not specify when the drugs were 

observed at the residence, it did not establish probable cause.  See 

Lyons, 174 Wn.2d at 360-62, 368. 

c. The affidavit also provided inadequate information on the 
source of the confidential informant’s information and his 
veracity. 
 

When a warrant application depends on an informant’s tip, the 

affidavit must demonstrate (1) the basis of the informant’s information 

and (2) the informant’s credibility.  Jackson, 102 Wn.2d at 433; 

Spinelli v. United States, 393 U.S. 410, 89 S. Ct. 584, 21 L. Ed. 2d 637 
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(1969); Aguilar v. State of Texas, 378 U.S. 108, 84 S. Ct. 1509, 12 L. 

Ed. 2d 723 (1964).   

If an affidavit is based upon information from a confidential 

informant, “the affidavit must contain background facts to support a 

reasonable inference that the information is credible and without 

motive to falsify.”  State v. Cole, 128 Wn.2d 262, 287-88, 906 P.2d 925 

(1995).   

In Cole, our Supreme Court found a warrant affidavit sufficient 

where it included sufficient information about the informant and the 

basis for his or her knowledge.  The Court summarized the pertinent 

facts provided as follows: 

In this case, the Gaddy affidavit included the following 
facts about the informant: (1) the informant lived in the 
neighborhood of the house that was the subject of the 
requested search; (2) the informant lived in that 
neighborhood for several years; (3) the informant worked 
in the community; (4) the informant had extended family 
who lived in the community; (5) the informant did not 
have a criminal record; (6) the informant came forward 
voluntarily; (7) the informant did not request 
compensation; and (8) Gaddy knew the informant’s 
identity. (Clerk's Papers at 75.) According to the 
affidavit, the informant’s information was quite specific, 
describing appearances of automobiles and persons, their 
activities, and even the license plate numbers of the 
vehicles. (Clerk’s Papers at 75, 77.) The affidavit also 
described subsequent investigation by police officers that 
corroborated the information given by the informant, 
including the suspicious appearance of the residence, a 
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pattern of visitation to the residence consistent with 
drug-related activities, and a link between the vehicles 
reported by the informant and observed by officers and 
persons with prior convictions for narcotics violations. 
(Clerk’s Papers at 75–80.) 
 

Id. at 288.   

 In another case, the Court found the following information in 

the affidavit sufficient to support the informant’s veracity: 

Your affiant believes that the confidential informant is 
reliable for the following reasons: Informant has been 
known to your affiant for SIX months. He has completed 
FOUR controlled buys under your affiant’s direction and 
supervision, in each instance purchasing controlled 
substances. Further, informant has been given 
information regarding drug trafficking which has been 
verified through other investigations conducted by the 
City-County Narcotics Unit. Informant has never 
provided your affiant with information which has been 
found to be false. 
 

State v. Mejia, 111 Wn.2d 892, 894, 897, 766 P.2d 454 (1989).   

None of the information present in Cole or Mejia is contained in 

the affidavit here.  See CP 21-24.  The affidavit provides no 

information pertaining to how the confidential informant garnered his 

information.  See State v. Ibarra, 61 Wn. App. 695, 701-02, 812 P.2d 

114 (1991) (affidavit insufficient where it supplies no factual, 

underlying information, does not indicate how informant gained 
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knowledge, and contains only self-serving statements).  In other words, 

the magistrate could not test the basis of the informant’s information.   

Further, the affidavit provides only conclusory attestations of 

the informant’s credibility.  CP 21.  Detective Randall attests, the 

informant “provided me with information that I knew to be true . . . 

There was no doubt in my mind that the concerned citizen’s knowledge 

and information was good.”  Id.  These unsupported conclusions are 

even more bare than the “generic recitation” found insufficient in State 

v. Franklin, 49 Wn. App. 106, 85-86, 741 P.2d 83 (1987) (finding 

insufficient the officer’s “personal opinion that the informant was an 

upstanding citizen since the informant had no criminal record, was 

motivated by a desire to thwart crime, and requested anonymity 

because of fear of retribution”). 

Although the affidavit here also contains a recitation of two 

controlled buys conducted with the confidential informant, the 

dependability of those controlled buys relates directly to the veracity of 

the confidential informant.  While the affiant explains the procedures 

he used to conduct the controlled buy, the confidential informant 

operated independent of the police and out-of-view when he went into 

the residence at 1021 Dallesport Road.  The accuracy of the 
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information obtained in the controlled buy, therefore, depended on the 

veracity of the confidential informant.  This critical information is 

missing from the affidavit supporting the warrant.   

The warrant affidavit satisfies neither prong of Aguilar-Spinelli.   

Although Uiliata did not raise this issue below, this Court 

should review it because the record is sufficient and contains all the 

factual information that would have been before the trial court in 

considering sufficiency under Aguilar-Spinelli.  State v. Contreras, 92 

Wn. App. 307, 311-14, 966 P.2d 915 (1998) (appeals court reviews 

suppression issue for the first time on appeal where the record is 

documentary and the same as what was before the trial court).  

Moreover, the error is manifest and constitutional, enabling review 

under RAP 2.5(a)(3).  State v. Swetz, 160 Wn. App. 122, 127-28, 247 

P.3d 802, 804 (2011).  The error is manifest because the seized 

evidence was admitted at trial.  Id.  The error is also constitutional 

because it directly involves Uiliata’s right to privacy.  See U.S. Const. 

amend. IV; Const. art. I, § 7. 

d. On either ground, the warrant is deficient and the evidence 
found during the resulting search must be suppressed. 
 

When the affidavit presented to the magistrate fails to support a 

finding of probable cause, any resulting warrant was improperly issued 
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and the evidence obtained as a result of the subsequent search must be 

suppressed.  See e.g., Ibarra, 61 Wn. App. at 703.  The evidence seized 

must be suppressed for each of the above failings:  the affidavit was 

stale and unspecific with regard to timing, the basis of the confidential 

informant’s knowledge is not set forth, and the confidential informant’s 

veracity is not supported. 

2. The warrant did not authorize the police to seize 
firearms and no exception to the warrant 
requirement applies, requiring suppression of the 
firearms seized.  

 
Although the warrant describes with particularity many items to 

be seized, that list does not include firearms.  The police exceeded the 

scope of the warrant by seizing eight firearms during the search of 1021 

Dallesport Road, and no exception to the warrant requirement applies. 

a. A warrant must describe the items authorized for seizure 
with sufficient particularity. 
 

“General, exploratory searches are unreasonable, unauthorized, 

and invalid.”  Thein, 138 Wn.2d at 147 (citing Helmka, 86 Wn.2d at 

93).  The State acts without authority of law when it exceeds the scope 

of an otherwise valid search warrant.  See State v. Martines, 184 Wn.2d 

83, 94, 355 P.3d 1111 (2015). 
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A warrant serves to both limit the discretion of the executing 

police officers and to inform the people subject to the intrusion of the 

items the officers are authorized to seize.  State v. Riley, 121 Wn.2d 22, 

29, 846 P.2d 1365 (1993).  Thus, warrants must describe the things to 

be seized with particularity.  Martines, 184 Wn.2d at 92-93. 

Precision is required where possible.  State v. Perrone, 119 

Wn.2d 538, 547, 834 P.2d 611 (1992) (“the use of a generic term or 

general description is constitutionally acceptable only when a more 

particular description of the items to be seized is not available at the 

time the warrant issues.”); State v. Stenson, 132 Wn.2d 668, 693, 940 

P.2d 1239 (1997) (“where the precise identity of items sought cannot 

be determined when the warrant is issued, a generic or general 

description of items will be sufficient if probable cause is shown and a 

more specific description is impossible”). 

b. Although the police were aware firearms might be present, 
firearms are not listed among the items authorized to be 
seized. 
 

Precision existed here—the warrant contained an extensive list 

of items authorized to be seized.  See Perrone, 119 Wn.2d at 547; 

Stenson, 132 Wn.2d at 693.  The warrant lists with particularity not 

only the areas to be searched, but also the items to be seized: 



 20 
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CP 25-26.  Notably, the warrant does not authorize the police to seize 

any firearms or weapons.  Id.   

Contrary to the State’s argument below, the police were aware 

that firearms might be present.  Compare RP 11-12 (argument in 

response to motion to suppress) with CP 22 (affidavit: “Based on the 

two controlled buys, the fugitive (Uiliata, who to [sic] be considered 

armed and dangerous by McNab), and . . .”); CP 23 (in affidavit, 

Randall discusses weapons as commonly present in his experience).  A 

precise description of the weapons to be seized was possible and 

required.  Stenson, 132 Wn.2d at 693.  Yet, despite the officer’s 

knowledge and despite the particularity of the other items described in 

the warrant, firearms were not listed among the items authorized to be 

seized. 

Because the firearms were not listed in the warrant, the police 

had to have another justification for the warrantless seizure.  United 

States v. Wright, 667 F.2d 793, 797 (9th Cir. 1982) (lawful presence 
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does not create an ability in law enforcement to engage in exploratory 

rummaging). 

The State argued below that the items could be seized under the 

plain view exception to the warrant requirement.  RP 11-12.  This 

argument should have failed, however.  Contraband or stolen property 

discovered during a search for other specific items listed in a valid 

warrant may be seized under the plain view exception only if three 

criteria are satisfied.  E.g., State v. Adame, 37 Wn. App. 94, 100-01, 

678 P.2d 1299 (1984).  First, the intrusion must be justified by a valid 

warrant or other basis.  Second, the contraband must have been 

discovered inadvertently.  And third, the officers must know 

immediately that the unlisted item is contraband.  Id. 

It could not have been immediately known to the officers 

executing the warrant that the firearms were “contraband.”  Clearly, 

individuals have the right to own guns.  U.S. Const. amend. II; Const. 

art. I, § 24.  Thus, the officers would have to immediately know the 

owner of the firearm was prohibited from such possession.  The police 

believed Uiliata was a “wanted fugitive . . . out of Oregon” due to 

probation violations.  CP 22, 32.  The State cursorily argued below that 

“Law enforcement knew the defendant was a convicted felon and his 
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possession of the any [sic] firearms was contraband and subject to 

immediate seizure.”  CP 36.  But the State did not show the officers 

knew the details of Oregon’s prohibition on firearm possession, the 

duration of any such requirement, whether Uiliata remained under any 

prohibition that restricted his constitutional right to possess a gun, and 

whether his rights had been restored.   

Because the guns were not immediately recognizable as 

contraband, the plain view exception to the warrant requirement does 

not apply.   

c. The eight seized firearms should be suppressed. 
 

Because no firearms were authorized to be seized by warrant 

and because no exception to the warrant requirement applies, the 

firearms should have been suppressed.  The firearms convictions 

should be reversed and remanded.  

3. Because there is no record of the in camera 
hearing on the confidential informant, the matter 
must be remanded for a new hearing.  

 
Criminal Rule 4.7(h)(6) requires a record be made of in camera 

proceedings, and that it be sealed and preserved for appellate review.  

The rule provides: 

In camera proceedings:  Upon request of any person, the 
court may permit any showing of cause for denial or 
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regulation of disclosure, or portion of such showing, to 
be made in camera. A record shall be made of such 
proceedings. If the court enters an order granting relief 
following a showing in camera, the entire record of such 
showing shall be sealed and preserved in the records of 
the court, to be made available to the appellate court in 
the event of an appeal. 
 

CrR 4.7(h)(6); cf. State v. Casal, 103 Wn.2d 812, 821, 699 P.2d 1234 

(1985) (“A transcript of the [in camera] hearing must be made and 

sealed for possible appellate review.”).   

 In State v. Selander, this Court had no record on appeal of an in 

camera hearing.  65 Wn. App. 134, 135, 827 P.2d 1090 (1992).  There, 

the trial court determined it needed to question the undisclosed 

informant in a warrant affidavit to decide the defendant’s challenge to 

the veracity of the affidavit.  Id. at 136, 138.  The trial court held an in 

camera “meeting” with the informant, which was not recorded.  Id.   

 This Court noted that Selander was entitled to appellate review 

of the in camera hearing.  Id. at 140.  Meaningful appellate review 

requires this Court to examine the record of the hearing.  Id.  The Court 

could not determine from the trial court’s written findings whether the 

record supported those findings.  Id.  This Court, therefore, could not 

conduct a meaningful review of Mr. Selander’s challenge to the 

confidential informant.   
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 The Selander court vacated the conviction and remanded for a 

new in camera hearing.  65 Wn. App. at 140.  The same result is 

compelled here.  On Uiliata’s motion to compel the identity of the 

confidential informant, the trial court determined it needed further 

information.  CP 73-81, 90.  On June 14, the court held an in camera 

hearing in Skamania County at which the confidential informant was 

interviewed.  RP 45; CP 91-93.  The court ruled that Uiliata had not 

met his burden to show that the informant privilege should be pierced.  

RP 45; CP 91-93.  But, the hearing was not recorded and no minutes 

have been located.4  Neither the written order nor the oral ruling, issued 

in open court six days after the hearing, detail the evidence presented.  

RP 45; CP 91-93. 

 As in Selander, Uiliata cannot challenge the trial court’s basis 

for denying disclosure of the confidential informant because no record 

exists of the in camera hearing.  65 Wn. App. at 138-40; accord State 

v. Uhthoff, 45 Wn. App. 261, 268-270, 724 P.2d 1103 (1986) (appellate 

                                            
4 The docket for this cause number reflects no event on June 14, 

2016 and there are no minutes for the June 14 hearing.  See Supp. CP 
___ (superior court docket).  As the declarations attached to the 
appendix show, the Skamania County and Klickitat County superior 
courts could not locate a record of the June 14 in camera hearing, 
which was apparently held in the judge’s chambers.  See Decl. of 
Pamela Bell; Decl. of Mary Jo Hanson. 
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court relyies on transcript from in camera hearing to review trial 

court’s denial of motion to disclose confidential informant’s identity).  

Therefore, as in Selander, the convictions should be vacated and the 

matter remanded for a new in camera hearing that is recorded and 

sealed for subsequent review. 

4. The evidence is insufficient to prove the possession 
was committed within 1,000 feet of a school bus 
route, requiring dismissal of the enhancements.  

 
The school bus route enhancement to counts I and II must be 

stricken and the aggravators dismissed because the State failed to 

present sufficient evidence to prove the elements beyond a reasonable 

doubt.  The State failed to show any bus route stop that existed on the 

date of the offenses, the distance between the site of the offense and the 

stops, or that the vehicles utilizing the stops met the statutory definition 

for a school bus. 

a. To prove the aggravator alleged, the State must present 
sufficient evidence that the offense was committed within 
1,000 feet of a school bus route stop. 
 

The State must prove beyond a reasonable doubt any fact that 

increases punishment, except prior convictions.  Blakely v. Washington, 

542 U.S. 296, 300-01, 124 S. Ct. 2531, 159 L. Ed. 2d 403 (2004); 

Apprendi v. New Jersey, 530 U.S. 466, 490, 120 S. Ct. 2348, 147 L. Ed. 
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2d 435 (2000); In re Winship, 397 U.S. 358, 90 S. Ct. 1068, 25 L. Ed. 

2d 368 (1970).   

On a challenge to the sufficiency of the evidence, this Court 

must reverse and dismiss a sentencing enhancement if, after viewing 

the evidence in the light most favorable to the prosecution, no rational 

trier of fact could have found all the essential elements beyond a 

reasonable doubt.  Jackson v. Virginia, 443 U.S. 307, 319, 99 S. Ct. 

2781, 61 L. Ed. 2d 560 (1979); State v. Drum, 168 Wn.2d 23, 34-35, 

225 P.3d 237 (2010). 

 The State alleged that counts I and II—possession with intent to 

distribute—were committed within 1,000 feet of a school bus route 

stop.  CP 39-42; RCW 69.50.435(1)(c).  Therefore, the State had to 

prove beyond a reasonable doubt that Uiliata possessed the controlled 

substances within 1,000 feet of a school bus route stop.  State v. Stubbs, 

170 Wn.2d 117, 123, 240 P.3d 143 (2010). 

b. There was no evidence of any school bus route stop on the 
date of the offenses. 
 

Because the enhancement is based on possession within the 

defined limits, the school bus route stop must have existed at the time 
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of the possession.  See State v. Bodine, No. 47906-1-II, 196 Wn. App. 

1013, 2016 WL 5417398, *2 (Sept. 27, 2016).5 

The State’s witness testified only that a bus stop existed on the 

date of his testimony.  Mike Murphy, the director of transportation for 

the Lyle School District testified on July 6, 2016 using the present 

tense.  RP 197-98.  In other words, he testified as to school bus route 

stops that existed on July 6, 2016: 

Q And, you were asked by Det. Randall to determine a 
few things. Can you tell the jury what you were asked to 
do? 
 
A I was asked to see if we had a couple bus stops within 
the range of the area of the bust. 
 
Q And, when you say range of the area, -- what – what 
do you mean? A school bus route stop? 
 
A It’s within 1,000 feet of a bus stop. 
 
Q Okay. And – now, in terms of 1021 Dallesport Road, 
were you able to determine the two closest bus stops? 
 
A The two closest bus stops, one is on Williams Street 
and the other one is on – Cypress. 
 

RP 198. 

                                            
5 This unpublished decision is cited as persuasive authority 

pursuant to GR 14.1.  Pursuant to that rule, unpublished opinions are 
not binding or precedential and are entitled to such persuasive value as 
the Court deems appropriate. 
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 The State presented no evidence to show that those same school 

bus route stops, or any others, existed on March 25, 2016, the date of 

the possession offenses.  The evidence was insufficient.  See Bodine, 

2016 WL 5417398, at *2 (reversing school bus route stop enhancement 

for insufficient evidence where no evidence showed the presence of a 

stop at the time of the offense). 

c. There was no evidence the school bus route stop was within 
1,000 feet of the site of the offenses. 
 

The enhancement applies only if the possession occurs within 

1,000 feet of the bus route stop.  RCW 69.50.435(1)(c); State v. 

Clayton, 84 Wn. App. 318, 322, 927 P.2d 258 (1996).  Therefore, even 

if the State satisfactorily proved a bus stop existed on the date of the 

offense, it also had to show that the stop was within 1,000 feet of the 

location of the offense.  Clayton, 84 Wn. App. at 321-22.   

Here, the controlled substances were shown to have been 

possessed in the front bedroom of the house at 1021 Dallesport Road.  

RP 148-54, 157-59, 180-81.  The State’s evidence, accordingly, must 

show that bedroom to be within 1,000 feet of the bus route stop.  

Clayton, 84 Wn. App. at 321-22 (where crime was committed in 

bedroom of a house, measurement must be conducted to that site).  The 

State’s witness, however, only measured the feet from the address 1021 
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Dallesport Road—the property line, not the house.  RP 201-02, 208.  

No evidence showed the distance from the property line to the front 

bedroom of the home.6  As this Court held in Clayton, a measurement 

to the property line is insufficient where the offense occurred within a 

particular location on the property, not on its border with the street.  84 

Wn. App. at 322. 

Consequently, the State failed to present sufficient evidence of 

the facts supporting the enhancement because no evidence showed the 

distance from the stop to the site of the possession.  Clayton, 84 Wn. 

App. at 322; State v. Jones, 140 Wn. App. 431, 437-38, 166 P.3d 782 

(2007) (“Because there were no direct measurements between the 

school bus stop and the home, no measurements of the driveway or the 

house’s bedroom, and no evidence showing the angle of the street 

intersection, the actual distance is unclear” and the sentence 

enhancement is reversed.). 

                                            
6 For example, Exhibit 16, a drawing of the home, specifically 

states it is “not to scale” and Exhibit 17, a drawing of the area, also 
does not indicate distances.  See also RP 195-96 (Randall’s testimony 
as he marks street names on exhibit).  
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d. There was no evidence that the route stop was for a school 
bus as defined in the statute. 
 

The statute provides a specific definition of the term “school 

bus.”  RCW 69.50.435(6)(b).   

“School bus” means a school bus as defined by the 
superintendent of public instruction by rule which is 
owned and operated by any school district and all school 
buses which are privately owned and operated under 
contract or otherwise with any school district in the state 
for the transportation of students.  The term does not 
include buses operated by common carriers in the urban 
transportation of students such as transportation of 
students through a municipal transportation system. 
 

RCW 69.50.435(6)(b).   

The school district director of transportation simply testified 

using the words “school bus.”  RP 197-99.  The State did not ask the 

witness whether the school district owned and operated the buses or 

whether they were operated under contract or otherwise with any 

school district in the state for the transportation of students.  See RCW 

69.50.435(6)(b).  The State did not show that the buses utilizing the 

stop had seating capacity of more than ten persons including the driver, 

that they were regularly used to transport students to and from school 

or in connection with school activities, or that they met the 

requirements of the school bus specifications manual published by the 



 32 

superintendent.  WAC 392-142-100(4); WAC 392-143-010; WPIC 

50.63 (School bus – definition).   

The State bore the burden to prove the enhancement beyond a 

reasonable doubt, yet it failed to produce any evidence as to the type of 

vehicle that utilized the school bus route stops identified by the director 

of transportation.  The evidence, accordingly, was insufficient.  

e. Any of these three insufficiencies requires reversal of the 
enhancements, dismissal of the aggravator, and remand for 
resentencing. 
 

The evidence of the school bus route stop was insufficient on 

three independent grounds: there was no evidence the stops existed on 

the date of the offenses, the distance was not measured from the site of 

the offenses, and there was no evidence that the buses utilizing the stop 

were “school buses” as that term is defined in the statute. 

Any one of these grounds is enough to require the enhancements 

to be stricken and the aggravators dismissed, necessitating remand for 

resentencing.  E.g., Jackson, 443 U.S. at 319; State v. Green, 94 Wn.2d 

216, 616 P.2d 628 (1980); North Carolina v. Pearce, 395 U.S. 711, 

717, 89 S. Ct. 2072, 23 L. Ed. 2d 656 (1969), reversed on other 

grounds by Alabama v. Smith, 490 U.S. 794, 109 S. Ct. 2201, 104 L. 

Ed. 2d 865 (1989). 
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5. The Court should remand for correction of two 
scrivener’s errors.  

 
The judgment and sentence contains two scrivener’s errors that 

should be corrected on remand.  First, the judgment and sentence 

provides the wrong statutory citation for the unlawful possession of a 

firearm offenses.  CP 263-64.  The judgment lists RCW 6.41.040 but 

the correct provision is RCW 9.41.040. 

Second, the judgment indicates the offenses were committed 

while Uiliata was on community placement or community custody.  CP 

264.  However, the sentencing court specifically found the offenses 

were not committed while on supervision.  RP 334. 

The Court should remand with instructions to correct these 

clerical errors.   

F.  CONCLUSION 

The Court should reverse and remand to suppress all the 

evidence seized as the result of a stale and insufficient warrant 

application, or the firearms seized because the warrant did not authorize 

seizure of firearms.  Alternatively, the court should reverse and remand 

for a new in camera hearing with a record preserved for appellate 

review. 
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If the Court nonetheless affirms the convictions, the two 

sentencing enhancements should be dismissed for insufficient evidence 

and the two clerical errors in the judgment and sentence should be 

corrected. 

 DATED this 15th day of May, 2017. 

Respectfully submitted, 
 
 
s/ Marla L. Zink                 __ 
Marla L. Zink, WSBA 39042 
Washington Appellate Project 
1511 Third Avenue, Suite 701 
Seattle, WA 98101 
T: (206) 587-2711 
F: (206) 587-2710 
marla@washapp.org 
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