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I. 

case 

of emotional from 

her husband's fatal injuries after his motorcycle was ofII-90 by a hit-

and-run motorist. asserts this is a ~~~~~~~, 

Farm has denied coverage for her claim under 

uninsured motorist ("UIMIf) policy provisions. State by contrast, 

asserts it has not denied coverage; instead, State Farm contends this case 

involves a claim dispute over the amount of damages Shaila is entitled to 

receive for her },--.JIED clainl, not whether coverage itself 

Critical to the disposition of this case is whether Shaila can state a 

claim for NIED in light of the following two Washington State Supreme 

Court cases, which nlust be reconciled with each other in deciding this case: 

Hegel v. McMahon, 136 Wn.2d 122, 960 P.2d 424 (1988) and Colbert v. 

Moomba Sports, Inc., 163 Wn.2d 43, 176 P .3d 497 (2008). Shaila's position 

is that, when Hegel and Colbert are read together and harmonized, doing so 

makes clear that she has stated a claim for NIED, even though she learned of 

the accident, but not the nature and extent of her husband's injuries, 

approxilnately ten to fifteen Ininutes before arriving at the accident scene. 

On the other hand, State Farm interprets Colbert as creating a bright­

line rule, whereby any advance notice of an accident involving a family 
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se to a 

the 

judgment, and Shaila's corresponding motions 

adjudication, trial court accepted State Farm's position. 

Shaila that this Court reverse the trial decision 

regarding the parties' summary judgment motions, pursuant to which the trial 

court ordered: Shaila's "An1ended Complaint against State Farm is dismissed 

with prejudice as a matter of law. State Farm owes no further UIM payment 

to [Shaila] arising out of the September 10,2012 accident. The parties are to 

pay their own costs and attorney fees." CP at 365,368-69. 1 

1. The trial court in implicitly finding that this case does 

not involve a coverage dispute over whether Shaila's NIED claim is covered 

under State Farm's applicable UIM policy provisions, but instead involves a 

clailTI dispute over the amount owed to Shaila on her NIED claim; thus, 

Shaila cannot recover her costs, including reasonable attorney's fees. 

I "State Farm's Amended Motion for Summary Judgment [stated] that it owes no 
UIM payment to [Shaila] on her [NIED] claim and that State Farm has not denied 
that coverage exists for [Shaila's] NIED claim." CP at 365. Shaila's "Motion for 
Partial Summary Judgment [stated] that her Complaint involves a 'coverage 
dispute' and if she prevails on the coverage dispute that she is entitled to recover 
her costs including reasonable attorney fees." CP at 366. And Shaila's "Motion 
for Summary Judgment in her favor [stated] that she has a claim for NIED." CP 
at 366. 
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court cannot 

state a as a matter 

3. the above trial court 

~LL'-J'~\..LH~~lC. that State Farm owes no UIM payment to on her claim, 

with as a matter law. 

1. Does this case involve a coverage dispute under State 

applicable UIM policy provisions, as opposed to a claimed dispute over the 

amount of damages Shaila should be awarded on her UIM claim? 

«Assignment of Error Nos. 1-2.) 

this case does involve a coverage dispute, did State Farm 

deny coverage for Shaila's claim, thus entitling to recover costs, 

including reasonable attorney's fees, under Olympic Steamship? (Assignment 

of Error Nos. 1-2.) 

3. Does Washington Supreme Court's Colbert decision create 

a bright-line rule whereby any advance notice of an accident involving a 

family rrlt~n'1L1C"'r. regardless of how short time that be 

before the plaintiff arrives at the accident scene, operate as a complete bar to 

a claim for NIED? (Assignment of Error No.3.) 

Or 

that no such 

the Colbert and Hegel "'-'-""""LUL', .. ,",-,"U 

rule exists, thus making each case 

3 

as to 



a an 

clailn? .) 

5. If Issue 4 is answered in the affirmative, given fact that 

Shaila arrived at the accident scene within 10-15 minutes after 

of the but before had been a 

fatally injured husband's condition or location, can reasonable minds reach 

but one conclusion from these uncontroverted facts, which is: Shaila has a 

clain1 for NIED as a matter of law? (Assignment of Error Nos. 2-3.) 

6. Or, are there genuine issues of material fact regarding whether 

Shaila has a claim for NIED, thus precluding the entry of summary judglnent 

for either party? (Assignment of Error Nos. 2-3.) 

Both parties agree that, on September 10, 2012, Shaila's husband, 

Randy Haynes, was grievously injured, and later died, when the motorcycle 

he was driving was forced off the I-90 west of Ellensburg, Kittitas 

County, by an unknown hit-and-run motorist who fled the scene? Shaila was 

with her friend, Crossett, when Nicole received a telephone call from 

Jennifer Fordham informing Nicole of the accident, but not the nature and 

2 See Shaila's amended complaint at 2, 1 (CP at 135); State Farm's answer 
thereto at 2, at 140). 
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extent at 1 191 

at and transcri pt ). at 1 

deposition transcript.)3 

hnmediately after receiving the call, with Nicole driving her truck, she 

and Shaila to scene, approxilnately 10 

to 15 minutes after accident occurred. at 46, 180, 188. Neither Shaila 

nor Nicole knew what to expect before arriving at the accident scene. See 

Shaila's deposition transcript, at CP at 46, 49,53 (correction sheet); Crossett 

deposition transcript, CP at 191. Upon their arrival, Shaila discovered her 

grievously injured husband lying in the rnedian between the westbound and 

eastbound lanes of I-90. CP at 47,180,189,314.4 

Jennifer Fordham, who made the call to Nicole Crossett infonning her 

of the accident, was with Randy from the time of the accident until Shaila and 

Nicole arrived at the scene. CP at 179-182. Ms. Fordham testified that she 

and two men scooped some dirt away from Randy'S face to help hin1 breathe; 

however, there had been no change in Randy's physical condition or location 

.:1 For the Court's convenience, Ms. Crossett's, Shaila's, and Ms. Fordham's 
deposition transcripts are attached at 1,2 and 3, respectively, hereto. 
4 Shaila's correction sheet to her deposition transcript, at page 56 thereof (CP at 
53), corrected her answer at page 37, line 10 of her transcript (CP 49), making it 
clear that she had no knowledge of the severity of the accident when her friend, 

received the telephone call informing Nicole of the accident. This is 
consistent with the remainder of Sheila's testimony at pages 37-38 of her 
deposition transcript (CP at 49). 
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and at the scene. at 179-

IS In report of the 

responders. at 311, 31 5 

Although there are some slight, imn1aterial discrepancies between the 

deposition ~'-''-'~.LlAJ'VAAJl'''''-' of Shaila, Jennifer and Nicole Randy's 

clothing, and what ambulance personnel were doing when Shaila arrived, 

it is uncontroverted that Randy had not been moved fron1 the location where 

he was lying when the accident occurred and when Shaila arrived at the 

scene. CP at 47-48 (Shaila's dep. tr.) CP at 180-184 (Ms. Fordham's dep. tr.) 

and CP at 189, 1 (Ms. Crossett's dep. tr.). Such n1inor discrepancies are 

certainly understandable, given the horrific circumstances of event, and 

the fact that State Farm's counsel did not depose Shaila until April 1 2015, 

over 2 1/z years after the event; and Jennifer and Nicole until April 2016, 

almost four years after the event. CP at 44, 177, and 186. 

In any event, the uncontroverted material facts are that Shaila arrived 

at the scene approximately 10 to 15 Ininutes after the accident occurred (CP 

at 46, 180, 188); that Randy was still lying in the median between the 

westbound and eastbound lanes of 1-90, in the same location where he was 

immediately after the accident and when the ambulance personnel and Shaila 

The relevant Medic One records are attached at 4 hereto. 
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at scene; at 1 1 

at scene 180-82, 1 1 3 

who was at Randy's side time, who thus had 

during the 10-15 .U.",-U . .L"",,'>.IU it took Shaila and the 

at scene, was crystal her testimony that Randy's 

condition and location never changed from the time of the accident until 

Shaila's arrival at the scene. at 179-184. 

As a result of observing Randy's grave and fatal injuries, Shaila 

suffered objective symptomology of emotional distress, as ... "" ... LLU.LU .... ' .... by her 

physician, Blau, as as by Shaila's deposition testimony and that of 

her long-time friend, Nicole Crossett. CP at 50-52, 191, 195, 320-22.6 

her husband's fatal accident, Shaila had never before sought mental or 

psychological counseling of any kind. at 

the of the accident, the motorcycle driven by Shaila's husband 

contained VIM coverage of $50,000 per person, with a $100,000 aggregate 

policy limit. at 63. Thus, Shaila has $50,000 of VIM coverage available 

for her NIED claim, since "bodily injury" under State policy includes 

emotional distress. CP at see also, Green v. Young, 113 App. 

6 Dr. Blau's records are attached at LC1c1-"IIJ"",JUOUl"A. 5 hereto. 
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(2002) a 

own vV' "'~~LUJ''''.L IS 

position that IS not legally to recover 

compensatory "'~.L.L"''-'''!...,..,u for negligent T"r'T~n,"Y\ of emotional distress 

owner or of the uninsured motor vehicle and therefore denies 

for payment of the $50,000.00 liability limits." CP at 204.7 

SUMMARY OF ARGUMENT 

The paramount issue govemingthe outcome of this appeal is whether, 

in light of the Hegel and Colbert decisions, Shaila can state a claim for 

against the at-fault hit-and-run motorist. The holding flegel, which was 

reaffirmed Colbert, is "that a family member may recover for emotional 

distress caused by observing an injured relative at the scene of the accident 

after its occurrence and before there is substantial change relative's 

location. " Hegel, 136 W n.2d at 13 2 (emphasis and 

underscoring added); Colbert, 163 Wn.2d at 58. 

The Colbert Court could have decided the case before it based on 

Hegel's holding alone. Instead, the Court made the following statements, 

which were not necessary to its disposition of case, and are thus non-

7 The letter containing State Farm's counsel's quote is attached at APIDenlmx 6 hereto. 
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In 

maintain a cause of action for negligent infliction 
emotional distress is the logical extension of our case 
Whether the plaintiff arrived on the scene of the accident 

is 
determining can a bystander ~~-l:'.,~~z-:,-~~-
infliction of emotional claim based on the emotional 
trauma that results from experiencing another person's 
negligently inflicted physical injury .... We [therefore] hold 
that the Court of Appeals properly considered that 
Mr. Colbert did not arrive on the scene unwittingly. 

Colbert, 163 Wn.2d at 59-60 (emphasis added). 

if the above language is not dicta, the emphasized portions 

should make clear that the issue of whether a plaintiff arrives at the scene 

"unwittingly" is but one factor to be considered in determining whether a 

claim can be maintained. State however, incorrectly 

interprets Colbert to stand for the following proposition: Whether a plaintiff 

arrives at the scene "unwittingly" is now a new and separate element of the 

tort of further, under this new element, any prior notice of the 

accident, even if such notice occurs a mere 30 seconds before the plaintiff 

arrives at the scene, operates as a complete bar to a claim for 

It is Shaila's position, however, that when read together and 

harmonized, Hegel and Colbert stand the proposition IS no 

bright-line rule that operates, as a matter of law, to cut-off a 

9 



a 

was caused by 

'-'<"'V"" ...... '"'.1..1......, ......... upon seeing his or critically injured family rTlI-"rH"U'-'" at the 

accident scene, as distress 

the fact, but without 

having actually seen the injured family member at the scene of the accident, 

before had been a substantial change in his or her condition or location. 

Thus, Colbert at most supplements the holding in Hegel, by making 

that, at some point, the lapse of time between when a plaintiff first 

learns of the accident, and when he or she actually arrives at the accident 

scene, becomes so attenuated that, for proximate cause purposes, the ability 

to state a claim for NIED must be cut off. Applying this analysis to the facts 

here leads to the conclusion that the trial court should have granted Shaila's 

summary judgment motion, and found, as a matter of law, that she has a 

claim for NIED against the at-fault, uninsured motorist. 

Shaila arrived at the accident scene within 10-15 minutes after it 

occurred, before there had been a substantial change either her fatally 

injured husband's condition or location, and with no prior knowledge 

nature or extent husband's injuries before 

because Shaila suffered objective symptomology of emotional distress from 

10 



at scene, minds can one 

has met 

to establish a claim for are 

proximate cause, damage, and' objective symptomology'''. Kumar v. Gate 

Inc., 180 481, 193 

If this Court agrees Shaila has a claim for then it naturally 

follows that her claim is covered under State Farm's UIM policy provisions, 

thus entitling her to receive up to the $50,000 per claimant UIM policy limits. 

And this in turn means that Shaila is also entitled to recover her costs, 

including reasonable attorney's fees, under Olympic Steamship, which have 

been incurred during the trial court proceedings and on appeal. 

Because this appeal arises from the trial court's orders on SUlnnlary 

judgment, the standard of review is de novo. Kofmehl v. Baseline Lake, LLC, 

177 Wn.2d 584,594,305 P.3d 230 (2013). 

"The object and function of the sunlmary judgment procedure is to 

avoid a useless trial; however, a trial is not useless, but is absolutely 

necessary where there is a as to any nlaterial fact." Bahs'e v. 

Underwood, 62 381 P.2d 966 (1963). "Sunl1nary judgnlents 

11 



if the depositions or ""-' .. U.AA.hhJ.'-'./A"-J on 

IS no as to material 

moving party is entitled to judgnlent as a Inatter of law." ld. 

material fact is one upon which the outcome of the litigation 

depends." ruling on a motion for summary judgment, 

function is to determine whether a genuine issue of Inaterial fact exists, not to 

resolve any existing factual issue." ld. "The court, in ruling on a motion for 

summary judgment, is permitted to pierce the formal allegations of facts in 

pleadings and grant relief by sumlnary judgment, when it clearly appears, 

frorn uncontroverted facts set forth in the affidavits, depositions or 

admissions on file, that there are, as a nlatter of fact, no genuine issues." ld. 

"One who moves for sunlmary judgment has the burden of proving 

that there is no genuine issue of material fact, irrespective of whether he or 

his opponent, at the trial, would have the burden of proof on the issue 

concerned." ld. "In ruling on a motion for sumlnary judgment, the court 

must consider the material evidence and all reasonable inferences therefrom 

Inost favorably to the nonmoving party and, when so considered, if 

reasonable men might reach different conclusions, the motion should be 

denied." ld. 

"When, at the hearing on a motion for sumnlary judgment, IS 

contradi ctory i~'_'ii~·_. or the Inovant's is impeached, an issue of 

12 



IS IS 

not too to court should not 

at such hearing resolve a genuine issue credibility, and if such an issue is 

present, the motion should be denied." Id. at 200. even 

are are no 

is 

Hackler v. Hackler, 37 Wn. App. 791, 794, 683 P.2d 241 (1984); accord, 

Clemmons v. Fidler, 58 Wn. App. 32, 34, 791 P.2d 257 (1990), review 

denied, 115 Wn.2d 1019 (1990). 

Thus, in ruling on a surnrnary judglnent lTIotion: "All reasonable 

inferences lnllst be drawn in favor of the nonmoving party upon Slunmary 

judgment. Unreasonable inferences that would contradict those raised by 

evidence of undisputed accuracy need not be so drawn." Snohomish County 

v. Rugg, 115 Wn. App. 218, 229, 61 P.3d 1184 (2002). Moreover, II' 

one be 

determined as a n1atter of law.'" Ruflv. County o/King, 125 Wn.2d 697, 

704, 887 P .2d 886 (1995) (emphasis added), (quoting Hartley v. State, 103 

Wn.2d 768, 775, 698 P.2d 77 (1985)). 

Hegel and Colbert 

1. 

Dale who had pulled over to of the was struck 

13 



a at 1 

son and same road, can1e upon 

scene of the ' .. VV'-'.H .. "',.,.l.ll.., him in the ditch, I..',-,uprp 

injured. Id. lTIinutes later, Dale's brother and sister-in-law came upon 

Id. 

"The family members who came upon the accident scene sued 

the driver on their own behalf for negligent infliction of elTIotional distress. 

They alleged that the sight of Dale Hegel's injured body in the ditch put them 

in a state of fear and panic and that they continued to suffer from anxiety and 

shock." Jd. The trial court dismissed the case on SUlTIn1ary judglnent. Id. at 

The Court of Appeals affirmed the SUmlTIary judgment, holding "that a 

plaintiff must actually witness the injury causing accident in order to state a 

cause of action for negligent infliction of elTIotional distress." Id. 

a related case, "Jeremy Marzolf was killed when his lTIotorcycle 

collided with a school bus. Jeremy's father, Barton Marzolf, happened upon 

the scene of the collision, before emergency crews 

arrived." Id. (emphasis added). Marzolf saw his fatally injured son, who 

was still conscious, lying on the ground. Id. Based upon the Court of 

Appeals' just-issued decision in Hegel v. McMahon, 85 Wn. App. 106, 931 

181 (1997), the trial court dismissed 

distress. Id. 

14 

Marzolf's clailn for emotional 



cases, it 

at 1 

The Hegel Court framed the issue on review as follows: "The parties 

us to whether plaintiffs must actually at the scene at 

U-'V'"'J.'U. ... "'L..l~, and what is ne(3eSSar'v to sufficiently allege objective symptoms 

of their distress, II Hegel, 136 Wn.2d at 126. Regarding the first issue 

whether a plaintiff lTIUSt actually be at the scene at the time of the accident to 

state a clailTI for NIED - the llegel Court, after discussing several cases 

refusing to place a temporallinlitation on a claim for NIED, held: 

adopt this approach and hold that a family member may 
recover for emotional distress caused by observing an injured 
relative at the scene of an accident after its occurrence and 
before there is substantial change 's condition 
or location. Applying this rule to the facts of these cases, we 
conclude that it was improper for the lower courts to dismiss 
the Plaintiffs' claims for negligent infliction of emotional 
distress. Because Plaintiffs in both cases were present at the 
scene, and may have witnessed their fanlily members 
suffering before there was a in the 
victim's condition location, their mental distress was not 
unforeseeable as a lTIatter of law. 

Id. at 132 (emphasis and underscoring added). 

In reaching its holding, the Hegel Court explained: 

A bright recovery for emotional distress 
to those who witnessed the accident is attractive in 
SilTIplicity. However. it 

IS 



trauma VU'''''''V''U by U....,'-'L,U. .... at an 
scene stems not 

health to injury, but also 
aftermath an accident all its 

at 1 (emphasis added). 

Hegel following L~,U""'~'~""'_ 

from the Wyoming Supreme Court: 

The essence of the tort is the shock caused by the perception 
of an especially horrendous event. ... The kind of shock the 
tort requires is the result of the immediate aftermath of an 
accident. It may be the crushed body, the bleeding, the cries 
of pain and, in some cases, the dying words which are really 
a continuation of the event. The immediate aftermath may 
be more shocking than actual impact. 

Id. at 130 (emphasis added) (quoting Gates v. Richardson, 719 P .2d 193, 199 

(Wyo. 1986)). 

Addressing the concept of legal causation, the Hegel Court explained: 

[A]lthough we must reject artificial lines that serve only to 
restrict the number of plaintiffs, not every act that causes 
harm results in legal liability .... The challenge is to create a 
rule that acknowledges the shock of seeing a victim shortly 
after an accident, without extending a defendant's liability to 
every relative who grieves for vIctIm .... 

should not be based on temporal limitations, but should 
differentiate the trauma suffered by a 
member who views an accident or and 
grief suffered by anyone upon discovering 

been severely 

16 



at 131 8 

a 

recover distress caused at 

is substantial 

condition or H' .... n" • ." the 

causation, the Hegel Court stated: 

This rule addresses the concerns over limitless liability by 
allowing recovery only to the class of claimants who were 
present at the scene before the horror the accident has 
abated. It dispenses with the arbitrary requirement that a 
plaintiff actually witness the accident, yet preserves the 
limitation on liability established in Gain [v. Carroll Mill Co., 
114 Wn.2d 254, 787 P.2d 553 (1990)]. 
are the circumstances under which the observation is made, 
and not any rigid adherence to the has 
pa.sse'a since accident. 

at 132 (emphasis added). 

Turning to second Issue before it "what is necessary to 

sufficiently allege objective symptoms of " (id. at 126) - the Hegel 

Court held: 

8 "Washington law recognizes two elements to proximate cause: Cause in fact and 
legal causation." Hartley, 103 Wn.2d at 777-78. "Cause in fact refers to the 'but 
for' consequences of an act - the physical connection between an act and an 
injury." Id. at 778. "Legal causation, on the other hand, rests on policy 
considerations as to how far the consequences of defendant's acts should extend. 
It involves a determination of whether liability should attach as a matter of law 
given the existence of cause in fact." Id. at 779. The legal causation element is 
the proximate cause that is of concern here. 



to 
requirement . a plaintiffs emotional distress must be 

to medical diagnosis and proved through medical 
calls 

regarding the severity of the distress, and the causal link 
the observation at scene and the subsequent 

emotional reaction. . [NJightmares, sleep disorders, 
, and 

\"H~'''-'r in order for symptoms to satisfy the objective 
symptomology requirement, they must constitute a 
diagnosable emotional disorder. 

Id. at 135. 

Summarizing its decision, the Hegel Court stated: 

It is not necessary for a bystander to be present at the time of 
the injury-causing event in order to state a clailn for negligent 
infliction of en10tional distress. family member may 
recover for emotional distress ifhe or she arrives at the scene 
shortly after the accident before substantial change has 
occurred in the victim's condition or location. The plaintiffs 
emotional distress must be reasonable, and the plaintiff must 
present objective synlptoms of the distress that are susceptible 
to Inedical diagnosis and proved through qualified evidence. 

Id. at 136. 

Jay Colbert's daughter, Denise, drowned after she inhaled carbon 

monoxide fumes while hanging on to a Inotorboat as it was moving. Colbert, 

163 Wn.2d at 45. At about 1 :30 a.nl. on August 3,2003, Denise and others 

had gone for a boat ride on Lake Tapps, at which time Denise and a friend 

were in the water holding onto the swilnmer's platform, at the rear of the boat, 

as it headed towards shore. ld. at 46. "After an hour and a half in the water, 

18 



as 

went 

a 

was made to 911 at 2:58 a.m. 

l"v:u-""n1"D and "told that had disappeared the back 

a boat at Lake Tapps and a search was taking place for her." Id. 

After receiving the call from Kyle, Mr. Colbert took his other children 

to a neighbor's house and then drove to the lake, which was about five 

minutes from the Colbert home. Id. "When he arrived, police cars, 

ambulances, and the fire department were at the scene. Mr. Colbert saw 

lights flashing from a boat on the water and knew the search for his daughter 

was underway." Id. 

Mr. Colbert then drove to a friend's house on the lake, "and watched 

the rescue operation from the friend's dock." Id. "Sometime after 6 a.m., the 

rescuers found Denise's body. police chaplain, who had been traveling 

back and forth between the rescue site and the dock to update Mr. Colbert 

about the search, then relayed to Mr. Colbert the fact that his daughter's body 

been found. Id. "About 10 minutes later Mr. Colbert saw a buoy pop to 

could dialogue rescue 

workers on he knew what this meant - it was tied to body." 



at 

ULVJilV'-< rescue boats nlove saw 

Denise's body pulled over to the side of the boat by arnl." ld. at 47. 

"averred that he could see rescue workers Inove Denise's body once it was on 

boat about 100 yards on the dock from which he 

He also "saw an ambulance by the water, watched the police bring a 

stretcher, put a sheet over Denise's body, and take her away. II ld. Denise 

"had died about three hours before her body was recovered from the water". 

ld. 

4. 

The Colbert Court began its analysis with the following statenlent: 

"The tort of negligent infliction of enl0tional distress is a lilnited, judicially 

created cause of action that allows a family Inember to recover for 

'foreseeable' intangible injuries caused by viewing a physically injured loved 

one shortly after a traumatic accident." Colbert, 163 Wn.2d at 49 (quoting 

Hegel, 136 Wn.2d at 125-26; Gain, 114 Wn.2d at 261). After discussing the 

evolution of the tort of NIED, the Colbert Court reaffirnled each of the 

above-cited factors articulated in Hegel regarding a clainl for 

as }Iegel's holding. ld. at 53-58. 

as well 

Colbert Court then applied the flegel factors and holding to the 

facts before it in denying Mr. Colbert's clainl: 



a 
continuation of' especially horrendous event'" involving 
conditions analogous to seeing a '''crushed body [ or] 
bleeding'" or '''cries of pain, ... [ or] dying words. !II •• 

plaintiff as a matter of law. 

Id. at 57-58 (quoting Hegel, 136 Wn.2d at 130) (quoting Gates, 719 P.2d at 

199) (italics added by the Colbert Court) (underscoring added). 

In short, the Colbert Court needed to do nothing more than apply the 

Hegel factors in deciding the case before Nonetheless, a 5-4 decision, 

the Court proceeded to address Mr. Colbert's misplaced argument, "that the 

Court of Appeals erroneously imposed a requirement that the plaintiff arrive 

'unwittingly' at the accident scene." Id. at 59. doing so, the Court made 

the following statement, which, as later be explained, has muddied the 

waters regarding the tort ofNIED: "That a bystander plaintiff must arrive on 

the scene unwittingly in order to maintain a cause of action for negligent 

infliction of emotional distress is logical extension of our case law." Id. 

It is nebulous language - "must on scene unwn:111l1plllJ" 

upon to summary judgment dismissal 

Shaila's claim. See, e.g., at 21 1 see also, at 368-69. 



on 

~~~~ofthe accident, ~~~~~~--=:.!:.!.~~~~~~~~~~~ 

a plaintiff's ability to maintain a claim for as a matter of law. 

position, however, is not supported by Colbert. When 

case IS A"'H'~T"""TT and 

it becomes that Colbert not expand tort of to 

include, as a necessary element of the tort, a new requirement that the 

plaintiff arrive at the scene of an accident with no prior knowledge of its 

occurrence. the contrary, the Colbert Court's discussion regarding 

arriving at the accident scene "unwittingly" is merely dicta which, at rllost, 

adds another non-dispositive factor for trial court's consideration in 

making policy determination of whether legal causation exists a 

case. 

1. 

Initially, it is important to bear mind that both Hegel and Colbert 

that, whether a claim for can be sustained involves a fact-

specific inquiry, which turns upon unique circumstances of each case. As the 

Colbert itself stated: case, 

emergency "'V.U...L.l'-'.l does not necessarily a lJJ.u,J..L ..... .l ...... 



occurrence 

(quoting Hegel, 136 

second 

at 132). 

point to 

at scene of an ,""'-'""',,,-,"',",.1.1.,, 

1 at 61 

preceding point, is that Hegel and Colbert both expressly rejected the notion 

that any artificial or bright-line rules should apply deciding whether a 

claim for NIED can be maintained. Hegel, 136 Wn.2d at 130 (flA bright line 

rule that limits recovery for emotional distress to those who witness the 

accident ... draws an arbitrary that serves to exclude plaintiffs without 

meaningful distinction."); Colbert, 163 Wn.2d at (quoting with 

same language from Hegel). 

Moreover, both Hegel and Colbert made clear that a claim for 

should not turn on any fixed temporal rule. Hegel, 136 Wn.2d at 131. ("An 

appropriate rule should not be based on temporal limitations, but should 

differentiate between the trauma suffered by a family member who views an 

accident or its aftermath, and the grief suffered by anyone upon discovering 

that a relative has been severely injured. It); Colbert, 163 Wn.2d at 54 (again 

quoting with approval the same language from Hegel). 

Finally, both Hegel and Colbert concluded that key consideration 

In at the nr-r>,rla,,,,f" 



scene courts to 

at scenes 

members' suffering before was a substantial 

conditions or locations." Colbert, 1 Wn.2d at 

(citing the holding in Hegel, 136 Wn.2d at 132). such instances, 

plaintiffs' mental distress was not unforeseeable as a matter of law." Id. 9 

Given the above, to interpret Colbert as introducing a new element 

into the tort of NIED - that a plaintiff must arrive at the accident scene 

"unwittingly" , no prior knowledge of aC(~lajent - undermines the 

principal holding in Colbert, as well as the holding in Hegel, upon which the 

Colbert Court heavily relied in reaching its decision. Indeed, the Colbert 

Court held, at the conclusion of the case: 

9 For purposes of our case, it is worth noting that, under the facts in Colbert 
(where Mr. Colbert arrived at the scene of his daughter's drowning after a much 
longer period of time had lapsed than when Shaila arrived at the scene of her 
husband's accident), the Court found that Mr. Colbert may have met the arriving 
at the scene "shortly thereafter" requirement for purposes of legal causation. 
Indeed, it was because Mr. Colbert did not observe his daughter before her 
condition and location had substantially changed, not because he arrived at the 
scene too late, that the Court held he could not state a claim for NIED. In the 
Court's own words: "Although [Mr. Colbert] may have arrived within a 
chronologically short time of her death, at no time did he personally experience 
conditions that can be said to be a continuation of' "an especially horrendous 
event'" involving conditions analogous to seeing a '''crushed body [ or] bleeding'" 
or hearing '''cries of pain, ... [or] dying words."''' Colbert, 163 Wn.2d at 57 
(italics original); (underscoring added) (quoting Hegel, 136 Wn.2d at 130) 
(quoting Gates, 719 P.2d at 199). 



requirements that was scene 
accident or 'shortly as we have 

defined the term. Colbert did not his daughter's 
injuries shortly they or before there was a 
nlaterial change in the attendant circumstances, and he did not 
see or 

Colbert, 163 Wn.2d at 63. 

In short, once the Colbert Court held that "the Court of Appeals did 

not err in holding that Mr. Colbert was not a foreseeable plaintiff as a l11atter 

of law", because "he simply did not experience conditions that are 

cOlllparable to actually witnessing a loved one's accidental death or serious 

injury" (id. at 57-58), it had no need to any further to dispose of the 

case based upon the facts before it. 

Accordingly, because the Colbert subsequent discussion of 

whether a plaintiff arrives "'unwittingly' at the accident scene" (id. at 59) was 

not necessary to its holding, the Court's statements on this subject should be 

viewed as dicta and thus not binding precedent. State v. Raleigh, 157 Wn. 

App. 728, 73 238 P.3d 1211 (2010) (language that is not part of the holding 

of a case is non-binding dicta). 

Hanllonizing the Colbert COUli's own analysis with its holding, and 



Colbert Hegel UC""",,,-'-iJJ.VLLiJ. can 

O ....... ""T.-.. at 

at scene 

one, no.n-tUSl'JOSltllJe to COJ'lSI~'ler in determining 

causation has met for ..... ,11~r\<'a0 

of The following language from Colbert supports this 

interpretation: "Whether the plaintiff arrived at the scene of the accident 

unwittingly is an appropriate consideration when determining whether he or 

she can bring a bystander negligent infliction of emotional distress claim 

based upon the emotional trauma that results from experiencing another 

person's negligently inflicted physical injury." Colbert, 163 at 60 

(emphasis added). 

Colbert Court made this statement long after it had already 

held "that Colbert was not a foreseeable plaintiff as a matter law", 

because, "[a]lthough he may have arrived in a chronologically short time of 

[his daughter's] death, at no time did he personally experience" or observe his 

daughter's drowning or death; nor did he actually see her body until about 

hours after her death, and after there had been a substantial change in 

both condition and location. Colbert, 163 Wn.2d at 46-47,57-58. 

Court did not to address Mr. 

" ... rnl .... "'a-r'..- "that Court of Appeals erroneously imposed a ... "',-,," ... ""..-.,..0..-.1- that 



at the accident (id. at 

are, 

at were 

noted that the Court of Appeals itself .LL ....... LI.I.'-"~ issue of whether a p ...... " . .u .• _J. ...... 

as ""''''''.'-'.~'V~~'' scene "unwittingly" in terms one 

to consider, not an element of the tort ofNIED itself: "The Court of Appeals 

listed this as a Clr4CUf.rlstlan£?e showing that Colbert failed to establish a duty 

of care on the part of [defendantJ". Id. at 59 (emphasis added). 

In short, the tort of NIED does not include, as a separate element of 

the claim, that a plaintiff arrive at accident scene "unwittingly". Kumar, 

180 Wn.2d at 505 ("A plaintiff may recover for negligent infliction of 

emotional distress if she proves duty, breach, proximate cause, damage, and 

'objective symptomology",).10 

Unique 
Shaila's Motion for Summary 

Has a Claim 

This analysis must begin by restating the holding in Hegel, which was 

reaffirmed Colbert: We "hold that a family member may recover for 

10 Unfortunately, Colbert's discussion of what constitutes arriving at the scene 
"unwittingly" raises more questions than it answers. Because further discussion of 
this issue should not be necessary to decide this appeal, further discussion of the 
questions left hanging by the Colbert Court is found at 7 hereto, and 
made part of this brief, in case the Court believes these questions should be raised 
and addressed. 



at scene 

occurrence 

added); Colbert, 1 at 58, 63. 

.,"". 'Xl~'>"-'''' two other words case "location" "condition") is 

significant. Neither Hegel nor Colbert ..... ....,A .... LL ... ' ...... the use of the word "or" 

within the context of the above-quoted holding; therefore, recourse to a 

standard dictionary's definition of the word is appropriate. Audit & 

Adjustment Co. v. Earl, 165 Wn. App. 497, 503,267 P.3d 441 (2011) ("If a 

term is undefined, we will use a standard dictionary definition to find the 

plain and ordinary meaning. "). 

The Merriam-Webster Dictionary (Eleventh Ed.) defines the term" or" 

as being "used as a function word to indicate an alternative"; accord, Black's 

Law Dictionary (Fifth Ed.) ("or" is "[a] disjunctive particle to express an 

alternative or to give a choice of one among two or more things. "). 

Accordingly, order to maintain her claim for NIED, Shaila had to arrive at 

the accident scene before there had been a "substantial change" her 

husband's ~~~ or location." Hegel, 136 Wn.2d at 132; Colbert, 163 

at 58 (emphasis and underscoring added). And she 

at 

1 15 minutes). 

accident scene 

at 46, 180, 188. 

after its occurrence 



3 It is that 

husband's ~'.n .. ,u-"'.,"JL.l before Shaila arrived at scene. 

189. It IS 

symptomology" emotional distress as of observing the horrific 

aftermath of the accident, including her husband's ultimately fatal injuries. 

CP at SO-S2, 191, 19S, 320-22. 

Shaila has, therefore, stated a claim for as a matter of 

because reasonable minds can reach no other conclusion from the 

uncontroverted facts in case. See Ruff, Wn.2d at 704 ("when 

reasonable minds can reach but one conclusion, questions fact may be 

Oi"01'"1Y'l1",e:.rI as a matter of law"); Bordynoski v. Bergner, 97 Wn.2d 33S, 340, 

644 P.2d 1173 (1982) (although the question of proximate cause is usually 

for the jury, "when the facts are undisputed and the inferences therefrom are 

plain and incapable of reasonable doubt or difference of opinion [ then] it may 

be a question of law for the court"). 

Accordingly, summary judgment should have been granted Shaila's 

favor on the issue of whether she has stated a claim for NIED. The only way 

to avoid conclusion would be (1) if the Court at 



scene tort 

which Shaila to establish~ or 

fact In case 

case on sunlnlary judgnlent. Balise, at 199 (sunlnlary 

judgment must be denied, and a trial "isi absolutely necessary there is a 

genuine issue as to any material fact"). 

This Case Presents a Coverage Dispute Which State Has 
Denied Coverage of Shaila 's NIED Claim; it is Not a Claim Dispute Over 
the Amount of Shaila's Claim. 

For UIM coverage purposes, when an accident is caused by a vehicle 

driven by an unknown hit-and-run lTIotorist (also known as a "phantOlTI" 

vehicle), UIIvr coverage is triggered under a policy providing such coverage, 

which is the case here. See RCW 48.22.030(1), (8); see also, Dixie Ins. Co. 

v. Mello, 75 Wn. App. 328, 335, 877 P.2d 740 (1994); and State Farm's 

relevant UIM policy provisions (CP at 341-42). Thus, the gravamen of this 

case is whether Shaila has a covered claim under State Farm's UIM coverage 

provisions; it is not a dispute over the amount of her claim if coverage is 

found to exist. Indeed, by definition, the issue of coverage must first be 

addressed before the issue of the amount of the claim even arises; and the 

30 



is not this 11 

State Farm's coverage states that, if its 

do not agree that [is] 

compensatory damages from the owner or driver of the motor 

vehicle", then the insured must "file a lawsuit" against "(a) [State Farm] and 

(b) ... the owner or driver of the underinsured motor vehicle". at 342. 

Because Shaila and State Farm could not agree on whether she is "legally 

entitled to recover compensatory damages [from the VIM motorist]", Shaila 

filed suit in compliance with the above policy language. at 134-38. 

This case, therefore, involves a suit to determine whether Shaila is 

"legally entitled to recover compensatory damages", which is inherently a 

coverage dispute, not a dispute over the amount of Shaila's damages. Fisher 

v. Allstate Ins. Co., 136 Wn.2d 240,244, 961 P.2d 350 (1998) (to establish 

coverage, the insured must show that he or she is legally entitled to recover 

11 Indeed, the parties never addressed the issue of the amount, or value, of Shaila's 
NIED claim during the trial court proceedings. Moreover, under the facts of this 
case, reasonable minds can reach but one conclusion regarding the value of 
Shaila's VIM claim if it is covered under State Farm's policy: She is entitled to 
receive the full $50,000 policy limit to compensate for her emotional distress. For 
State Farm to contend otherwise would not be done in good faith. 
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IS 

position that is not 
enl~ltU~a to recover negligent 
infliction of emotional distress from the owner or driver of the 

motor vehicle 
for payment of the $50,000 liability limits. 
upon the J..LL'.V.LJlJ.J.U·\-J.VU. to date, even 

Haynes is legally entitled to recover on 
her UIM claim for NEID [sic] compensatory damages, 
is no agreement as to the amount of damages she is legally 
entitled to recover. 

CP at 204-05 (see Appendix 6 hereto); see also, State Farm's Opposition to 

[Shaila's] Motion for Partial Summary Judgment, where State Farm concedes: 

In answering Shaila's complaint, "State Farm admitted that the ren1aining 

$50,000 of VIM coverage under [Shaila's] State Farm insurance policy is 

available to compensate [Shaila] for her NIED damages 

is to recover such from the phantom 

underinsured motorist." CP at 102 (emphasis and underscoring added). 12 

It is obvious from the above-emphasized language that State Farm 

denied Shaila' s NIED claim because she "is not legally entitled to recover" on 

the claim (i.e., is no coverage). Indeed, State attorney 

12 !fA statement of fact made by a party in his pleadings is an admission the fact 
exists as such and is admissible against him in favor of his adversary." Nielson v. 
Vashon School Dist., 87 Wn.2d 955,958,558 P.2d 167 (1976); see also, Haller 
v. Wallis, 89 Wn.2d 547, 573 P .2d 1302 (1978) (if an attorney is authorized 
to appear on behalf of a client, that attorney's acts are binding on the client). 

a 



an a U..H.JV ..... 'Cy over 

VIM claim ... there is no agreement ~~~~~~ 

at 205 (see 

In short, by stating Shaila "is not legally entitled to recover", 

Farm must concede that this is first and foremost a coverage dispute. 

controlling law firmly establishes this point. When an insured must sue her 

own insurer to obtain a legal determination that she is entitled to receive the 

benefits of the policy, it is a coverage dispute. Matsyukv. State Farm Fire & 

Casualty Co., 173 Wn.2d 643, 659-60, 272 P.3d 802 (2012). And IS 

precisely what Shaila's amended complaint seeks to do. at 134-38 . 

...c::....;:;.~~-=--:::.~::..:::...::.:::.:::;.,::."t depends upon the insured's demonstrating that 

he or she 'is legally entitled to recover' in tort from the underinsured 

motorist." Fisher, 136 Wn.2d at 244 (underscoring added); accord, Tribble 

v. Allstate Property and Cas. Ins. Co., 134 App. 163, 139 P.3d 373,375 

(2006) ("Coverage eligibility requires the insured to demonstrate that he or 

she is 'legally entitled to recover' in tort from the underinsured motorist. "); 

RCW 48.22.030(2) "coverage is provided ... for protection of 



are 

owners or Heaphy v. State 

Auto. App.438, (2003) 

cases which the extent of the benefit provided by an 

,"",,-,,,, ... , ... ,,,,,.,Q contract is at 

extent of the damages") (internal quotations and citations omitted). 

In other words, "coverage eligibility" and being "legally entitled to 

recover" are synonymous. Moreover, as is the case here, "when an insured 

lTIUst bring suit against its own insurer to obtain a legal determination 

interpreting the meaning or application of an insurance policy, it is a 

coverage dispute." Colorado Structures, Inc. v. Ins. Co. of the West, 161 

Wn.2d 606, 167 1125 (2007) (emphasis added). "This case would 

be in the nature of a claims dispute if [State Farm] had agreed to pay under 

the [policy], but had a factual dispute with [Shaila] as to the amount of the 

payment." Id. (italics original). 

State Farm's own counsel admits this case involves a dispute 

over Shaila is "legally entitled" to recover under State Farm's VIM 

policy provisions, and not a dispute over the amount of her claim, CP at 204-

205. This admission is binding on State Farm. See, e.g., State v. Fanger, 34 

App. 637-38,663 120 (1983); Fite v. Lee, 11 21, 



974) IS 

coverage also states: 

1. a. and we must to the answers 
to the following two questions: 

(1) Is the insured legally entitled to recover 
compensatory damages from the owner 
or driver of the underinsured motor 
vehicle? 

(2) If the answer to 1.a.( 1) above is yes, 
='-=-..:..:-::.:::..:..:..:.....~=----'==-=-= of compensa-
tory damages that the is legally 
entitled to recover from the owner or 
driver of the motor 
vehicle? 13 

first question to be decided from the above-quoted provision "Is 

[Shaila] legally entitled to recover compensatory damages from the [UIM 

motorist]?" - is precisely the question presented here. And, as the above-cited 

cases make clear, the question involves one of coverage, not the amount of 

compensatory damages, which is addressed in the second question from 

the above-quoted UIM policy provision. It is also a matter of common sense 

13 See AooelnOllX 1 hereto (en1phasis original) (underscoring added). 



amount not even come 

IS 

IS to recover 

compensatory damages." 

Analyzing 

made clear 

same language from a similar this 

step 

McIllwain v. State Farm, 133 Wn. App. 439, 136 P.3d 135 (2006): 

"The critical issue here is whether Ms. McIllwain is legally entitled to collect 

damages." Id. at 444. This Court then confirmed that, although the insured 

must establish fault on the part of the underinsured motorist, this is a 

issue: "A VIM policy MlI'f}1I"",'1In~ coverage to its insured for 

caused by an at-fault underinsured motorist." I d. at 447 (emphasis 

added). This Court further noted that the language, "legally entitled to 

recover," means that insurance coverage exists only when bodily injuries 

have caused by a negligent uninsured motorist. Id. at 449, n. 3. 

To accept State Farm's argument - that Shaila has "a covered claim", 

but that she is not "legally entitled to recover" compensatory damages for that 

claim - is tantamount to State Farm saying to Shaila: "Your VIM claim is 

covered; however, we have ~""""".L.L.L.U.L.L""~ that value of your claim is 

$00.00." is untenable on its face. 



lrl>1"C»n1,C» Court's IS on this issue: 

"Under Olympic Steamship, '[a]n insured who is compelled to assume the 

burden of legal action to the of its insurance contract is 

entitled to attorney fees.'" Matsyuk, 1 Wn.2d at 658 (quoting Olympic 

Steamship Co. v. Centennial Insurance Co., 117 Wn.2d 37, 811 P.3d 

673 (1991 )). II' [W]hen an insurer unsuccessfully contests coverage, it has 

placed its interests above the insured. Our decision in Olympic Steamship 

remedies this inequity by requiring that the insured be made whole.'" Id. at 

660 (quoting McGreevy v. Oregon Mutual Insurance Co., 128 Wn.2d 26, 

39-40, 904 P.2d 731 (1995)). 

Accordingly, if Shaila prevails against State Farm on the coverage 

issue, she is entitled to recover her costs, including her reasonable attorney's 

fees in the underlying trial court proceedings. And she is likewise entitled 

to recover such costs and on appeal. See RAP 18.l(a); Olympic 

Stemnship, 117 Wn.2d at 

The trial court's summary judgment orders should be reversed; and 

this Court should find (1) that Shaila has stated a clain1 for NIED as matter 

of law, based upon the uncontroverted 111aterial facts in the record, (2) that 

37 



case a to IS 

to be resolved at is the amount 

Shaila's UIM claim. In addition, Shaila should costs, 

the trial court and on '-"'-'OJ'"" ....... 

this of ___ -f-I!..--..IIC---""----j 2016. 

Respectfully submitted, 

LATHROP, WINBAUER, 
SLOTHOWER & DENISON, LLP 

Douglas W. Nicholson, WSBA #24854 
Attorney for Appellant 
Shaila Haynes 
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BE IT RIT1IMB£Rrn that on Monday, 

April 25, 2016, at 2: 37 p.m., at 201 I'Jest 7th 

Avenue, Ellensburg, Washington, the deposllion at 

NICOLE CROSSE'IT was taken before C. Kay Romine, 

Registered Professional Reporter. The Eollol-ling 

proceedings took place: 

NICOLE CROSSE'IT, being first duly sworn to 

tell the truth, the whole 

truth and nothing but the 

truth, testified as follows: 

EXAMINATION 

14 BY MR. NICHOLSON: 

15 Q. Good afternoon. Can you give us your complete name 

16 and current residence address? 

17 A. Nicole Celia Crossett. And I just moved up to Roslyn, 

18 so I don 't knOl. the street address. 

19 Q. Qh. Where did you live --

20 A. Before it was at Red Horse Diner, a house right out 

21 back, on 1514 West University Way, Ellensburg, 

22 Washington. 

23 Q. When you say 'out back,' is it right next to the Red 

24 Horse Diner? 

25 A. till-huh. It's right, like, 10 feet. There is a deck 

touching. 

Q. And how long did you live _. 

A. There? 

Page 5 

4 Q. Yeah. 

6 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

: 23 

24 

25 

A. From • 96 till most recent. I had an apartment for a 

year in college. But basically 20 years. 

Q. You Itlere living at the Red Horse Diner 

A. There' s two houses 

Q. -- location? 

A. -- on the property. So I have been on that property 

basically for 20 years. 

Q. Let me complete rrrj question before you start to 

answer. 

A. Okay. 

Q. And then pause for a second. And then I' 11 try to do 

the same with your answer. 

A. All right. 

Q. Okay. So you were living at the Red Horse Diner 

location in September of 2012? 

A. Yes. 

Q. And we're here today to talk about an accident that 

occurred on September lOth of 2012 involving Randy 

Haynes. Imd do you recall the events oE that day" 

A. Yes. 

Q. HOVI did you first learn that Randy Haynes had been 

Pages 2 .. 5 I ••• Central Court Reporting 800.442.3376 
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involved in an accident' 

A. I'men Jennifer Fordham called my cell phone. 

Q. ill you recall a1:out ",hat time that happened' 

A. Nope. In the afternoon. 

Page 6 

Q. ill you recall approximately when in the afternoon you 

received the call from Jennifer Fordham? 

A. No. Probably maybe around 1: 00 or 2: 00. I 'm not 

sure. 

Q. Was anyone with you 1tihen you received the call from 

10 Jennifer Fordham informing you of the accident? 

11 A. Shaila Haynes. 

12 Q. Was anybody else present? 

13 A. No. 

14 Q. Tell me 1tihat you recall regarding Vihat Jennifer and 

15 you said to each other during the phone call 1tihere 

16 Jennifer informed you oE the accident. 

17 A. She said "Randy went down.' I asked if he vias alive. 

18 She said ·Yes.· I asked if anyone called 9-1-1. She 

19 said 'Yes.' I asked where they were at. And she 

20 wasn't sure on the exact location. She just said it 

I 
{ 
{ 

i 
{ 10 

'11 

i 12 

13 

14 

15 

16 

17 

18 

19 

20 

21 was before ele Elum. 21 

22 Q.!):) you recall anything else being said between you and 22 

23 Jennifer during that telephone conversation? 23 

24 A. Not that I recall. 24 

25 Q. Did you speak at all with Shaila Haynes while you were 25 

Page 7 

on the phone with Jennifer? 

A. Not that I recall, no. 

Q. Did Shaila speak with you while' you were on the phone 

with Jennifer? 

A. I don't know. She was staring at me. I don't knOVI if 

she said anything. 

Q. Did Jenni fer actually inform you of the severity of 

8 the accident during your phone call with her? 

9 A. No. 

Nicol Crossett 04/25/2016 

Q. I don' t vlant you to irnag ine or guess. 

A. Okay. 

Q. Just tell me what you specifically --

A. Okay. r don' t know. I don't remember anything 

Page 8 

specifically. I remerl1ber just grabbing our stuE[ and 

rurming to the car. 

Q. Let's talk a little bit atxlUt the drive from the Red 

Horse location to the scene of the accident. HO\v long 

did it take you to arrive at the scene of the accident 

from the time you got oEE the phone with Jennifer? 

A. I'd say less than 15 minutes. 

Q. Who was driving? 

A. I ¥las driving. 

Q. ivere you passing cars along the way? 

A. Yes. 

Q. Any idea of how fast you were driving? 

A. Probably close to 90 miles an hour. 

Q. ill you recall any discussions with Shaila Haynes while 

you were driving from the Red Horse location to the 

accident scene? 

A. Not anything specific. I'm sure we talked but I -­

there was a lot going through your mind so, no, I 

don't remember anything that was said. 

Q. Between the time you left your house and the time you 

arrived at the accident scene, did you or Shaila 

Page 9 
receive any phone calls or other inforID'ltion informing 

you of the severity of the accident? 

A. No. 

Q. During your drive from the Red Horse location to the 

accident sce"1e, did either you or Jennifer receive 

information regarding the nature or extent of Randy's 

injuries? 

A. No. 

Q. Did either of you receive any phone calls while you 

10 Q. How long did your phone call with Jennifer last. 10 were driving to the accident scene? 

n approxim.3.tely? 11 A. No. 

12 A. I'd say 10 to 15 seconds. As long as it took to say 12 Q. Did you have any idea of what to expect 1tihen you got, 

13 a1:out four sentences. 13 to the accident scene? 

14 Q. Tell me what happened immediately aEter you hW19 up 14 A. No. 

15 the phone with Jennifer during that call when she 15 Q. Let's now kind of discuss the accident scene itself. 

informed you of the accident. 16 16 

17 

18 

19 

20 

A. I grabbed my truck keys and told Shaila Randy went 17 

ill you recall who was ct the scene of the accident 

when you and Shaila first arrived there? 

dOlm and we had to get there and I wasn't sure exactly : 18 

where it Has at. We got in the truck and we left. : 19 

Q. Do you recall saying anything else to Shaila between • 20 

A. Tnere was one ambulance, a State Patrolman had pulled 

in just ahead of me, and the two girls that were on 

the bikes, Shaila and L 

21 the time your phone call with Jennifer ended and the 21 Q. A11d the two girls who vJere on the bikes wculd be --? 

22 time you got into the truck? '22 A. Jen.'1i fer and Kathlee"1. 

23 A. No. I just -- she heard what I said to Jennifer. So 23 Q. Jennifer .... ? 

24 

25 

--III ••• 

I imagine I repeated what was on 

Jennifer a1:out. 

what I spoke to 24. A. Fordham. 

25 Q. And Kathleen's last name? 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. Keater. I think. r'm not rcally sure. I think's 

Keater. 

Q. Any idea of how to spell Keater' 

A. K-E-A-T-E-R. I don't know. 

10 

Q. CO you recall "mere you parked when you arrived at the 

scene of the accident? 

A. Just westbound, straddling the line and into the 

median ahead of the bikes, which ,,"'as the ambulance and 

the bikes and then us. 

Q. So you were west of the ambulance? 10 

A. Yes. West of the bikes and the ambulance. 11 

Q. And from what you're describing, it sounds like you 12 

",ere in the fast lane, on the shoulder of the fast 13 

lane -- 14 

A. Uh-huh. 15 

Q. -- next to the median where you parked; is that 16 

correct? 17 

A. Yes. 18 

Q. Tell me what happened next after you parked and got 19 

out of the car. 20 

A. We just got out of the car and ran towards where Randy 21 

was laying in the median. 22 

Q. Was that both you and Shaila who ran down there? 23 

A. Yeah. Yes. Yes. 24 

Q. Can you describe, as best of your recollection, 25 

Page 

Shaila . s errotional state upon seeing Randy? 

A. She was just -- I mean, we were all in shock. She was 

upset and frantic. I mean, the bike's destroyed and 

he's laying there with paramedics around him, so it 

was pretty traumat ic . 

Q. CO you recall anything else specifically? 

A. She just grabbed his hand and was trying to talk to 

him and --

Q. But in terms of Shaila's actual €!OCltional state as you 

observed it when she saw Randy other than what you've 10 

described. 11 

A. Being upset. I don't know. It was kind of blurry. I 12 

mean, there was, like, so much going on and I had my 13 

own €!OCltions. And I wasn't -- you know, I was more 14 

concerned about Randy than observing Shaila. 15 

Q •. Can you describe Randy's condition when you first 16 

observed him? vlhere was he? 17 

A. As I recall, he was laying, I believe, on his back. 18 

And they had his clothes cut off or him from the waist 19 

up. I believe they were putting the neck brace on 20 

once we had gotten there~ It wasn't on, . I don't 21 

believe, vmen we first got there. And the paramedics : 22 

were just working on him up top and Jennifer was 23 

holding his feet and I had his leg and had my hand on 24 

her. 25 

Nicole Crossett 04/25/2016 
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Q. Her belng --

A. clesUliEer r,nd Shaila was up on the other side, 

n01d1119 hiS hclnd, clnd trying to get a response out of 

him. 

Q. No-vi, "las Randy breathing at all' 

A. It was very labored breathing. 

Q. Was he talking or making any sounds? 

A. No. 

Q. Was he rroving at all? 

A. No. 

Q. fu you recall whether he was on a stretcher or 

bacld:x::>ard when you first arrived? 

A. I can't recall. I know he VIas on a backboard at one 

point, but I don't know if he was when we first got 

there or not. Everything ~,as happrning so fast. 

Q. Are you sure that he was on his back when you first 

arrived or is that something that simply happened 

while you were there? 

A. I -- I don't -- I don't know if he -- I honestly don't 

even recall. I just remember him laying there. I 

dem' t remember if he was on his stomach and they 

rolled him over when we were there or if he was just 

laying on his back already when we got there. There 

YJas a lot of comrrotion and things going on and --

Q. HO-vl long ,vas it between the time u'lat you arrived at 

Page 13 
the accident scene with Shaila and when Randy was 

loaded into the ambulance? 

A. I honestly have no idea. I mean, I would think it 

would only be 15 to 20 minutes. But vmen, like, we're 

in shock and so much stuff is going on that it could 

have been longer. It could have only been like -- I . 

don't know. It felt like 15 to 20 minutes, but I 

don't know. It might have been longer or shorter. 

Q. DJring the time you were at the accident scene, from 

the time you first arrived until Randy was loaded into 

the ambulance. do you recall speaking wi th anyOOdy? 

A. When we were at the scene? Sorry. Can you repeat 

that? When we were at the scene? 

Q. Yeah. From the time you arrived at the scene until 

Randy was loaded in the ambulance, do you recall 

speaking with anybody during that time? 

A. Yeah. I mean, I remember speaking to the state 

trooper, but I'm pretty sure I spoke to Jennifer and 

Shaila and every!xx:ly, but I recall speaking to the 

state trooper. Originally he asked me what had 

happened because I he thought I was one of the 

bikes vmen it happened. And then I had him talk to 

Jennifer to find out what happened .men the accident 

occurred. 

But I asked him if they were going to take Randy 
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to the Ell ensburg Hospi ta 1 or down to Yakima. And 

that's '",hen he told me they called in for medivac. So 

that was kind of -- I didn't think it was that serious 

UTltil the ambulance, they called in the medivac. 

Q. You indicated you might have spoken with Jennifer or 

Kathleen or Shaila. Co you have any specific 

recollection oE any conversation with either oE them? 

A. No. I can only imag ine what we talked about, but I 

don't recalL I l11€an, I remember vie walked up to 

check out vihere the bike had landed, where the tire 

tracks came down. I mean, we looked at the whole 

scene, and I know we all talked, but I don't recall a 

specific thinq we said. 

Q. Co you recall if you talked with any of the ambulance 

personnel? 

A. No. I never spoke to them. They told us to get back. 

And that was the only thing that was said between us. 

Q. Co you recall approximately how long you spent next to 

Randy before the ambulance personnel told you to IT¥JVe 

back") 

Page 1 G 

patient information stuff. So she came in. A sOCIal 

worker carne in. And Randy's -- one of Randy's sisters 

arrived. I think she might have been with the rTDther 

or the mother carne shortly after. I can't remember if 

they .... ·ere together or not. 

'The social worker assured us that he would be 

7 just Eine, he was at Harborview and they \.Jere the 

8 best, and that they always -- it would all be goo:1. 

9 And I thought maybe he knew_We didn't know his 

10 condition, like, so I didn't -- I was pretty hopeful. 

11 And then the other sister arrived. No, she 

12 didn't. Just the one sister was there when we got the 

13 news. The doctor came in and said that he didn't make 

14 it and they did everything that they could. And that 

15 was devastating. That was pretty shocking. vie didn't 

16 we were -- vihen she carne in, we thought she was 

17 going to say, like. Shaila could go in to visit him, 

18 you know, or they're trying to get him stable or 

19 something. So we -- I don't think we saw it coming at 

20 all. I didn·t. 

21 A. Not long. Not long, because they had, like, two or 21 

22 

23 

24 

And then shortly -- and then she went into the 

details about what took place in the ambulance ride 

and the hospital -- or in the medivac. She said they 

had. like, lost him a couple times, I believe, in the 

airplane -- or the helicopter and the amh.Jlance. And 

22 

23 

24 

2S 

three of them around him. Obviously, there's not that 

much space. So I'd say just a couple minutes before 

they told us all to get away from him so they could 

work. 
1

25 

--------_._----------------------j-----------------

Q. What happened after Randy was loaded into tile 

ambulance? 
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A. We sat there for a while because we were leaving to go 

to Harborview. 'The State Patrolman told us, they told 

Shaila and 1, that Shaila could ride in the ambulance 

to the ball field where the helicopter takes off and 

picks them up but she's not allowed to ride in the 

helicopter. So he told us or advised us to take off 

Page 17 

then when they got there they cut his chest open and 

she was massaging his heart. And there was nothing 

more they could do. 

Q. IX> you recall any of your conversation 

A. No, I know. I didn't think I would cry. 

Q. IX> you want to take a break? 

7 A. No. I'm fine. 

S Q. Are you sure? Just--

I'm sorry. 

right now and get to Harborview as quickly as we could MR. CRONIN: Water? 

10 so we would be there when the helicopter landed. 10 A. Gosh. It's. like. I could talk about it and then 

11 Q. Did you do that? 11 it·s. like. man. Okay. Sorry. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. Yes. 12 

Q. Was the ambulance still at the scene when you left for 13 

Harborview? 14 

A. Yes. 15 

Q. Co you recall about how long it took you to drive to 16 

Harborview? 17 

A. I'd sayan hour. Maybe a little longer. I'm not -- 18 

we were speeding. I wasn't doing 90, but we sped all 19 

the way there. 20 

Q. Tell us villat happened once you got to Harborview. 21 

A. We were getting checked in. 'They gave us a little . 22 

room. I believe it was just 5haila and I there for a . 23 

1 itt le while. Then a relative oE Randy's carne in the 24 

room who worked at the hospital that enters the : 2S 

Q. That's okay. Just let me know if you want to take 

some time. 

A. No. I'm good. 

Q. Okay. IX> you recall anything specific that you and 

Shaila discussed while you were driving from the 

accident scene to Harborview? 

A. Not really. It was pretty blurry. 

She forgot her phone at the house because we ran 

out of my house so East. So we were on my phone 

trying to call Randy' smother a.nd sisters. And I 

didn't even have half of their numbers. 50 it was 

mostly spent trying to reach family members to get to 

the hospital. 

Q. Other than what you just mentioned, do you recall 
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anything speci fie that you talked about' 

A. No. I mean, \-ie just no. I mean, y;e vlere Just 

worried about Randy and didn't know what was going to 

happen. 

Q. When you got the unfortunate news while at Harborview, 

do you recall or when you got that news, do you 

recall about what tline that was' 

A. No. I don't know if I ever even looked at a clock 

that whole day. I mean, I imagine I don't know. 

10 It was probably, like, 5:00 o'clock, but I have no 

11 idea. 

12 Q. Let's talk a little bit about your relationship with 

13 Shaila. How long have you known her? 

14 A. Since 2008. 

15 Q. And how well do you know her? 

16 A. Very well. 

17 Q. Have you been friends since 2008? 

18 A. Yes. So we've done a lot of motorcycle rides 

19 together, all our vacations together. bike trips, 

20 holidays and stuff with her family, my family. 

21 Q. Before Randy's accident, how would you describe 

22 Shaila's errotional makeup' What I mean by that is she 

23 a strong person 

24. A. Yes. 

25 Q. -- €IDJtionally, a weak, fragile person, or sometJl.ing 

4 

5 

7 

8 

9 
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between? 

A. No. I think she's a strong, independent person. 

people have described her as being intimidating, so I 

don't think she is weak or fragile. 

Q. Is that also your opinion of her? 

A. Yes. Yes. She's very strong and independent. 

Q. Based upon your knowledge of Shaila and her emotional 

makeup, do you believe that she suffered any errotional 

trauma or distress from seeing her husband lying in 

Nicole Crossett 04/25/2016 
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!mow. I don't .<now 1f I watched her in-depth like I 

was payir.g attentio:l to Randy. So ",e were all crying. 

I<Je "JeTe - - I don' t know. 

Q. Have you noticed a change 1£1 her errotional affect 

since the ilccident' 

A. Yeah. I mean, I don't knmoJ. It's just I know 

right after that night she had to go do a phone call 

for donating organs, and that was really traumatic 

too. But I don't know. She's just different. Like 

10 he was her rock. And I don't know. 

11 Q. Based upon your knowledge of Shaila and how her 

12 emotional makeup was at the time of the accident, do 

13 you believe what she saw at the scene when she 

14 observed her husband was the source of her emotional 

15 distress at that time? 

16 MR. CRONIN: Object. Lack of foundation. Go 

17 ahead and answer. 

18 Q. Okay. Let me back up. 

19 You saw Shaila at the time she saw Randy lying in 

20 the median, right? 

21 A. Uh-huh. 

22 Q. Say 

23 A. Yes. 

24. Q. Okay. And again did she appear to be upset to you? 

2S lL Yes. 

Q. Did she appear to be in shock to you? 

A. Yes. 

Q. Did she appear to be emotionally shaken up? 

A. Yes. Very. 

Page 21 

Q. L\) you believe that Shaila's emotional condition. as 

you've just described it, was a result of seeing Randy 

lying there in the median? 

A. Yes. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

the road when you guys arrived at the accident scene? 10 

Q. L\) you bel ieve that there were, any other factors 

unique to Shaila' s emotional makeup that ,,!Ould have 

caused her to react to what she sa\y or made it worse? A. Yes. 11 

Q. And can you tell me why you believe that? 12 

A. I can -- I don't know. I -- I think r was, like, it's 13 

affected me errotionally and I wasn't married to him 14 

for 20 years, so r knOly it's affected her. I don't ; 15 

know. Talks and stuff. I just know it' s affected 16 

her. : 17 

Q. If I were to ask you, if I did, and I apologize. but '18 

describe her emotional state when she first saw Randy ! 19 

at the accident scene. ; 20 

A. It was just, I don't know. chaotic and she was a wreck ; 21 

and -- 22 

Q. I'm talking a.OOut Shaila's emotional state as you 23 

A. No. 

Q. Do you believe that the phone call that you received 

from Jennifer, informing you and Shaila of the 

accident, helped prepare or buffer Shaila for what she 

saH when she arrived at the accident scene? 

A. No. I don't think so. 

Q. Did she have any idea what to expect when you arrived 

at the accident scene? 

A. No. 

MR. NICHOLSON: I have no other questions. 

EXJI.MJNATION 

24 observed it. 24 BY HR. CRONIN: 

25 A. Yes. She was just upset and -- I don't know. I don't 2S Q. I'm Steve Cronin. I represent State Farm in this 
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lawsui t. lmd, as I mentioned before we began. I 

actually had a three-way telephone conversation With 

you and Mr. Nicholson just about a year ago. Do you 

remember that? 

A. Yes. 

Q. And when I first had called you you were at work; IS 

that right? 

A. I believe so. 

Q. Is that the Red Horse? 

10 A. Yeah. 

11 Q. All right. HO'w long did you work there' 

12 A. Since I was IS. 

11 Q. What is your date of birth? 

14 A. 10-24-85. 

15 Q. Help me with the math. Hovi old are you now? 

16 A. 30. 

17 Q. How did you meet Shaila' 

18 A. At a mutual friend's place in Coulee City. 

19 Q. And when you met Shaila was she married at that time? 

20 A. Yes. 

21 Q. And did you meet Randy then? 

22 A. Yes. 

23 Q. And I heard you mention then, aEter you met, you did 

24 motorcycle rides. 

25 A. Uh-buh. 

Q. Yes? 

A. Yes. 

Page 

Q. When you went on these motorcycle rides, did Sha i la 

ride her own motorcycle? 

A. She rode on back with Randy. 

Q. Since you've known Shaila, has she ever driven the 

7 motorcycle herself as opposed to riding with someone? 

8 A. Yes. 

Q. When was the first time you were with Shaila when she 

10 actually rode or drove a motorcycle? 

11 A. I'm not sure. Maybe 2014. 

12 Q. Was that after Randy's accident? 

13 A. Yeah. 'Thio years after or so. She started riding on 

14 back with me after Randy's accident. 

IS Q. When she started riding on the rock of your 

16 motorcycle. To your knowledge, did she have a 

17 motorcycle endorsement? 

18 A. No. 

19 Q. No? Okay. So at some point after Randy's accident 

20 she got a rrotorcycle endorsement and started driving 

21 motorcycles herself? 

22 A. Yes. 

23 Q. How IlB11Y times since Shaila' s gotten her rrotorcycle 

24 endorsement have you been wi th her when she's driven 

25 the motorcycle? 

-III 
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A. I'd have to guess, but maybe 20 times. 

2 Q. find v!hen you first met Randy and Shaila, did they 

reside over in the south Seattle area') 

A. Yes. 

Q. And you resided here in Ellensburg? 

A. Yes. 

Q. SO from 2008 till tlle accident in 2012, four years, 

approximately how oEten would you see Randy and 

Shaila? 

lOA. Almost every weekend. 

11 Q. Really? 

12 A. Uh-huh. 

Q. Given tlle distance between your locations? 

A. Uh-huh. 

Q. What was the reason for the get-togethers? 

A. Because everybody I rode with lived in Maple Valley. 

I didn't know anyone wt lived here that rode a 

motorcycle. And I had just bought my bike in 2008. 

So I would r ide over on Fridays and come back on 

Slmdays. 

Q. How many months out of the year did you, between 2008 

and 2012, ride motorcycles ~Iith the Maple valley 

group? 

A. From May to October, I'd say three weekends a rrontll. 

Q. Fair enO'Llgh. And w-hat al:out the m:mtJ,s of October 

Page 2S 
through April, when you weren't riding rrotorcycles, 

how often Vlould you see Shaila and Randy? 

A. Probably still two to three weekends. 'Ihey'd come 

here. We'd go fishing and stuff or go see bands. 

We'd go over there. We'd hang out witll everybody we 

rode wi til. We just wouldn't be on bikes in snow but 

we would still do stuff together. 

Q. And when you received the telephone call from 

9 Jenni fer, how close was Shaila next to you? 

10 A. It was a fEW feet. And I believe I said 'Jen's 

11 calling.' And so we were nervous because we were, 

12 like, they shouldn't be calling yet. And so she came 

13 up close to me. So when I was on the phone she was 

14 right in my face. 

15 Q. And you've just gestured with your hand about 1 or 

16 2 feet? 

17 A. Yeah. 

18 Q. And, to your knowledge, given that 1 or 2 feet from 

19 you where Shaila was standing, was Jennifer speaking 

20 loud enough or did you have the phone away from your 

21 ear like someone standing that close would hear 

22 Jennifer through the phone? 

23 A. She might have been able to. I didn't have it on 

24 speakerphone. I mean, I had it to my ear and she 

2') could hear what I was saying. So I assume if I said 
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'he- t.hen she wDuld knOVI who I was talking about, 

but 

Q All nght So ,,.;hat was Shaila's reaction while you're 

still on the phone receiving the news from Jennifer? 

A. She jus t had bIg eyes. And I think I don't know. 

I don' want to guess. 

Q. Did Shaila say anything while you were still on the 

phone with Jenni fer' 

A. I can't be for sure. I think she said 'Randy,' like 

trying to find out what we were talking about, but I 

can't be certain. I mean 

Q. All right. So let's next move to when you were done 

with the phone call with Jennifer. l<]hat was done 

imnediately after that' 

A. Well, I know Eor certa in we grabbed the car keys, she 

grabbed her purse, and we leEt. I ima.gine, but I 

can't ima.gine, so I'm sure I said what I just said on 

the phone to Shaila, but I don't know. I can't 

imagine I didn't say anything and we just got in the 

car and left but 

Q. Right. 

A. - - I don't know. 

Q. What was Shaila's state when you start going from your 

house to the vehicle? 

A. Just panicked. 

Q. You Call Id tell she knew it \r.'as Randy 

A. Yeah. 

Q. who was 
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4 A. told her it was Randy. I don't know what I said, 

S but, I I mean, I think I said "Randy went down. We 

got to go. They called 9-1-1.' But she heard what I 

7 

8 

9 

was saying to Jennifer. So when I said "Where are you 

at? Did you call 9-1-l? Is he breathing or is he 

alive" she's going to hear that. So she knows who 

10 I'm talking about. 

11 Q. And you said car keys. Were you driving a car or 

12 truck' 

13 A. l1y truck. 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. Pickup? 

A. Yeah. 

Q. And Shaila was in the front passenger seat while you 

were driving? 

A. Uh-huh. 

Q. Yes' 

A. Yes, 

Q. Did Shaila express to you, you kno\>!, her feelings from 

the time you got into your pickup ootil the time you 

arri ved at the scene' 

A. Yes. but I can't recall exactly. I mean, we were just 

panicked and we dic'ill't know what. to expect or, like, 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

4 

5 

6 
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.JOrried. I mean, he's on a motorcycle and he \ol[ecks. 

You don't know haw bad it IS. So 1 t 's just \ole' re Just 

try ing to get Ulere as fast as v.'€ can. 

Q. Did Shaila express to you that she was scared' 

A. Yea.l1. 

Q. Did Shaila express to you that she did not have a good 

feeling? 

A. Probably, but I don't I don't recall exactly what 

we said, but I'm sure we were, like, running all tlte 

options through our head just like, oh, my God, what --

Q. Right. Vias there SOme discussion that because of you 

vlere informed by Jennifer that Randy was involved in a 

motorcycle accident whi Ie riding on Interstate 90, a 

freeway that was potentially bad? 

A. Well, I don't know how you said the first part of 

that. Did -- I mean, I can imagine it's bad, but we 

don't -- we didn't know anything. I didn't - - all I 

knew is that he was alive and they called 9-1-1. So 

everything else is left up to our imagination. 

Q. But isn't it true, though, that Sl1aila expressed to 

you that she didn't have a good feel ing whi Ie she was 

riding with you in the pickup truck to the scene? 

A. I don't recall. She -- this is, like, four years ago 

and, like, super fast. So she probably said it, but I 

don't recall an exact -- anything that we talked about 
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up there. Just, like, we were just freaked out and 

trying to get there. But I'm sure we discussed or 

said stuff. I don't know. Ten minutes of driving. 

MR. NICHOLSON: I'm going to move to strike the 

last portion of the statement as calling for as 

being based on speculation. 

Q. (By Mr. Cronin) Well, you were with Shaila in your 

pickup truck from the time you left your home until 

the time you got to Randy's accident site, correct? 

10 A. Yes. 

11 Q. And during that time, I mean, wasn't Shaila visibly 

12 shaken up knowing that you were driving to the scene 

13 on the frefMay where her husbmd had been in an 

14 

I ~: 
1

17 

18 

i 19 

j 20 

In 
:22 
~ 23 

24 

25 

accident? 

A. Yean, she was visibly shaken up. 

Q. And did you have any discussions at all with Shaila 

from the time you left your house until the time you 

arrived at the accident Scene? 

A. Yes, but I don't recall what was said. 

Q. Were those discussions focused on the accident? 

A. Yes. 

Q. Was there any discussions regarding hm·; a motorcyclist 

on a freeway could be injured more than. say. a person 

riding in a pickup truck? 

A. No. I was trying to ll'dke it -- r wasn't going to il\3.ke 
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PATIENT NARRATIVE; 

S; M992 dispatched tD an unconsdouS/unresponslve Sl y.o. male Involved In a motorcycle amdent lying in the n'Ie<llan or W6 
1-90 roalted at MP 88. KJttrom also r.:2dloed <Jnd tt:p<:lrted the patient was brel3thlng. Upon M992 arrival, two acquaintances of 
the paUentwho were tidIng wIth him, s.t.dted they found hIm unconscious and unresponsive Imme\1!ately after the accident 
and he had remained so. They also estimated his speed at approximately $5 MPH. Since p{ltlent was unconscious upon EMS 
arrival, he was unable to provide any !nfmrnation induding events and/or medical h!story. 

Mlergies: NKDA. 
Medl~tions: Unknown. 
PertJnent Medica! History: Unknown. 

0: Upon M992 arrival, a 51 y.o. male was found In the center median of WB 1-90 at MP 88. The patlent V«l$ layIng prone 
perpendicular to the road near the left shoulder with his head fadng the WE lanes. 80th arms were at hls side and his face 
was pressed agciln$t the $(lit In an oval depres.:slon on a hard packed dirt surface. The pJtlent was wearing a leather jacket, 
denim pants, and a half helmet with the chin sbap stlll attached; a large motorcycle was kx::dted a short distance away (the 
helmet had signif1c3.nt d3mage). The P<ltient was unconscious, but he dId respond once wIth a moan when his name Wa5 

called. However. ;after ti1.at Initial response he fulle<l to react to any sUmull, GCS 4 to 3. The pulses were thready aoo fast; the 
skin was wann, dry (Jnd pInk.. HEENT: the pupils were dilated and fixed, tissue surrounding the (.ace/orbits appeared 5WolIen 
and brood was observed In the mouth. InItially breath sounds were auscultated equal!y bilaterally, but when ventll3tlng ttl~ 
patient became more dlffiCt\!t breath sounds were re <iuscultdted and $Ql.Inds on the right side of the chest were dtmlnJshed. 
After the the chest was deoomp~ with a 14 ga needle, breath sounds were again auscultated on both sIdes of the chest. 
attnough the Chest did appear to rise asymmetr~lly. The ne~ back. abdomen, pelvis, and extremltles did not have any 
obviOUS deformities or Injt.lry. The first EKG rhythm ~ slnus tachyc<lrdla; after Intubation the rate sklwed to NSR befote 
progresslng to pulse-less VF, whIch was electrlcalty converted bad< tn slnus tachycardia. 

A: Traumatic Injury to the h€ad and chest from a blunt forre Impact i:lt high v~ty from motorcyde 3C4ldent 

P: InitIal ~ment (patient \' .. as Ut'I(Xll'lSdcUS/unre:sponstvc; breathIng was sha!low and s!ow) ::> radloed Klttcom and 
requested AIrlift: NW be dispatched:> repositioned patient head slightly to Insure airway:> cut patlent upper dothlng and 
helmet strap :> removed helmet> ro!leti patient on to b<lckboard while maintaining C-splne :> assessed breathIng (apneIc at 
5-6 BPM) > cleared dirt and gravel from patient mouth and Inserted OPA ). assisted breathing with BYM and 02 @ 15 LPM :;> 

C-collar >- wdloed Idttcom and requested addItional EMS responders and se!ecred De Vere Alrfleki as LZ:> Immobilized patient 
to b~rd :> moved P<ltlent to stretcher :;> moved patient to medIc unit> vitals > EKG > tv 16 ga right AC, One liter bag 
running open::> Intubated patient with 7.5 IT tube (patient did not have an intact gag response) 24 em to teeth >- confirmecJ 
tube with direct visualization". mist In tubel breath sounds, negative epigastJc .sounds, d1gital and ~eform ccpnog~phy >­
continued 02 at 15 LPM and adjusted ventilation tate ttl maintam EtcQZ at 35 mmHg > 2nd IV left AC 18 ga, saline lock :> 
one liter bag NS (unabte to get IV line tD flow, ~ble floll-vlable left IV) > trcmsportcd patient to LZ and rendezvous with 
Airlift> upon arrival at De Vere fJrfieid Ule EKG rhythm became Irregu0r and rapIdly progresse<! to pulse-Iess VF jUst as flight 
crew <mived at mediC unit> Initiated CPR and then defibrillated at 200 J :> Immediately followed wah '2 addltbna] minutes of 
CPR > fllght crew admInistered 1 rug of 1110,000 Epinephrine N .> flight crew decompressed tight chest with 14 Sa needle, 
ROse with pulses and blood pressure> flight crew prepared patient ror transport .> flight crew admlrlisteriil One additional 
dose of 1 mg or 1/10.000 EpInephrine IV because or diminished pu!se$ ;:. de1ivered a tl)tal of 900 ml of NS during call> 
aSststed crew move patlent from medIc un!t to heltcopter .> transferred patient care tn Airlift NW flIght crew. 
Review Requested: No 

10.2 

COMPLAINT 

. . Of Injury Blunt Cause Of Injury , Acddent 
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CARDIAC 

cardiac 
Arrest 

Yes, After EMS AtTIva! 

---
Re5usdtatlon A~p-te-d 

Arrest Witnessed By 

EMS PERSONNEL ID 
Olrisman, Steve 9912 
H~dden, Lee 9903 
Mdntyre, Rickle 9911 
Stewa~ Klm 9904 
Wlltlam.<>, Beth 9905 

P 007/008 

https:Jfsccure.emergencyreporting.com/nfirs/print.asp?printtype=2&pri. .. 

Trauma 

~OlE 

Pitmary Patient Caregiver 
0 
Secondary Patient caregiver 
0 
Driver 
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03/04/2015 WED 15: 51 FAX 

Patlont: ShaHa l 
DOB: Aug 21.1963 
Date~ Aug 24, 2012 

Impression: 

Rainier Offlos 
2920 South Suite 100 

Puyallup. WA 
Phone: 253-841-4296 Fax: 841~2435 

location: NWMS Rainier Site 
AttendIng Physician: Sibel Blau, M.D 
Note Type ~ Patient Note 

IQJ036/064 

This is a 48 year old, post-menopausal woman with bilateral breast cancers with somewhat diff~rent biology of the 
tumors. Right sided tumor shows intermediate risk score on Oncotype Dx. Given the size and stage of the disease, 
she probably still doesn't have too high risk for recurrence, however, despite the fact that the LN status has no meaning 
surgically, combined with theSE biological features, I would recommend a short course of 4-8 cycles of TC followed by 
radiation and endocrine therapy with Als upfront. 

She wants to think about this. We had a long discussIons in how more aggressive biology tumors act with higher risk 
of systemic recurrence due to their metastatic capability. I also reviewed the sIde effects of TG including musde, Joint 
aches andneurDpathy beIng the (anger term side effects In some p.-3tlents. However, most patIents tolerate the 
regimen well and side effects dissipate over time. We reviewed the side effects of Als briefly as well. 

Plan: 
She will let me know if she desires to proceed with chemotherapy In 1-2 weeks. She will need a port placement if she 
wants one. 
Daxa scan and lipid profile before starting Als. 
Chemo teaohlng If she pursues chemotherapy by Sheri Wage5. 
'RTC with me In 3-4 weeks. 
Radiation oncology consultation . 

. C,l1t~.r.complafnt: 
~a8t cancer. 

HPI: 
48 year old post-menopausal woman with no majqr medIcal problems noticed some swelling in the right breast. She 
was seen by her doctor at VaHey Medioal Center and was treated with antiblotlcs In 512012. It resolved with antibiotics, 
but a mammogram on 5/11/2012 showed bilateral abnormalities. 

She had sterotactic right breast biopsy on 6/1/2012 that showed invasive ductal carcinoma, ER 92% positive, PR 
negative, HER 2 negative (1+}, no AU, associated with DCIS. She also underwent core needle biopsy In the left breast 
at 2 o'clock position that revealed Invasive ductal carcinoma, ER 98%, PR 58% positive, HER2. negative {O). no ALI, no 
DCIS. 

She had bilaterallumpectomies and SLN biopsies. Right side showe a 0.6 em tumor with additional benign lesions and 
one lymph node that had small clusters of tumor oells. The left side showed a 0.9 em, low garde tumor with no positive 
lNs. Right T1 bNOiMO, left T1 b,NO,MO, both stage 1. 

Oncotype OX In the right sided tumor, score 24, 16% risk in 10 years. 

Past Medical ...... <.1 ... ",.-\1. 

00317 



03/0 ill 2015 WED 15! il9 PAX 

Patient: ShaHs L H~'I'n'::JQ 
OOB: Aug 21, 1963 
Date: Dec 07, 2012 

Impression: 

Rainier Offloe 
2920 South Merldlan, Suite 100 

..,l/Q'''UIJ. WA 98373 
Phone; Fax: 841-2436 

Location: NWMS Rainier Site 
Attending Physician: Sibsl 81sIJ, M.D 
Nota Typo: Patlent Note 

iJ;lJQ29/Q5Q. 

1. This is 848 year old, post-menopausal woman with bilateral breast cancers with somewhat different biology of the 
tumors. Right sIded tumor shows intermediate risk score on Oncotype Dx. The patient decided not to proceed with 
chemotherapy. She is reoommended Als versus Tamoxifen. Due to her risk factors, I would recommend Als, but 
discussed the higher risk of osteopenia, Mf and stroke on these medications. 

On Femam, start date: 9/28/2012. 
Radiation end date: 121312012. 

2. Hyperglycemia: needs work up for DM. 
3. Hyperlipidemia: might have a problem due to abnonnallabs in the past. 
4. HiN: controlled on HZTZ and lisinopril, however possible SE to lls!nopril 
5. Vit 0 deficiency: On replacement with good results. MVI With D. 
6. Depression: cancer treatment and sudden death of husband in September 
7. Chest pain: normal EKG today 

Plan: 
Continue Femara. 
Dexa soan 1012013. 
PCP to follow up HTN, hyperglycemia, hyperlipidemia work up. 
DIG Iisinopril: change to Triam/HCTZ 37.5125 1/2 QD. Follow up on BP In 10 days with me, Dr B/au to her PCP 
TSH, sed rate! cbc today 
Continue Vlt D., add magnesium lactate 250 mg. 
Discussed the importance of self care, exercise, diet etc. Discussed started SSRI. May be helpful,although patient 
not sure she wants "another piW'. Will follow up on this within a few weeks. 
Encourage to stop smoking. 
RTC with Dr Blau In 3 months for breast 

Chief 
Breast cancer. 
Interval history: Has been waking up feeling shaky. arms heavy during day, not feeling like herself. 

HPI: 
48 year old post-menopausal woman with no major medical problems noticed 80me swelling in the right breast. She 
was seen by her doctor at Valley Medica! Center and was treated with antibiotics in 5/2012. It resolved with antibiotics, 
but a mammogram on 5/11/2012 showed bilateral abnormalities. 

She had sterotaotic right breast biopsy on 6/1/2012 that showed inv(Jslv8 ductal carcinoma, ER 92% positive, PR 
negative, HER 2 negative (1+), no AU, associated with DC!S. She also underwent r..ore needle biopsy In the left breast 
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- 'mil om~lI: 

!U(hIStfWI 

.02. )05. 405 
acoma. WA.. 9&405 

(253) "lB~700 

N RTH EST MEDI L 
SPECIALTIE PLlC 

Infections L .. ' ...... ' ....... P.S. ","r>l.n.n" On.rnlloolv Northw"s;t., P.e. Rainit"!r Hemli~tOIO(JV-UnICOloa P.c. 

I am the attending physician for Shalla Haynes} who is a patient at Rainier Hematology-Oncology. I am 

writfng this letter on the patienrs behalf as requested. 

Shafta was diagnosed with invasive ductal carcInoma (breast cancer) Tn May 2Q12. ~~qrtJv/~~~rr}~'€!iQg 

~l~tm:(:ts,e:q~:\$Jta:ll;a.f$'~hu~ba·ridWtl~killed.SadIYI Shailathen had togothrol1gh sUf~e(¥~':;fpJ'P;~:~~!~y,:~{ 
r~"9!~:~i~3J;;~.~~:,;~gg~,~~f¥~4~ystemictherapy without her beJoved husband;tohelp:he;r::if1'fofigh~,th!~:;gUlitult 
time. Due to Shalla's new diagnosis of breast cancer and then almost Immediate foss of her husband,·;,the 

.t.·· f_..<.\'.:>,:. 

PJiltJ~nlJ);~~;:sufif~~¢::prpfouQd,~mQtio na!i a s we I!a s physical,d istress"Sh,e ha!s:.sl!1ff,~:t~~~:\'~r,9!nl.·~1::~:'>~\.\ 

.h~p~r:t~f:iSfo:n~tHttiNFWhichlbeHeveis/atleast in part, related to,the 

S.n~A~~.~!:~J~,Qi}i;lJ!ff~~r:~(;Flt(itnsevere situational depression and 

an~I~,~H~~S5ants. ShaUa was reluctant to start antidepressants, as she was concerned about taking too 
many medlcatlo,ns. She seeing a mental health therapist for the depression and sItuational 
anxiety and I have encouraged the patient to continue to do so. 

Thank your assIstance and understanding in this difficult medictll situation. if you have any 
QU(~sti~cms or concerns; contact our office at (253) 841-4296. 

FIH;lllr~'Way Office: 
.)4.509 9th Ave. S. 

R"lnler Offlcel 
2920 $Qulh MerIdIan 

Sul(~ 100 

Puyallup, WA. 98373 
(:IS~) 841-4296 

(JIg Harbor a fflC1l1 911lterdole Ortke la){ewood Of1{",; !Jonnqy laKQ OffkIH frwm(l .. w offlC1l! 

Sultlf 107 
f'Me:ralway. WI'.. 9(JOOJ 

(2S3) 9:52-934-9 

11511 Gwterwood Blvd.. 2011 NW Myhre Place 
SullE'1S SuIto 101 

GkJ H~rbor. Wfl 91333 2 Sll~rdol., VIA 98JflJ 
(253) 858·471\ (360) B30-1602 

00320 

1131 I Brl6<;l-Qpofl WilY SW 21.509 Hlghw~y410 ~}\ 14;;17 J~ffunon A'-'1lr>ue 

Suit'>! )04 SUire 1 Suire- 201 

Lt>\(cwood, WA 9349'9 Bonney l .. kJe., WA 98391 Enumdaw, WA 90022 

f2 5 3) 963-13 77 (25)) Il4J~29:1 (253)MH296 



RE: Shada L Haynes 

11/05/2013 

!nitial intake appointment with client. Client's husband Randy passed away in a motorcycle accident in 
which he was ran off the road. is asking for grief and loss counseling at this time to deal with the 
loss of her husband. 

11/12/2013 

Client is participating in a charity blanket event this weekend for motorcycle club as a way to deal with 
grief and loss in a healthy manner. Client sees the value in giving back to the motorcycle community. 
Some mutual friends of she and Randy may be at the event and she will share stories and memories of 
Randy with them in order to process her emotions. 

11/19/2013 

Client wants to keep the same holiday traditions that she and her husband shared. She will spend time 
vvith mutual friends in Seattle. Client discusses her relationships with her husband's family members and 
feels the loss of Randy's father "Bud" and expresses regret that she did not reach out to "Susie" when 
"Bud" passed away. Randy was very close with his sister "Susie". 

11/26/2013 

Client's car battery died on today's date. Normally she would call her husband Randy to assist her with 
car troubles but she had to come up with a solution on her own. Client is reminded of her loss and all 
the ways she depended upon her husband~ Client is trying to learn how to be on her own and is working 
on having a sense of accomplishment with little day to day tasks In order to get through each day. 

12/3/2013 

Client wi!! spend time with friends and family over the holiday season so that she is not alone during this 
difficult time. 

12/10/2013 

Client spent the weekend going through items in the house that belonged to her husband Randy and 
trying to decide which items to keep and which items she might donate to the motorcycle club or 
possibly some of Randy's friends or family members. 
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1/07/2014 

Client mentions the idea of making a blanket out of Harley Davidson t-shirts and some of Randy's t-shirts 

as a memorial to him. Client is tr-ying to 

She is aware how important it is to 

have too much time alone at home. 

herself busy with work as a way to cope with her sadness. 

in social contact with and friends so that she does not 
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LAV\' OFFIC 5 

THIRD FLOOR 

JOC!<EY LUG BUILDING 

Nl15 WASHINGTON 

Si='OKANE. WASHINGTON 99201 

(509) 455-7999 

RONALD K. MULLIN (RETIRED) 

TIMOTHY P. CRONIN 

STEVEN M. CRONIN 

C MARK CASEY 

_JACf~E L, BLAIR 

DANIEL S. CRONIN 

• ADMITTED IN WASHINGTON 
ANO IDAHO 

Douglas W. Nicholson 
LATHROP, WINBAU HARRELL, 

SLOTHOWER & DENISON LLP 
PO Box 1088 
Ellensburg WA 98926 

Re: Haynes v. State Farm 
Claim No. 47-'12GO-982 

Dear Do~g: 

May 7,2015 

FAX(509) 455-8327 

MAY 1 i 2015 

LATHROP. WINBAUER, HARREL. 
SLOTHOWER & DENISON LLP. 

r am writing fn res'ponse' to your ietter of April 30 r 201 5. I assume that you found, 
as I did, that there is more than one decision in the Coleman v. Am. Commerce Ins. 
case found on' Westlaw. The decision I referenced in my prior letter was the one 
issued September 1'4,.201 (y, a copy 'of 'which' is enclosed. I am also enclosing a 
copy of the Ni'nth Ci~2Jit/- " 0'+ A'ppea'ls decision submitted December 9 1 11 
which states in the 's'ect)~'d 'fa last 'para~jr3'ph that ,the insu'red's 'alle'ged injuries for 
negligent' in,fliction ~motional distress"were not foreseeable as a matter of law 
and that the ,trial court' properly granted summary judgment in favor of American 
Commerce in its Septen1ber 14, 2010 order. In this regard the Coleman NIED 
decisions follow'the rationale in Colbert v. Moomba l 163 ·Wn.2d 43 (2007), relied 
upon by State Farm, that a cause'·of'action for NIED is limited to those who suffer 
emotional trauma from the shock caused by personally experiencing the immediate 
aftermath of an especially horrendous event rather than the emotional distress one 
experiBnces at the scene after already le;3rning of the accident before coming to the 
scene. Id; at 60. 

It is State Farm's POSition that l\jis. Havnes is not iegally entitled to recover 
compensatory damages for negligent infliction of emotional distress from the owner 
or driver of the underinsured motor vehicle and therefore denies her claim for 
payment of the $50 /000 liability limits Further, based upon the information to 
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.I 

rDouglas W. Nicholson 

May 7, 2015 
Page 2 

date, even if it is subsequently establis.hed that Ms. Haynes is legally entitled to 
r ec 0 v e ron her U I Mel aim for N E I D co m pe n sat 0 ry dam age S,t her e is no a t 
as to the amount of damages s is legally entitled to recover. 

truly yours, 

MULL! , CRONIN, CASEY & B R, p'. 

~ven M. Cronin 

Sl\/lC:cht 

cc w/enclosures: Dan Jacquot 
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staten1ents a 

at scene were not to 

Court's case, and are thus non-binding dicta, for the reasons 

discussed on appeal, they are being 

addressed event Court V~'-'-VJlu. ... _'-'-,u that these statelnents are 

not dicta, or that they are otherwise relevant to the disposition of this case. 

The analysis here must begin by raising and answering the 

following question: What did the Colbert Court mean when it stated 

"[t]hat a bystander plaintiff must arrive on the scene unwittingly"? 

Apart from L>LU,"-'-"'-',"'- that arriving "unwittingly is a factor to consider 

in the proximate cause analysis, the Court's discussion fails to provide a 

definitive answer to the question presented. Following a Pennsylvania 

state court decision, the Colbert Court explained that "where the close 

relative is not present at the scene of the accident, but instead learns of the 

accident from a third party, the close relative's prior 

"#A .. "",." to the serves as a hwa'f--I',nv,o against the full impact of observing 

the accident scene." Colbert, 163 Wn.2d at 59-60 (emphasis and 

underscoring added) (citing Mazzagatti v. Everingham, 512 Pa. 266, 279-

80, 516 A.2d 672 (1986). The Colbert Court went on to explain: 

contrast, the who contemporaneously observes 
the tortious conduct has no time span which to brace his 
or emotional system. . . . [T]he critical element for 



establishing such liability is contemporaneous 
observance of the injury to the close relative. Where, as 

the plaintiff has no contemporaneous sensory 
perception of the injury, the emotional distress results more 
from the particular eillotional rather 

from nature 

above-quoted passages from Colbert unanswered at 

scene 

mean that the plaintiff must both accident 

itself and the injuries to the victim, or will prior knowledge of the accident 

alone suffice? Second: Does any prior knowledge of the accident or 

injury, regardless of how short that prior knowledge might be, operate as a 

complete bar to a claim for NIED? Third: Or, can a family member with 

prior knowledge of the accident, who arrives at the scene shortly 

thereafter, and before there has been a substantial change in either the 

victim's condition or location, and who suffers objective symptomology of 

emotional distress from what he or she observes at the accident scene, 

maintain a cause of action for NIED? 

Although these questions are left unanswered, the Colbert Court's 

discussion of the rationale underlying the "unwittingly" arrival at the scene 

factor strongly suggests that prior knowledge of the accident, standing 

alone, not automatically bar a claim NIED. Indeed, the above-

quoted language from Colbert should lead to the conclusion that the 

outcome must tum on two factors: (1) length of that 

elapsed between when a family member learns of the accident and 

2 



or she at scene; and whether the family rnl-'TTlI'"'~r 

fact suffered objective symptomology of elnotional distress 

or 

......... u" ... ....,,-'u any .U.H.H ....... 'V.., ... would 

I {:><:I1"1'I111 rr of death or injury a one without 

observed the horrific aftennath of the accident. Colbert, 163 

actually 

at 59-

see also, 1 at 130-3l. as 

Colbert, does "the close relative's prior knowledge ... serve[ ] as a buffer 

against """,1/""''''''' of observing the accident scene"? Colbert at 59-60 

(emphasis added). 

In summary, to internally hannonize the Colbert decision, and to 

reconcile it with lIege I, and assuming the language arrive at the scene 

"unwittingly" - Colbert is not mere dicta, the issue of whether 

knowledge of an accident operates to bar a claim for NIED should tum on 

the specific facts of each case, and not on any rigid, bright-line temporal 

rule. See, e.g., Colbert, 163 Wn.2d at 54; Hegel, 136 Wn.2d at 130-31. 
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Hayes vs. State Farm, et al. 

Page 30 

her emotions get \-Iorse, so no, I'm not gOing to be, 

like, it's on the freeway, so he' prolllbly not 

like, I'm "It will be okay. It will be okay_" 

Q. SO what was she saying to you responding it's going to 

be oJr-.ay? 

A. r don't lmow what we were talking about. I can only 

irragine, like, what I would say on the way there, like i 

everything will be okay, But r don't recall. This is 

10 minutes four years ago. It's a panicked thing. 

10 don't know exactly what we each said. 

11 Q. And Shaila was panicked as were you? 

12 A. Yeah. 

13 Q. When you pulled up, driving your pickup truck to the 

14 accident scene, were there any vehicles parked in that 

15 area? 

16 A. I believe -- I believe there was someone on the right 

17 

18 

side that pulled over. But as far as on the left 

side, r believe it was just the ambulance, ,the t\-IO 

19 motorcycles, and me. But I think the stater actually 

20 parked right there. I can't remember. But I know it 

21 was the ambulance and then the bikes and me. But I 

22 don't know if the State Patrolman parked behind the 

23 ambulance or in front of the motorcycles. I tllink 

24 that was it on the lett side. 

25 Q. ArId were tIle &l'bulaiice att€?J.,dailts atte.ndiIlg to Randy 
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when you got there? 

A. I believe so. 

Q. Did you know any of the State Patrol persons \Vho were 

at the scene? 

A. Yes. 

Q. How did you know them? 

A. From the restaurant where I work. 

Q. IX> State Patrolmen go in there to eat? 

A. Uh-huh. 

Nicole eros t 0412512016 
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A. Yes_ 

Q. Ttlose were the t':JO flDtorcyclists with Randy when the 

accident occurred' 

A. Yes. 

Q. Did either of those t\Vo convey to you how Randy'S 

accident occurred? 

A. No. The first I heard of that was from the State 

Patrolman on the phone once we ~lere over there. 

Q. And when you and Shaila \Olere driving from the scene of 

10 the accident to Seattle to the hospital, did you learn 

11 whether or not 5haila had learned how the accident 

12 happened? 

13 A. No. I irraqine she would have told me if she knew 

14 anything else. 

15 Q. Yeah. 

16 A. So r don't think she knew anything of how it went 

17 

18 

down. 

\ve personally, I thought he had just lost 

19 control in the median. I didn't know anything else. 

20 I had no reason to think anythirq else. 

21 Q. At some point, did you speak to Jennifer as to how the 

22 accident occurred? 

23 A. I don't believe I spoke to Jennifer after we left that' 

24 day. r don't think I spoke to her later that day. 

25 don't recalL 
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Q. I'm just wondering if, after you left the scene up 

tmtil the present time, has Jennifer ever told you 

what she saw in regards to how the accident happened? 

A, Yeah. We have had discussions. Just I thought you 

are pertaining to that day. 

Q. I was at first. 

A. Okay. 

Q. Okay. And th~ answer you said was no? 

A. l\b. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Q. Did you identify any of those State Patrolmen who were ; 10 Q. But since then, when you've seen her socially -­

A, Yes. at the scene as being restaurant customerS? ~ 11 

A. Yeah. The one that came up to me -- r don't know the 12 

name, but he came up to me and asked wha thad . 13 

happened. Because I had a bandana on, he assillned 14 

was on a bike" And I recognized him from the 15 

restaurant. 16 

Q. Did he recognize you, to your lmowledge? 17 

A. I think so, but I -- I mean, r don't think he knew my 18 

name, but I think he just knew me from the restaurant. 19 

Q. Did you yourself get any inforIIBtion as to how the 20 

accident occurred while you were at the scene? . 21 

A. No. 22 

Q. -- or for whatever occasion. she's discussed it with 

you? 

A. Yes. 

Q. And what did she tell you as to ho'v/' it occurred? 

A. Honest ly, I - - I feel like the details get smeared 

around because I don't -- like, we've discussed it, 

l've discussed it with Kathleen and Jennifer and the 

State PatroL and so it's all roughly the same but, 

like, little details change, and so I don't exactly 

kn~1 exactly .mat Jennifer"s recollection of it was. 

O. Did you have that type of conversation with Kathleen 

23 Q. Did you speak to Jennifer while you ,,,ere at the scene? 23 as to how the accident happened? 

24 A. Yes. 24 A. r believe so. 

25 Q. And Kathleen was also there? 25 Q. Did you know Kathleen before the day of the accident? 
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A. Yes. 

Q. Did you know Jennifer before (he day of C1e accident' 

Yes. 

Q. \vere they members of the !1aple Valley riders' 

A. Yeah. vie were all kind of in the same friends, like, 

we all were mutual friends, but they were new riders. 

Q. I<Jas Randy wearing his llDtorcycle helmet when you 

arrived at the scene? 

A. I don't believe so. 

aCCldent, she was in a state at shock' 

Yes. 
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Q. Was she In a state of shock before she got to the 

aCCldent' 

A. Host likely. I mean, she was very upset, but l'le just 

didn't !mo'". 

Q. l'Ie11, there's a difference between -- do you think 

there's a dif terence bet "Ween upset and being in a 

state of shock? 

10 Q. And could you tell that his clothiDg on the upper half 10 A. Yes. I mean, I don't know. She was upset the whole 

11 of his body had been cut off before you got there? 11 time. And I think when vie saw it -- I don' t I had 

12 A. I believe so. I KnOVI it vias off when we Illere there, 12 all these emotions going on too, so I don't -- I mean, 

13 but I - - I don't remember if they did it when we were 13 she was upset the whole time, but I can't 

14 coming up to him or if it \Vas already off when we got 14 Q. Did your emotions become ITore of a state of shock --

15 there. IS A. Yes. 

16 MR. CRONIN: Thank you. That's all the questions 16 Q. -- or llDre 

17 I have. 17 A. When I saw him. 

18 THE WITNESS: Okay. Thank you. 18 Q. -- heightened in terms of panic or shock once you saw 

19 19 Randy as opposed to when you \Vere driving? 

20 FURTHER EXAMINATION 20 A. Yes. I think it was way llDre panicked once I saw him. 

21 BY MR. NICHOLSON: 21 Q. D:J you believe the same was true with Shaila based 

22 Q. On the day of the accident, before you arrived at the 22 upon your observations of her? 

23 scene, had anybody informed you how fast Randy was 23 A. Yes. 

24 going at the time of the accident? 24 Q. She was worse off mentally once she saw Randy than on 
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25 

25 L~e way to the accid~'1t? 

Page 35 

testi.mony to M.r. Cronin, you had 

no knowledge of the facts surrounding the accident 

before you got to the scene? 

A. No. 

Q. Is that correct? 

A. No. 

Q. Let rephrase it. 

A. Okay. 

Q. It's my understanding that from what I just heard you 

testify that you had no idea of how the accident 10 

occurred, including how fast Randy was going at the 11 

time of the accident, before you arrived at the scene; 12 

is that fair? 13 

A. Yes. That's correct. I did not have any knovlledge. 14 

Q. Is it also Eair to say that you had no idea what to 15 

expect when you got to the scene? 16 

A. Yes. 17 

Q. And correct me if I'm misstating your testi.m:my, but I 18 

thought when I was asking questions alxlUt when you and 19 

Shaila saw Randy aEter arriving at the scene that -- 20 

did you describe it as being in shock when you saw 21 

him? 22 

A. Yes. . 23 

Q. Was your observation, as you saw Shaila, immediately 24 

after she saw Randy lying in the median after the : 25 
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A. Yes. 

MR. NICHOLSON: Okay. No other questions. 

FURTHER EXAMINATION 

BY MR. CRONIN: 

Q. vJhile Shaila vJaS at the scene, was she near Randy? 

A. Yes. 

Q. And was she speaking to Randy? 

A. Yes. 

Q. And could you hear her 

A. Yes. 

Q. speak to Randy? 

A. Yes, but I don't even know what she said. 

Q. Did you observe her attempting to see if she could get 

Randy to respond to her? 

A. Yes. That's what she was doing, and holding his hand. 

Q. And did you hear Randy say anything in response to her 

words to him') 

A. No. 

Q. And hOVl long was she alongside Randy, attempting to 

get him to communicate? 

A. Probably just a few minutes. 

Q. And then he was removed from the scene? 

A. vie were kicked al,ay from him. 

Q. And when you were moved away from him. but whi Ie Randy 
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TAKEN ON: Monday. April 13, 2015 EXHIBITS 

17 

TAKEN AT: Lathrop, Winbauer, Harrel, S!olhov.cr, 18 NONE 
Denison 19 
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20 Ellensburg, Washington 
21 
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1 APPEARANCES 1 BE IT REMEMBERED that on Monday, Aprill3, 
2 2 2015, at 11:00 a.m., at Lathrop, Winbauer, Harrel, 
3 FOR 1HE INSURED: 
4 3 Slothower, Denison, 20 I W 7th Avenue, Ellensburg, 

OOUGl.AS W. NICHOLSON 4 Washington, the testimony ofSHAILA HAYNES was taken 
5 LATHROP WINBAUER I-fARREL SLOTHOWER & DENISON 5 before Noreen Mattimoe, Registered Professional 

Attorneys at Law 
6 Reporter and Notary Public. The following proceedings 

6 201 W7thAvenue 
Ellensburg, Washington 98926 7 took place: 

7 509.962.6916 8 
dnicholson@IVvhsd.com 9 SHAILA HAYNES, being first duIy svvom to 

8 
9 10 tell the truth, the whole 

FOR 1HE INSURER: 11 truth and nothing but the 
10 12 truth, testUied as 
11 S1EVE CRONIN 

follovvs: MULLIN, CRONIN, CASEY & 8AIR, P.S. 13 

12 Attorneys at Law 14 

N 115 Washington 15 MR NJCHOLSON: Steve, let me just start. 
13 Spokane, Washirigton 99201 

16 It's really important, to keep the record, that 
509.455.7999 

14 stevccrooin@mccblaw.com 17 you speak as audibly as you can so the court reporter 

15 18 can hear you. Kind of give affirmative answers rather 
16 ).. 

than nodding your head or shaking your head or saying 19 
17 ALSO PRESENT: 
18 20 "uh-huh" or "huh-uh." 

19 21 THE WITNESS: Okay. Yes. 
20 22 MR NICHOLSON: Because it's being written 
21 
22 

23 and we want a clear record. 

23 24 THE WITNESS: Okay. 
24 25 
2S 
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EXAMINATION 

OY MIt CRONIN 

Q. Go-o<l morning, ma'am My name is Steve Cronin. I 

represent State Farm Mutual Automobile Insurance 

Company on a claim you've made for negligent infliction 

of em<ltional distress arising out of the unfortunate 

death of your husband, Randall Haynes. 

A. Yes. 

Q. First of aU, let me convey my condolences to you, 

myself, and on behalf of State Farm 

A. Thank you. 

Q. I need to ask you some questions in regards to your 

claim of negligent infliction of emotional distress. 

['m not trying to cause any pain, you Imow, 

emotionally, or in any way, l'mjust trying to ask some 

questions pertinent to tbat claim. 

If, at any time, you want to take a break, 

please let me know and we will do so. 

A. Okay. 

Q. I don't expect to be too long, but we'll just try and 

get througb it the best we can. 

Uyou don't understand a question I'm ~king. 

please let me know and I'll try and rephrase it Is 

that understood? 

Page 6 

A Yes. 

Q. This is an examination under oath. The court reporter 

has sworn you llllder oath. Even tbough we're in your 

attorney's law office, his conference room, it's akin 

to testifying under oath in a courtroom.. Do you 

understand that? 

A Yes. 

Q. In other words, subject to the penalty of perjury. 

A Yes. 

Q. All right. Let me have you, please, state your full 

name for the record. 

A Shaila Haynes. 

Q. What is your address? 

A. 15768 11 8th Avenue SE. Renton, Washington, 98058. 

Q. How long have you lived there? 

A. 25 years. 

Q. What is your date of birth? 

A. 8-21-63. 

Q. Are you presently employed? 

A. Yes. 

Q. Where? 

A. Pacific Alaska Freightways. 

Q. How long have you been employed there'! 

A 16 years. 

Q. What is YOllr present title? 
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A LAJgistics supervisor 

Q. How many days per week do you (1orTruJHy work'i 

A. Five. 

Q. What days of the week is that? 

A Monday through friday 

Q. What are your hours'? 

A 7:30 to 500. 

Q. I understand you were manieo 10 Randall Haynes; is 

that correct? 

A. Correct. 

Q. Have you ever been [named to anyone else? 

A No. 

Q. When were you and Mr. Haynes rnamed? 

A November 4th of 19 -- I may gel this wrong 87. I 

may be wrong on the year. 

Q. Do you have any children? 

A No. 

Q. At the time of the accident, was Me Haynes employed? 

A Yes. 

Q. Where? 

A Surface Art. 

Q. What is that? 

A It's a tile company. 

Q. What was his position? 

A Warehouse manager. 

Q. How long had he worked there? 

A A little over a year. 

Page 8 

Q. At any time during your maniage to RandaU Haynes, 

were you separated from him? 

A. No. 

Q. At any time during your maniagc to Mr. Haynes, did you 

have any maniage counseling? 

A No. 

Q. Prior to the accident, had you had allY counseling -

psychological or psychiatric or social worker 

counseling at all? 

A No. 

Q. How was Mr. Haynes' genera! health immediately before 

this accident? 

A. He was in good health. 

Q. How was your health illunediately before in the months 

leading up to it? 

A. I was diagnosed with bilateral breast cancer. 

Q. When? 

A In May. 

Q. or the same year of {he accident? 

A. Yes. 

Q. SO tbe accident OCCUlTed on September 10, 20 [2; is that 

correct? 

A Correct 

2 (Pages 5 to 8) 

877-765-6999 I cchatterton@gcpower.net 

00045 



5 

6 

7 

8 

9 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

B 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. Ok:lY. Do you sti.1I plan to continue to drive 

moton:ydcs? 

A. As I'm comfortable with it 

Page 2 

Q. Are there scenarios that you are not comfortable with 

it? 

A. Yes 

Q. What are the scenarios? 

A. Major highways, travel in groups, in high traffic 

area'). 

Q. When you go on these trips with your friends, do you 

start out driving your motorcycle from your home? 

A. Yes. 

Q. Do you have to go, for instance, on any arterials near 

your home to get to these roads you refer (o? 

A. No. 

Q. Is your home located in a more populated versus rural 

area of Renton? 

A It's a rural area. 

Q. SO tell me what you did when you anived in Ellensburg 

from Electric City, other than unloading the equipment 

from the motor home to the Pathfinder. 

A. Sat in my friend Nicole's house and watched TV. 

Q. What approximate time was it when you were doing that? 

A. Approximately 3:30ish. 

Q. How long does it take to get from Nicole's home in 
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Ellensburg to your home in Renton? 

A About an hour and 45. 

Q. Was anyone with you and Nicole at that point? 

A No. 

Q. SO at some point did you learn of the accident? 

A Yes. 

Q. What time, approximately, was it when you learned of 

the accident? 

A. Approximately 4: 15. 

Q. How did you learn of the accident? 

A. Nicole received a phone call displayed as "Jennifer 

Fordham" on her phone. 

Q. Was it Jennifer on tbe line? 

AYes. 

Q. Were YOt! present when Nicole took tbe phone call? 

A. Yes .. 

Q. Describe for me what was said, to your Imowl.edge, and 

what was going on at the point Nicole received the 

phone call from Jennifer. 

A. r was overhearing her -- Nicole -- say, "Oh my God. Oh 

my God." 

And I yelled out, "What happened?" 

And she said, "There's been an accident." 

Q. Was Nicole's phone on speaker or was it just something 

you could overuear? 
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A She was standing in the kitchen, right next to me 

Q. What happened after you said, "What happened?" 

A Nicole said, "We have to go" 

Q. Nicole said that (0 you? 

A. She said that (0 me. "We have to go right now" 

Q. Did she say why you had to go? 

A. She said, "There's been an accident. Randy went down 

on his motorcycle." 

Q. Other than the information (!Jat Handy went down on his 

motorcycle, was there any information as to the status 

of Randy? 

A. No 

Q. Did Jennife r state where the location of the accident 

was? 

A. She said near Indian John hill. 

Q. Did Jennifer give any specifics of tbe accident during 

that telephone conversation? 

A. I don't know. I wasn't on the line with her, so I 

don't know. 

Q. You mentioned earlier that you were able to overhear, 

however, Nicole say, "Oh my God," or something to that 

effect 

Did you overhear Nicole say anything else on 

the telephone? 

A Just, "Oh my God, Randy'S gone down. He's been in an 

Page 28 

accident." 

Q. So did you then leave "\'11th Nicole from her home? 

A. Immediately. 

Q. In whose vehicle? 

A [n Nicole's truck. 

Q. Who was driving? 

A. Nicole was driving. 

Q. How long does it take or did it take on that 

particular date - to get from Nicole's home to 

Interstate 90? 

A. Two minutes. She's right off the freeway. 

Q. When she reached the freeway, did shc bi:gin driving 

westbound on Interstate 90? 

A. Yes. 

Q. How long did it take to :mive at the scene? 

A. Maybe 10, IS minutes, it se~rned like. 

Q. Just tcll me what happened from tbe point that you, in 

Nicole's vehicle, reached the scene. 

A. We were going as fast as we could to the scene, not 

knowing exactly where it was. I don't even know how 

fast we were going. I know we were passing cars. 

We looked behind us and there was a state 

patrol with his lighL<; on, and we thought we were being 

pulled over, and so we got over into the -- she pulled 

over into the right-hand lane, and realized that the 
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state patrol was going past us So we ftgured (hat he 

was probably going to the scene, so we ended U[l 

following him 

Q. Was that the case? 

A. Yes, it was. 

Q. Where did Nicole park her vehicle when you got to the 

scene? 

A. On the left side of the freeway, in front of the 

ambulance that was already there 

Q. Okay. And when you say tbe left side of the freeway, 

did she go into the median or just on (0 the inside 

shoulder? 

A. [mide shoulder. 

Q. Were then~ any other police officials or medical 

personnel at the scene when you arrived, other than the 

ambulance? 

A. There was the ambulance and one other state patrol at 

the scene. 

Q. Where was the state patrol vehicle that was already 

there located? 

A Parked behind the ambulance 

Q. Was that on that inside left shoulder? 

A Yes. 

Q. Were there ambulance attendants at the scene? 

A Yes, they were attending to Randy. 
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Q. Where was Randy located when you anived? 

A He was laying on the side of the median on the 

stretcher. 

Q. Was that the sh1:':tcher that was used to put him into 

tbe ambulance? 

A [t was the backboard that they had put him on. 

Q. Where ,,,as his lnoton:yde in relation to where he was 00 

the backboard? 

A The motorcycle was here (gesturing), cnunbled up in 

pieces and in parts, strewn all over, and he was 

further on down from the motorcycle. 

Q. And what you just described was in the median between 

_ the westbound and eastbound lanes? 

A Yes. It's gravel all through there. 

Q. SO when you arrived, Nicole pari<s behind the state 

patrolman, who was parked behind the ambulance; i.., that 

correct? 

A. No. She was in front of the ambulance. 

Q. All right What did you do when SUe parked her 

vehicle? 

A. [ immediately got out of the car and ran to lZandy. 

Q. Thcn what? 

A. Knelt down beside him and (ried to talk to him and hold 

his hand. [tried to get him (0 respond 

Q. Did he respond? 
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A. No 

Q. Were the ambulance attendants doing anything, 

rnffiicaUy, as assistance? 

A. They were trying to get air into him. 

Q. Did (hey have -

A. He had a neck brace on and he was strapped to the 

backboard. His head was strapped to the backboard. 

Q. SO you attempted to get him to respond, "him" being 

Randy. He did not respond. 

Wltat happened next? 

A. [just sat there, and my friend, Nicole, asked the 

medics where they were taking him. She said, "Are you 

taking him to Yakima?" 

They said, "No, we're taking him to 

Harborview." He said, "You need to get in your car and 

go right now." 

Q. When you were kneeling down., attempting to get Randy to 

respond, did any other medical personnel, otber than 

tbose ambulance attendants, arnve? 

A. No. Not that rm aware of, anyway. My focus was on 

him. 

Q. Did you notice any injuries to Randy? 

A. His head. He had head injuries and he had blood. 

Q. Was he wearing a helmet? 

A Yes. 
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Q. Was he still wcaring the helmet when you arrived? 

A. No. No, there was no helmet. A boot was missing, his 

gloves were off: his heavy leather gloves. His jeans 

were ripped, and they had cut off his leather jacket 

and cut through all of his clothing to get to his 

chest. 

Q. How long after you arrived to where Randy was did he 

stay in the location where you first saw him? 

A Approximately ten minutes. 

Q. To your observation, did his condition change in any 

way? 

A. I am not aware because I was rushed - I was pushed 

away so that they could get him in the ambulance 

because it was time critical. They needed to get him 

out of there. 

Q. How long was it that you were actually, as you say, 

kneeling down next to him before he was moved? 

A. Five, six, seven minutes or something. 

Q. Was anyone else, other than the ambulance attendants, 

near by you during that time? 

A. The emergency people were attending to Randy. 

Q. The ambulance attendants? 

A. Yes. 

Q. Any other persons around, immediately, while you were 

kneeling next to Randy? 
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!\ Nicole was there, and Jennifer and Kathleen were all 

there at the scene. 

Q. Do [ understand it correctly, during that fIVe to 

six minutes you remained Imelt down next to Randy 

before he was I11{)ved? 

A. Yes. 

And I asked if r could go in the ambulance, and 

they told me r could if I wanted to, but it was just a 

short ride down to the airstrip where the helicopter 

was going to land. They thought it best that we just 

get on the road. 

Q. Did you ask whether or not you could ride in the 

helicopter? 

A. 1 did. 1ney said no. 

Q. Did you do what they suggested; in other woros, start 

driving to the hospital? 

A. Yes. 

Q. Did you leave the scene before Randy was moved 'from 

that spot in the median where you had been kneeling 

next to him'? 

A. No. 

Q. SO you're kneeling next to rum for approximately fIVe 

to six: minutes; is that correct? 

A. Uh-huh. 

Q. During that time, were you attempting to get rum to 
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speak or respond? 

A. I was calling his name, yes. 

Q. At any point did you get any response? 

A. No. 

Q. To your knowJ.edge, he was alive at that point? 

A. I don't know. 

Q. Okay. Did the medical attendants say !liT'Jthlng as to 

whether or not he was at that point? . 

A. To myself? No. 

Q. Were you aware, from any source, as to whether or not 

he was alive while you were there at the scene? 

A. Nobody said anything to me, no. 

Q. Could you see whetllcr or not his chest was breathing? 

There were indications that he was breathing through 

m<>vement of his chest, or any other booy responses? 

A. Because I know my husband so well, and I've been with 

him so many years and we just know each other, I just 

had a gut feeling that he wasn't alive. 

Q. IJut no one - weI!, let me ask it this way: Did the 

ambulance attendants provide you with any reports as to 

his statu.~ while you were at the scene? 

A. No. 

Q. Did you let them know that you were his wife? 

A. They knew, yes 

Q. Did YOll speak with allY of the state patrohnen at the 

877-765-6999 I 
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1 sccoe? 

2 A [ wa<; standing there when Nicole was speaking to them. 

J Q. Okay. 

4 A Asking where they were taking him 

5 Q. To your knowledge, were you identified to the slate 

6 patrolmen hy anyone that you were Randy's wife'! 

7 A Yes. 

8 Q. Who advised them of that? 

9 A Nicole and Jennifer and Kathleen; all of them. 

10 Q. At any point, did the state patrolmen speak with you at 

11 the scene? While you were still at the scene? 

12 A [don't l'm not positive 
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Q. Okay. 

A [ think the conversation was with Nicole because I was 

too di:>1:raught. 

Q. Did you speak to either Jennifer or Nicole while at the 

scene? 

A Nicole, yes. 

Q. Excuse me. I meant to say Jennifer or Kathleen. 

A No. 

Q. Did you get any infonnation from anyone, while you were 

at the scene, as to how the accident occurred? 

A [t wasn't until we got in the car that [ kind of got 

information from Nicole. 

Q. What information did you get? 
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A TI1at they were being road-raged, I guess, if you will, 

by two vans. That there was a white -- a white 

cargo -- or excuse me, a passenger-type van that was 

traveling in traffic with them, trying to cut in front 

of them and, you know, trying to pass them at some 

point. And then there was a secondary vaIl, which was a 

small Euro-type minivan, that were - they were trying 

to -- trying to get in front of them to pass them in 

traffic. 

They were - I think - were traveling right 

before the accident in the left lane, and this van at 

some point had cut in front of Randy and he had to veer 

off into the median to avoid them hitting him. 

Q. Did you ever speak to Jennifer or Kathleen directly in 

regards to any further facts of the accident? 

A Afterwards, yes. 

Q. Did they teU you anything differently than what you've 

just reported to me? 

ANo 

Q. Were they injured in any way? 

A. No. Our main focus was to get to Harborview. 

Q. Did you get any sense, when Nicole received the phone 

cal[ while the two of you were still at her home, as (0 

Randy's condition? 

A Other than my own personal feeling that [ knew it was 
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bad? 

Q. Why did you feel it was bJld? 

A. Because my hu.sband 1$ an excellent rider 

Q. And you had mentioned earlier rhat when Jennifer called 

you (ould hear her say, "Ott my God, there's been an 

accident" 

A. Nicole saying, "Oh my God, there's been an accident" 

Q. O~ okay. Did you have: the im.pression as to the 

severity of the accident at that point? 

A. At that point, yes. 

Q. How did you get (he impression? 

A. Because my husband was an excellent motorcycle rider. 

Q. Okay. 

A. And just the sheer fact that he crashed. 

Q. Did Nicole relay any infomtation to you as to the 

severity of the crash? 

A. We didn't know until we got to the crash how - even 

the severity orit at that lime, other than the state 

patrol telling us we needed to get to f-farborview. 

Q. And based upon this impression, you had - for the 

reasons you stated were you, as you drove from tbe 

p<llnt you left Nicole's to the point you got to the 

scene of the accident, expecting something bad? 

A. [ honestly didn't know. And I W'dS so - [ was trying 

to get aho!d of family. i had left my phone, i left my 

Page 38 

purse - everything at Nicole's house when we left., so 

[ didn't have my phone to call any family members to 

let anybody know what had happened. 

So I was - I didn't know anything.. r didn't 

know anything, even if we did get ahold oft.hern, to say 

what had happened. I didn't know -. 

Q. Did you-

A. - the severity of it 

Q. Did NiCole have a telephone with her from the drive 

from her-bome to tne scene? 

A Yes" she had her 001 phone. 

Q. Did you use her cell phone to attempt to get ahold of 

relatives? 

A. She was attempting.. 

Q. Oic:ly. White she was driving? 

A Yes. 

Q. Okay. Did she have any success in getting altold of 

anyone? 

A. Yes. 

Q. Who? 

A. Randy's mother. Marylin, M-A-R- Y-L-I-N, Shay, S-H-A- Y. 

Q. What was relayed to Marylin'! 

A. TIm! Randy's bccn in an accident and they needed to get 

to Harborvicw now. 

Q. \Vhere was Nicole "yhen she got ahold of Marylin? 
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A. We were on 1-90, heading cvcstlxlUnd 

Q. Before you got to the sceoe? 

A No. Afterwards 
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Q.Oll. Afterwards? Okay. After you're k;wing (he 

scene? 

A. Yes. 

Q. Were there auy attempts 10 call anyone (mm the point 

Nicole received the telephone caLi at her home until 

the p<lint you got to the scene? 

A. No. 

Q. Was lblndy making any sounds while you were with him at 

the scene? 

A. No. 

Q. Were there any movccHents of aoy type by bim? 

A. After they were trying to get the air in, they took 

that off and there was some l::i(ood or sal iva coming out 

oflus mouth, and r don't know ifhe was, like, maybe 

gurgling or - [don't think he was trying to talk, but 

then it just - they just needed to get him out of 

there, and they basically told me I needed to clear the 

area so they could get him in the ambulance. 

Q. Did you sec hIm make any movements with lUly parts of 

his body? 

A No. rYe - 00. 

Q. Did you ask thc attendants ifhe was alive'? 
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A. No. 

Q. How long did it take to drive from the scene to 

I:famorview? 

A. Approximately 45 minutes. 

Q. Did Nicole drive the whole way? 

A. Yes. 
Q. Pili you, yot.t.mclf., spe!lk to anyone, 'with the usc of 

NkoJc's phone. from the scene to the hospital? 

A Randy's mother. 

Q. What was the substance of the conversation? 

A. She was hysterical and just wanted. to know how he was, 

and I told her I didnt know. 

Q. What did you do when you arrived at lfarborview'l 

A. We immediately parked and went to the emergency 

entrance. 

Q. Then what? 

A. We were met by the emergency room - I guess the person 

that checks people ifl 

Q. (Nods bead.) 

A. Who happened to be Randy's cousin. 

Q. Was an employee there? 

A. Yes. 

Q. What's that person's rulmc? 

A. Jennifer ['m sorry. Kathleen. Kathleen Cassels, 

C-A-S·S-E-L-S 
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Q. Was she already awar-e of Randy's accident? 

A. She was aware because she had his driver's license to 

check him in 

Q. Did she give you any infonnlltion? 

A No. 

Q. Okay. So yOll sec KatWcen, and then what do yOll do? 

A She takes us to a private room and we sit and wait. 

She's sitting there with us, just holding my hand and 

hugging me. 

Q. Did you see Randy after you arrived at the cn~rgency 

room? 

A No, I didn't see Randy since him laying on the side of 

the road. 

Q. How long were you in this private room? 

A Maybe 20 minutes, a half-hour. 

Q. What happened at that point'! 

A. Family members were showing up and we were all just 

praying and waiting. 

Q. How long did you wait? 

A. For maybe a half an hour before they came in and sat 

down in front of me. And she looked so positive when 

she sat dovll1 in front of me, [ thought everything was 

okay. Then she told me he didn't make it. 

Q. Do you know who that individual was'! 

A. I don't. 
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Q. Were you provided any information as to when, in 

relation to the time Randy left the scene til! the time 

you were advised of his death, that he actually did 

pass away? 

A. I was told they lost him two limes in the helicopter 

and once - well, the fmal time in the hospital. 

Q. Was there a funeral service? 

A. There was a celebration oflifc. 

Q. Wben was that held? 

A. The end of September. 

Q. Where was it held? 

A. At a friend's house. 

Q; Did you miss any time from work? 

A. Yes. 

Q. Howmucb? 

A. About four weeks. 

Q. Did you seek any type of counseling'! 

A. Not immediately. 

Q. When did you first seek any counseling? 

A. Professional counsel ing Was in November, I believe. 

Q. Did you have any nonprofessional counseling before 

then? 

A. Family and friends were with me all the time, 2417. 

Q. When yOll first saw a professional counselor, who was 

it? 
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A Ginny, G-I-N-N- Y, Miller, M-I-L-L-E-R. 

Q. How did you learn about her? 
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A. Just went through my network of health providers. 

Q. There's a note in the record that your attorney 

provided dated November 5, 2013. [s that consistent 

with the first appointment you had 'with her? 

A. Yes. Yes. 

Q. When was the last ti[ue yOLI saw her? 

A [ believe it was January. 

Q. Let me state for the record, you first saw her 

November 5, 2Ot3, and then YOLI just testified you last 

saw her in January_ January of wlla! year? 

A. [ believe 2014. 

Q. [ have a notc, January 7, 2014. 

To your knowiedge, did you receive any 

counseling from Ms. Miller after that date? 

A. No. 

Q. Have you received any counseling from anyone­

professionally - other than Ms. Miller? 

A. No_ 

r didn't feel she wa<; right for - I don't 

think that she was the right person for me. 

Q. Why? 

A. Her qualifications, possibly, but then I've never been 

to see a counseior eithec 
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r just - I didn't - I didn't know that it was 

helping me, either. 

Q. Why did you seek the professional counseling? 

A. Because I had been dealing with everything since; going 

through all the holidays and birthdays and Christmas 

and everything, and trying to keep my job, and Ijust 

mentally broke down and felt r needed to see somebody. 

I wasn't able to do this on my own. 

Q. Were you bavillg problems getting througb the holidays 

without Randy? 

A. Absolutely. yes. 

Q. In other woros, it was your loss of him that was maldng 

it difficult? 

A Yes. 

Q. Okay. Were you ever prescribed any type of medication 

for any of the issues you were havillg due to Randy's 

death? 

A. r was prescribed medication for hypertension, high 

blood pressure. 

Q. Had you ever been prescribed that medication before the 

accident? 

A. No. 

Q. Who prescribed it? 

A. Dr. Blau. 

Q_ How do you spell that? 
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A Every-day living without my husband, and having to deal 

with everything 

Q. When do you take this medication? Is it something you 

take before bed? 

A Yean.. Yean.. "Y e..<;." ['m sorry. 

Q. Do you take it during the day, at aU? 

A I take all of my medications in the evening. 

Q. Which are the medications that you take? 

A Vitamins, and my -- I don't have a list of the actual 

namC8, but I'm on a high blood pressure. 

Q. Do you have to take any medications in r"Cgards to the 

cancer? 

A Yes. 

Q. Since being pI"Cscribed the Wellbutnn, how often do you 

take it? 

A Once a day. 

Q. In the evening? 

A. All my pills r take in the evening, yes. 

Q. Do you have any plans to see any other counselor or 

mental health professional? 

A. Not right now. But as I'm dealing with things that 

come up that I have never had to deal with before, such 

as finances and managing everything on my own, 

possibly. 

Q. Let me ask it this way: Do you have any appointments 
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scheduled? 

A No. 

Q. When you met with the counselor, how long, 

approximately, would a session last? 

A. An hour. 

Q. What was discussed during the sessions? 

A Mentally, how I was feeling and how I l,vas dealing and 

coping with things. 

Q.Okay. 

A My daily lifu. 

Q. Were tbose difficulties that you were discussing 

related to the loss of Randy? 

A Yes. 

Q. Did those discussions involve your cancer situation? 

A No. No. It was because of Randy. My cancer was 

nothing. 

Q.Okay. 

A That was not any concern. It was how was I going to 

deal with this on a regular basis without my husband 

being there. 

Q.Okay. 

A. Having to deal with everything, day in and day out, you 

know, from not being there when I get home, him not 

there to fix everything of mine, you know, pay the 

bills - just dealing with cvcry-<1ay life. 
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Q. Without him. 

A Yeah. 

Q. Did you ever have any troubles SIcCplOg? 

A Oh, yeah. Yes 

Q. What troubles did you have sleeping? 

A I just -- having to deal with his loss. And the vision 

of him laying on the side of the road, me constantly 

seeing that in my head. 

Q. Did you ever talk to tbe counselor about that vision? 

A. Oh, yes. Yes. 

Q. What was the counselor"s r"Csponse? 

A Her? She mainly listened and took notes of things. 

Just how thing'> were going to, you know, be 

impacted in my life with Randy and I always doing 

things together. She wanted to know, you know, what I 

thought I could do to try and get beyond lhat, you 

know; being with friends and doing things, doing 

charity events, or just focusing on myself, maybe, 

doing exercises. 

Just how I could, you know, move beyond that. 

'mat's what her conversations were. 

Q. And I just want to make sure l'1ll clear with tile - that 

the days of tbese records are clear. 

The first time you saw the counselor, Miss 

Miller, was November 5, 20B. That wouin be a year and 
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two months after the accident; would that be correct? 

A. That's correct. 

Q. That was the first counselor you saw? 

A. Professionally, yes. Yes. 

Q. Okay. 

A. Yeah. 

Q. You mentioned you were off work for four weeks. Were 

those the four weeks immediately after the accident? 

A. Yes. 

Q. Then when you returned to work, did you work your 

regular hours? 

A. Yes, Wltil I started treatment. 

Q. By" treatment," do you mean for the cancer? 

A. For the cancer, yes. 

Q. Within the first year, before you saw the counselor, 

were you, over time, able to sleep better? 

A. I would say no, but I at my job I am a supervisor, 

so r had to do the best that I could at being there, 

perfonning my responsibilities as a supervisor, but [ 

wasn't always there. [had emotional times when I just 

couldn't do it. 

Q. Who do you supervise? 

A. (No response.) 

Q. Not names, but what types of positions do YOll 

supervise? 
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A. !nside sales 

Q. Do YOll distinguisll, in any way, your' difficulties in 

that first year between, you know, what you saw at the 

accident scene versus dealing with your day-to-day life 

without Handy? 

A Can you repeat the question? 

Q. Yeah. 

tn the first year following the accident, 

before you received any treatment, what was your main 

difficulties; were they dealing with your day-ta-day 

activities without Handy or dealing with what you 

witnessed at the scene? 

A It was everything. Seeing him al the scene, dealing 

with my depres.<;ion and anxiety of how am I going to 

now ['m the sole bread winner of the family and f 

didn't know how I was going to do it becaUse he always 

managed all ofthaL 

So I wasjust anxious a lot, and depressed, and 

it was just -- I took it day by day. 

Q. What types of - on, let me ask it this way: Who 

handled the family finances? Paying the bills? 

A. Randy. 

Q. Is tbat something, then, you did after the accident? 

A. Yes. 

Q. [mean, have you failed to handle the family finances 
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to the point where it caused any problem? 

A. No. I had help in the beginning, though, from Nicole. 

Q. Did you live in the same house at the time of the 

accident that you do now? 

A.Yes. 

Q. AU right. To your knowledge, from any information you 

may have gotten from anyone at the scene, had Randy 

been moved, at aIL from where he landed to where be 

was when you saw him on the stretcher? 

A. I was told they moved him to get him on the stretcher, 

yes. 

Q. Who told you? 

A. Nicole, by way of Jennifer. I was told he landed on 

his face. 

Q. Did be have any rnarldngs on his face? 

A. He'had .scrapes and blood up on his head. 

Q. 'What part of his bend? 

A. It was on the left side of his head_ 

Q. Was his helmet, to your knowledge, damaged? 

A. There were scrapes on both sides of tbe bel met, and on 

the top. 

Q. And when you pointed to where you saw some abrasions on 

Randy's bead, would that have been an area under the 

helmet -

A. Yes. 
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Q. Did his helmet have a windshield? 
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Q. Were there any cuts to his nose, mouth, that was not 

covered by the helmet? 

A He had glasses on, and there were -- there was blood on 

his glasses, and it was probably from this area up 

here. (Indicating) 

Q. \Vere his glasses on at the time you saw him? 

A Not at the time [ saw him 

Q. What type of glasses did he have on? 

A Just sunglasses. Ray-Bans. 

Q. Did you learn from anyone whether or not there had been 

any change in Randy's condition from immediately after 

the accident occurred until the time you arrived? 

A. No. 

Q. ThankyotL That's all the questions I have. 

MR. CRONIN: This transcript will be 

ordered by me. You'll have the opportunity to review 

it for corrections, so feel free to do that. 

TIlE WI1NESS: Okay. 

MR CRONIN: Thank you.. 

(SIGNATURE RESERVED.) 
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!o Iltepoiltt where It Cilused xoy problem? 

A. No. [had help in the ocglT)nlng. though, from Niw!e 

Q. Oid YOLI live in tlte 5Rme hOllse !Ii the time of (he 

accldenl that you do Itow? A Yes. 

Q. All right To your knowledge, from nllY lnfonna{[on 

you may have gotten from anyone at the scene, fwl 

Randy been moved, .at RII, from where he landw to 

where he WftS when you saw lUlU 00 the stretchel"? 

A. I was told UlCY moved him to gel him on the strefcher, 

ye..'>. 

Q. Who wid you? 

A. Nicole. by way of Jennifer. r was told he landed on 

his fiK:e. 

12 Q. Dit! he have Any man~ii1gs on his f(lce? 

13 A. He had scrapes and brood up on his head. 

14 Q. W!tllt part of his head? 

15 A. It was OIl tho left side of his head. 

16 Q. Was h~ helmet. to yom' knowledge, damaged? 

17 A. There were scrapes on both sides of the helmet. and 011 

18 the top. 

19 

20 

21 

22 

23 

24 

'25 

Q. And wilen you poInted (0 where you 5flW some IllJraslons 
ou Raudy's head, wouftf that have been aft area under (be 
h.elmet -A. Yes, 
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BE IT REMEHBERED that on Monday, 

April 25. 2016. at 1:27 p.m., at 201 Viest 7th 

AveJ1ue, Ellensburg, Washington, the deposition at 

JENNIFER. A. FORDHAM was taken before C. Kay 

Romine. Registered Professional Reporter. The 

following proceedings took place: 

JENNIFER A. fORDHAM, being first duly sworn to 

tell the truth, the whole 

10 truth and nothing but the 

II truth, testified as follovlS: 

12 

13 EXAMINATION 

· 14 BY MR. NICHOLSON: 

· 15 Q. Good afternoon. I am D:::>ug Nicholson and I represent 

: 16 

!17 
Shaila Haynes. And could you give us your cClllq:llete 

legal name and spell it, please? 

; 18 A. Jennifer Ann fordham. J-E-N-N-I-F-E-R, A-N-N, 

: 19 F-O-R-D--H-A-M. 
I 

• 20 Q. And what is your current residential address? 

'21 A. That I don't know. I just rroved. 

22 Q. Where do you live? 

23 A. Maple Valley. 

· 24 Q. And 

2S 

A. On Witte Road. 

Q. Can you spell that? 

A. W- I-T-T-E. 

Q. And where did you live before that? Your address. 

A. Oh. I don't know that address either, but it was 

Maple Valley. 

Q. Okay. 

A. And I don't know the street. I lived with a rOO1m1i.lte. 

10 Q. And do you have a different mailing address? 

11 A. I do. 

12 Q. Okay. What's your mailing address? 

13 A. 20108 southeast 185th Place, Renton, Wa,shington, 

14 98058. 

15 Q. And we're here today to talk about an accident of 

16 September 10, 2012, involving Randy Haynes. !Xl you 

17 recall that? 

18 A. Yes. 

19 Q.!):) you recall where the accident occurred? 

20 A. Indian John Hill Road or Indian John Hill. 

21 Q. Was it on a free"vldY or the side road or --

22 A. It was on 1-90, heading westl::cund. 

2J Q. And do you recall the approximate time of day that the 

24 accident occurred? 

25 A. Afternoon. 
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more speci fic than that that you recall? 

HU'O L Lee lVVIl 

Q But you don't know what specific time 

A I do not. 

Q. When was the last time that you had seen Shaila Haynes 

before the accident? 

.Il.. It was at Red Horse Diner. 

Q. And is that here in Ellensburg? 

A. Correct. 

Q. And that's the diner right before you get to the 

Interstate 90 exits? 

A. Yes. 

Q. On the west side of Ellensburg? 

A. Yes. 

Q. Take us through what took place from the time you last 

saw Shaila until the accident happened, beginning with 

seeing Shaila. 

A. We departed the diner, Randy and myself and Kathleen. 

We stopped at a gas station that was just right before 

you enter I-90. And Kathleen was having spark-plug 

issues. And so Randy wanted to take a look at it. 

And he switched out a spark plug for her. And then 

we 

Q. I'm going to interrupt you just for a rroment. 

Page 8 
at that point he start[..cJ to gel over lnto the' fast 

lane "Ihere R:l.nciy was And R-Jndy ,,!as prett.y much at 

the window looking at hUll c;oing "dhat are you doing?' 

And Randy backed ofC dlo\·IE .. -'Cl t.he vac to enler the 

East lane in front oE nim. 

And Ide started going down the high\-Jay w~st. And 

the van started he would speed up and then he would 

slow down and then he would speed up and then he would 

slow down. 

10 At then at one point. I saw the van slam on his 

11 brakes. And I could SEe smoke like he -- I don't knOVI 

12 what you call that, but you could tell that the brakes 

13 were s1roking from slamming on them so hard. 

14 And at that point, the van was veering like he 

15 was going to go into the center median, which he 

16 didn't. And Randy, to avoid hitting the back of the 

17 van, ended up entering the median. 

18 At this point the van corrected i tsel f and 

19 continued going on I-90 west. And Randy was riding 

20 next to him in the center median. And then the van 

21 proceeded to go. And then pretty soon it was me 

22 riding next to Randy in the center median. 

23 And then I just saw this explos ion. Looked like 

24 bike parts. I didn't see Randy at all until I put my 

25 A. Okay. 25 hazards and I pulled over Lhe little lane. you 

Q. Raridy would be Randy Haynes? 

A. Correct. 

Page 7 

Q. And then can you give us the last names of the other 

two? 

A. Well. it \Vas just one other one. 

Q. Okay. That was? 

A. Kathleen. 

Q. Last name? 

A. Keator. Keator. 

4 

5 

Q. Could you spell that? 10 

A. I think it '5 K-E-A-T-O-R. I'm -- I'm not 100 percent 11 

sure. 12 

Q. All right. Go ahead and continue from the gas 13 

stiltion. v-.!hat happened then? 14 

A. So then we entered I-90 heading west. And it was high 15 

winds, a lot of traffic. As we were heading west on 16 

I-90, I noticed a van that was driving aggressively 17 

relind Kathleen, tailgating her. And you could tell 18 

that he wanted to get over. We were in the fast lane. 19 

You could tell that the guy in the van wanted to get 20 

over into the slow lane to pass us, which eventually 21 

he did, and he entered that lane. And then he came . 22 

speeding up to the side of Randy and 1. And he 23 

knOltl, by the 
Page 

the center median. And as I vias 

diSIrOunting my bike, I looked ahead and saw the van 

was pulled over as well. And then, as I took my 

helmet off, the van entered the highway again and 

proceeded to go. 

And at t.hat point, I went down to Randy. And 

then Kathl een showed up and two otl1er \.,i tnesses showed 

up as vJelL 

Q. Let me back up again a little bit. Right before Randy 

left -- I think you said he was in the fast lane when 

he left and went into the median? 

A. Corr0.:t. 

Q. Who was immediately behind him? 

A. I was. 

Q. And then was Kathleen behind you? 

A. Yes. 

Q. And you said there were two witnesses or people who 

showed up. 

A. (Witness nods head.) 

Q. Were they people that had pulled over in their cars, 

or what do you know about them? 

A. People that had just seen the accident and pulled over 

in their vehicles. 

10 

11 

12 

13 

14 

15 

16 

17 

IS 

19 

20 

21 

22 

23 

24 

25 

couldn't go any further because there was a semi in 24 Q. And do you reea 11 viho they \-12re or they were men, 

I I ••• 

the 510101 lane blocking him from going any faster. So . 25 

Central Court Reporting 

00179 

women, or --

Page 6 . . 9 
800.442.3376 



Hayes vs Stat.: Fa rm, et a 1 Jennifer fordham 04/25/2016 

------------------------------------

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Page 10 

A _ It was (t'jQ men 

Q vmere did H.-Indy C'nd up lIr:nediately ClEter t.he accident 

occurrcQ' 

A_ Well, he was In Ule mcQiaIl, faccdO'-vo. 

Q. "'hen you say 'the median,' are you talking 

A. The center median where the grass that separates the 

east and westbound_ 

Q. Between the east and v.'estixlund 1-90 lanes? 

A. Correct. 

Q. And describe hov! he was in the median, how he was 

lying there. 

A. He was laying facedovm with his head towards the -­

the 1-90. 

Q. After getting off your motorcycle, after you pulled it 

over. following U1e accident. what did you do next? 

A. I walked down to where Randy was. 

Q. Could you tell whether he was breathing? 

A. I could tell he was breathing and he was making sounds 

like he was having a hard time breathing. 

Q. Was he moving at all? 

A. No. 

Q. Did you try talking to him? 

A. Yes. 

Q. vias he able to respond to what you were saying? 

25 A. Not that r reInember. no. 

Pdq'" 12 

while you were on the phone vlith Nicole? 

A. r don't -- I don't recall that 

Q. COU ld you hear Sha i Ia say anyth ing '-"h il e you '"ere on 

the phone with Nicole? 

5 A. No. 

6 Q. Did you in fa on Nicole of We severity of the accident" 

A. No. Just in the fact that I thought that it was bad. 

10 

11 

12 

13 

14 

15 

16 

17 

IB 

19 

20 

! 21 

! 22 
I 

1

23 

. 24 

Q. Did you say anything to Nicole regarding the nature 

and extent of Randy's injuries? 

A. No. 

Q. From' the time the accident occurred, how long was 

it strike !::hat. Did an ambulance arrive at the 

scene of the accident? 

A. Approximately maybe 10, 15 minutes. 

Q. SO an ambulance did arrive at the scene? 

A. Yes. 

Q. And it was approximately 10 or 15 minutes aEter? 

A. Correct. 

Q. Had Randy's condition or location changed between the 

time of the accident and when the ambulance first 

arrived? 

A. As Ear as condition, I don't know. Location, no. 

Q. And when I talked about condition, had he improved. 

gotten worse, \oIaS he pretty much the same? 

25 A. 'I11e same. 

--------------.--------------~-------------------------------------------------

B 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

Q. Did a.1')ybcx:ly call 9 - 1- P 

A. I didn't. I don't know if anyOOdy else did. 

Q. Did you call anylxxly' 

A. I did. I called Nicole. 

Q. 'lnat's Nicole crossett? 

A. Correct. 

Page 11 

Q. And approxlinately how long after the accident did you 

call Nicole? 

A. I don' t remember. Maybe approxllmtely three minutes. 

Q. And did you speak with her? 

A. I did. 

Q. Tell me what you recall being said between you and 

Nicole. 

A. I said, "Hi, Nicole. This is Jen. Randy went down on 

his motorcycle. He's been in an accident." She said 

'How bad?" I said "Bad." And then she asked where 

the locat ion was. And I told her just past the rest 

stop because at the t i!l€ I didn't know it was called 

Indian John Hi 11. And then we hoog up. 

Q_ DJ you recall saying anything else during that 

conversation? 

A. I did say 'You need to get here now.· 

Q. Do you recall anything other thail that' 

A. No. 

Q. Do you recall tolhether Nicole said anything to Shaila 

Q. 'I11e same as at the time of the accident? 

A. Correct. 

Page 13 

Q. He was about the same at the time of the accident as 

he was when the ambulance arrived.? 

5 A. Correct. 

6 Q. How much time elapsed between when you spoke wi th 

Nicole on the phone. telling her aJxmt the accident, 

8 and when she arrived at the scene of the accident? 

9 A. About the same as the ambulance, 10 to 15 minutes, I 

10 would say. 

11 Q. And was Shaila with her? 

12 A. Yes. 

13 Q. Did a State Patrolman arrive at the accident scene? 

14 A. They did. 

15 Q. Was that before or aEter the ambulance. to your 

16 recollection? 

17 A. I don't remember. 

18 Q. Was there a significant lapse in time between when We 

19 ambulance and the State Patrolmen arrived? 

20 A. I don't remember. 

21 Q. Did it seem like they arrived pretty close in time 

22 together? 

23 A. I don't even remember them arriving there. 

24 Q. The State Patrol? 

25 A. Correct. 
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Q. Iv"hen was the first time you saw Shaila \-Jhen she 

arrived at the scene at the accident? \vnere \-Ias she' 

A. That I remember' 

Q. Yeah. 

A. Because I vias down wi th Randy. And so I - - to my 

recollection, it was when she approached Randy. 

Q. Who else was there at the time when you were with 

Randy and Shaila arrived at the scene where Randy was) 

A. 'lJJere were EHTs and Nicole dnd Kathleen, and I believe 

10 the two gentlemen that stopped were there, but 

11 don't remember that. 

12 Q. Now, what were the ambulance personnel or the ElITs 

13 doing with Randy, if anything, at the time Shaila 

14 arrived where Randy was? 

15 A. 'lJJey were, like, i..rrmJbilizing him, stabilizing him. 

16 Q. What position was he in at that time? 

17 A. I don' t really remember. 

18 Q. Was he still on his storrach or on his 

19 A. I don't remember. 

20 Q. IX> you remember whether Randy was placed on a 

21 stretcher or a back.l::oard? 

22 A. It was a bacJd:x:Jilrd because I helped the lliTs. 

23 Q. Was that before or aEter Shaila arrjved at the scene") 

24 A. It was aEter. 

the aInbulaJ1ce persorJ1e 1 or 

Page 15 

any of Rmdy' s clothing") 

A. I do reJr6l1ber them cutting oEE his clothing. 

Q. Was that before or after Shaila arrived at the scene) 

A. After. 

Q. Do you know whether they did anything to invnobilize 

Randy's head, such as a neck brace, or anything like 

7 that? 

A. There was a neck brace, yeah. 

Q. Was that put on before or after Shai 1a ani ved at the 

Page l6 

ta 1 king [0 the Et1I's or ambulance personnel at the 

Ltme? 

A~ knovi I talked to them, but I don't remember v,flat vias 

said. 

Q. HCM long do you believe it vias, to the best of your 

recollection, between the time the ambulance first 

arrived at the scene and when Randy was placed in the 

ambulance? 

A. I don' t remember. Potent iall y maybe 5, 10 minutes. 

10 Q. Kind of just give me a S1.W1lary of what hilppened from 

11 the time ShaiJa arrived and was -- was she .kneeling 

12 next to Randy or standing or --

13 A. Knee ling. 

14 Q. Okay. From the point Shaila first knelt down beside 

15 Randy. What I understand you saying, the mrs then 

16 put him on a stretcher Or a ba.cJd::oard? 

17 A. Backl:xJard, yeah. 

18 Q. From that point, tell me what happened, or how he got 

19 put on the bacJd:x:Jard. 

20 A. Well, she was by his side and I was down at his feet. 

21 Q. "She' being --? 

22 A. Sha i 1a . 

23 Q. Okay. 

24 A. And the mrs wanted to put him on the backJ::x)ard. And 

25 so I helped assist them \·JitJ">. his feet. 

Page 17 
And then at that point, I don't -- I don't know 

what happened after that point. 

Q. Did they strap him onto the mckJ:x)ard? 

A. Yeah. 

Q. Did they have to roll him over onto b'1€ mckJ:x)ard? 

A. I don't remember that. 

Q. And so from the time that he is strapped onto the 

backt:oard what was the next thing that happened with 

Randy? 

10 scene? i 10 A. I believe they put him in the back of the dJ11bUlance. 

Q. And were you there when the ambulance left? 11 A. After. 11 

12 Q. What did ShaDa do that you recall after she arrived 12 

13 where Randy was? . 13 

14 A. She went right down to him and was holding his hand ' 14 

15 and talking to him. 15 

16 Q. How close were you to Shaila at that time") : 16 

17 A. I didn't know her. I mean, we had just spent 17 

18 Q. I'm talking physical distance. 118 

19 A. Oh. Oh, distance? Well, II-las at Randy'S reet and ; 19 

20 she was up at. like, say. his shoulders. 20 

21 Q. Was Randy· responding at all at that time? 21 

22 A. Not that I'm aware of. 22 

A. Yes. 

Q. Do you know where the ambulance was headed? 

A. Easton. 

Q. Co you know why it was headed to Easton? 

A. So he was going to be airlifted. 

Q. Airlifted to where? 

A. Harborview. 

Q. Harborview in Seattle? 

A. Correct. 

Q. Do you know what Shaila did after Randy was loaded 

into the ambulance? 

23 Q. Was he still breathing? 23 A. I don't. I don't remember. 

24 A. I don't know. 24 Q ~ Co you know what Nicole did aEter Randy was put in the 

25 Q. Co you recall anyt.'ling that the do you recall 25 ambulance) 
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somet.hing that struck out that the van was kind of 

being aggressive ':lith you in that lane' 

P .. No 

Q. You described It as an explosion. And I can picture 

that somewhat. But if you could just tell me how -­

and just so I'm clear, Itlhen you say "explosion," are 

you talking about the accident when Randy went down? 

A. Correct. 

Q . .And just, if you could tell me, how he went down. Did 

Jenn fer Fordham Otj/25/2016 

dirt, and so ,Ie dug that out so he could breath a 

1 ittle bit better. 11le two men vJere d2lntlflg 

Eorth a.l.:Dut f llppmg lllm over. 

Q. Did tlle two men flip Randy over" 

A. No. 

Q. What was the first type of emergency response to 

arrive? 

A. The ambulance. 

Q. Did a State Patrol of beer arrive" 

10 he go left or right, fonvard, over the handlebars? 10 A. I saw them tJlere at one poillt, but I don't kno'vl when 

11 A. I didn't even see that. I couldn't see what he did. 11 they arrived. 

12 I just saw it was dirt and looked like bike parts. 12 Q. Did you rem3.in alongside Randy from the time you first 

13 Q. And did you travel then, because you were going the 13 went down to him after the accident occurred until the 

14 speed you were, further down the road when that 14 ambulance attendants arrived? 

15 occurred? 15 A. I did until I got up. I stood up to call Nicole. 

16 A. No. At that point, I put on my hazards and then 16 Q. How far away from Randy were you when you called 

17 entered the shoulder next to the median. 17 Nicole? 

IS Q. Where was Randy in reference to you when you were on 18 A. Probably 5 feet. 

19 the left shoulder? 19 Q. $0 you remained within 5 feet of Randy unti 1 the 

20 A. I happened to stop just probably, as far as distance 20 ambulance attendants arrived; is that right? 

21 ahead of him, probably 5 feet. 21 A. Yes. 

22 Q. And where was the majority of his IlOtorcyc1e in 22 Q. So other than the two men and Kathleen, were there any 

23 reference to Randy at that point? 23 other persons there before the ambulance attendants 

24 A. That' 5 hard to say. Maybe 10 feet fram him. 24 arrived at Randy's location? 

Q. vias it be..hi.nd him? 25 A. I don't really remember when Shaila and Nicole got 

10 
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12 

13 

14 
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16 
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22 

23 

24 

25 
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A. Yes. 

Q. And did I hear you say when he came to a rest he was i 2 

lying facedown? 3 

A. Correct. 4 

Q. Did he h.ave his helmet on when he carne to a rest? 5 

A. Yes. 

Q. When you stopped, when was the next time you noticed 

Kathleen? 

A. I don't remembe r. 

Q. Did she stop at the accid,ent scene? 10 

A. She did. . 11 

Q. Who was the Eirst person to get to Randy? , 12 

A. I was. 13 

Q. Who "laS the second? 14 

A. I don't remember. . 15 

Q. Was any type of first aid rendered to Randy before the 16 

ambulance attendants arrived? . 17 

A. No. : 18 

Q. You mentioned there was two other men. 19 

A. Correct. . 20 

Q. And they stopped at Randy's location? 21 

A. Yes. 22 

Q. \.-,that did they do? 23 

A. They we were all kind oE around him. IrJe dug dirt 24 

out underneath, because his TTDuth was up against the 25 

Page 29 

there. I want to say it 'vias probably arm.md tJle same 

time the ambulance had gotten tJlere. And as far as 

anybody else, I I don't know. 

Q. Did you rem3.in nearby and observe what tJle ambulance 

attendants were doing once they arrived? 

A. I did for a short period when I helped them place 

Randy on the backboard. After that I don't 

remember. 

Q. How IlB11y ambulance attendants were there? 

A. r don't know. 

I don't 

Q. Did Randy's helmet remain on him until the ambulance 

attendants arrived? 

A. Yes. 

Q. Let me ask it this way: Did any persons who were 

there near Randy, before the ambulance attendants 

arrived, take off any item:; of Randy's clothing? 

A. No. 

Q. Did you knaw Nicole before this trip" 

A. I did about as well as I knel-! Randy and Shaila. 

Q. Had you been to Nicole's house on the day of tIle 

accident? 

A. Yes. 

Q. [;Qes Nicole work at the restaurant you mentioned" 

A. She does. 

Q. SO when you returned Ero;n the festival the day of the 

-------_._._---------_._--------------------------- -----------
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aCCldent, where chd you first stop in Ellensburg' 

A. At the Red Horse Diner. 

Q. And then (hd you go to NIcole' house that day' 

A. No. She -- :1er house '';os actually on the property of 

the restaurant. 

Q. I didn't know t.hat. Sorry. 

A. That's okay. 

Q. SO, just so I'm clear and the record's clear, were you 

at Nicole's house or t.he actual restaurant' 

10 A. It's pretty much a 11 together. 

11 Q. Was Nicole working at the time you saw her when you 

12 got back from the festival' 

13 A. No. 

14 Q. 50 were the five oE you just socializi.ng for a while 

15 there? 

16 A. No. Nicole and Shaila ~Jere lmpacking Shaila and 

17 Randy's trailer from the festival. 

18 Q. What ,,"'ere you doing while they were doing that? 

19 A. Kind of talking to them. And then we got ready to 

20 leave. 

21 Q. Have you reviewed anything in preparation for your 

22 deposition today' 

23 A. No. 

Q. Have you looked at any documents pertaining to the 

case' 
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A. No . 

. 2 Q. We'll have your diagram that you kindly drew for me 

3 marked as Exhibit No.1 to your deposition. 

Let me show you portions of 5haila Haynes's 

recorded testimony, pages 53 to 56. And I've 

highlighted and want to direct your attention to page 

54, line 6 through 14. [\:) you see that in the yellow 

highlight? 

A. Uh-huh. 

10 Q. And I want to read that and just ask you a question 

11 after I do so. 

12 This is a question to Ms. Haynes. "To your 

13 knowledge, from any information you UBY have gotten 

from anyone at the scene, had Randy been moved, at 

all, from where he landed to where he was when you 

first saw him on the stretcher?" 

8 

9 

Jennifer Fordham 04/25/2016 
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Q. [\:)es that refresh your recollection as to whether or 

nol 1"0. Haynes vias present at the time Randy was 

placed on the stretcher' 

A. No. 

Q. Did you observe the ambulance attendants remJve any 

articles of clothing from Randy? Off of him. 

A. I don't remember that part. I remember them cutting 

his clothes, but I don't remember the clothing being 

rerroved. 

10 Q. Who was present, to your knowledge, when the ambulance 

11 attendants cut Randy's clothing? 

12 A. Shaila was beside him and I was there at his feet. 

13 don't remember who else was there. 'The lliTs, of 

14 course. 

15 Q. Let me show you another portion of Ms. Haynes's 

16 deposi tion transcript. We' 11 mark this as Exhibit 3. 

17 And if you would, please, go to page 29 of the 

18 deposition transcript. 

19 A. 'Thank you. 

20 Q. And down to line 24. 'fie question was, "Were there 

21 ambulance attendants at the scene? 

22 Answer: 'Yes, they were attending to Randy.' 

23 And then continuing on page 30. 

24 

25 

Question: "Where was Randy located when you 

arrived?" 
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Answer: 'He was laying on the side of the median 

on the stretcher.' 

Coes that refresh your recollection as to whether 

Ms. Haynes was there after Randy had already been 

5 placed on the stretcher? 

A. No. 

7 Q. Co you disagree with Ms. Haynes's testimony which I 

just read to you? 

A. No, because I -- I don't know. 

10 Q •. You don't have a clear recollection? 

11 A. No. 

12 Q. Fair enough. And similarly let me just shO\v you page 

13 32, line 1 through 6. 

Question: ·Was he" -- meaning Randy 

wearing the helmet when you arrived?" 

"still 14 

15 

16 Answer: "No. No, there Itlas no helmet. A boot 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

That was the question. 17 was missing, his gloves were off, his heavy leather 

gloves. His jeans \oJere ripped, and they had cut off 

his leather jacket and cut through all of his clothing 

to get to his chest." 

--III ••• 

And the answer by Ms. Haynes was 'I was told they 18 

moved him to get him on the stretcher, yes.' 19 

"Who told you?" 20 

"Nicole. by way of Jennifer. I was told he 

landed on his face.' 

.co you see where she stated that she was told 

21 

22 

; 23 

Co you have any reason to disagree that that had 

all occurred before Ms. Haynes arrived, as she 

testified? 

get him on the stretcher' 24 A. No . 

. 25 Q. Have you provided any statements which you've signed? 
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A. No. Well. the police stat.err.ent at the scene. 

Q. Did you give a handwritten statement' 

A. I did. 

Q. Co you have a copy of that' 

A. I do not did. 
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Q. Did you describe the accident in your statement 

similar to what you've testified today as far as that 

van action? 

A. Yes. 
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A ,l\Ild [hat VIas the first time that I remember the 

location changing. 

Q . .And tar RDndy's physical condition in terms of 

hls breathu:g. hls responsiveness or lack of 

responsiveness, that kind of thing, had that rema.ined 

substantially the same between the time of the 

accident and when Shaila arrived? 

1 8 A. Yes, to erry knoy.rledge. 

9 Q. SO you say you have no reason to disagree with what 

10 MR. rnONIN: Thank you. Those are all the ; 10 Shaila testified to or stated. Are you referring to 

11 questions I have. 111 you have no reason to disagree with v,'hat Shaila's 

12 

13 

THE WI'INESS: vou • re welcome. Thank you. 12 memory is' 

13 A. Correct. 

14 FURTHER EXAMINA'I'ION 14 Q. Is it fair to say her !T\o2f11Ory is inconsistent with 

15 BY MR. NICHOLSON: 15 yours? 

16 Q. I've got a couple of followup questions. 16 A. Correct. 

17 Let's go to page 29 of Shaila's written statement 17 MR. NICHOLSON: Okay. No other questions. 

18 that Mr. Cronin just went over with you, and he 18 

19 referred to lines 24 and 25, and where it is stated. 19 FURTHER EXAMINATION 

20 Question: 'Were the ambulance attendants at the 20 BY MR. rnONIN: 

21 scene?" 21 Q. You know. when you called Nicole -- and I can 

22 

23 

24 

25 

And then the answer: 'Yes. they were attending 

to Randy.' 

22 understand it was pretty frantic; is that correct? 

10 

11 

12 

13 

14 

15 

16 

23 A. Correct. 

And you stated, in response to Mr. Cronin's 24 Q. All right. What was Nicole's response that you 

qu.estion, if I recall correctly, a.Tld tell me if I 
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misinterpreted that, but I thought you said to him you 

had no reason to disagree with what Shaila said 

regarding the arobulance attendants attending to Randy 

when he arrived -- when she arrived. Do you recall 

that? 

A. I do recall the question. 

Q. Yeah. 

A. Uh-huh. 

Q. Co you tmderstand that it's possible for two pecple to 

25 

have two different recollections of the same event' : 10 

A. Yes. : 11 

Q. In your mind, are you confident in your testimony that 12 

you gave to me that Shaila was present before Randy 13 

was placed on the stretcher or backboard? 14 

A. That is my recollection, yeah. that she was there as I 15 

Ivas helping them get on the backboard. 16 

received on the ot.r.er end of the phone after you gave 

Page 37 

her the news as to why you were calling? 

A. Shock, and that she was -- they were on their way 

then. 

Q. Had she asked you how bad it was or how how bad it 

A. I don't -- I don't remember if she asked me or if I 

just said 'You need to get here. It's bad.' 

Q. And did she ask anything about the facts of the 

accident? 

A. No. 

Q. Okay. 

A. Not that I remember. 

Q. You had given. then, the strong impression it was bad 

and they needed to get there in a hurry? 

A. That I remember. yes. 

MR. rnONIN: Thank you, that's all I have. 

17 Q. And between the time that the accident happened and . 17 

18 Randy wound up lying in the median betwee.'1 the east 18 fURTHER EXAMINATION 

19 and westbound lanes of 1-90. had his location or 19 BY MR. NICHOLSON: 

20 physical condition changed in any substantial way . 20 Q. And again. when you used the word "bad,' you were not 

21 between the time of the accident and when Shaila 21 mentioning anything specific. just you said the 

22 arrived? 22 accident was red' 

23 A. As far as location? No. because I remE'll'.ber her being 23 fl. Correct. 

24 there when we were flipping him over on the backboard. 24 1-8. NICHOLSON: No other questions for me. 

25 Q. Okay. 2 S t1R. CRONIN: Noth ing further. 
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StatIOn: 99 

Loc.atlon: 
1-90 WB MP88 
ae Elum WA 98922 

Lat/long: 
N 47° 11' 43.43" 
W 120056" 21.3" 

Incident Location Type: 
Street or Highway 

Incident type: 
300 - Ra9COO,. EMS In~"t,. ~r 

--~ EMSID: 19H02 
Inddent #: 2012-791 
Expo:sure ID: 4926484 
Inlldent Date: 

10: 9912 Date: 09/11jW12 
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