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ASSIGNMENTS OF ERROR

1. Ricardo G. Gonzalez-Garcia did not receive effective assistance
of counsel as mandated by the Sixth Amendment to the United States Con-
stitution and Const. art. I, 8§ 22. (CP 10; CP 15; CP 20; CP 23; CP 26; CP
31; Appendices “A;” “B;” “C;” “D;” “E;” “F”)

2. The trial court, upon receiving multiple letters from Mr. Gonza-

lez-Garcia, failed to act sua sponte to address his mental status.

ISSUES RELATING TO ASSIGNMENTS OF ERROR

1. Should defense counsel have required a competency evaluation
of Mr. Gonzalez-Garcia based upon the multiple letters which he wrote to
the trial court?

2. Should the trial court have, sua sponte, directed a competency

evaluation of Mr. Gonzalez-Garcia based upon his multiple letters?

STATEMENT OF THE CASE

Trooper Iverson of the Washington State Patrol was on duty on Jan-

uary 29, 2017. He was traveling EB on 1-90 near MP 154 when he observed



a car traveling WB at a high rate of speed. (Sosa RP 33, Il. 2-3 RP 37, II.
11-22; RP 40, Il. 2-3)

Trooper Iverson was driving a fully marked patrol car and wearing
his uniform. (Sosa RP 36, Il. 3-5; RP 36, I. 16 to RP 37, I. 6)

Trooper Iverson crossed the median and began pursuit of a maroon
colored Pontiac. The car was passing other cars at a high rate of speed. His
emergency lights were activated and he eventually regained contact with
the car at MP 151. He paced it at one hundred (100) to one hundred and
eight (108) MPH. (Sosa RP 40, Il. 24-25; RP 41, ll. 15-24; RP 42, Il. 2-25;
RP 43, II. 7-10)

The car exited 1-90 at MP 149. It failed to stop at the SR-281 stop
sign. It headed north on SR-281. (Sosa RP 44, 1l. 3-4; 1l. 12-20; RP 45, Il.
22-25)

Trooper lverson pulled his patrol car alongside the Pontiac. As he
tried to wave the driver to the side of the road, the driver waved at him and
accelerated. The driver did not stop in response to commands on the
trooper’s public-address system. (Sosa RP 46, Il. 4-20 RP 47, 1l. 5-20)

The driver made a left turn onto Road 6 NW. He signaled the stop.
The car finally stopped near a garage at a cattle feedlot approximately one-
half to three-quarters of a mile further on Road 6 NW. (Sosa RP 47, Il. 23-

25; RP 48, 1. 5-12)



While Trooper Iverson was in pursuit of the Pontiac he was joined
by Officer Talbot of the Warden Police Department. Officer Talbot ob-
served the Pontiac swerve in and out of traffic after passing him at approx-
imately ninety-five (95) miles per hour. He also activated his lights and
siren on SR-281. (Sosa RP 78, Il. 22-23; RP 79, Il. 17-25; RP 82, Il. 2-3)

Mr. Gonzalez-Garcia neither speaks nor understands English. He
did not respond to Trooper Iverson’s commands following the stop. Officer
Talbot does speak Spanish. Mr. Gonzalez-Garcia appeared to understand
him when the commands were interpreted. (Sosa RP 50, I. 20 to RP 51, I.
1; RP 83, II. 5-8)

An Information was filed on January 30, 2017 charging Mr. Gonza-
lez-Garcia with attempting to elude a pursuing police vehicle. (CP 1)

At Mr. Gonzalez-Garcia’s arraignment on February 14, 2017 the
Court was advised that he did not want an attorney; that he had not com-
pleted the indigency screening form; he refused to sign the scheduling or-
der; and otherwise did not participate in the proceedings. (Steinmetz RP 4,
I.4to RP 5, I. 16; RP 6, Il. 8-10)

Numerous scheduling orders were entered prior to trial commencing
on May 10, 2017. (CP 9; CP 19; CP 22; CP 30)

Mr. Gonzalez-Garcia wrote multiple letters to the trial court. They

were filed on March 6, 2017, March 30, 2017, March 31, 2017, April 13,



2017, April 14, 2017 and April 27, 2017. The letters were translated and
the translations filed with the letters. It does not appear that the trial court
responded to any of those letters.

The letters are concerning. They should have alerted both the trial
court and defense counsel to a competency issue. No action was taken by
either defense counsel or the trial court in connection with the content of
those letters.

A jury found Mr. Gonzalez-Garcia guilty on May 11, 2017. (CP 97)

Judgment and Sentence was entered on May 15, 2017. Mr. Gonza-

lez-Garcia filed his Notice of Appeal that same date. (CP 98; CP 115)

SUMMARY OF ARGUMENT

Defense counsel was ineffective in not requesting a competency
evaluation of Mr. Gonzalez-Garcia.

The trial court committed error when it did not, sua sponte, after
receiving Mr. Gonzalez-Garcia’s letters, order a competency evaluation.

Mr. Gonzalez-Garcia was incompetent at the time of trial.



ARGUMENT

Prior to 1973, Washington courts relied
exclusively on their inherent judicial powers
to make determinations regarding compe-
tency. [Citations omitted.] In 1973, the leg-
islature created a new chapter, RCW 10.77,
relating to procedures, treatment, and care of
the criminally insane and those incompetent
to stand trial. [Citations omitted.] The effect
of that legislation was to standardize the pro-
cedures to be used in making determinations
of competency.

State v. Wicklund, 96 Wn.2d 798, 801, 638 P.2d 1241 (1982).

Mr. Gonzalez-Garcia contends that based upon his multiple letters
to the Court that a serious question was raised concerning his competency
to stand trial. The letters are indicative of a mind that neither comprehended
judicial procedures nor the seriousness of the charge against him.

The letters reflect that Mr. Gonzalez-Garcia believed that some type
of communication device had been implanted in his body. He was also
searching for his brother who he believed was in federal custody in West
Virginia. Additionally he was concerned with another individual who may
or may not have been involved in child pornography.

Mr. Gonzalez-Garcia also raised issues regarding his car and his

cellphone. None of these issues related to the charge pending before the

court.



It is fundamental that no incompetent person
may be tried, convicted, or sentenced for the
commission of an offense so long as the inca-
pacity continues. RCW 10.77.050. Indeed,
the conviction of an accused while he is le-
gally incompetent violates his constitutional
right to a fair trial under the Fourteenth
Amendment’s due process clause. Drope v.
Missouri, 420 U.S. 162, 172, 43 L. Ed.2d
103, 95 S. Ct. 896 (1975); Pate v. Robinson,
383 U.S. 375, 378-86, 15 L. Ed.2d 815, 86 S.
Ct. 836 (1966); State v. Tate, 74 Wn.2d 261,
263-64, 444 P.2d 150 (1968), appeal after re-
mand, 1 Wn. App. 1, 458 P.2d 904 (1969);
State v. O’Neal, 23 Wn. App. 899, 901, 600
P.2d 570 (1979).

State v. Wicklund, supra 800.

The State may assert that Mr. Gonzalez-Garcia cannot raise this is-
sue on appeal. However, it is a constitutional issue entitled to review under
RAP 2.5(a)(3).

Moreover, “incompetency cannot be waived.” Personal Restraint
of Fleming, 142 Wn.2d 853, 864, 16 P.3d 610 (2001).

Furthermore, “a defendant’s counsel does not have the power to
waive the defendant’s right under RCW 10.77.050.” Personal Restraint of
Fleming, supra 866.

Defense “counsel has a duty to make reason-
able investigations or to make a reasonable

decision that makes particular investigations
unnecessary.” “The reasonableness of coun-



sel’s actions may be determined or substan-
tially influenced by the defendant’s own
statements or actions.”

Personal Restraint of Gomez, 180 Wn.2d 337, 355, 325 P.3d 142 (2014)
(quoting Strickland v. Washington, 466 U.S. 668, 691, 104 S. Ct. 2052, 80
L. Ed.2d 674 (1984)).

The record is devoid of any investigation being conducted by de-
fense counsel into Mr. Gonzalez-Garcia’s competency. The letters which
were filed with the Grant County Clerk should have fully alerted defense
counsel that there was a serious question concerning Mr. Gonzalez-Garcia’s
ability to understand the proceedings involved.

In addition, Mr. Gonzalez-Garcia’s failure to participate in the ar-
raignment proceedings, the indication that he did not want representation
by counsel, along with his refusal to sign any scheduling orders, should have
further alerted both defense counsel and the trial court to the competency
issue.

To demonstrate ineffective assistance of
counsel, a defendant must make two show-
ings: (1) defense counsel’s representation
was deficient, i.e., it fell below an objective
standard of reasonableness based on consid-
eration of all the circumstances; and (2) de-
fense counsel’s deficient representation prej-
udiced the defendant, i.e., there is a reasona-
ble probability that, except for counsel’s

unprofessional errors, the result of the pro-
ceeding would have been different.



State v. McFarland, 127 Wn.2d 322, 334-35, 899 P.2d 1251 (1995).

Mr. Gonzalez-Garcia submits that no criminal defense attorney in
the State of Washington would have ignored the red flags raised by his mul-
tiple letters to the trial court concerning his competency.

Defense counsel has a duty to protect his client’s rights in each and
every circumstance that comes to his attention. If his client shows signs that
he is not aware of the impact of trial proceedings, and is off on numerous
tangents that have nothing to do with those proceedings, an issue of compe-
tency arises.

Defense counsel’s deficient representation of Mr. Gonzalez-Garcia
in this regard prejudiced him. He was convicted following trial when he
was incompetent to stand trial.

Mr. Gonzalez-Garcia contends that the fact situation in Personal Re-
straint of Fleming, supra, has sufficient similarities to his case such that his
conviction should be reversed. As the Fleming Court noted at 867:

... [T]here is no indication in the verbatim re-
port of proceedings to show there was some
irrational behavior or conduct by Fleming so
as to have alerted the trial court that a compe-
tency hearing was necessary. Therefore, the

court did not err in failing to grant a compe-
tency hearing prior to accepting the plea.



Even though this was a jury trial, not a guilty plea hearing, the trial
court had been placed on notice that Mr. Gonzalez-Garcia was not attuned
to the gravity of the proceedings. The multiple letters, of necessity, should
have alerted the trial court to the competency issue. The trial court failed to
act.

... [I]f the court has reason to doubt the de-
fendant’s competency to stand trial, the court
must hire an expert evaluation of the defend-
ant’s mental condition. @ RCW 10.77.-
060(1)(a). The court may do this on its own

motion. Id.

State v. Harris, 122 Wn. App. 498, 505, 94 P.3d 379 (2004).

CONCLUSION

The record reflects that Mr. Gonzalez-Garcia was incompetent to
stand trial.

Defense counsel’s inaction in not requesting a competency evalua-
tion amounts to ineffective assistance of counsel.

Mr. Gonzalez-Garcia’s conviction is prejudicial to him based on im-
migration status.

The trial court, having received Mr. Gonzalez-Garcia’s letters,

should have acted sua sponte to order a competency evaluation.



Since Mr. Gonzalez-Garcia was incompetent to stand trial, defense
counsel could not waive that right, and the trial court failed to act, his con-
viction should be reversed and a competency evaluation ordered.

DATED this 20th day of September, 2017.

Respectfully submitted,

s/ Dennis W. Morgan

DENNIS W. MORGAN WSBA #5286
Attorney for Defendant/Appellant.

P.O. Box 1019

Republic, WA 99166

(509) 775-0777

(509) 775-0776

nodblspk@rcabletv.com
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3/1/2017

Before anything I'm sorry your honor for being a bother. But | can’t take it anymore and if you could
please help me in my next court on what I'm going to explain.

I worked in Quincy WA road 6 for the dairy farm of Mr. Mike and the supervisor Jose Luis Olivares. |
want and it would help me if you could answer these questions, | would appreciate it. With respect | ask
that you not laugh at me. Did | Ricardo Gonzalez get or did the put in mi a way of communicating and
something more “I really don’t know” but it's something similar to “Bluetooth.” | have seen this in the
majority of people and it’s as real as we are alive. Did the government put this in me or did Jose Luis and
Mike? How did they put it in, while | was sleeping? Is this or is it not normal? | began to notice 2 to 3
months ago. | hadn’t said anything because | was embarrassed. But I'm now very sure that this is real. |

will wait for your response or for you to let me know during my next court. Thank you and | seriously
await your response.

Ricardo Gonzalez
3/2/17

Much respect for you your honor. | don’t think | explained myself in my previous request done on the
date 2/17/2017. | Ricardo Gonzalez with respect and concern asked if you as the “government” could let
me know about my brother Dario Gonzalez being in prison of WS Virginia Hazelton Bruceton. Because |
have many months how is he, is he well or did something happen to him, does he live oris he dead,
concerned family and we are all human right? The court responded this, “sorry we don’t have any info
on your brother” but can you inform me? You can right?

I'm sorry, | hope you understand me!
Thanks

Ricardo Gonzalez

2/27/17

With respect and | don’t know what rights | have or any person here in this court. But days ago | told
that lawyer of the state that | don’t want him to have my case but he is stubborn to present me before 2
courts that I've had. | do this just to see what the court's opinion is on my case. Because | have not seen
such delight without wanting. You can see your honor. On this | can explain but don’t resist me. Thanks
and sorry for bothering you.

Ricardo Gonzalez
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"Miss, | have realized here in block D Cell 8 of this jail by the officer whose name | don’t know have in
comman or such communication truly exactly | don’t know but that's not the problem. Because | have
seen it in the majority of people. Why haven’t they told me when or how they put this on me? Because
of this communication and other actions in Mr. Mikes Farm | noted that 'm being accused of crimes as if
I had raped a minor and things like that! This is important and [ urge you to respond during-court. Or if

sooner that's better | am with your government and desire to clear this up. | have a daughter in Mexicg,
that’s why it’ urgent.

I need “Jose Luiz Olivares” to be present in court due to some charges or lawsuits that | will say in court.
I have my motives and with proof. Something serious | expect the court to grant this. It has to do with

publicizing child pornography! Without my consent and there are other people. Seriously, “thank you”
Ricardo Gonzalez.
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\TRANSLATIN

‘ With much respect for the court, | Ricardo Gonzalez need this humble re

quest to have officer Wevson or
whatever his name is,

truth is | don’t know much English but seeing him | would recognize him, my
request is to have the officer who arrested me who knew and still knows how they have me connected
with something like Bluetooth, did they inject me or how? | would like the officer to be present with me
before the court. Without lies or scams | hope the court of
Gonzalez.

justice will grant me this. Thank you! Ricardo
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With respect and t do not stand against the law. An officer supposedly accuses me of trying to flee | am

sure not. On the contrary here | will tell you all of the things that have happened and the government
now has to know them.

First, they joke about me where | used to work and they fire me.,
Second, | don’t know why two officers took me out of a hotel, they kept my identification.

Third, As said | was arrested and incarcerated unfairly, once her I'm placed in a cell for punishment,

they try to assassinate me Officer “Coomes Brent” and they tell me I'm going to be deported. Seriously,
what did | do?

Forgive my boldness but that how it is, just to see what you think.

And my car should not be moved from where Heft it.

1"it’s at a federal place

2™ L didn't try to escape

3”1 was not arrested by the officer for a crime or for possession of something against the law.

Once again thank you,
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04/08/2017

With respect | need to know what happened to my car? | sold it to Jose Luis Olivares for $2,800 and 1 left
at the door of his house. He knows where the title is. Go for it and | will sign it when | get out. Or if he
needs it sooner let him know how to send it to me and I'll sign it here.

Thanks for helping us!

04/08/2017

With respect | have wanted to know about my brother. Dario Gonzalez Garcia. At the Hazelton Prison in
WV USA. But I have not been able to. God willing he is alright. Does this make you laugh? Why do you

joke? Sorry, and thank you. You know | don’t have any crimes that’s why | dare to say this without
offense. '

Ricardo Gonzalez
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3/8/2017

Befare anything all my respect to “the court.” In any matter Ill explain as a person and human being
that | am. A few days ago due to 1 or two little mistakes | made, speaking clearly and sincerely, an officer
didn’t let me eat! And because of things that God allows or whatever that action was overlooked. Now
on this date 3/7/2017 at 23:18 the officer “Coomes Brent cp " punished me and gave me a paper that
said | had various charges, which truly isn’t right the only thing that | “Ricardo Gonzalez” am responsible
for is cutting a piece of my blanket to cover my feet from the cold and make myself underwear because |
didn’t have any. As a man that | am in no moment did | disrespect “that officer” he handcuffed me, he
grabbed me by the collar of my shirt. And he “rozo” of the smoothest that could be without wanting or
however the court would see it my beard in his glove and in turn this officer while | was handcuffed
threatened to hit me | told him that he could but we knew that he couldn’t and he shouldn’t. He
continued and tried to assassinate me! Grabbing me and hitting me against the floor to the point that
my head was hit against the floor. The truth is that | made a copy of this paper in case they didn’t let the
other one | sent on 3/8/2017 get to you. | don’t have nor will | have any personal problems against the
officer “Coomes Brent cp!! But with respect | desire and you your honor or the government give and
analyze this about what the law states. Many apologies if  don’t express myself well since I'm from a
farm. The officer has a bad head i say it and confirm it by what he did. Thanks Ricardo Gonzalez

04/14/2017

Excuse my boldness but with sincerity | don’t if as a joke or in reality people from the government or
simply other people tell me many things in my ear that | don’t think are right. | ighore them. What | can’t
ignore is that they tell me that my brother Dario Gonzalez Garcia a prisoner at the prison of “Hazelton
Mills WV” was killed by an officer. Wholeheartedly | hope you understand me your honor. And I'll gladly
wait for your response. Thank you very much. Ricardo Gonzalez.

4/14/2017

Beforehand | apologize for my bothering you. But another issue that | would like you to analyze and
know your honor and the court is that in my phones | made calls and made one call to “911” and | was
not helped. Truly | don’t know what was happening with my cellphone it's one that was left in my car
when | was arrested. And in the other two that | bought after | noticed strange things and not good for
me, my family, and for the government. Can something be done about what I've explained and | ask it
be analyzed? Hopefully it can. Thanks Ricardo Gonzalez,

04/14/2017

Before anything forgive me | know | have offended the court and the attorney that | was assigned by the
court of the state, On the other hand | don’t feel guilty of what I'm being accused of. But yau have the
order. My respect for the government just like to other people. But | felt offended by some of the



questions that my attorney asked. Such as telling me | will be deported to my country. s my attorney In
the just? Or can the court of the state assign me a new one? Sorry and thank you. Ricardo Gonzalez.

04/17/2017

Your honor with respect but | don’t feel good knowing well that the government my respect, and the
same the race of the street including Jose Luis Olivares have laughed at me and | believe even publicized
the truth something shameful. But | feel it's not of the law, they publicized me or are accusing me of
having seen on my cell phone videos for adults and | don’t deny having done things like every man,
normal things. Over that they took my phone or they got into my phone. | say this because how can this
happen or who has done it? To go into my phone, my internet, and publicize me, in my personal and
private things like any normal person. Can you help me with this? For me it is grave and shameful and
the same for the government. | have a daughter, and  don’t want to have misunderstandings. | ask and
urge something be done. Thank and many apologies. | have never ran from an officer he knows!
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NO. 35287-1-111

COURT OF APPEALS

DIVISION 111

STATE OF WASHINGTON

STATE OF WASHINGTON, )
) GRANT COUNTY
Plaintiff, ) NO. 17 100079 8
Respondent, )
)
V. ) CERTIFICATE OF SERVICE
)
RICARDO G. GONZALEZ-GARCIA, )
)
Defendant, )
Appellant. )
)

| certify under penalty of perjury under the laws of the State of Washington that on this
20th day of September, 2017 | caused a true and correct copy of the BRIEF OF APPEL-
LANT to be served on:

COURT OF APPEALS, DIVISION Il E-FILE
Attn: Renee Townsley, Clerk

500 N Cedar St

Spokane, WA 99201



GRANT COUNTY PROSECUTOR’S OFFICE E-FILE
Attn: Garth Dano
gdano@grantcountywa.gov

RICARDO G. GONZALEZ-GARCIA #346135 U.S. MAIL
Washington State Penitentiary

1313 North 13™ Avenue

Walla Walla, Washington 99362

s/ Dennis W. Morgan

DENNIS W. MORGAN WSBA #5286
Attorney for Defendant/Appellant.

P.O. Box 1019

Republic, WA 99169

Phone: (509) 775-0777

Fax: (509) 775-0776
nodblspk@rcabletv.com



mailto:gdano@grantcountywa.gov
mailto:nodblspk@rcabletv.com

October 20, 2017 - 2:50 PM

Transmittal Information

Filed with Court: Court of Appeals Division IlI
Appellate Court Case Number: 35287-1
Appellate Court Case Title: State of Washington v. Ricardo G. Gonzalez Garcia

Superior Court Case Number: 17-1-00079-8

The following documents have been uploaded:

« 352871 Briefs 20171020144840D3833407_8737.pdf
This File Contains:
Briefs - Appellants
The Original File Name was Gonzalez Garcia Brief of Appellant.pdf

A copy of the uploaded files will be sent to:
« gdano@grantcountywa.gov

Comments:

Sender Name: Dennis Morgan - Email: nodblspk@rcabletv.com
Address:

PO BOX 1019

REPUBLIC, WA, 99166-1019

Phone: 509-775-0777

Note: The Filing Id is 20171020144840D3833407



