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I. INTRODUCTION 

This case calls for application of settled law which forbids 

jailing of persons for failure to make court-ordered payments they do 

not have the ability to make.  The basic principles are stated in the 

Opening Brief in this matter, as well as in the briefing in the related 

“Contempt Orders” appeal, No. 35839-9-III (which briefing and 

arguments are adopted and incorporated by reference), and which 

need not be repeated in this brief.   

Instead, Appellant Rod Van de Graaf refutes the unnecessary 

negative, personal attacks on him in gross, not in kind, to help the 

Court re-focus on the important and material legal issues he raised.  

He also wants the Court to understand he is not like the miscreants 

the Response Brief asserts.  He has paid his maintenance and is 

current.  He fought having to serve jail time (who would not?) by the 

legal process, not by leaving the jurisdiction or otherwise 

absconding.  But when the appeal process did not grant him a further 

stay, he served the five days because he could not comply with the 

payment order.  It had no coercive effect, only punitive, which was 

wrong and needs to be corrected.     
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Focusing on the legal issues Rod raised and the settled law is 

how the appellate courts fill their role of error correction of trial 

court mistakes that make a difference.  A respondent like Lori, faced 

with clear legal errors below, too often resorts to pounding the table 

and besmirching the opponent to try and divert the Court from the 

legal issues fatal to her case and make the Court reluctant to return 

the case for more trial court proceedings.   

This court should not be reluctant to reverse the material, 

prejudicial mistakes and remand with proper directions so that the 

record below can be cleared and the parties can move on with their 

lives under a more just resolution that comports with the law and the 

facts, including the law on incarceration and contempt.      

II. REPLY ARGUMENT 

Our Constitution states in Art. 1, sec. 17 that “There shall be 

no imprisonment for debt, except for absconding debtors.”  The 

courts recognize in both civil and criminal contexts that no one is to 

be incarcerated when they cannot pay, either because they are 

indigent, or simply do not have the funds available given the other 

responsibilities and obligations they are already saddled with legally 

or contractually.   
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Thus, Judge Korsmo recognized in a recent dissent the well-

known limits on incarceration of criminal offenders in a civil 

collection proceedings who are unable to pay legal financial 

obligations, and that they are entitled to proper hearing before action 

is taken against them.  He wrote: 

The constitution does not limit the ability of the states 
to impose financial obligations on convicted offenders. It 
only prohibits the enforced collection of financial 
obligations from those who cannot pay them. Fuller v. 
Oregon, 417 U.S. 40, 94 S.Ct. 2116, 40 L.Ed. 2d 642 (1974); 
State v. Blank, 131 Wn.2d 230, 237-38, 930 P.2d 1213 
(1997); State v. Curry, 118 Wn.2d 911, 915-16, 829 P.2d 166 
(1992); State v. Barklind, 87 Wn.2d 814, 817-18, 557 P.2d 
314 (1976). Accordingly, remission motions require that the 
court adjudge the offender’s current or future ability to pay 
those costs. Blank, 131 Wn.2d at 242, 930 P.2d 1213. 
However, punishment for failure to pay can only be 
imposed if the refusal is willful. Id. at 241-42, 930 P.2d 
1213. 

State v Sorrell, 2 Wn.App.2d 156, 193-194, 408 P.3d 1100 (2018) 

(Korsmo, J., dissenting) (emphasis added). 

 As pointed out in the Opening Brief, as well as the Contempt 

Appeal briefing, the same principles apply in the dissolution arena 

before incarceration is an option.  A person cannot be jailed for civil 

contempt except by willful disobedience of the court’s order, and 

then they may be jailed only when that is used to coerce compliance 



 

REPLY BRIEF OF APPELLANT ROD D.  
VAN DE GRAAF RE INCARCERATION ORDER - 4 
VAN064-0001 5791762 

which the alleged contemnor is capable of doing.  Otherwise, the 

jailing is punitive and not civil, and requires the full panoply of due 

process, including a jury trial:    

 If the [contempt] order is remedial, then the proceeding is 
civil and does not offend [the party’s] due process rights. 
However, if the order is punitive, then the proceeding is 
criminal and due process affords [the alleged contemnor] 
the same rights as a criminal defendant, including the 
right to a jury trial. See In re Pers. Restraint of King, 110 
Wn.2d 793, 800, 756 P.2d 1303 (1988) (citing State v. 
Boatman, 104 Wn.2d 44, 46–47, 700 P.2d 1152 (1985)). 

In re Marriage of Didier, 134 Wn. App. 490, 495, 140 P.3d 607 

(2006) (emphasis added). 

 As argued in the Opening Brief and the Contempt Appeal, the 

incarceration order was entirely punitive, as were the contempt 

orders.  They were all too successful efforts at an abusive litigation 

tactic used to bully and impose undue expense on an opponent.  This 

appeal gives the Court an opportunity to reverse the incarceration 

order and underlying contempt orders and so send a message to the 

lower courts and the Bar that such abuses of the legal process will 

not be tolerated, but that the basic, settled rules will be applied.   

The incarceration order appealed herein must be vacated 

because when all the chaff is swept away, the trial court jailed 



Appellant Rod Van de Graaf as punishment for not paying a debt he 

was not able to pay from his personal funds. By holding that he 

"had" the funds because he could borrow or otherwise obtain it from 

his parents, the trial court impermissibly expanded the jurisdiction of 

the court to essentially order the family to make those funds 

avai lable. That was error which requires vacation of the 

incarceration order. 

III. CONCLUSION 

Appellant Rod Van de Graaf respectfu lly asks the Court to 

vacate the order of incarceration which was wrongfully issued 

without the proper evidentiary basis in violation of the Washington 

and federal constitutions, thus exceeding the trial court's jurisdiction 

in enforcing its orders for the reasons g iven herein, and in the related 

"Contempt Orders" case, No. 35839-9-IJ 

Respectfully submitted this :;2 l day of May, 2019. 

CA~ DLEY SPELLMAN, P.S. 

Bye~ , 
Gregory iller, WSBA No. 14459 
Jason W. Anderson, WSBA No. 305 12 

Attorneys for Rod D. Van De Graaf 
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