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STATEMENT OF THE CASE

1. Procedural History
A. Charging
January 31% 2017, the Defendant was booked into the Okanogan

County Jail and held in relation to a number of burglaries in the Omak-
Okanogan area. One of these cases involved the Defendant breaking into
the Omak JC Penney’s store and stealing a quantity of jewelry. This was
charged as 17-1-00046-7 as Burglary in the Second Degree, Theft in the
Second Degree, and Malicious Mischief in the Second Degree. [CP 4]

B. First Jury Trial

The Defendant’s first jury trial was held on the day of 4/5/2017
and 4/6/2017.

Trial Testimony- Day 1

Officer Reyes of the Omak Police Department testified that on
12/6/2016 he learned that the jewelry display case alarm had gone off at
the local JC Penney’s. When Officer Reyes responded he saw that the
store’s front door was shattered. Officer Reyes searched inside, and
noticed that in the jewelry department the glass display case had been
smashed open. A number of jewelry boxes were strewn around and items

appeared to be missing. Officer Reyes saw that the fingertip to a latex




glove was inside of the display case. Some blood was also located on and
within the shattered display case. Officer Reyes took a swab of this blood
and had it sent to the Washington State Crime Laboratory for testing. The
Crime Laboratory was unable to test the blood by the time of trial. Officer
Reyes stated there were no significant leads in the investigation until
Officer Bowling contacted the Defendant. [RP 90 — RP 99]

Omak Police Officer Brien Bowling testified that he and another
officer arrested the Defendant on 1/28/2017. They transported him to the
police station for questioning. Eventually the Defendant confessed to
Officer Bowling that it was he who burglarized the JC Penney’s store.

The Defendant explained that he thought he could make around a quarter
of a million dollars with this burglary. He told Officer Bowling that he
prepared for the burglary by taping the ends of gloves to his fingertips.
The Defendant stated that he used a hammer to break into the store, and a
hammer to smash the jewelry display case. The Defendant stated he cut
his right hand when taking the display boxes. He stated that he took the
boxes and ran off to a nearby residential area.

Officer Bowling traveled to the residential area that the Defendant
described. He recovered abandoned empty jewelry boxes. These boxes
had identifying JC Penney serial numbers. The boxes also had droplets of

what appeared to be dried blood. [RP 102 — RP 108]



Store manager Tammy Stillwaugh testified as to the condition of
the store when it was burglarized. She described the costs of replacing the
shattered front doors and the shattered jewelry display case: $1,156.00.
She testified that she conducted a thorough inventory and determined the
retail value of the missing jewelry. That amount totaled over $3,000.00.
[RP 75 —RP 90]

Closing- Day 2

On the second day of trial the parties presented their closing
arguments. Defense counsel emphasized that there was no corroboration
that the blood on the display case was the Defendant’s blood. The defense
also challenged the lack of audio recording of the Defendant’s confession.
[RP 162- 168]

Jury Deliberations and Mistrial

The jury was excused for deliberation at 10:12 a.m. The admitted
exhibits were submitted to the jury at 10:20 a.m. Appendix A.: Clerk’s
Minutes 4/6/17 Jury Trial.

At 11:40 a.m. the presiding juror sent a written inquiry to the
Judge. The inquiry read “what if we can’t unanimously agree on a
verdict?” [RP 186] and Appendix B: Jury Inquiry. The Judge replied to
the jury at 11:47 a.m by writing “Is there a reasonable chance of reaching

verdicts if you continue to deliberate for an additional reasonable period of



time? Yes or No?” The jury replied by circling “No” and returning the
questionnaire to the Judge. [RP 186]

At 12:20 p.m. the Court went into session again. The Court
explained to the trial attorneys what had occurred regarding the jury
inquiry and the Court’s response. The Court stated that it would be
appropriate to declare a mistrial if the presiding juror was to confirm that
they could not reach a verdict. The Court asked if the State or Defense
would like to put anything on the record. Neither party did so, except the
State asked to clarify when the jury recessed for deliberations. The Court
stated that the jury had been deliberating for around two hours, and
observed that there was not a lot of specific information presented in the
case. The Court noted that the actual testimony was relatively brief, and
that it did not seem likely that the jurors were going to change their minds.
[RP 186 — RP 188]

The Court called in the jury and explained to the presiding juror
that the Defendant was charged with three counts along with a “lesser
included” count. The Court asked if in the opinion of the presiding juror,
there was a reasonable chance of reaching verdicts on any of the counts if
they were to continue deliberating for a reasonable amount of time. The
presiding juror replied “no.” The Court then declared a mistrial. [RP 188

—RP 189]



Second Jury Trial

On 5/31/2017 the second trial commenced. The testimony
presented was essentially the same, with the exception of an additional
witness, forensic scientist William Culnane. By the time of this second
trial the DNA evidence was processed. The jury heard testimony from
Officer Bowling that after the Defendant confessed to the burglary,
Officer Bowling collected the Defendant’s saliva pursuant to a search
warrant. This sample of the Defendant’s saliva was sent to the State
Crime Laboratory. Forensic Scientist Culnane compared a DNA profile
from the Defendant’s saliva to a DNA profile from the blood that was
recovered inside JC Penney’s store. The DNA profiles were the same.
[RP 228 — RP 240]

The Defendant testified that he never confessed to the crime, and
that he was not responsible for the burglary. [RP 301 — RP 211] The jury

returned a verdict of guilty as charged on all three counts.

Sentencing

The Defendant was sentenced on 6/2/2017. The Court reviewed
the State’s Sentencing Memorandum, and the Defense indicated that they
had received and reviewed the State’s sentencing Memorandum. [RP

372].



Within the State’s sentencing memorandum, the State indicated the
Defendant’s prior felony convictions. The State indicated that his three
prior felony convictions for which he was sentenced on May 8™ 2006, did
not “wash out” because of subsequent misdemeanor criminal history.

The memorandum detailed particularized facts of the Defendant’s
subsequent felony convictions. The State identified his prior burglary
conviction from May of 2015 in Okanogan County case 15-1-00031-2.
The State then summarized the Defendant’s recent convictions in
Okanogan County from April 2017 by cause number. These were 17-1-
00039-4 and 17-1-00040-8. The memorandum described the sentences
imposed in these two cases. The memorandum indicated that based on his
prior felony convictions and current offenses, the Defendant was at a
“score” of 9+ for each count. The memorandum further detailed that the
total “points” actually amounted to 16 on the controlling charge of
burglary (based on burglary convictions double scoring), and 12 on the
other two charges. [CP 90]

The State orally represented to the Court that it calculated the
Defendant’s offender score by viewing prior plea agreements, judgement
and sentences, the National Crime Information Center, and the

Defendant’s criminal history (Judicial Information System). The State



recommended a sentence at the high end of the standard range. [RP 372 —
RP 375]

The Defense asked for the low end of the standard range sentence
on the controlling charge of burglary: 51 months. 51 months is the low
end of the standard range for a score of 9+ on the controlling charge of
Burglary in the Second degree. The Court ultimately sentenced the

Defendant to the middle of the standard range. [RP 375 — RP 381]

ARGUMENT

A. The Trial Court Properly Declared a Mistrial

The Constitutional protection against double jeopardy
unequivocally prohibits a second trial following an acquittal. A Defendant
may be subject to double jeopardy in a situation where a mistrial is

erroneously declared. Stafte v. Jones, 97 Wn.2d at 164, 641 P.2d 708. An

example is the case of State v. Robinson, where a judge declared a mistrial

once it learned that the bailiff responded to a jury a question regarding a

review of specific items of evidence. State v. Robinson, 46 Wn. App. 471,
476, 191 P.3d 906, 909 (2008). In Robinson the Court declared a mistrial
without finding a factual basis for juror misconduct, bailiff misconduct, or

determining appropriate remedies. Id at 481.



A genuinely “hung jury” is a valid basis for a Court to declare a
mistrial. A “mistrial premised upon the trial judge's belief that the jury is
unable to reach a verdict [has been] long considered the classic basis for a
proper mistrial.” Id. at 509, 98 S.Ct. 824. State v. Strine, 176 Wn.2d 742,

754,293 P.3d 1177, 1182 (2013).

There is no minimum period of time that a jury is required to

deliberate on a verdict.

We have also explicitly held that a trial judge declaring a
mistrial is not required to make explicit findings of
“‘manifest necessity’ ” nor to “articulate on the record all
the factors which informed the deliberate exercise of his
discretion.” Washington, supra, at 517, 98 S.Ct. 824. And
we have never required a trial judge, before declaring a
mistrial based on jury deadlock, to force the jury to
deliberate for a minimum period of time, to question the
jurors individually, to consult with (or obtain the consent
of) either the prosecutor or defense counsel, to issue a
supplemental jury instruction, or to consider any other
means of breaking the impasse.

Renico v. Lett, 559 U.S. 766, 775, 130 S. Ct. 1855, 1863-64, 176 L. Ed.
2d 678 (2010).

When a Court declares a mistrial due to jury deadlock, the decision
should be accorded great deference by the reviewing court. When a jury
acknowledges through its foreman, and on its own accord, that it is
hopelessly deadlocked, there is a factual basis sufficient to constitute the

“extraordinary and striking” circumstance necessary to justify discharge.




Some of the factors a judge should consider in determining whether to
discharge the jury include the length of deliberations in light of the length
of the trial, and the volume and complexity of the issues. State v. Fish, 99
Wn. App. 86, 90, 992 P.2d 505, 507-08 (1999). The trial éourt is not
necessarily required to make express findings of “manifest necessity”

State v. Melton, 97 Wn. App. 327, 331, 983 P.2d 699, 702 (1999).

In the instant case the jury received the admitted exhibits at 10:20
a.m. It was approximately one and a half hours later when they submitted
their inquiry to the Court regarding their inability to reach a verdict. The
Court answered the inquiry by inquiring if they could reach a verdict if
given a reasonable amount of time. The Court’s question was answered in
the negative. Half an hour later, the presiding juror confirmed in open
Court that they the jury would not come to a verdict even if given
additional time.!

The full record indicates that the jury was deliberating somewhere
between one and a half and two hours; not half an hour. Regardless of the
length of time, the Court acknowledged that the presented evidence was

not particularly complex, and that additional time would probably not

_1 Appellate Counsel suggests that the jury was almost certainly on lunch time during the
deliberation period. This assumption is unsupported and without merit.



break the deadlock. Cf. State v. Jones, 97 Wn.2d 159, 165, 641 P.2d 708,
713 (1982).

As the Trial Court indicated, the jury likely came to a fundamental
disagreement on an uncomplicated case. The disagreement between jurors
was unlikely to be resolved with additional time. The Court correctly
indicated that there is no set period of time for a jury to deliberate.

Neither party disagreed. The Court appropriately considered the various

factors and properly declared a mistrial.

B. The Defendant was Sentenced Appropriately in Accordance
with his Offender Score

The Defendant on appeal argues that the State did not provide
sufficient evidence of his prior convictions when it calculated his offender
score. The Defendant does not argue that the score was incorrectly
calculated, but still asks that the case be remanded so that the Defendant
can be rescored as having no criminal history.

The State largely disagrees with this characterization. The State’s
memorandum referred to several prior felony convictions from 2006,
noting the dates of sentencing and the crimes. The State noted that these
convictions were supported by evidence in the form of plea agreements

and a review of multiple subsequent judgement and sentences.

10



The State indicated in its sentencing memorandum that it had
reviewed the Judgement and Sentences, among other materials that
supported the Defendant’s more recent convictions out of Okanogan
County Superior Court. The State then provided the cause numbers and
details of the two recent cases that the Defendant had been sentenced to
just seven weeks prior to sentencing in the instant case.

Trial counsel did not challenge the results of those two cases,
which were accurately detailed in the State’s sentencing memorandum. A
challenge to the outcome of those cases would have likely violated RPC
3.3. Immediately after the State presented its sentencing
recommendations and explained the Defendant’s offender score, trial
counsel requested that the trial Court sentence the Defendant using the
same offender score (9+).

Even if it can be considered error for the Sentencing Court to adopt
the criminal history of the Defendant with insufficient inquiry or inviting
Defense counsel to contest the calculation- it was harmless error. It is
noteworthy that at sentencing, Trial Counsel asked for a sentence that was
consistent with a score of 9+ on the controlling charge of Burglary in the
Second Degree. This was an implicit acknowledgement that the
Defendant was indeed “maxed out” at his offender score. Appellate

Counsel has not identified any error in the calculation of the Defendant’s

11



offender score, but merely states that sentencing Was improper because the
State never produced sufficient evidence of the Defendant’s score (even
though it was agreed, and remains uncontested on appeal). The remedy
for such an error would not be to resentence the defendant with a score of
zero as Appellate Counsel requests. This would amount to the reviewing
Court remanding a case for the purpose of imposing an inaccurate
sentence, without the procedural step that the Appellate Counsel says is
necessary. See State v. Tili, 148 Wn.2d 350, 360, 60 P.3d 1192, 1197
(2003).

Because the Defendant’s offender score was correctly calculated
(there is no assertion that it was not accurately calculated), there is no
basis for the reviewing Court to remand the case for resentencing. The

Defendant’s conviction and sentence should be affirmed.
CONCLUSION

For the aforementioned reasons, the State asks that this Court

affirm the Defendant’s conviction and sentence.

12




Dated this 26™ day of September, 2018

Respectfully Submitted:

Deputy Prose€uting Attorney
Okanogan County, Washington
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STATE OF WASHINGTON, NO. 17-1-00046-7
.. STATE’S SENTENCING
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vS.
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COMES NOW the Plaintiff, State of Washington, by and through the undersigned
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to the defendant’s offender score for purposes of sentencing as well as the State’s sentencing
recommendation.
Dated this 2™ day of June 2017.
KARL F. SLOAN

Prosecuting Attorney
Okanogan County, Washington

By:
eif Drangshoft, WSBA #46771
Deputy Prosecuting Attorney
KARL F. SLOAN
BRIEF ON SENTENCING 1 Okanogan County Prosecuting Aﬂome}.
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A. INTRODUCTION '

In 17-1-00046-7 the Defendant was found guilty at jury trial on 6/1/2017 for one count of
Burglary in the Second Degree, one Count of Theft in the Second Degree, and one count of

Malicious Mischief in the Second Degree, for crimes that occurred on December 6% 2016.

B. PRIOR CRIMINAL HISTORY

1. Prior Non Burglary Felony History

The Defendant’s prior felony offenses include convictions for Assaulting a Law
Enforcement Officer, Intimidating a Public Servant, and Felony Bail Jumping from 2006 in
Douglas County. The Defendant was sentenced on May 8 2006. These offenses do not “wash

out’ because of his subsequent misdemeanor criminal convictions.

2. Prior Burglary and Theft Felony History

The Defendant has a conviction from May of 2015 for Burglary in the Second Degree
from Okanogan Court case 15-1-00031-2. In that case the Defendant illegally entered a fenced
in City Shop associated with Okanogan County PUD. Surveillance video captured him
attempting to steal fertilizer and a large quantity of metal. He loaded a large quantity of metal
into a bag, but the bag was too heavy for him to transport. He attempted to transport another
item in a handcart. The Defendant cut himself in the process of hopping the fence and cutting
himself, and tearing his clothing on wire. He was quickly located hiding in another person’s RV
without permission. He had cuts on his hands, his clothing was torn, and told police that they
were quicker responding than he thought. The shoes he was wearing matched footprints at the
scene. Despite overwhelming evidence, the Defendant did not accept quick responsibility when.

the case was filed. He eventually pled guilty the day of trial, but later asked the Court to reduce

the sentence after he was convicted.
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The Defendant was convicted on 4/12/2017 in Okanogan County Court case 17-1-00039-
4. With this event, the Defendant in January of 2017 went over to his friend’s house. He told
them he was low on money because he had borrowed money from‘someone and spent it at the
casino. He borrowed or took a hammer from Frank Fry and told his friends that he going to get
some pipes. He changed into more comfortable winter clothing, biked down the road and
smashed the window of the ‘Flying B’ gas station. Once inside he smashed a display case- even
though it was unlocked, and stole a large quantity of drug paraphernalia. He left the hammer.
He biked away from the scene, and gave some of the stolen items to his friends. Two weeks
later he confessed to this crime, but did not take responsibility when confronted with the criminal
charges of burglary 2%, Theft 2" and Malicious Mischief 2° Degree. The Defendant was found
guilty at jury trial. While the Defendant argued for concurrent sentencing, the Court followed
the State’s recommendation sentenced him at the mid-point of the standard range, 38 months,
consecutive to that imposed in 17-1-00040-8.

On 4/12/2017 the Defendant was convicted Okanogan County Court case 17-1-00040-8.
In this event, the Defendant walked into a residential neighborhood in search of a petrol can so
that he could siphon gasoline from cars. While looking for a can, he saw a pathway leading
through the snow to a shop. It was Kevin Bowling’s tool shop, which was located next to Kevin
Bowling’s home. The Defendant broke the window of the shed and went inside. He took
multiple power tools. He took a hose, snaked it through the handles of the tools, and walked off
with them. When he became tired, he stole a wagon from somebody’s\ yard, and went to
Malynda Fry’s house. The Defendant told Malynda Fry what he had done. He later made a full
confession to the police.

One and a half days later, the defendant hopped the fence at ‘Omak Ma_rine’ in East
Omak. This was an enclosed area, surrounded by barbed wire fencing., The Defendant stole
cans, and then siphoned gasoline from ATV’s. The Defendant’s actions were captured on video.
When caught, the Defendant made a full confession. He admitted to stealing the gas, and stated
his motivation was to fuel a truck, so that he could transport a bathtub to the northern part of the

County. The Defendant took no responsibility when charged for the crimes he committed. The
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Court rejected the Defense request to score 17-1-00040-8 and 17-1-00039-4 together, and
impose concurrent sentencing. The Court noted fhat because the acts in both cause numbers
were separate days, separate actions, the defendant would effectively not be getting punished for
the full crimes he committed. The Court followed the State’s sentencing recommendation and
sentenced the Defendant to the mid-point of the standard range, which was 50 months,
consecutive to 17-1-00039-4. The Court noted that it actually intended to sentence the
Defendant to more than the mid—poiﬁt of the standard range of 50 months, but that it somewhat
prematurelyl followed the State’s recommendation, which was made after a somewhat

complicated calculation of the Defendant’s offender score.

3. OFFENDER SCORE

For felony scoring purposes, the Defendant is “maxed out” on all counts.

The standard sentencing range on count 1, the Burglary Second conviction is 51 to 68
months with an offender score of 9+. When scoring his felony convictions, with the Defendant’s
prior burglaries double scoring, the Defendant has a point score of 16.

The standard sentencing range on count 2, the Theft Second conviction is 22 to 29
months with an offender score of 9+. When scoring his felony convictions, with the Defendant
has a prior point score of 12.

The standard sentencing range on count 3, the Malicious Mischief Second conviction is
22 to 29 months with an offender score of 9+. When scoring his felony convictions on a point

basis, he has likewise has 12 prior points.
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D. STATE’S SENTENCING RECOMMENDATION

The State recommends that the Court adopt the following sentencing recommendation for
Count 1, the controlling charge of Burglary Second Degree: 68 months in prison, which is
within the standard range of 51 to 68 montﬁs. Legal Financial Obligations totaling $1,610.50.
this amount includes a $100 Crime Lab Fee. This amount also includes a jury feel. The
Defendant requested, and received two jury trials for this case.

The State asks that this Court impose restitution in the amount of $4,718.47 to JC
Penney’s. The Court has already heard testimony regarding the values of the theft items, and the
cost to repair the window and display cases that the Defendant damaged. This is a reasonable
amount of restitution, which does not include the time employee’s spent responding to the crime
scene in the early morning of December 6% 2016, and any loss of business that they may have
suffered that day.

The State asks that the Court impose $29 months on Count 2, Theft Second Degree,
which is the high end of the standard range of 22 to 29 months, concurrent with Counts 1 and 3.
$1,510.50 LFO’s. Restitution ordered as a condition of the Sentence.

The State asks that the Court impose $29 months on Count 3, Malicious Mischief in the
Third Degree, which is the high end of the standard range of 22 to 29 months, concurrent with
Counts 1 and 2. $1,510.50 LFO’s. Restitution orde_red as a condition of the Sentence.

The State is asking for the high end of the range because of the nature 6f the crimes, and
the Defendant’s criminal history, which exceeds the requisite points for the standard range. The
Defendant planned this burglary in some level of detail, and has shown no remorse. The crime
had an impact on a business and its employees during a holiday season, where the store doors
were out of commission and jewelry section was out of commission for at least half of a day.
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The Defendant has an established history of committing burglaries with the intent to gain
personal profit.

The only basis for not imposing an exceptional high sentence, or consecutive sentences
Counts 1, 2 and 3 is that the Defendant initially made a belated confession to the crime, which
enabled police to solve the crime. There are no real mitigating circumstances or reasons

compelling the Court to impose a sentence lower than the high end of the standard range.

Dated this 2™ day of June, 2017,

B e

Leif Drangght6lt, WSBA #46771
Criminal Deputy Prosecutor
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