




























































































compensation.” /d. at 717 (internal citations and alterations omitted). Cf.
CP at 19, 153, 156-57. Riverview was not required to make its employees
“personnel specialists” or to tell each employee precisely how Riverview’s
payroll system works as the processes can be easily gleaned from
Riverview’s Personnel Manual and payroll practices. See Griffin, 142 F.3d
at 714. Judicial interpretation of 29 C.F.R. § 778.114(a) (which in fact
poses a higher standard, “clear mutual understanding”) suggests that
Riverview and its employees had an “understanding” about the 8/80
overtime policy.

In conclusion, the trial court erred in denying Riverview’s Motion
for Partial Summary Judgment based on its finding that there were
genuine issues of material fact as to whether Riverview and its employees
“mutual[ly]” agreed to the 8/80 overtime policy. CP at 200. Pursuant to
the plain meaning of the term “understanding,” 29 U.S.C. § 207(j), there
are no genuine issues of material fact that Plaintiffs grasped or
comprehended that Riverview used an 8/80 overtime policy. CP at 21, 23,
153, 156-57. Assuming for purposes of analysis only that 29 U.S.C.
§ 207(j) is ambiguous, guidance provided by DOL and decisions of federal
courts interpreting other FLSA provisions further support that an
“agreement or understanding” exists when an employer provides notice of

the policy to its employees and pays in accordance with the policy. This
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VI. CONCLUSION

For the foregoing reasons, Riverview respectfully requests that this
Court reverse the trial court’s denial of Riverview’s Motion for Partial
Summary Judgment, enter judgment in favor of Riverview declaring that
its 8/80 overtime policy is valid as a matter of law, and dismiss Plaintiffs’
claim for failure to pay overtime compensation.

DATED this [(z,gay of January, 2018.
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employed not more than two thousand two hundred and forty hours and shall be guaranteed not
less than one thousand eight hundred and forty-hours (or not less than forty-six weeks at the normal
number of hours worked per week, but not less than thirty hours per week) and not more than two
thousand and eighty hours of employment for which he shall receive compensation for all hours
guaranteed or worked at rates not less than those applicable under the agreement to the work
performed and for all hours in excess of the guaranty which are also in excess of the maximum
workweek applicable to such employee under subsection (a) or two thousand and eighty in such
period at rates not less than one and one-half times the regular rate at which he is employed; or

(3) by an independently owned and controlled local enterprise (including an enterprise with
more than one bulk storage establishment) engaged in the wholesale or bulk distribution of
petroleum products if--

(A) the annual gross volume of sales of such enterprise is less than $1,000,000
exclusive of excise taxes,

(B) more than 75 per centum of such enterprise's annual dollar volume of sales is
made within the State in which such enterprise is located, and

(C) not more than 25 per centum of the annual dollar volume of sales of such
enterprise is to customers who are engaged in the bulk distribution of such products for
resale,

and such employee receives compensation for employment in excess of forty hours in any
workweek at a rate not less than one and one-half times the minimum wage rate applicable to him
under section 206 of this title,

and if such employee receives compensation for employment in excess of twelve hours in any
workday, or for employment in excess of fifty-six hours in any workweek, as the case may be, at
a rate not less than one and one-half times the regular rate at which he is employed.

(¢), (d) Repealed. Pub.L. 93-259, § 19(e), Apr. 8, 1974, 88 Stat. 66
(e) “Regular rate” defined

As used in this section the “regular rate” at which an employee is employed shall be deemed
to include all remuneration for employment paid to, or on behalf of, the employee, but shall not be
deemed to include—

(1) sums paid as gifts; payments in the nature of gifts made at Christmas time or on other
special occasions, as a reward for service, the amounts of which are not measured by or dependent
on hours worked, production, or efficiency;

(2) payments made for occasional periods when no work is performed due to vacation,
holiday, illness, failure of the employer to provide sufficient work, or other similar cause;
reasonable payments for traveling expenses, or other expenses, incurred by an employee in the

































compliance with the Act cannot be rested on any application of the fluctuating workweek overtime
formula.

CREDITS
[33 FR 986, Jan. 26, 1968, as amended at 46 FR 7310, Jan. 23, 1981; 76 FR 18857, April 5, 2011]
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