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I. INTRODUCTION 

This case involves issues pertaining to dissemination of a 

pre-employment polygraph report as potential impeachment 

evidence in criminal cases and dissemination in response to Public 

Records Act requests. 

Tye Sheats is employed by the City of East Wenatchee as a 

police officer. Sheats applied for employment with the City of 

Wenatchee Police Department. Sheats participated in a polygraph 

examination as part of the application process. 

The polygraph examiner provided a written report to the City 

of Wenatchee regarding Sheat's polygraph examination. The 

polygraph report contained several admissions made by Sheats 

involving acts of theft, untruthfulness and dishonesty. 

The City of Wenatchee notified Appellant that it intended to 

disclose potential impeachment disclosure information from the 

polygraph report to defense counsel in a pending criminal case 

unless he obtained an order preventing the disclosure. Appellant's 

attorney contacted the City of Wenatchee Prosecutor to indicate he 

would not be seeking a protective order. The letter was then 

provided to defense counsel. The City of Wenatchee also provided 

a potential impeachment disclosure notice to neighboring 
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prosecuting authorities, Chelan County, Douglas County, and the 

City of East Wenatchee in furtherance of its ethical obligations 

under RPC 3.8. 

The Douglas County Prosecuting Attorney and the City of 

East Wenatchee Prosecuting Attorney each made a public records 

request to the City of Wenatchee for the polygraph report which 

was denied as exempt from the Public Records Act. The Douglas 

County Prosecuting Attorney served a Subpoena Duces Tecum on 

the City of Wenatchee which the City complied with. 

The Wenatchee World newspaper made public record 

requests to the City of East Wenatchee and to Douglas County 

seeking a copy of the redacted polygraph report. 

Sheats commenced an action in the Douglas County 

Superior Court attempting to block dissemination of the report in 

criminal cases and in response to Public Record Act requests. The 

written decision of the Superior Court approved the Prosecuting 

Attorney's redactions to the polygraph report, authorized disclosure 

of the redacted polygraph report in criminal cases as potential 

impeachment evidence, and authorized dissemination of the 

potential impeachment evidence as a public record . Sheats 

appeals from an adverse decision of the Superior Court. 
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II. COUNTERSTATEMENT OF THE ISSUES 

Issues in Response to Assignment of Error: 

1) Was this matter properly commenced? 

2) Was RCW 42.56.540 complied with procedurally? 

3) Should the City of Wenatchee ("City") be a party to this matter? 

4) Can the City be forced to alter its Brady disclosure obligations? 

5) Is this appeal premature? 

6) Is Respondent City entitled to attorney fees? 

Ill. STATEMENT OF THE CASE 

On July 26, 2017, Appellant filed his Ex-Parte Motion for an 

Order Temporarily Enjoining Release of Materials Pursuant to RCW 

42.56, RCW 42.56.050, RCW 42.56.230(3), RCW 42.56.240(1 ), 

RCW 43.101.095, WAC 139-07-040 ("Ex-Parte Motion") under 

Douglas County Superior Court cause no. 17-2-00277-9. In 

Appellant's Ex-Parte Motion, he sought to enjoin disclosure of a 

redacted polygraph examination conducted by Everett Polygraph 

Services, LLC, as part of Appellant's application for employment to 

the City of Wenatchee ("City"). 
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The Appellant named as parties Douglas County, Chelan 

County, the City of East Wenatchee and the City of Wenatchee. 

Both Douglas County and the City of East Wenatchee received 

public records requests for the polygraph examination from the 

Wenatchee World. The City has not received a public records 

request for the polygraph examination. 

In bringing this action, Appellant never filed a Complaint or 

Summons, nor has it served a Complaint or Summons on the City. 

On July 26, 2017, Douglas County Superior Court Judge 

Hotchkiss signed a Temporary Order on Motion for Injunction 

temporarily enjoining the Defendants from disclosing or obtaining 

the polygraph examination while the court reviewed Appellant's Ex­

Parte Motion. 

On July 31, 2017, Douglas County filed a Motion and 

Declaration for Order Dissolving Temporary Order seeking to 

dissolve the Temporary Order. 

On August 2, 2017, an Agreed Temporary Order on Motion 

for Injunction was entered, ordering that the Cities of East 

Wenatchee and Wenatchee and Douglas and Chelan Counties 

could, in order to comply with prosecution constitutional and ethical 

duties, temporarily disseminate the redacted polygraph examination 
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to defense counsel in each criminal case in which the Appellant 

was identified as a prosecution witness, so long as a motion for 

protective order is made to limit defense counsel's use of the 

redacted polygraph report to use in that criminal case and to 

prohibit further dissemination of the redacted polygraph report to 

third parties, including defense counsel's client. 

On August 14, 2017, the matter was heard before Judge 

Hotchkiss. On August 18, 2017, Judge Hotchkiss issued a 

Decision of the Court ("Decision"). Judge Hotchkiss determined 

that the material contained in the redacted version of the polygraph 

examination is required to be disclosed to defense Counsel in order 

to comply with Brady v. Maryland, 373 U.S. 83, 87 (1963). In 

addition, Judge Hotchkiss held that the redacted version of the 

polygraph examination would be required to be disclosed to anyone 

else who may ask for the same under the Public Records Act. 

Judge Hotchkiss noted that the redacted version of the polygraph 

examination had already been published to the general public by 

the Wenatchee World. In addition, Judge Hotchkiss held that the 

disclosure of the polygraph report, other than the redacted report 

for purposes of Brady is exempt from disclosure. 

5 



The Court only issued the Decision. It did not issue a final 

judgment, a decision determining action or a final order after 

judgment. 

IV. LEGAL ARGUMENT 

1) Commencement of Action. CR 3 provides that a civil action 

is commenced by service of a copy of a summons together with a 

copy of a complaint or by filing a complaint. In addition, RCW 

4.16.170 provides that an action shall be deemed commenced 

upon the filing of the complaint or upon service of summons, 

whichever occurs first. 

The record before this Court reflects that Appellant 

commenced this action by filing an Ex-Parte Motion for an Order 

Temporarily Enjoining Release of Materials Pursuant to RCW 

42.56, RCW 42.56.050, RCW 42.56.230(3), RCW 42.56.240(1 ), 

RCW 43.101.095, WAC 139-07-040 ("Ex-Pa rte Motion") on July 26, 

2017, under Douglas County Superior Court cause no. 17-2-00277-

9. 

Appellant never filed or served a summons or complaint. 

Thus, it does not appear as if an action was properly commenced . 
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A court acquires jurisdiction and obtains control over 

subsequent proceedings from the time of the commencement of the 

action by service of summons, or by the filing of a complaint. RCW 

4.28.020. Because Appellant has failed to file a summons and 

complaint, Douglas County Superior Court never acquired 

jurisdiction over this matter or the parties. 

2) RCW 42.56.540. In addition to lack of jurisdiction, at 

the hearing before Judge Hotchkiss on August 14, 2017, attorney 

for Appellant argued that "under 42.56.540 (sic), the Public Records 

Act, allows third-parties, upon notification, to seek an injunction of 

the Court." 

RCW 42.56.540 does provide that the examination of any 

specific public record may be enjoined if, upon motion and affidavit 

by a person who is named in the record, "the superior court for the 

county in which the movant resides or in which the record is 

maintained, finds that such examination would clearly not be in the 

public interest and would substantially and irreparably damage any 

person, or would substantially and irreparably damage vital 

governmental functions." 

Case law interprets this statute. In Yakima v. Yakima 

Herald-Republic, the Yakima Herald-Republic argued that the judge 
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erred in granting an injunction under RCW 42.56.540 because 

"neither party resisting examination of the records identified an 

exemption nor demonstrated that "irreparable damage" would occur 

if the records were produced for examination or copying." Yakima 

v. Yakima Herald-Republi(!, 170 Wash.2d 775, 806, 246 P.3d 768 

(2011 ). The court held that as to records outside the court and 

subject to the Public Records Act the injunction was improper. Id. 

The court held that "RCW 42.56.540 does not constitute a 

substantive basis for a remedy." Id. The court explained further 

that RCW 42.56.540 "is only a procedural statute granting those to 

whom it applies the right to seek an injunction against disclosure 

and granting the trial court the authority to enjoin the release of a 

specific record if it falls within a specific exemption found elsewhere 

in the act." Id. at 807-08, 246 P.3d 768. It explained further that 

"the court must find that a specific exemption applies and that 

disclosure would not be in the public interest and would 

substantially and irreparably damage a person." Id. at 808, 246 

P.3d 768. 

In Service Employees International Union Local 925 v. 

Freedom Foundation, Service Employees International Union Local 

925 ("SEIU") filed a complaint for declaratory and injunctive relief 
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against DSHS and Freedom Foundation requesting a permanent 

injunction under RCW 42.56.540 to prohibit DSHS from releasing 

names of childcare providers in Washington's "Family and Friends 

and Neighbors" program and their "state contact" information. 

Service Employees International Union Local 925 v. Freedom 

Foundation, 197 Wn. App. 203, 210, 389 P.3d 641 (2016). 

In SEIU, the court addressed RCW 42.56.540. It explained 

that "a party other than a government agency seeking to prevent 

the disclosure of public records under the PRA may seek an 

injunction under RCW 42.56.540." Id. at 213, 389 P.3d 641. The 

court explained that "under this statute, the moving party must 

prove that (1) the record in question specifically pertains to that 

party, (2) an exemption applies, and (3) the disclosure would not be 

in the public interest and would substantially and irreparably harm 

that party or a vital government function." Id. The court explained 

further that in applying RCW 42.56.540, the trial court first 

determines whether a PRA exemption applies, and "only if an 

exemption applies does the trial court address whether an 

injunction is appropriate under the statutory requirements: Whether 

disclosure would not be in the public interest and would 
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substantially and irreparably damage a person or vital government 

functions." Id. 

In such an action to enjoin production of documents, the 

party seeking to prevent production "has the burden to prove that 

the requested documents fall within the scope of an exemption." 

Robbins, Geller, Rudman & Dowd, LLP v. State, 179 Wn. App. 711, 

719,328 P.3d 905 (2014). 

RCW 42.56.540 and its interpreting case law illustrate that 

RCW 42.56.540 does not constitute a substantive basis for a 

remedy. A party may seek an injunction under the statute and must 

prove that the record in question specifically pertains to that party, 

an exemption applies and that the disclosure would not be in the 

public interest and would substantially and irreparably harm that 

party or a vital government function. 

Appellant failed to file a complaint for an injunction. 

Appellant likewise failed to carry the burden to show that disclosure 

would not be in the public interest and would substantially and 

irreparably harm that party or a vital government function. In 

addition, the trial court failed to make any findings in this regard as 

the statute appears to require. 
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3) Brady Disclosure Obligations. At the outset, it is 

imperative to note that Appellant's brief stipulates that disclosure of 

the redacted polygraph report should have been ordered on a case­

by-case basis if the report is material under Brady. Appellant cited 

Brady, defining evidence as material if there is a reasonable 

probability that, had the evidence been disclosed to the defense, 

the result of the proceedings would have been different. 

The obligation that the City has under the Public Records 

Act ("PRA") is a separate and distinct obligation from that which it 

has to a criminal defendant where the Appellant is a witness. As to 

Judge Hotchkiss's decision that the material contained in the 

redacted version of the polygraph report is required to be disclosed 

to defense Counsel (see Decision of the Court), this decision 

should be upheld. 

1. A Prosecutor's Ethical Obligation To A Defendant. 

Although the ethical duties that apply to all attorneys apply 

equally to prosecutors, there are additional ethical obligations 

applicable solely to prosecutors. For example, RPG 3.8, entitled 

"Special Responsibilities of a Prosecutor" states: 
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The prosecutor in a criminal case shall: 

(d) 

(g) 

RPC 3.8. 

make timely disclosure to the defense of all evidence 
or information known to the prosecutor that tends to 
negate the guilt of the accused or mitigates the 
offense, and, in connection with sentencing, disclose 
to the defense and to the tribunal all mitigating 
information known to the prosecutor, except when the 
prosecutor is relieved of this responsibility by a 
protective order of the tribunal; 

when a prosecutor knows of new, credible and 
material evidence creating a reasonable likelihood, 
that a convicted defendant is innocent of the offense 
of which the defendant was convicted, the prosecutor 
shall: 
( 1) 

(2) 

promptly disclose that evidence to an 
appropriate court or authority, and 
if the conviction was obtained in the 
prosecutor's jurisdiction, 
(A) promptly disclose that evidence to the 

defendant unless a court authorizes 
delay, and 

(B) make reasonable efforts to inquire into 
the matter, or make reasonable efforts 
to cause the appropriate law 
enforcement agency to undertake an 
investigation into the matter. 

Comment 7 to RPC 3.8 states that the prosecutor's 

obligation is not just owed to the defendants in their jurisdiction, but 

it is owed to defendants in other jurisdictions. Comment 7 states: 

When a prosecutor knows of new, credible and material 
evidence creating a reasonable likelihood that a person 
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outside the prosecutor's jurisdiction, was convicted of a 
crime that the person is innocent of committing , paragraph 
(g) requires prompt disclosure to the court or other 
appropriate authority, such as the chief prosecutor of 
the jurisdiction where the conviction occurred. If the 
conviction was obtained in the prosecutor's jurisdiction, 
paragraph (g) requires the prosecutor to make reasonable 
efforts to inquire into the matter to determine whether the 
defendant is in fact innocent, or make reasonable efforts to 
cause the appropriate law enforcement agency to undertake 
an investigation into the matter. 

(Emphasis added.) 

In this matter, each prosecutor with knowledge of the 

Appellant's admissions that may be used as impeachment 

evidence has an ethical obligation to provide information relating to 

the admissions to the defendant and/or defense counsel. In 

addition, if a prosecutor is aware of cases outside its jurisdiction 

which may be affected, the prosecutor is required to notify those 

outside jurisdictions. If the Court overturns the trial court's decision, 

it would effectively be ordering the prosecutor to commit an ethical 

violation. But, if the Court believes that RPC 3.8 does not apply to 

this case, the prosecutor still has a duty under CrRLJ 4.7/CrR 4.7 to 

disclose the potential impeachment information. 
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2. A Prosecutor's Discovery Obligation To A 

Defendant. 

CrR 4.7, and its district court counterpart CrRLJ 4.7, require 

the prosecuting attorney to "disclose to defendant's counsel any 

material or information within the prosecuting attorney's knowledge 

which tends to negate defendant's guilt as to the offense charged ." 

As explained in the next section of this memorandum, 

impeachment evidence is information that may negate the 

defendant's guilt. As a result, a prosecutor is mandated by the 

discovery rules to disclose Appellant's truth or veracity admissions 

outlined in the polygraph report to defendants and/or to defense 

counsel. In essence, Appellant is requesting prosecutors to violate 

the discovery mandate stated in CrR 4.7/CrRLJ 4.7. 

If the Court determines that CrR 4. 7 /CrRLJ 4. 7 is 

inapplicable to the analysis as to whether the Court's decision 

should be overturned, a prosecutor has a constitutional obligation 

to a defendant to inform the defendant and/or defense counsel of 

Appellant's truth and veracity admissions outlined in the polygraph 

report. Therefore, the trial court's decision should be upheld based 

on constitutional grounds. 
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3. A Prosecutor's Constitutional Obligation To A 

Defendant. 

A prosecutor's disclosure of material exculpatory and 

impeachment evidence is part of the constitutional guarantee to a 

fair trial. Brady v. Maryland, 373 U.S. 83, 87 (1963); Giglio v. 

United States, 405 U.S. 150, 154 (1972). The law requires the 

disclosure of exculpatory and impeachment evidence when such 

evidence is material to guilt or punishment. Brady, at 87; Giglio, at 

154. Because they are constitutional obligations, Brady and Giglio 

evidence must be disclosed regardless of whether the defendant 

makes a request for exculpatory or impeachment evidence. Kyles 

v. Whitely, 514 U.S. 419, 432-33 (1995). 

Impeachment evidence is material to a finding of guilt-and 

thus the Constitution requires disclosure when there is a 

reasonable probability that effective use of the evidence will result 

in an acquittal. United States v. Bagley, 475 U.S. 667, 676 (1985). 

Recognizing that it is sometimes difficult to assess the materiality of 

evidence before trial, prosecutors generally must take a broad view 

of materiality and err on the side of disclosing exculpatory and 

impeaching evidence. Kyles, at 439. In other words, Kyles 
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encourages prosecutors to err on the side of disclosure if 

admissibility is a close question. 

Very similar to the Appellant's admissions of misconduct and 

dishonesty and the subject polygraph examination, in Campiti v. 

Matesanz, 186 F.Supp.2d 29, 48 (2002) the court found a Brady 

violation for failure to disclose impeachment material when the 

prosecution failed to turn over information about unlawful activity by 

a police officer. 

In this case, Appellant is effectively requesting this Court to 

ignore the defendant's right to a fair trial. Such a request is 

improper. Thus, the Court should uphold the trial court's decision. 

4) Premature Appeal. RAP 2.2 governs which decisions of 

the Superior Court may be appealed. A party may appeal from only 

the superior court decisions set forth in RAP 2.2. These decisions 

include final judgment, a decision determining action and a final 

order after judgment. RAP 2.2(a)(1 ), (2) & (13). None of these 

have occurred in this case. The Douglas County Superior Court 

issued a Decision of the Court ("Decision"). This is not a final 

judgment. This is not a decision determining action which in effect 

determines the action and prevents a final judgment or discontinues 

the action. And this is not a final order after judgment. The 
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issuance of a final order after judgment finalizing the Decision 

should have occurred prior to the appeal. 

Because a party may not appeal from the Decision, this 

appeal is premature and not properly before this Court. This matter 

should be remanded to Douglas County Superior Court for 

issuance of a final order after judgment. 

V. ATTORNEY FEES 

In Cecil v. Dominy, 69 Wash.2d 289, 290, 418 P.2d 233 

(1966) the court held that where the sole issue in a trial is whether 

a temporary injunction shall be made permanent, a reasonable 

attorney's fee is a "recoverable element of damages for procuring 

dissolution of the injunction in a trial on the merits." It described the 

rule as to the appropriateness of reasonable attorney's fees as 

follows: 

The true test with regard to the 
allowance of counsel fees as damages 
would seem to be, that if they are 
necessarily incurred in procuring the 
dissolution of the injunction, when that is 
the sole relief sought by the action, they 
may be recovered; but if the injunction is 
only ancillary to the principal object of 
the action and the liability for counsel 
fees is incurred in defending the action 
generally, the dissolution of the 
injunction being only incidental to that 

17 



result, then such fees can not be 
recovered. 

Id. at 292, 418 P.2d 233. 

In this case, the sole issue before Douglas County Superior 

Court was whether the temporary injunction should be made 

permanent. The City was required to defend against the temporary 

injunction regarding disclosure of the redacted polygraph 

examination becoming a permanent injunction. The court did not 

extend the temporary injunction. The City is therefore entitled to 

reasonable attorney's fees pursuant to Cecil. 

VI. CONCLUSION 

Appellant failed to commence this matter properly by service 

of a copy of a summons together with a copy of a complaint or by 

filing a complaint. This matter was not properly brought before the 

Douglas County Superior Court and it is therefore not properly 

before this Court. 

RCW 42.56.540 permits a party to move the superior court 

for the county in which the movant resides to enjoin disclosure of a 

public record if the superior court finds that such examination would 

clearly not be in the public interest and would substantially and 

irreparably damage any person, or would substantially and 
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irreparably damage vital governmental functions. However, as 

explained above, Appellant never properly commenced the 

injunction action. He failed to establish that disclosure would not be 

in the public interest and would substantially and irreparably 

damage any person. Likewise, Appellant failed to show that 

disclosure would substantially and irreparably harm/damage vital 

government function. At the least, no findings were made in this 

regard. 

In this matter, each prosecutor with knowledge of the 

Appellant's admissions that may be used as impeachment 

evidence has an ethical obligation to provide such information to 

defendants and/or defense counsel. In addition, a prosecutor is 

required under CrR 4.7 and CrRLJ 4.7 to disclose to defendant's 

counsel any material or information within the prosecuting 

attorney's knowledge which tends to negate defendant's guilt as to 

the offense charged. This obligation mandates disclosure of 

Appellant's truth and veracity admissions outlined in the polygraph 

examination to defendants and/or to defense counsel. 

Likewise, a prosecutor's disclosure of material exculpatory 

and impeachment evidence is part of the constitutional guarantee 

to a fair trial. The law requires the disclosure of exculpatory and 
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impeachment evidence when such evidence is material to guilt or 

punishment. This Court should uphold Judge Hotchkiss's decision 

that the material contained in the redacted version of the report is 

required to be disclosed to defense counsel in order to comply with 

Brady. 

This appeal is premature. There has been no final 

judgment, no decision determining action and no final order after 

judgment. This matter should therefore be remanded to Douglas 

County Superior Court so that the appropriate action may be taken 

before this Court reviews the matter further. 

Respectfully submitted this tcray of April, 2018. 

DAN LLE R. MARCHANT 
WSBA No. 29260 
For Respondent City of 
Wenatchee 

WSBA No. 43169 
For City of Wenatchee 
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