








I. COUNTERSTATEMENT OF THE CASE

A. General nature of case and identity of parties

This is a medical malpractice case arising from treatment received
by appellant Robin Hankel (“Hankel”) from respondent Rockwood Clinic.

Hankel appeals from summary judgment in favor of Rockwood Clinic.

B. Pertinent facts

Hankel filed the underlying lawsuit on or about January 20, 2017,
claiming that she sustained injuries and damages associated with the
allegedly incorrect placement of a cast following right hand surgery which
Hankel alleges occurred on or about January 24, 2014. CP 1-5. Records
from Rockwood Clinic show Hankel was seen at Rockwood Clinic on
February 11, 2013, by Dr. Randall Espinosa, a Rockwood Clinic hand
surgeon for right thumb pain. CP 37. At that appointment, Dr. Espinosa
diagnosed a complete insufficiency of the ulnar collateral ligament with
subluxation of the right thumb metacarpal phalangeal joint and moderate
metacarpal joint basilar thumb arthritis with subluxation. CP 38. Dr.
Espinosa recommended surgery and gave the patient appropriate informed
consent information. /d.

Dr. Espinosa then took Hankel to surgery on March 1, 2013
performing a right thumb ulnar collateral ligament reconstruction repair

after finding a complete proximal detachment of her ulnar collateral









II. ARGUMENT & AUTHORITIES

A. Standard of Review

On appeal of summary judgment, the standard of review is de
novo, with the appellate court performing the same inquiry as the trial
court. Lybbert v. Grant County, 140 Wn.2d 29, 34, 1 P.3d 1124 (2000);
Nivens v. 7-11 Hoagies Corner, 133 Wn.2d 192, 197-98, 943 P.2d 286
(1997). When ruling on a summary judgment motion, the court is to view
all facts and reasonable inferences therefrom, most favorably toward the
non-moving party. Weyerhouser Company v. AETNA Casualty and Surety
Company, 123 Wn.2d 891, 897, 874 P.2d 142 (1992). In reviewing a
ruling on a motion for summary judgment, the appellate court will not
consider materials that were not considered by the trial court. Alexander v.
Gonser, 42 Wn. App. 234, 711 P.2d 347 (1985).

Rule of Appellate Procedure (RAP) 9.12 provides the following:

On review of an order granting or denying a motion for
summary judgment the appellate court will consider only
evidence and issues called to the attention of the trial
court. The order granting or denying the motion for
summary judgment shall designate the documents and other
evidence called to the attention of the trial court before the
order on summary judgment was entered. Documents or
other evidence called to the attention of the trial court but
not designated in the order shall be made a part of the
record by supplemental order of the trial court or by
stipulation of counsel (emphasis added).









No such record has been entered into the record indicating Hankel
was seen at Rockwood Clinic after the January 24, 2014 revision surgery.
The last record Rockwood Clinic possesses for care provided to Hankel was
generated on April 29, 2013, CP 8-36, 37.

In Hankel’s response in opposition to Rockwood Clinic’s
underlying summary judgment motion, she only provides an exhibit from
Dr. Espinosa that cursorily mentions a January 24, 2014 revision surgery.
CP 47, 50. Nothing in that record states or suggests Hankel was seen at
Rockwood Clinic after the revision surgery.

Hanke! also relies on the fact her Complaint alleged negligent
medical care at Rockwood Clinic on January 24, 2014 as evidence that she
actually received care at Rockwood Clinic on that date. CP [-5. Hankel
completely fails to explain or discuss the nonexistence of any medical
record establishing she was seen by a Rockwood Clinic provider on January
24, 2014. Rockwood Clinic moved for summary judgment based on the
available records detailing the care Hankel received. Hankel cannot rely on
the allegations in her Complaint to create an issue of material fact. That is
specifically prohibited during summary judgment proceedings, and the
appellate court engages in the same inquiry into the evidence and issues

called to the attention of the trial court.



Even if such record did exist, it does not matter because Hankel still
failed to proffer expert testimony during summary judgment proceedings to
support her standard of care claim against Rockwood Clinic. CP 37-43, 57-
61, 87-89. That was her burden as the Plaintiff regardless of the date of the
alleged care Hankel claims violated the standard of care. As previously
discussed, a lack of expert testimony stating a provider violated the standard
of care is fatal to a plaintiff during summary judgment.

3. The trial court’s summary judgment dismissal of Hankel’s

claims against Rockwood Clinic applied to all of her claims
against Rockwood Clinic, not just those arising from 2013

When granted, a motion for summary judgment results in a final
judgment on the merits of the claim. If a motion is granted as to all claims
or defenses, the case is normally at an end. Seattle-First Nat. Bank v.
Marshall, 16 Wn. App. 503, 557 P.2d 352 (Div. 1 1976) (emphasis added).

Rockwood Clinic made clear when it moved for summary judgment
dismissal of Hankel’s claims that it was entitled to dismissal of all claims,
not just some of the claims Hankel asserted. CP 40. Hankel contends that
Rockwood Clinic was only successful in summary judgment dismissal of
Hankel’s claims arising from 2013 as opposed to 2014. However, the trial
court’s summary judgment dismissal of Hankel’s claims meant dismissal
was warranted for all claims Hankel brought against Rockwood Clinic, not

just any claims arising in 2013 instead of 2014. CP 40, 89. Furthermore, as
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