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RB, pp. 4-10. The Department attempts to needlessly complicate the
regulation to somehow claim it means something different than what it
says. Rather than follow the plain language of the regulation and statute,
the Department attempts to parse words from the law such as
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“submission,” “mail,” and “notify” in an attempt to escape its own
regulation. The Department’s arguments are unconvincing for several
reasons.
1. The Director Specifically Determined How
He Would be “Notified” Under RCW
49.17.140.

First, the Washington State Legislature, in enacting the
Washington Industrial Safety and Health Act (“WISHA™), provided the
Department Director authority to draft specific regulations concerning
what acts constitute “notice” to the Director under RCW 49.17.140(1).
RCW 49.17.010, .040, .050, and .060. Pursuant to this statutory
authority, the Director promulgated WAC 296-900-17005.  This
regulation allows an appealing party to mail, fax, hand-deliver, or email
a notice of appeal. WAC 296-900-17005(2). When sending the appeal
by mail, the Director determined that the date of the postmark would be
considered that date the Director was “notified.” The regulation

provides that “[t]he postmark is considered the submission date of a

mailed request.” WAC 296-900-17005.



The Department essentially argues that the Director’s
determination that “notification” occurs on the date of the postmark
should be ignored. Instead, the Department argues that the Director must
actually be “notified” before the 15-working day deadline passes, rather
than allow the postmark to be the date of notification. The Department
claims that the Director must actually receive the appeal before the 15-
working day deadline. For example, the Department argues:

The plain language of RCW 49.17.140(1) requires actual notice

to the Director of an intent to appeal. “If, within fifteen working

days from the communication of the notice issued by the director
the employer fails to notify the director,” the citation becomes
final.
RP, p. 6 (citation omitted, emphasis original). In fact, when following
the regulation and mailing an appeal, the Director can be actually
“notified” of the appeal after the 15-working day deadline. However, the
Director determined, pursuant to the Legislature’s delegation of
authority, that when a party mails an appeal, “notification” occurs on the
date of the postmark. As a result, the Director may receive the appeal
after the 15-working day deadline. The Director must be held to his own
regulation.
\\
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parties with other interests in the property. /d In contrast, the “notice’
to the Director in Waste Connections’ case is not “critical” for the
purposes of the statute because no third-party interests are at issue.

The only issue in Waste Connections’ case is notice to the
Department of an appeal. The Department received this notice. Notice is
not “critical” in Waste Connections’ case for private parties to protect
their interests or prevent surprise concerning property interests. Instead,
the Department is attempting to use Wesco to deny a citizen, Waste
Connections, its due process rights to a hearing on the merits in this case.

B. Equitable Principles Support Waste Connections’
Appeal.

The Department argues that equitable principles do not support
Waste Connections’ appeal. RB, pp. 10-15. However, as demonstrated
in the record and prior briefing, this Court must allow Waste
Connections’ appeal to be heard on the merits consistent with elementary
principles of equity.

Initially, the Department claims that Waste Connections “waived
its equitable relief argument because it did not sufficiently argue it
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below.” RB, p. 10. This is not accurate. The Department claims that
Waste Connections’ equity argument was only found in a single sentence

at oral argument. /d. This is not accurate. The record includes multiple



instances of Waste Connections’ equity argument being advanced, both
in briefing, and oral argument. See e.g., Notice of Appeal to Superior
Court (CP 9-11), Appellant’s Trial Brief (CP 169-170), RP 23:16-22.
Waste Connections previously addressed and briefed the ways equity
supports its appeal in this matter. Appellant’s Opening Brief, pp. 18-20.
Second, the Department attempts to reframe Waste Connections’
equity argument by claiming Waste Connections is required to meet the
elements of “equitable tolling.” RB, p. 11. Not surprisingly, the
Department makes this argument to raise the threshold for Waste
Connections’ equitable argument: by claiming Waste Connections must
prove “bad faith, deception, or some other action by the defendant that
confused or misled” Waste Connections. Id As provided in Waste
Connections’ Opening Brief, basic principles of equity are relevant to
this case based on the clear intent to appeal, and innocent mistake made
by Waste Connections. Appellant’s Opening Brief, pp. 18-20. The rules
of civil and appellate procedure allow allegedly untimely appeals to be
heard on the merits under basic principles of fairness. Washington Rule
of Appellate Procedure 18.8(b); Superior Court Civil Rules 1, 5(d)(2),
and 6(b)(2). Contrary to the Department’s dismissal of Scannell v. State,
this Washington Supreme Court case is applicable because it

demonstrates Courts follow equitable principles based on the good






facts of the case. RCW 49.17.140 is mentioned in B&.J Roofing, but not
for the reasons provided in the Department’s Brief. In any event,
equitable principles apply to deadlines provided by statute and
Department regulations.

Finally, the Department claims that reversing the decision below
and allowing Waste Connections a hearing on the merits “would
frustrate worker safety.” RB, pp. 14-15. Further, the Department
claims, without authority, that “[c]onsistent deadlines ensure worker
safety by providing finality to workplace-safety citations.” Id. at 15.
There is no issue of worker safety in this matter. As the Department is
aware, Waste Connections “promptly addressed all of the safety
concerns at issue in the citations and provided prompt notice of the
corrective and/or prudent actions taken.” CP 81. Worker safety is not an
issue in this case. The Department cannot claim that worker safety is
better served by denying Waste Connections a hearing on the merits.
Equity compels a hearing in this case.

II. CONCLUSION

For all the foregoing reasons, this Court should rule that Waste
Connections’ appeal was timely filed. The Board of Industrial Insurance
Appeals (“BIIA™) does have jurisdiction to hold a hearing on the merits.

The Grant County Superior Court’s Order affirming and incorporating
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the BIIA’s Order should be appropriately overturned and this matter
remanded for a hearing on the merits before the BIIA.
Dated this17th day of April, 2018.
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