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1. The Judgment and Sentence on its Face Establishes the Age

of the Defendant at the Time of the Charged Offense.

The Judgment and Sentence states the date of the charged offense
as being between 5/24/1987 and 5/24/1989. CP 2. The Judgment and
Sentence also identifies the Defendant by name and date of birth,
09/11/77. Thus, the record establishes that the Defendant was between 10
and 11 years old at the time of the charged offense. The State's argument
that the record fails to establish the Defendant was under the age of twelve

when the charged offense was allegedly committed is without merit.

2. The Record Establishes the Failure of the Trial Court to

Make a Finding of Capacity as Required by RCW 9A.04.050.

Where the record is devoid of any indication that a capacity
hearing was conducted or a finding of capacity was made, the court may
presume the proceeding did not take place. State v. Golden, 112 Wn.App.
68, 80, 47 P.3d 587 (2002). That presumption is clearly warranted in this

case.

The Judgment and Sentence includes no reference of any kind to
RCW 9A.04.050 or to any finding of capacity. The court docket contains

no indication that a capacity hearing was ever held or that the issue of



capacity was ever raised by the court or by any party. CVP 30-34. The
superior court record is completely devoid of any mention of the statute or

the question of defendant's capacity to commit the crime charged.
q pacity g

The trial court issued its ruling before a transcript of the sentencing
hearing could be produced. However, it is beyond reason to suggest that a
capacity hearing was held or that any finding was made pursuant to RCW
9A.04.050, yet no written record was made. Had the trial been aware of
the capacity issue and the need to comply with RCW 9A.04.050 prior to
accepting Defendant's guilty plea and imposing sentence, the court would
also have ensured that a written record of that hearing and any findings
with respect to capacity would have been made part of the record. The
State's argument that Appellant failed to establish the absence of a finding

of capacity prior to the entry of the guilty plea is also without merit.

3, State v. Golden Has Not Been Overruled and Remains

Good Law.

Regardless of whether the issue decided in State v. Golden is
characterized as one of subject matter jurisdictional or the inherent
authority of the superior court, the ruling remains good law in the State of

Washington.



In Golden, this Court was faced with the question of whether a
person accused of having committed a crime as a child under the age of 12
can be found guilty of that crime without first being found to have had the
capacity to commit the crime as required by RCW 9A.04.050. This Court
squarely answered that question in the negative. It is simply beyond the
power of any court to find a child under the age of 12 guilty of a crime of
any kind without first determining that the child was over the age of 7 at
the time of the offense and had the mental capacity to form the intent
necessary to commit the crime.

A child who is under the age of 8 is incapable of committing a
crime of any kind under any circumstances. Thus, an act that would
otherwise constitute a crime under Washington's criminal code is not a
crime if committed by a child under the age of 8. The same act may be a
crime if the child was at least 8 years old and a court of competent
jurisdiction finds that the child had capacity to commit the crime. Absent
such a finding, however, the child is legally presumed to lack capacity and
the act is not a crime. See, RCW 9A.04.050.

In Golden, this Court held that under RCW 9A.04.030(1), criminal
jurisdiction of the superior courts extends only to persons who commit
crimes within the state. State v. Golden, 112 Wn.App. at 77. Thus, when

a prosecutor files an information alleging facts that if proved would



constitute a felony under Washington law, the court acquires jurisdiction
over the subject matter of the case. If the information does not allege facts
sufficient to establish that a felony was committed, the court does not
acquire subject matter jurisdiction.

Under RCW 9A.04.050, a child under the age of 12 but over the
age of 7 is presumptively incapable of committing a crime. An
information alleging a child under the age of 12 committed an act that
would otherwise constitute a felony offense under Washington law does
not establish subject matter jurisdiction of the superior courts, since those
facts, even if true, do not establish that a crime was committed. Subject
matter jurisdiction is acquired only upon a finding that the child had
capacity to commit the charged offense. Therefore, the court has authority
to act in the case only after making a finding of capacity pursuant to RCW
9A.04.050.

Although this court in Golden used language indicating that the
trial court lacked inherent authority to act separate from the question of
subject matter jurisdiction, that language is not critical to the court's
analysis. Another way of reading the Golden opinion is that the superior
court has only limited jurisdiction in cases involving children under the
age of 12 prior to making a finding of capacity. Because all courts have

the power to decide their own jurisdiction, the superior court has the
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