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1. Identity of Party Filing Supplemental Brief.
Appellant Judith Tulleners, by and through her counsel, David J.

Crouse.

2. Basis for Supplemental Brief.
A supplemental brief was required by the assigned Judge per letter

directive.

3. Supplemental Authority:

DISCUSSION

L. CASE LAW IS VERY CLEAR THAT AN APPEAL SHALL
PROCEED FOLLOWING THE DEATH OF A PARTY WHERE
PROPERTY INTERESTS ARE AT ISSUE.

Although Washington courts have long recognized that a divorce
action abates on the death of either party, the abatement doctrine has several
exceptions for appellate cases. A court is not deprived of jurisdiction to
consider an appeal upon the death of one spouse if equitable grounds
supporting review exist. A division of property that is not just and
equitable as required by statute provides these required equitable grounds
for review.

Under the doctrine of abatement, “a divorce action abates on the

death of either party.” Osborne v. Osborne, 60 Wn.2d 163, 165-66 (1962).

Washington courts have reasoned that because divorce actions are “purely

APPELLANT’S SUPPLEMENTAL BRIEF - 2









the merits of the dissolution itself, not issues concerning the distribution of

property. See Crockett v. Crockett, 27 Wn.2d 877 (1947) (“the divorce
action being a purely personal one, and one of the parties having died, the

subject matter of the action has ceased to exist”); McPherson v. McPherson,

200 Wash. 365, 368 (1939) (“an action for divorce proper, being purely a
personal action based upon a personal relationship and status of marriage,

terminates with the death of either spouse™); see also Dwyer v. Nolan, 40

Wash. 459, 460-61 (1905), overruled by In re Marriage of Himes, 136

Wn.2d 707 (1998) (“The distribution of property in such an action is
incidental, and it is clearly incontestable that upon the death of either party,
whether before or after the decree, the subject of the controversy is
eliminated”).

In Marriage of Himes, the Washington Supreme court revisited the

rigid abatement doctrine and overruled a century of jurisprudence. The
court noted that in virtually all other jurisdictions, death of a party to a

dissolution proceeding would deprive the court of jurisdiction with respect

to the marital status of the parties, but not to property interests affected by

the decree. Himes, 136 Wn.2d at 726 (underlining added). The court

found Bell v. Bell, a United States Supreme Court case, persuasive.

Himes, 136 Wn.2d at 725. In Bell, the Supreme Court held that “a divorce
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