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A. RESPONSE TO ASSIGNMENTS OF ERROR 

a. The State's evidence of identity is sufficient to 

convict when three state's witnesses testified about 

the defendan t who were known to them at the time 

and identified him by name and identifying 

characteristics and relationships to them. 

b. The court did not abuse its discretion in denying a 

defense request to supply a transcript of a defense 

interview to the jury of the victim when they did not 

provide foundational requirements for admission of 

the transcript. 

c. The jury's verdict was unanimous on the molestation 

charge even though when questioned by the defense 

attorney the victim testified that the first time that 

"this happened" was at the swimming pool because 

the evidence presented to the jury was 

overwhelmingly regarding an incident of touching 

that happened at Christie Templeman's house, not at 

the pool. 

d. The state concedes the community custody 

prohibition on the appellant going " in establishments 
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where the primary source of income is alcohol; bars, 

taverns, or lounges," should be s truck because it is 

not cri me-related. 

e. T he state concedes the communi ty custody condition 

requiring a substance abuse evaluation should be 

struck because it is not crime-related. 

f. A community custody condition that limits the 

defendant 's contact with his own minor female 

children does no t interfere with his right to parent 

when it is narrowly tailored by allowing contact with 

approval by his Community Custody Officer. 

B . ISSUES PRESENTED 

a. When the defendan t is known to the state's witnesses 

and they identi fy him by name, characteristics, and 

relationships, is the state's evidence on identity 

sufficient? 

b. When a child victim describes a specific act of 

vaginal touching to the j ury and the j ury also hears 

about that same disclosure/incident made to her mom 

and the police, does the fact that she mentioned 

during cross examination a separate touching that was 
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not charged render the jury verdict void for lack of 

unanimity? 

c. Does a court abuse its discretion in precluding 

defense fro m using a transcript of a defense interview 

when defense does not provide the proper foundation 

for the admission of the evidence? 

d. When there is no evidence of alcohol use/abuse or 

consumption at trial, is the communi ty custody 

prohibition on the appellant going "in establishments 

where the primary source of income is alcohol; bars, 

taverns, or lounges," crime-related? 

e. When there is no evidence of substance use/abuse or 

consumption at trial, is the community custody 

condition ordering the defendant to obtain a substance 

abuse evaluation and fo llow up with treatment crime­

related? 

f. Can a court order a defendan t who has been convicted 

of molesting a five-year old female child have no 

contact with female minor children, a class that 

includes his own children, without approval of his 
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community custody officer as a condition of 

community custody? 

C. STATEME T OF THE CASE 

In February, 2017, S.C. (fi ve years old at the time) 

told her mother Angela Couchon that Mike Owen, her aunt 

Christie Templeman's boyfriend had put lotion or goo on his 

finger and rubbed it on the top of her vagina. (RP at I 16, 11 8, 

122, 150, l 59). Mrs. Couchon knew that S.C. had only spent 

time with Mr. Owen one time when her sister and he had 

taken her daughters swimming and S.C. told her mom it had 

happened when she had last been at her aunt's home. (RP at 

120, 157, 158, 165). S.C. talked with her mom about the 

day, swimming, hanging out w ith Mr. Owen, her aunt and 

her sister. (RP at 12 1, 158). S.C. told her mom she tried to 

get away when Mr. Owen touched her vagina, but that Mr. 

Owen was holding her and then let her go (RP at 160, 184). 

In the same coUJtroom where the appellant was s itting 

on trial Mrs. Cauchon testified that she knew somebody 

named "Mike Owen," because he briefl y dated her sister and 

she knew him through some school functions· his kids went 

to the same school as some of her daughters. (RP at 152 -
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53). While testifying, Mrs. Couchon also said that S.C. 

referred to the person who touched her as "Mike" and that 

Mrs. Couchon knew it was her s ister' s boyfriend because 

S.C. 's dad was also "Mike" and S.C. had referred to the 

person who touched her as, "Christie' s boyfriend Mike." 

(RP at 165). Additionally, Ms. Couchon was certain who 

S.C. was taking about because she had only been with 

Christie's boyfriend "Mike" one time. (RP at 165). 

Mrs. Couchon reported that she made a report to the 

police regarding S.C. telling her Mr. Owen had touched her 

on her vagina (RP at 162 - 63). Mrs. Cauchon told the jury 

that her other daughter M.C. told Mrs. Couchon that S.C. had 

told M.C. that she (S.C.) had a "gross secret about Christie's 

boyfriend." (RP at 192). Mrs. Couchon told the jury that 

S.C. had told her that the defendant put his finger under her 

underwear through the right leg hole of her underwear on the 

front and that she had been wearing a large t-shirt and just 

her underwear. (RP at 187, 188). Mrs. Couchon also called 

her sister, Chri stie Templeman to ask about the allegations 

and Ms. Templeman denied S.C. had ever told her anything 

about the touching (RP at 16 1 ). 
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While in the courtroom where the defendant was 

sitting, S.C. testified that she went to the pool with " that guy, 

and Christie and Madeline and [her] mom." While at the 

pool, S.C. testified that she went in the hot tub with "Mike," 

and that "Mike" was "that guy, l don ' t remember him but ... " 

She testified that she sat on Mike's lap at Christie' s house, 

and initially told the jury she didn' t remember the next part. 

(RP at 222). When asked what she knew about Mike, she 

said that she swam at the pool with him and sat on his lap, 

but didn ' t remember the next part. (RP at 223). She told the 

jury that she remembered talking to "this lady," 1 and that it 

was hard to talk about what she was in court to talk about 

because she didn' t remember (RP at 223). She told the jury 

that she did remember talking to her mom about what 

happened and telling her mom the truth, but that she couldn't 

remember what she said to her Mom (RP at 223). 

The state took a break from S.C. testifying and went 

forward with other witnesses and at the point of Detective 

Margheim's testimony, in order to comply with the court's 

1 The record does not note who "this lady" is, but from inference, it appears to be 
Detective Margheim who had interviewed Sage and who was sitting in court at 
the table with the prosecution (RP at 223). 
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ruling on the child hearsay, the state re-called S.C. S.C. 

testified that she was nervous about being in court because 

she didn't like to talk around lots of people and that she 

didn ' t know if she could tell the truth because there were so 

many people in the courtroom (RP at 258 - 260). She told 

the jury that when she sat on Mike's lap at her Aunt 

Christie' s house, he put some kind of see-through lotion from 

a little bottle on his finger and put it on her vagina (RP at 

262). She testified that he put his hand in her underwear and 

that it felt like "a slimy slug" on her (RP at 263). She later 

testified that it felt good (RP at 276). She said he rubbed it 

on the top of her vagina two times (RP at 264). She said that 

he scratched her vagina on accident and it hurt (RP at 266). 

On cross examination, defense asked S.C. to clarify 

her testimony about it happening two times and she told the 

jury that the first time it happened was at the swimming pool 

with no lotion (RP at 269). Specifically again when 

testifying on cross examination and asked by defense who 

got the lotion, S.C. said, "Mike, that guy." Mr. Owen was in 

the courtroom during S.C. 's testimony. Defense specifically 

asked S.C. if she remembered talking to Mr. Alfo rd, the 
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petitioner' s trial defense counsel and S.C. testified that she 

did not remember any interview with Mr. Alford. She 

testified that she didn' t remember what Mike looked like, 

didn ' t remember telling Mr. Alfo rd that he had dark skin and 

didn' t remember telling Mr. Alford that he had a beard. (RP 

at 275). 

S.C. also testified that Mike, who was Christies' 

friend that touched her vagina, told her that he lived in a tent 

by the fi eld . 

Christie Templeman also testified that Angela was 

her sister and S.C. and Angela's other daughters were like 

Christie ' s own kids. (RP at 226).2 She testified that she met 

Mike Owen on a dating website in October, 201 6 and 

actually met in November, 20 16 (RP at 226 - 227). She 

remembered a time in January, 201 7 when they planned to 

take Mr. Owens ' kids, along with several of her nieces to the 

pool and S.C. and M.C. were the only two of her nieces that 

went (RP at 228). Mr. Owen's kids didn 't go with them 

because they were sick. (RP at 228). After the pool , they 

2 Although the transcript does no t re tlect 1he demeanor of the witness while 
testi fying, the audio file from the testimony demonstrates that Ms. Templeman is 
quite upset while testifying with moments of crying, breaking voice, etc. 
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went back to Christie's house and M.C. got sick. (RP at 228). 

Christie was tending the Christie and had put on a movie, but 

was also in the kitchen making milkshakes, going back and 

forth to check on M.C. and eventual ly helping M.C. clean up 

because she had vomited on herself (RP at 228). Christie 

reported the only people at herself were M.C., S.C. , herself, 

and Mike. (RP at 228). 

Christie reported that Mike had a son in the same 

class as S.C. at school, but that he had never spent any other 

time with her nieces, other than that day at the pool. (RP at 

230). Christie testified that all of her nieces, including S.C. 

knew that she was dating someone, that his son was in the 

same classroom at school as S.C. and his daughter had 

friends who's sister was friends with S.C.'s other sisters. 

(RP at 235). 

Christie reported that while she was in and out of the 

room where S.C. and Mike were sitting, she saw S.C. sitting 

partially on his lap and partially on the arm of the chair and 

had changed from her swimming suit into just a tee-shirt and 

her underwear with a super soft Mickey Mouse sweatshirt 

draped over her like a blanket. (RP at 230, 233). Christie 
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said that S.C. never told her anything about Mike touching 

her vagina, but there were periods of time during the night 

when Mike would have been alone with S.C. (RP at 235). 

Christie also testified that she does not keep any lubricant in 

her house that her nieces would be able to access (RP at 236). 

Detective Jennifer Margheim with the Ellensburg 

Police Department testified about child forensic interviews, 

interviewing S.C. and the investigation of Mr. Owen. (RP at 

241 - 25 I, 252). During S.C.'s interview, Detective 

Margheim believed S.C. understood the rules of the 

interview, promised to tell the truth, and even corrected the 

Detective when the Detecti ve made mistakes. (RP at 253). 

Befo re the interview even stared, S .C. told Detective 

Margheim S.C. wanted to talk to Detective Margheim about 

" Mike." 

The jury heard Detective Margheim 's entire recorded 

interview with S.C. that was approximately thirty minutes in 

length (RP at 282). During that interview S.D. told Detective 

Margheim that S.C. wanted to tell Detective Margheim what 

her Aunt Christie's friend Mike did to her. (RP at 290 - 9 1 · 

Exhibit 2). She said Mike squirted something gooey on his 
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fingernail and put it on top of her vagina (RP at 29 1 ). S.C. 

said they were at her aunt's house, in the living room sitting 

on Mike's lap and watching T.V. (RP at 293, Exhibi t 2). 

She said she was covered up with Christie's fluffy red 

Mickey Mouse shirt (RP at 295). S.C. told the detective that 

Mike stuck his finger through her underwear to touch her 

vagina. (RP at 297, Exhibit 2). She also said the lotion was 

see-th.rough and gooey and that Mike had told her you' re 

supposed to make a vagina feel soft with the lotion. (RP at 

298). S.C. said that Mike's fingernail was hooked inside her 

vagina (RP at 300). She to ld the Detecti ve this had happened 

one time (RP at 301 , 306). 

Detective Margheim testified that while S.C. was 

testifying, she disclosed fo r the first time that there may have 

been an earlier touching at the pool, but that it was never 

investigated because S.C. had never made that disclosure 

before (RP at 331 - 332). 

After the state rested, defense requested to admit an 

interview the defense attorney, Mr. Alfo rd had done of the 

victim, S.C. (RP at 340). The state objected, indicating the 

statement did not qualify as an exception under the child 
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hearsay statute. (RP at 340). Defense asked to admit the 

statement for impeachment, indicating that the interview had 

statements made by the victim describing "Mike" as dark­

skinned with a beard as well as told he lived in a tent. (RP at 

34 1) Defense also argued that the court 's prior ruling 

admitting child hearsay statement to the detective and to 

S.C.'s mom included all of the child 's hearsay (RP at 34 1 ). 

The court expressed concern that even though the court had 

done two prior child hearsay hearings, defense had never 

presented this interview fo r the court to rule on (RP at 342). 

The court reiterated that the reason the child hearsay rule 

exists is because under the Ryan factors, the prior statement 

has reliability. (RP at 343). The court took a recess to 

review the interview (RP at 343). The court noted that 

almost all of the questions in the interview were suggestive 

(RP at 344). The court denied the defense request to admjt 

the interview (RP at 344). 

The state's closing argument focused solely on the 

allegation of touching that happened at Christie's house with 

the good. (RP at 360 - 372). The defense also focused the 

closing argument on the veracity of S.C. 's claim about the 
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touching that happened at her aunt's house after the pool. 

(PR at 372 - 382). 

As the jury left to deliberate, defense moved for a 

directed verdict, claiming no witness identified the defendant 

(RP at 388). The state responded the witnesses had identified 

him by name and also identified him as the person who was 

dating Mr. Templeman. (RP at 388). The court denied the 

motion. (Id.) 

The jury found the defendant not gui lty of Rape of a 

Child in the First degree and guilty of Child Molestation in 

the First Degree. (RP at 392, CP 37, 38). The court set a 

sentencing date and ordered a presentence investigation (RP 

at 398, CP 45 - 53). 

At sentencing, defense renewed the motion to dismiss 

based on lack of identity evidence (RP at 400). The state 

responded that the circumstantial evidence based on the 

witnesses havi ng an established relationship with the 

defendant, particularly Ms. Cauchon who looked directly at 

the defendant while testifying in front of the jury, was 

enough to establish identity. (RP at 404). The state also 

relied on the testimony and demeanor of Ms. Templeman 
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while testi fying in court against the defendant, with whom 

she had been in a dating relationshi p - she came into the 

courtroom, sat on the witness chair, and turned her back 

completely towards the defendant, refusing to look at him 

while she testi fied. (RP at 404 - 405). The court rul ed that 

the record was clear and denied the motion to dismiss for 

lack of identity (RP at 406). 

The court sentenced the defendant to an indeterminate 

sentence of fifty-one months to life in prison pursuant to 

RCW I 0.95.030 with a term of li fetime community custody 

and imposed conditions of community custody that were 

suggested and proposed by the Department of Corrections in 

Appendix F of the J&S (RP at 4 11 , CP at 45 - 53; 180 -

19 1 ). The defense attorney specifically challenged the 

condition regarding no contact with minors except with DOC 

supervis ion and the court did not strike the term. (RP at 411 

- 12, 4 13; CP at 45 - 53; 180 - 19 1 ). 

D. ARGUME T 

a. The evidence of the defendant's identity was 
sufficient even without an in court identification of 
the defendant when the defendant was known to two 
of the adult witnesses, in a relationship with one of 
the witnesses and both adults testified about knowing 
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him in court where he was sitting and described their 
relationship with him and to him in front of the jury. 

In a criminal case, the State mu t pro, ide. ufficicnt 

e, idence to pn1\'e each clement of the charged often e 

beyond area onablc doubt. Jackson v. Virginia. 443 U.S. 

307. 316, 99 S. Ct. 278 1, 6 1 L. Ed. 2d 560 ( I 979). In 

evaluating the sunicienc) o r the evidence. the court mu t 

determine whether. when viewing the evidence in the 

light most favorable to the State. any rational tri er of fact 

could ha,c found guilt beyond a reasonable doubt. State 

v. Pi11le. 127 Wn.2d 628, 643, 904 P.2d 245 ( 1995). A 

claim of in ufficicncy admit the truth of the State' 

evidence and all reasonable inferences from that 

evidence. State v. Kintz, 169 Wn.2d 537, 55 1, 238 P.3d 

470 (20 I 0). Reviewing courts also must defer to the trier 

of fact "on issues of conflicting testimony, credibility of 

witnes c ·, and the per uasiveness of the evidence." State 

v. Thomas, 150 Wn.2d 82 1, 874-75. 83 P.3d 970 (2004). 

This couti docs not reweigh the evidence and ub titute 

its judgment for that of the jury. State v. Green, 94 Wn.2d 

216. 22 1. 616 P.2d 628 ( 1980) (plurality opinion). For 
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sufficiency of evidence claim , circumstantial and direct 

evidence carry equal weight. State\'. Varga, 15 I Wn.2d 

179, 20 I , 86 P.3d I )9 (200•). 

ldenti fication of the defendant a. the person who 

committed the charged crime i alway an essential 

element which the go\'ernment must establish beyond a 

reasonable doubt. United States v. Telfaire, 152 U.S. 

App. D.C. 146, 469 F.2cl 552, 555, 559 (D.C. Cir. 1972); 

Uni ted States v. Fenster, 449 F. Supp. 435, 439 (E.D. 

Mich. 1978). However, in-court identification by a 

witnes is not necessarily required. United States v. Fem, 

696 F.2d 1269, 1276 (11th Cir. 1983). "Identification can 

be infen-ed from all the facts and circumstances that are 

in evidence." United States v. Weed, 689 F.2d 752, 754 

(7th Ci r. 1982). "[A] witness need not physically point 

out a defendant o long as the evidence is sufficient to 

permit the inference that the person on trial was the 

per on who committed the crime." United States v. 

DatTell, 629 F.2d 1089, I 09 l (5th Cir. 1980). For 

example, in-cou11 identification is not necessary when the 

defendant's attorney himself identifies his client at trial. 
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Uni ted States v. Ma ters, 730 F. Supp. 686. 690 

(W.D. .C. 1990). Sec also United States v. Hoelscher, 

76-+ F.2d-+91, 496 (8th Cir. 1985) (defense attorney's 

references to defendant as "Hoelscher" suffi ced. along 

with a photograph and \'ideotapc of the defendant, as 

evidence of identification). Moreover, "the failure of any 

... witncsse to point out that the wrong man had been 

brought to trial [ can be] eloquent and ufficient proof of 

identity." United Stale v. Weed. 689 F.2d at 755. 

In thi case, there wa no in-court identification as i 

the preference according to the Washington State 

Supreme Court and the record i ilent about why there is 

no in-court identification. The victim did testify that she 

didn't remember what the defendant looked like, but 

there i ample circumstantial evidence in the record about 

the identity of the defendant. The evidence is 

circum tan ti al, but su rlieienl. 

The case cited by defense al l involve an issue of 

identity in a case where the defendant i not known to the 

victim and other witnesse - it i obvious in the e types 

of ca es, where the victim and witnessc and the 
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defendant arc trangers or unkno\.\ n to each other. why 

circumstantial evidence of identity could create ome 

cha! lenges for the state. a I though c, en in tho. e cases. 

there arc times the c, idcncc i upheld. 

Here, although S.C. only met the defendant the one 

time she went swimming with him and he molested her. 

the defendant wa knO\\n to her mom and very well 

known to her aunt - Christie was in a dating relationship 

with him. 

Angela Couchon testi tied that she knew the defendant 

in di ffcrent capacitic - she knew him a a parent who's 

kids also attended her kids' school; she pent time with 

him, saw him at school event . even had an opinion on 

him being a caring and attentive father. Additionally, she 

told the jury that he had dated her sister and she had spent 

ome time with him that way. Although he did not 

clearly point to the defendant at any point during the trial 

and in a Matlock-e que manner say, "HE DID IT." he 

was called into coui1 to testify about a person who wa 

known to her. he sat in the same cou1troom as him while 

testifying. She looked at him several times while 
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testifying, and she testified about the per on who was 

known to her. 

Additionally, Ms. Templeman. who wa in a dating 

relation hip with the defendant came into cou1t where he 

was sitting. expre sed extreme emotions and difficulty 

while te tifying, attempting at all points to keep her back 

turned toward the defendant. She was testifying against 

her boyfriend in a trial where he was accused of 

molesting her very young niece. What the record does 

not how in writing, common sense clearly dictates - that 

the jury was able to watch eve1y person in the couttroom. 

all of the ex pres ion , demeanor, emotions, body 

language, and indirect communication that happened 

during the tri al, pa1ticularly where S.C. 's aunt testified 

against the man who was accu ed of molesting her niece 

and whom she dated while she sat in a courtroom w ith 

him present.3 

3 As noted by the state in responding to thi motion al the trial level, this is not a 
ca e where the defense is actually identi ty; the defendant admitted in the PSI 
inve ligation that he was the person who had dated Christie Templeman. This is 
important evidence because it becomes clear then that the person before the jury 
was the person the witnesses were actually talking about and the juror's ability to 
perceive those relationships, those emotions, and that nonverbal communication 
becomes stronger evidence. 
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The persua ive authority is directly on point when it 

says it is absurd to think someone would come to court to 

tcstif y again t someone who i known to them and not 

point out the very real absence of that person. Instead 

based on the testimony and the demeanor of the witne cs 

in this case, the evidence is sufficient to prove identity -

that the person in the courtroom wa the person who was 

known to them. Therefore, the jury had circumstantial 

evidence that was sufficient on the is uc of identi ty. 

b. The court did not abuse its discretion in limiting the 
defense attorney's " impeachment" evidence to the 
attorney asking the witness if she remembered 
making the statement and proposing no witness to 
contradict nor offering any admissible evidence to 
rebut the testimony of the child witness, even though 
the court oversimplified by denying the motion on the 
basis of the child hearsay statute. 

The decis ion to admit evidence lies within the ound 

discretion of the trial court and will not be overturned on 

appea l absent a manifest abuse of discretion. State v. 

Magers, 164 Wn.2d 174, 188, 189 P.3d 126 (2008): State 

. Bourgeo i , 133 Wn.2d 389, 399, 9-l5 P .2d 11 20 ( I 997) 

(citing State v. Crenshaw, 98 Wn.2d 789,806,659 P.2d 

488 ( 1983)). A tri al court abu es its di scretion when it 

excrci es its discretion on untenable grounds or for 
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untenable reasons, or where it discretionary act was 

mani fc ti.> unreasonable. In re Estate of Stevens. 94 Wn. 

App. 20, 29. 97 1 P.2d 58 ( I 999). 

Def en c frame the issue for the court a if defense 

were precluded from attempting to impeach the victim 

about her prior "statement" to the defense attorney in a 

defense interview. This is not an accurate representation 

of what happened. When testifying, S.C. was asked by 

Mr. Kirkham if she remembered talking to Mr. Alford, 

the petitioner's tri al defense counsel and S.C. testified 

that she did not remember any interview with Mr. Alford. 

She testified that she didn ' t remember what Mike looked 

like, didn' t remember telling Mr. Alford that he had dark 

s)cjn and didn ' t remember telling Mr. Alford that he had a 

beard. (RP at 275). 

Noticeable absent from the record on appeal is any 

transcript of the recorded interview of S.C. by Mr. Alford 

and or any witness who could testify about that 

recording; instead we have a reference in the transcript to 

the interview. The interview is mentioned at points in the 

record that S.C. was present, that Mr. Alford was present, 
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and that the prosecutor was present. In trial, defense 

requested the opportunity to " impeach" S.C. with the 

prior statement in the interview, but had no witness who 

was able to do so. Regardless of how defense frames it, 

when asked, S.C. did not remember any interview with 

Mr. Alford and did not remember making any of those 

statements - defense could have taken an opportunity to 

refresh S.C. 's memory or present a witness who could 

say what happened at the interview, but they had neither 

and any issue was waived at the trial court level. 

It was not an abuse of discretion for the court to deny 

defense to do anything they did - they confronted S.C. 

with the prior inconsistent statement and she did not 

remember making it. Defendant's brief says they wanted 

to "admit the interview," which clearly was not 

admissible in whole. Even arguendo if the portions of the 

interview or transcript could be played or shown to 

c. Although the defense attorney cross examined the 
victim on her statement that the defendant touched 
her vagina twice and elicited a response from her that 
it had happened the first time at the pool, it is clear 
from the totality of the testimony and the arguments 
presented by the state and the defense that the 
charged incident re1ated to the touching that happened 
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at her A unt Christie 's house after swimm ing and there 
is no reason to doubt the unanimity of the j ury's 
verdict. 

To satisfy the commands of art. I. * 21 of our state 

con titution, Wahington require · that a jury verdict in a 

criminal case be unanimous. State,·. Owens, 180 Wn.2d 

90, 95, 313 P.3d 1030(20 14); Wash St. Const. A 11. I, ; 

21. In '·multiple acts" cases where more different 

criminal action ,, ere proved than were a lleged, the 

constitution requires that the jury either be instructed on 

the need to agree on the pecific act proved o r the State 

must elect the spcci lic act it is relying upon in order to 

ensure that a unanimous verdict was returned. State v. 

Garcia. 20 18 Wah. App. LEXIS 1781 , *6. 2018 WL 

3689506. This type of error requires a new trial unle s 

hown to be hann lcss beyond a rca onab lc doubt. State v. 

Camari llo. 115 Wn.2d 60, 64. 794 P.2d 850 ( 1990); State 

v. Kitchen, 11 0 Wn.2d 403, 405-406, 4 14, 756 P.2d I 05 

( 1988). 

The defense attorney asked S.C. in cross examination 

to clarify her statem ent she had made that he had rubbed 

her vagina two times. S he said the first ti me it happened 
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was at the pool with no lotion - this was in direct 

response to a question the defense attorney asked. There 

was no other discussion during her testimony or during 

any other point in the trial about any touching other than 

the one S.C. told her Mom about at her Aunt Christie's 

house. The entire closing arguments from both sides 

relates to touching that happened at the house and not the 

pool. It is true, S.C. said it happened at the pool - there is 

not a reasonable likelihood this statement by her one time 

in the trial could have formed the basis for a non 

unanimous verd ict on the child molest charge. It was a 

direct answer given in response to a question by the 

defense attorney. He opened the door and could have 

requested a limiting instruction, but did not do so. 

d. The evidence does not support a community custody 
condition relati ng to alcohol consumption 

The state concedes there was no reference at the trial 

or sentencing hearing of alcohol and this community 

custody condition is not appropriate in this case and 

should be struck. 

e. The evidence does not support a community custody 
condition relating to a substance abuse evaluation. 
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There was minimal reference in trial and or at sentencing 

to any substance abuse issues o ther than some minor 

marijuana use. The state concedes this community 

custody condition should be struck. 

f. The state interest in protecting children is protected 
when the court narrowly tailors a community custody 
condition that prol1ibits the defendant 's contact with 
female minor children when he has been found guilty 
of child molestation in the first degree of a fema le and 
the restriction allows contact with his own female 
children if approved by his Community Corrections 
Officer ("CCO"). 

The Sentencing Rcfonn Act of 198 1 

authorizes the trial court to impo e crime-related 

prohibitions. RCW 9.94A.505 (9). Crime-related 

prohibitions arc orders directly related to the 

circum lances of the crime. RCW 9.94A.030 ( 12). 

Sentencing condition that interfere with a 

fundamental consti tutional right, like the right to 

parent arc reviewed more carefully then abu c or 

discretion. State v. Warren, 165 Wn.2d 17, 32, 195 

P.3d 940 (2008). Sentencing court can rc ·t1ict 

fundamental parenting right by conditioning a 

criminal sentence if' the condition is reasonably 
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nece sary lo further the State's compelling intere tin 

pre,·enting ham, and protecting chi ldren. State,,. 

Corbett, 158 Wn. App. 576. 598, 242 P.3d 52 (20 I 0). 

The c conditions "mu t be scn~iti\'cly impo, cd" so 

that they are ''rca onably necessary to accomplish the 

essential need of the State and public order." 

Warren, 165 Wn.2d at 32. Any ' 'crime-related 

prohibitions affecting fundamental tight mu t be 

narrowly drawn'' and " (t)hcrc must be no rea onablc 

a lternative way to achieve the State's interest." 

WatTcn, 165 W n.2d at 34-35. 

Out of concern fo r children's welfare, cou11s 

have upheld no contact order that li mit a defendant's 

contact with children that belong in the same cla as 

a minor victim. Sec State v. Berg. 147 Wn. App. 923. 

942-43, 198 P.3d 529 (2008); sec a lso Corbett, 158 

Wn. App. at 598. Court have he ld an order 

restricting contact \Vith other female children who 

Ii ed in the home was rea onable to protect those 

chi ldren from the same type of harm when the 

defendant parented his victim and committed the 
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abu e in the home. Berg. 147 Wn. App. at 9-+2-43. 

Cou1ts ha, c also held an order re l1icting contact 

bct,vecn a defendant and his children to be reasonable 

when the defendant u ed "trust e ·tablishcd in a 

parental role" to satisfy his O\.\ n prutient de ire to 

sexually abuse the victim. Corbett. 158 Wn. App. at 

599. 

In thi · ca e, the intere t the state ha is the 

interest of protecting children from hann - the 

defendant wa found guilty of molesting a five year 

old girl. At trial. it was discu cd that Mr. Owen' 

son was in the same class as S.C. and therefore 

approximately the same age as S.C. Additiona lly. the 

defendant indicated he has two femal e daughters. 

The condition was narrowly tailored - the condition 

al lows for contact with minor fema le chi ldren as long 

as he ha prior approval from hi CCO. Appellant 

a ks for remand to clarify, however at sentencing the 

defen e attorney raised the issue to the cou1t and the 

court declined to strike or amend the condition and 
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in tead reli ed on the re triction not being over broad 

because it allowed contact i r the CCO approved. 

E. CO C LUSIO 

For the reasons stated, the conviction and sentence should be 

affinned. The case may be remanded to the Superior Court to 

strike the two community custody conditions that should not 

apply - restrictions on alcohol and a substance abuse evaluation. 

Dated this 16th day of November, 2018, 
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