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A. INTRODUCTION

This is a case in which a large, well-connected charitable
foundation, the Inland Northwest Community Foundation (“INWCEF”),
named as the default entity under an unfunded revocable trust instrument to
preserve an estate tax charitable deduction, has used every opportunity to
insinuate itself into a position to seize the assets of the Estate of K. Wendell
Reugh (“Estate”) despite a pending action to determine the validity of that
unfunded revocable trust.

K. Wendell Reugh (“Reugh”) engaged an attorney and accounting
firm for his estate and business planning during his life. Reugh established
and operated business entities and, as part of his tax and estate planning,
created and funded certain trusts for his descendants. Reugh’s primary
testamentary instrument through the many years of his planning (both
before and after is spouse’s death) was a Will that outlined his intent
regarding the disposition of his remaining assets, but in 2011, Reugh
executed a nonintervention Will (“Will”) and inter vivos revocable trust
instrument (“Trust Instrument”). Reugh never conveyed any money or
other property to himself as the initial trustee named in the Trust Instrument
and did not otherwise activate the Trust Instrument for any purpose. Reugh
died in March 2015, and the nonintervention Will executed in 2011 was

admitted to probate. The Will made a provision for the appointment of
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personal representatives, who were appointed in accordance with the Will,
confirmed by the court, and granted nonintervention powers. The Will
named Reugh’s children and the Trust Instrument as Estate beneficiaries.
The Will did not identify INWCEF as a beneficiary, nor did the Will make a
bequest to INWCEF.

INWCEF has, nevertheless, claimed that it is the de facto residual
beneficiary of the Estate and it is entitled to the bulk of Reugh’s Estate. To
further its effort to seize the Estate assets, INWCF moved to oust the
Estate’s personal representatives for alleged breaches of fiduciary duty and
conflict of interest, and the trial court complied. To compound its error, the
trial court appointed an institutional personal representative, Northwest
Trustee and Management Services LLC (“NWTM?”), contrary to the Will’s
process for selecting a successor trustee, that has done INWCEF’s bidding by
abruptly changing the Estate’s position in the litigation to determine the
validity of the Trust Instrument to merely echo INWCEF’s position.

This Court should not countenance this naked power grab. It should
reverse the trial court’s decisions to remove Reugh-Kovalsky and Gill as
the co-personal representatives of the Estate and named successor co-
trustees under the Trust Instrument.

B. ASSIGNMENTS OF ERROR

(1) Assignments of Error
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1. The trial court erred in entering its December 22, 2017 order
removing the co-personal representatives of the Reugh Estate and the
named co-trustees under the Trust Instrument and appointing a successor
personal representative and trustee.

2. The trial court erred in making finding of fact number 1 in

the December 22, 2017 order.

3. The trial court erred in entering finding of fact number 2.
4. The trial court erred in entering finding of fact number 3.
5. The trial court erred in entering finding of fact number 4.
6. The trial court erred in making finding of fact number 7.

7. The trial court erred in making finding of fact number 11.
8. The trial court erred in making finding of fact number 12.
9. The trial court erred in making finding of fact number 13.
10. The trial court erred in making finding of fact number 14.
11. The trial court erred in making finding of fact number 15.

12. The trial court erred in making finding of fact number 16.

(2) Issues Pertaining to Assignments of Error

1. Did the trial court err in acquiescing in INWCEF’s
effort to seize the assets of the Reugh Estate by removing Reugh-
Kovalsky and Gill as the co-personal representatives of the Reugh
Estate under RCW 11.68.070 when they did not breach their
fiduciary duties as co-personal representatives of the Estate and their
actions were not conflicted? (Assignments of Error Numbers 1-12)
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2. Did the trial court err in appointing NWTM as the
Estate’s personal representative where it failed to comply with the
Will’s direction on the appointment of a successor personal
representative? (Assignments of Error Number 1)

3. Did the trial court err in denying an award of fees
under the Trust and Estate Dispute Resolution Act, RCW
11.96A.150 (“TEDRA”) from INWCF to Reugh-Kovalsky and
Gill? (Assignments of Error Number 1)

4. Are Reugh-Kovalsky and Gill entitled to an award of
fees on appeal from INWCF? (Assignments of Error Number 1)

C. STATEMENT OF THE CASE

The late K. Wendell Reugh simultaneously executed a Will and the
K. Wendell Reugh Revocable Living Trust instrument (“Trust Instrument”)
on January 4, 2011. CP 335-53. That Will was straightforward. It made
specific bequests to his children, CP 335-36, and then named the trustee
acting under the Trust Instrument as the residuary beneficiary. CP 337. The
Will did not name INWCF as an Estate beneficiary, nor did it make a
bequest to INWCEF. CP 335-39.

The Trust Instrument has an inter vivos component where Reugh is
named as the sole settlor, trustee, and beneficiary during his life and the
Trust Instrument reserved to Reugh the opportunity to manage and utilize
the Trust assets for his benefit without restriction. CP 342-43. Following
Reugh’s death, the successor trustee was directed to make specific,

extensive monetary bequests. CP 344-47. He made a series of specific
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“pecuniary bequests” to family members and charities. CP 344. He then
made provision for his descendants. CP 345-46. He established a charitable
trust for Doreen Decker. CP 346-47. He indicated an intent to create a
residual charitable trust. CP 347-48. INWCF was a potential default trust
beneficiary named in order to preserve the estate tax charitable deduction
for the Estate if Reugh was unable to form his private charitable foundation
or donor-advised fund before his death; Article VI.G of the Trust Instrument
directs the disposition of the residuary assets of the trust (not the Estate), if
any, as follows:

G. Residuary to Charitable Foundation or Fund. 1. The
successor Trustee shall distribute the remainder of the Trust
Estate to a charitable foundation Settlor may have
established subsequent to executing this Trust instrument, or
if no such foundation has been established, to a charitable
donor-advised fund established by Settlor subsequent to
executing this Trust instrument (in the event more than one
such fund was established by Settlor, distribution among
them shall be in the manner chosen by the successor Trustee
in its discretion).

CP 347.
The Trust Instrument included a savings clause in paragraph G.2 of
Article VI:

2. If Settlor established neither a charitable foundation nor
a charitable donor advised fund, said remainder shall be
distributed to the Inland Northwest Community Foundation,
to be held as an endowed donor-advised fund known as the
Wendell and MaryAnn Reugh Family Fund. Such fund shall
have Settlor’s three children as its initial advisors. Upon the
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death, disability or resignation of any such advisors, a
replacement shall be appointed by the Board of Directors of
the Inland Northwest Community Foundation from among
the descendants (including descendants by adoption) of the
Settlor. Settlor wishes that charitable distributions be made
from the fund primarily to the kinds of charitable
organizations Settlor has given to during his lifetime, serving
the people of the Inland Northwest.

CP 347-48. The savings clause allows for the selection of an alternate
charitable organization in the event the decedent’s intended private
charitable foundation or charitable fund is not in existence at the time the
assets are to be distributed. CP 307-08.! For reasons unknown to the co-
personal representatives, INWCF’s name was inserted as the default

charitable organization in the paragraph G.2 savings clause. CP 308.?

! Utilizing a private charitable foundation or donor advised fund as the recipient
of any remaining assets in a trust estate is a way of minimizing estate taxes that would
otherwise be payable. Typically, when drafting provisions to secure a charitable deduction
for an estate in the event of an untimely death before the intended charitable beneficiary
can be established (i.e., a private charitable foundation or charitable fund), the drafter of
such instrument would include a savings clause. Any qualifying charitable organization
could have been named in the Trust Instrument to accomplish the estate tax charitable
deduction objective if the intended charitable beneficiary had not been formed by the time
of Reugh’s death. For example, the savings clause in the Trust Instrument could have just
as easily stated: “the remainder shall be distributed to such charitable organization
qualifying under IRC Section 501(c)(3) as shall be selected by the personal representatives
of the Settlor’s estate, in their absolute discretion, provided that any such charitable
organization selected by the personal representatives is able to receive such distribution,”
and the Estate would have been able to claim an estate tax charitable deduction.
Additionally, the savings clause in paragraph G.2 could have directed the personal
representatives or trustee to create a private charitable foundation, and the savings clause
could have then directed the trustee to distribute the remainder to that newly created private
charitable foundation.

2 Reugh may not have understood the impact of paragraph G.2. if his private

charitable foundation or charitable donor advised fund was not established before his death.
CP 308.
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Reugh’s Will provided for the appointment of personal
representatives. JoLynn Reugh-Kovalsky, Reugh’s daughter, and Steve T.
Gill, an old family friend and family business manager, ultimately became
the co-personal representatives of the Estate and were named successor co-
trustees after the initial person named in the Trust Instrument declined to
serve.” With regard to the Estate, the co-personal representatives had

nonintervention powers,* confirmed by the trial court’s order admitting the

3 Upon K. Wendell Reugh’s death, a petition was filed to admit the Will to probate
and appoint personal representatives with nonintervention powers. CP 1-10. The will was
admitted to probate on March 27, 2015 in the Spokane County Superior Court in Cause
No. 15-4-00471-1. CP 18-19. The court issued letters of administration on March 27,
2015, documenting such appointment. CP 22. Reugh-Kovalsky and Gill were also
nominated as the successor co-trustees of the Trust Instrument executed on January 4,
2011. CP 11-17. They accepted such appointment on March 27, 2015, CP 20-21, and
notice was given as to their appointment. CP 23.

4 The Will stated in Article IV:

B. My estate shall be administered by my Personal Representative
named in this Will without the intervention of any court and with all
powers granted herein and by law to a Personal Representative acting
with nonintervention powers. I direct that such nonintervention powers
be unrestricted and that they may be exercised whether or not necessary
for the administration of my estate. My Personal Representative shall
act with full power to:

1. Mortgage, encumber, lease, sell, exchange, and
convey, without notice or confirmation, any assets to my estate, real or
personal, at such prices and terms as to my Personal Representative may
seem just; to advance funds and borrow money, secured or unsecured,
from any source.

2. Select any part of my estate in satisfaction of any
partition or distribution hereunder, in kind, in money, or both (including
the satisfaction of any pecuniary bequest), in shares which may be
composed differently, and to do so without regard to the income tax basis
of specific property allocated to any beneficiary (including any trust).
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Reugh Will to probate. CP 19.

With regard to the Trust Instrument, Reugh included specific
provisions for the trustee’s duties. CP 348-49. He directed the trustee to
pay taxes, debts, and expenses. CP 350-51, 352. He provided for the
appointment of successor trustees where necessary, largely by his children.
CP 349-50.

Critically, Reugh authorized his trustee in two places in the Trust
Instrument to purchase, advance, or receive assets from the Estate:

D. The Trustee is authorized to purchase
securities or other property, real or personal, from the
Personal Representative of Settlor’s, or Settlor’s estate or
from the estate of any beneficiary and also to make loans or
advancements, secured or unsecured, to the Personal
Representative, even though the Trustee is such Personal
Representative.

CP 349.

C. The Trustee is authorized to purchase from
the Personal Representative of the estate of Settlor securities
or other property, real or personal, and also to make loans or
advancements, secured or unsecured, to such Personal
Representative, even though the trustee is the Personal
Representative.

CP 351.

3. Appoint an ancillary Personal Representative or agent
if such should become necessary or advisable in the judgment of my
Personal Representative.

CP 337-38.
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All of the assets Reugh owned at the time of his death were in his
individual name. CP 442-44. Upon their appointment, the co-personal
representatives began administering Estate assets, and the co-personal
representatives soon discovered that no assets had been transferred into the
trust. CP 306. Reugh-Kovalsky and Gill, therefore, assumed no duties
under the Trust Instrument as there never have been any trust assets to
administer. Id.

Reugh did not establish a charitable private foundation or charitable
fund during his lifetime. CP 309. Therefore, under the savings clause in
paragraph G.2., INWCF became the default charitable organization
designated to receive the remainder of the trust assets, if any. Any such
assets received were to be administered by INWCEF as provided in paragraph
G.2. Reugh-Kovalsky and Gill understood that if a valid trust was created
by the Trust Instrument and if that trust received the remaining assets of
such trust, then fiduciary duties would be owed to INWCEF. Id.

As noted supra, Reugh’s Will did not bequeath assets directly to
INWCEF; INWCEF is not named in the Will at all. CP 335-39. While it is
not unusual for a charitable organization to be unaware of a gift until after
a decedent has passed, it bears noting that attorney Joe Delay informed
INWCEF President Mark Hurtubise of the residuary gift after Reugh’s death,

and Hurtubise sent a letter of introduction to the co-personal representatives
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in anticipation of a ‘“get acquainted” meeting with the co-personal
representatives. CP 281-97.

The Estate’s administration was complex due to Reugh’s high net
worth, the diversity of its investments, and the business and tax planning
vehicles Reugh implemented. The co-personal representatives worked for
two and one-half years to value and administer the Estate assets and file the
required tax returns so that the Estate could settle its debts and identify the
proper beneficiaries of the Estate assets. CP 309-10. The Estate was subject
to an ongoing examination by the Internal Revenue Service (“IRS”),
beginning in August 2016.> The co-personal representatives ensured that
INWCEF was aware of that IRS examination. CP 258-59, 261.

When it became clear that INWCF intended to utilize its status as a
residual beneficiary under the Trust Instrument as a basis for claiming the
bulk of the Estate’s assets, Reugh’s children, the Estate’s beneficiaries, filed
an action in Cause No. 15-4-00471-1 to declare the trust created under the
Trust Instrument invalid. CP 25-63. They later refiled that action on March
6, 2017 in Cause No.17-4-00311-7. CP 355-89. They contended that the

inter vivos trust under the Trust Instrument never validly came into

5 Estate tax examinations of this size, usually take more than three years to
complete. CP 261.
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existence because Reugh named himself as the sole settlor, trustee and
beneficiary and, more importantly, Reugh never transferred any assets (not
even the nominal $100 cash stated in the Trust Instrument) to the named
trustee (which was Reugh) to activate the trust. 1d.® The two cases were
consolidated on March 15, 2017. CP 64-65.

Recognizing the risk of its effort to secure the Estate’s assets in that
petition, INWCF moved in the trial court on November 22, 2017 for the
removal of the co-personal representatives under the pretense of a breach of
fiduciary duty in an attempt by INWCF to access the undetermined
remaining Estate assets. CP 82-96. The motion was heard by the Honorable
Tony Hazel. INWCF argued that the co-personal representatives had
breached their fiduciary duty by improperly distributing Estate assets and
by attempting to resolve any residuary interest INWCF had. ld. This
motion was filed prior to the trial court’s determination of the validity of
the trust created under the Trust Instrument and the resolution of the Estate’s
federal gift and estate tax liabilities and Washington state estate tax
liabilities. CP 258-59. The co-personal representatives vigorously opposed
the motion, CP 305-20, as did the Reugh beneficiaries. CP 109-29. The

trial court, however, granted the motion, entering an order on December 22,

% Trial is set for that action on December 3, 2018.
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2017. CP 824-29.

Capitulating to INWCF’s de facto seizure of the Estate, the trial
court also agreed on December 22, 2017 to INWCF’s recommended new
institutional personal representative, NWTM, whose appointment was
inconsistent with the Will’s provision for appointment of a successor
personal representative.” The Estate and the Reugh beneficiaries appealed
to this Court. CP 723-29. The Estate and the Reugh beneficiaries sought a
stay of the trial court’s December 22, 2017 order. CP 804-14. INWCF

opposed it. CP 818-20.% The trial court did not address that motion directly,

7 That provision stated:

A. I appoint as co-Personal Representatives (“Executor”) of my
estate:

1. DOMINIC ZAMORA and JAMES M. SIMMONS.

2. In the event either of said co-Personal Representatives

is or becomes unwilling or unable to serve, then the other shall serve as
co-Personal Representative and shall nominate three individuals to serve
as co-Personal Representative with him. My children shall, by majority
vote, designate one of said nominees to serve as the other co-Personal
Representative.

CP 337. If Reugh’s daughter JoLynn Reugh-Kovalsky and family friend Steven Gill were
unable to serve, the three Reugh children should have been appointed any successor.

8 The Estate and the beneficiaries sought a stay during the appeal’s pendency
pursuant to RAP 8.3. This Court’s Commissioner denied it by a January 4, 2018 ruling.
Both the Estate and the beneficiaries moved to modify that ruling. Upon the filing of the
motion, NWTM hired new counsel for the Estate, discharging its former counsel. Those
counsel now represent the co-personal representatives. As expected, that new counsel
abruptly changed the Estate’s position on the co-personal representatives to merely echo
INWCEF’s. That counsel has moved to change the Estate’s position in trial court proceeding
on the Will as well, again puppeting INWCEF’s position. This Court denied the motion to
modify.
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noting only that a 14-day stay was available as to its order. CP 828.
D. SUMMARY OF ARGUMENT

The present effort to oust Reugh-Kovalsky and Gill as the co-
personal representatives of the Estate of the late K. Wendell Reugh is but
one battle in the effort of INWCEF to grab the Estate’s assets. INWCF was
not a named beneficiary in Reugh’s Will, nor did Reugh make a bequest to
INWCEF. Because, for technical reasons, INWCF was named a residual
beneficiary of an inter vivos trust in the Trust Instrument, INWCF seeks to
parlay that technical status into the seizure of the bulk of the Estate assets.
It has even secured a successor institutional personal representative to serve
its purpose.

The trial court failed to comprehend its statutorily-limited role in the
administration of a nonintervention will. It erred in falling prey to INWCF’s
motion under RCW 11.68.070 to remove Reugh-Kovalsky and Gill as
personal representatives when they neither breached their fiduciary duties,
nor had a conflict of interest.

The trial court erred in appointing NWTM as the Estate’s successor
personal representative in violation of the Will’s specific direction for
appointing a successor personal representative.

The trial court erred in failing to award fees at trial under TEDRA

to Reugh-Kovalsky and Gill. They are also entitled to their fees on appeal.
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E. ARGUMENT

(1) Washington Law on Nonintervention Wills

Washington allows personal representatives to settle estates without
court intervention. RCW 11.68.011. The courts lose jurisdiction over the
administration of estates where the courts have granted the personal
representative nonintervention authority, unless the personal representative
chooses thereafter to invoke the courts’ jurisdiction or a qualified person
petitions the court under specific statutory authority to address conduct of
the personal representative or the estate’s administration. Matter of Estate
of Hookom, 52 Wn. App. 800, 803, 764 P.2d 1001 (1988); In re Estate of
Ardell, 96 Wn. App. 708, 715, 980 P.2d 771, review denied, 139 Wn.2d
1011 (1999).

Here, Reugh specifically directed that his personal representatives
were to have broad nonintervention powers. CP 337-38. He stated: “I direct
that such nonintervention powers be unrestricted and that they may be
exercised whether or not necessary for the administration of my estate.” CP
337. See RCW 11.68.090(2) (testator may relieve personal representative
of duties, or add or alter same).

Nonintervention wills have a special status in Washington law as
our Supreme Court only recently reaffirmed in Matter of Estate of

Rathbone,  Wn.2d , 412 P.3d 1283 (2018). Essentially, the personal
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representative of a nonintervention estate is given plenary authority to settle
an estate’s affairs, subject only to specific potential times for court
intervention specified in statute:

Once a court declares a nonintervention estate solvent, the

court has no role in the administration of the estate except

under narrow, statutorily created exceptions that give courts

limited authority to intervene. The court can regain this

limited authority only if the executor or another person with

statutorily conferred authority properly invokes it.
Id. at 1286. As the Rathbone court observed, a trial court may not utilize
the specific statutory authority to re-intervene in an estate’s administration
as a broad charter to undercut the nonintervention intent of the testator.
Thus, when a beneficiary tried to obtain a construction of the will favorable
to his position by seeking the ouster of personal representatives and an
interim accounting, the Court reversed trial court decisions based on RCW
11.68.070 (removal of a personal representative) and RCW 11.68.110
(estate accounting) that interfered with the personal representative’s
administration of the estate, stating: “A party may not use RCW 11.68.110
to challenge a personal representative’s reasonable decisions in interpreting
a will’s directions.” Id. at 1288. Similarly, it observed that RCW 11.68.070
had not been invoked in that case as to a personal representative’s alleged

self-dealings and indicated that the challenger to the personal

representative’s actions could not sustain an allegation of misconduct where
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the will specifically authorized the personal representative to buy the
decedent’s house. Id. at 1290. As the Court summarized:

The facts of this case, the provisions of this will, and
the nonintervention statutes support a narrow statutory
interpretation. The testator’s intent here is expressly and
clearly evident. The will gave Todd, the personal
representative, nonintervention powers. In addition, the will
gave him authority to construe, if necessary, the provisions
of the will. CP at 58 (“My Personal Representative and
Trustee shall have the authority to construe this Will and
trusts and to resolve all matters pertaining to disputed issues
or controverted claims.”). The will expressed the testator’s
intent that courts not be involved in the administration of her
estate. CP at 58 (“I do not want to burden my Estate or any
trust with the cost of a litigated proceeding to resolve
questions of law or fact.”). The will directed that Todd’s
administration of the estate not be challenged, especially by
Glen. CP at 59 (“I specifically desire that my son, Glen, and
his children, do not contest, challenge, or harass my Personal
Representative.”). The will contained a disinheritance
clause revoking any bequest granted to any challenger to
Todd’s administrative decisions. CP at 59 (“[A]ny person
... who may have, a present, future, or contingent interest in
this Will ... will by his contest ... forfeit any interest in
which he, his issue has or may have.”). The will granted a
purchase option to Todd to buy the property from the estate,
which can be credibly read to require the payment be made
to the estate. The trial court’s involvement, exercise of
authority, and order construing will violates much of the
testator’s expressed intent.

The proper interpretation of Washington law on nonintervention

wills is a crucial backdrop to the analysis of INWCF’s conduct below and

the trial court’s erroneous decisions. As will be noted infra, the trial court
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fell prey to INWCF’s scheme to advance its position on the interpretation
of Reugh’s Will and Trust Instrument in the guise of an RCW 11.68.070
motion to oust the co-personal representatives.

(2) Washington Law on the Removal of a Personal
Representative or Trustee

Motions to remove a personal representative under RCW 11.68.070
constitute grounds for the courts to reinvoke their jurisdiction over an
estate’s administration. In re Estate of Jones, 152 Wn.2d 1, 9, 93 P.3d 147
(2004).° The 1974 Legislature adopted RCW 11.68.070, which states in
pertinent part that a personal representative in a nonintervention estate may
be removed for the reasons articulated in RCW 11.28.250 or for failure to
execute his or her responsibilities faithfully. RCW 11.28.250 speaks to
waste, embezzlement, mismanagement, fraud, incompetence to act, or
wrongful neglect of the estate. See Appendix. Thus, a personal
representative may be removed both for the reasons set forth in RCW
11.28.250 and if she/he fails to execute her/his responsibilities faithfully as
noted in RCW 11.68.070. While a court may intervene to restrict the
personal representative’s powers or remove that person under RCW
11.68.070, this authority is not open-ended.

First, to invoke the provisions of RCW 11.68.070, the party seeking

% But this reinvocation of jurisdiction is limited, as the Rathbone court held.
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to remove the personal representative must be an estate creditor, or “any
heir, devisee, [or] legatee” of the estate. Indeed, in In re Estate of
Hitchcock, 140 Wn. App. 526, 167 P.3d 1180 (2007), this Court held that
the beneficiary of a testamentary trust lacked standing to pursue the removal
of a personal representative under RCW 11.68.070, id. at 532, noting that a
devisee is one who receives property by will and a legatee is one who is
named in the will to receive specific property or a bequest. An heir receives
any property by intestate succession. 1d.!°

Furthermore, to establish grounds for the removal of a personal
representative, the party seeking the removal must prove personal
representative misconduct with specificity. In re Beard’s Estate, 60 Wn.2d
127, 132, 372 P.2d 530 (1962); Matter of Aaberg’s Estates, 25 Wn. App.
336, 607 P.2d 1227 (1980).!! As this Court observed in In re Estate of

Lowe, 191 Wn. App. 216, 229, 361 P.3d 789 (2015), review denied, 185

10 INWCF fails to qualify under any of the statutory grounds for standing under
RCW 11.68.070, as will be argued infra.

' In Beard’s Estate, for example, the Supreme Court held that the failure of a
personal representative with nonintervention powers to obtain an order of solvency from
the court as a precursor to the exercise of nonintervention powers violated RCW 11.28.250;
this was clearly neglect by the personal representative in the performance of an act required
of that personal representative by law. Similarly, the Court of Appeals in Aaberg’s Estates
upheld the removal of a personal representative with nonintervention powers who had
failed to submit a complete inventory of estate assets, had not properly maintained the
money or other assets of the estate, and had not distributed estate assets according to the
will.  Aaberg’s Estates, 25 Wn. App. at 339. The personal representative’s
mismanagement of the estate under RCW 11.28.250/11.68.070 in each case was clear.
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Wn.2d 1019 (2016), “a trial court must have valid grounds supported by the
record to remove a personal representative.”

The need for specificity of proof is essential as to hold otherwise is
to defeat the purpose of noninterventional wills to provide inexpensive,
administratively simple estate administration without court intervention; to
allow parties to file petitions to remove personal representatives with
nonintervention powers without requiring them to make specific allegations
of personal representative misconduct would defeat the purpose of
nonintervention wills, subjecting the courts to a barrage of baseless
petitions.”> Removal of a personal representative with nonintervention
powers is meant to be an unusual step to deter misconduct of the most
egregious sort. Beneficiaries who disagree with the personal
representative’s decisions have the remedy of seeking relief after the
personal representative accounts to the court at the closure of the estate.

RCW 11.68.100 — .110. Removal of the personal representative is not a

12" This concern is not unrealistic. A court may be asked to remove a personal
representative because of interpersonal concerns or argument of “efficiency.” In re
Blodgett’s Estate, 67 Wn.2d 92, 93, 406 P.2d 638 (1965) (“The relationship between the
two brothers was less than cordial . . .”); State ex rel. Lauridsen v. Superior Court for King
County, 179 Wash. 198, 209, 37 P.2d 209 (1934) (“The administration has progressed over
a period of nearly two years. A great deal of effort has been expended, and much of the
work entailed has been completed. In the very nature of things, the present administrators
are better qualified than at least two of the realtors would be.”); In re St. Martin’s Estate,
175 Wash. 285, 286, 27 P.2d 326 (1933) (. . . there has been considerable dissension
among the heirs. The evidence discloses that this dissension is of long standing . . .”).
RCW 11.68.070 contemplates a higher standard for removal of a personal representative.
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substitute for this accounting upon closure of the estate, as the Rathbone
court indicated.

The seminal case on the basis for the removal of a personal
representative under RCW 11.68.070/11.28.250 is Jones. Our Supreme
Court there acknowledged the courts’ limited role in the administration of
nonintervention wills, 152 Wn.2d at 9, and construed the relationship
between the grounds for removal set forth respectively in RCW 11.28.250
and RCW 11.68.070. The Court concluded that in addition to the specific
grounds in .250, a personal representative could be removed under that
statute “for any other cause or reason which to the court appears necessary.”
The Court stated:

the catchall phrase does not mean that the court may remove

a representative on a whim. The rule of ejusdem generis

states that when general term is restricted to items similar to

the specific terms. Therefore, the court may remove a

personal representative under the “for any other cause”

provision only if the conduct is similar to the other grounds

listed in the statute. In light of the rules of statutory

construction, we reverse the appellate court and hold that

RCW 11.68.070 fully incorporates RCW 11.28.250 into the

nonintervention statutory scheme.

Id. at 11 (citations omitted).
In In Re McAnally Estate,  Wn. App. 2d __, 2018 WL 2069521

(2018), this Court applied the Supreme Court’s teaching in Rathbone to a

case in which a disgruntled will and testamentary trust beneficiary sought
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the removal of the estate’s personal representative, a bank.!* This Court
refused to address the personal representative’s interpretation of the will’s
terms. Id. at *5. It rejected an argument that the personal representative
improperly sold an estate asset where the personal representative had the
right to sell the property and the beneficiary agreed to its sale. Id. at *5-7.
This Court further found that the bank conveyed accurate information to the
beneficiary, albeit not as rapidly as it should have. Id. at *8. The Court’s
analysis in this case only confirms the broad discretion afforded personal
representatives under nonintervention wills after Rathbone.

Applying the foregoing principles in this case, it is clear that the trial
court erred in removing Reugh-Kovalsky and Gill.

3) INWCEF Failed to Document Grounds Sufficient to Support

the Removal of the Co-Personal Representatives/Co-
Trustees Here

The trial court here concluded that because Reugh-Kovalsky was a
personal representative of the Estate and a co-trustee, CP 826 (FF 8) and a
trust beneficiary, id. (FF 9), she was conflicted when she joined her siblings

in petitioning the court to contest the validity of the Trust Instrument. Id.

13" The Court declined to reach arguments posed by the beneficiary as to the
personal representative’s work as trustee and any alleged breach of fiduciary duty
associated with the work as trustee because the only issue before the Court was the estate’s
closing and the trust was not party to that proceeding. Id. at *3. Similarly, in this case,
any issues as to the actions of the co-personal representatives as trustees are beyond the
purview of this proceeding under RCW 11.68.070, a proceeding pertinent only to their
work as Estate personal representatives.
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(FF 12-13). Though he was not a Will or Trust Instrument beneficiary, the
trial court imputed any conflict on Reugh-Kovalsky’s part to Gill. CP 827
(FF 14). The trial court erred.

(a) INWCEF Lacked Standing to Invoke RCW 11.68.070

and the Trial Court Lacked Jurisdiction to Enter the
Removal Order

As noted supra, under the language of the statute and this Court’s
decision in Hitchcock, INWCEF lacked standing to invoke RCW 11.68.070
to seek the removal of Reugh-Kovalsky and Gill.

Undoubtedly, INWCF will assert that it was a listed beneficiary of
what it prevailed upon the trial court to describe as a “pour-over trust,” CP
826 (FF 7), but that is no different than the argument advanced by the
residual beneficiary of a testamentary trust rejected by this Court in
Hitchcock. See also, In re Estate of Barnhart, 149 Wn. App. 1050, 2009
WL 997413 (2009) (this Court held that widow of an heir who disclaimed
interest in his mother’s estate lacked standing under TEDRA to challenge
his action).

The trial court erred in granting INWCEF’s motion where it lacked
standing under RCW 11.68.070 to bring the motion.

As noted supra, the jurisdiction of a court in the administration of a
nonintervention will is limited. The trial court here mistakenly believed that

it reacquired jurisdiction over the Estate by virtue of the Estate
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beneficiaries’ filing of the proceeding to challenge the validity of the trust
established under the Trust Instrument. CP 825 (FF 4). That was error.

As noted in Rathbone, the trial court had jurisdiction over a
nonintervention will’s administration only to a narrow extent. INWCF
never cited any authority to support the view that a challenge to the validity
of the trust established under the Trust Instrument allowed the trial court to
reacquire jurisdiction over the Estate. CP 325. It merely claimed the filing
of the challenge to the validity of the trust under the Trust Instrument was
enough. Id. Nor did the trial court here properly acquire jurisdiction by a
motion to remove the co-personal representatives/ named co-trustees under
RCW 11.68.070 that was more in the nature of an effort to secure interim
approval of the co-personal representatives/named co-trustees’ conduct.
See Aaberg’s Estates, 25 Wn. App. at 343-44 (having exercised authority
under RCW 11.68.070 to remove executor, court lost jurisdiction to address
previous executor’s or attorney’s fees); Ardell, 96 Wn. App. at 716
(nonintervention personal representative does not waive nonintervention
powers by petitioning the court for an order or decree during an estate’s
administration).

The filing by the Reugh children of an action to determine the
validity of the trust established under the Trust Instrument did not constitute

a waiver by Reugh-Kovalsky of her nonintervention powers as a co-
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personal representative of the Estate.

(b) The Personal Representatives Did Not Mismanage
the Estate

Although INWCEF repeatedly implied in its memorandum below that
the co-personal representatives mismanaged the Estate, CP 85-95, the trial
court did not find that the co-personal representatives engaged in the type
of mismanagement envisioned by RCW 11.28.250 and the case law
construing it.'"* Nor could it.

In Beard’s Estate, 60 Wn.2d at 127, for example, the personal
representatives knew the estate was insolvent, but proceeded without legal
authority, not having secured nonintervention powers from the court, to
administer the decedent’s business, incurring further debts. See also,
Aaberg’s Estates, 25 Wn. App. at 336 (executor removed where he failed
to submit a complete estate assets inventory or to provide a legatee her share
of the household property); Ardell, 96 Wn. App. at 708 (personal

representative not removed despite allegations of failure to provide annual

14 In Ardell, for example, a beneficiary waited 7 % years after the will was
admitted to probate to petition the court for orders revoking the personal representative’s
letters testamentary and nonintervention powers, removing the personal representative, and
compelling an accounting. Based on the large fees charged by the personal representative
and legal counsel, and the personal representative’s failure to reply to court inquiries or file
appropriate court and tax documents, the trial court granted the petition. Even then, this
Court reversed, as the petition failed to meet the test of RCW 11.68.070, holding that a
personal representative with nonintervention powers committed no offense for purposes of
RCW 11.68.070 in failing to file annual accountings, or distribute the assets within a
prescribed time period. The court also noted that there was insufficient evidence that the
fees requested demonstrated a breach of trust.
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accounting, respond to court inquiries, and charging excess fees).

The co-personal representatives here were diligent in their efforts to
secure IRS/DOR approval of the tax returns and to distribute assets in
accordance with the Will, as will be noted in greater detail infra in
connection with their alleged breach of fiduciary duty.

() The Co-Personal Representatives Were Not
Conflicted

The central reason for the trial court’s decision to oust Reugh-
Kovalsky as a co-personal representative/named co-trustee is set forth in its
order in paragraphs 12-14. CP 826-27. The trial court believed that because
Reugh-Kovalsky filed a petition to challenge the validity of the trust in the
Trust Instrument as a beneficiary of the Estate and a beneficiary named in
the Trust Instrument, she was conflicted in serving as a co-personal
representative/named co-trustee. 1d. The court imputed the alleged conflict
to Gill, even though he was a neither a beneficiary under Reugh’s Will or
the Trust Instrument. 1d. The trial court erred.

Conlflict of interest rules are distinct for personal representatives of
estates and trustees. A personal representative may be the beneficiary of
the estate as well. In re Estate of Ehlers, 80 Wn. App. 751,911 P.2d 1017
(1996) (making no distinction as to whether the personal representative had

nonintervention powers or not). Ehlers rejects the proposition that a
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personal representative breaches a fiduciary duty to the estate by
distributing estate assets to himself or herself when he or she is also an estate
beneficiary. 80 Wn. App. at 761-62.

While a trustee may not generally be the beneficiary of a trust.
Wilkins v. Lasater, 46 Wn. App. 766, 779, 733 P.2d 221 (1987), a
testamentary trustee may be authorized by the decedent to be beneficiary of
the decedent’s testamentary distribution. For example, in Ehlers, this Court
found no conflict on the part of a testamentary trustee in making a
distribution of property to herself over the objections of other trust
beneficiaries, noting that a trustee’s duties and powers are determined by
the terms of the trust instrument itself, by common law, and by statute. 1d.
at 757. This only makes practical sense. No estate beneficiary could serve
as a personal representative of an estate or trustee of a testamentary trust.
Few would choose to forego a distribution from the estate to serve as
personal representative. '

It is also important to note that Reugh specifically relieved his

15 To hold otherwise, would mean a beneficiary could not receive estate property
from himself or herself as personal representative or trustee. A beneficiary would likely
decline appointment in order to receive his or her inheritance in kind. This would greatly
reduce the number of persons willing to serve. It would also mean that the personal
representative or trustee would have to forego an inheritance to preserve his or her status
as personal representative. Few would choose to forego a distribution from an estate to
serve as personal representative and either alternative would also deny the intent of the
testator.
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personal representatives and successor trustees of conflict concerns if they
received benefits under the Trust Instrument, as noted supra. The trustee
was empowered to make “advancements” to the personal representative,
even where the personal representative was a trustee. CP 349, 351.
Moreover, in any event, cases addressing conflicts of interest require
far more in the way of conflicts than any putative conflict here. For
example, in In re Livingston’s Estate, 7 Wn. App. 841, 502 P.2d 1247
(1972), the personal representative had a clear conflict of interest that
prevented her from serving where the estate was barely solvent and the
personal representative had a substantial creditor interest, putting her at
odds with other creditors. Id. at 844-45. In Lowe, 191 Wn. App. at 216,
this Court affirmed a trial court decision rejecting a motion to remove a
personal representative. There, the personal representative was the
decedent’s son. He removed certain silver bars and bags of silver coins
from his mother’s house with her permission. She gave him authority to
allocate them as he saw fit, and he allocated some of the silver to himself.
This Court found no conflict justifying his removal where the will
authorized his actions and he appropriately accounted for the assets to the
court. See also, Matter of Estate of Kile, 198 Wn. App. 1008, 2017 WL
959545, review denied, 189 Wn.2d 1012 (2017) (trustee properly removed

for conflict where trustee’s actions frustrated her father’s intentions that
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trustor’s grandson farm the land).

Reugh-Kovalsky is Reugh’s daughter, a co-personal representative
and a named co-trustee. Gill is the long-time business manager for Reugh’s
entities and is also a co-personal representative and a named co-trustee. The
co-personal representatives must administer the Estate in the best interest of
the beneficiaries. Jones, 152 Wn.2d at 19 fn.14. Reugh’s children have
raised a legitimate question as to the validity of the trust in the Trust
Instrument. In answering the petition, the co-personal representatives
admitted those allegations which, to the best of their knowledge, were based
on undisputed facts, in an effort to expedite a determination of the trust’s
validity. INWCF alleged below that “Mr. Gill supports Ms. Reugh-
Kovalsky’s [sic] efforts to invalidate the Trust and divert the residuary of
the estate,” by stating that he “admits each of the Petitioner’s allegations
about the purported invalidity of the Trust.” CP 94. This is a disingenuous
representation of the Estate’s response to the petition. Although Reugh-
Kovalsky joined in the petition in her capacity as Reugh’s daughter and
Estate beneficiary, that did not prevent her from diligently performing her
duties with respect to managing the Estate assets and efficiently working
toward a favorable resolution of the estate and gift tax examinations. It
plainly did not affect Gill’s ability to act as a personal representative; he had

no financial stake in the decision and he did not file the petition challenging
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the Trust Instrument.

In correspondence dated January 8, 2016, attorney Thomas
Culbertson advised Reugh-Kovalsky as follows:

JoLynn, you have an obvious conflict of interest since on the

one hand you are one of the specific beneficiaries and on the

other hand you are a fiduciary as co-personal representative

of Wendell’s estate and co-successor trustee of his living

trust. Conflicts of interest are common and permissible in

the context of trusts and estates; it is not the conflict itself

which gets people into trouble, but what they do in light of

the conflict.
CP 572-73. Reugh-Kovalsky and Gill were mindful of this “warning.”
They acted in the best interests of the Estate. Without the knowledge and
history these co-personal representatives have with respect to Reugh’s
business operations and estate planning, more time, effort and expense to
the Estate would be incurred by fiduciaries lacking such knowledge and
history in addressing the issues raised by the IRS and DOR. In accordance
with their fiduciary duty, after being appointed, both co-personal
representatives worked diligently and in good faith to minimize the
expenses incurred and potential additional gift and estate tax liability
without regard to who would receive the residuary assets of the Estate
because it is appropriate for the co-personal representatives to do so.

In their capacity as co-personal representatives, Reugh-Kovalsky

and Gill did not interfere with the rights of any proper beneficiaries to
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receive assets. They paid trust beneficiaries, but made necessary warnings.
If the trust under the Trust Instrument is invalid, INWCF is not a proper
beneficiary of the residuary assets of Reugh’s Estate. The petition filed by
Reugh’s children was simply a request by interested parties for a
determination of the trust’s validity. A judicial determination was
necessary to provide guidance to the co-personal representatives to enable
them to distribute the Estate assets to the proper beneficiaries.

Although Reugh-Kovalsky filed the action as a beneficiary, she and
Gill were entitled to file that action to secure proper guidance from a court
on the correct distribution of Estate assets, a core duty of the co-personal
representatives. RCW 11.48.010 (“It shall be the duty of every personal
representative to settle the estate...in his or her hands as rapidly and as
quickly as possible, without sacrifice to the probate and nonprobate
estate.”).!6

In sum, Reugh-Kovalsky’s capacity as a petitioner and Gill’s

longstanding working relationship with Reugh do not approach the level of

16" As long ago as Gwinn v. Church of Nazarene, Kansas City, Mo., 66 Wn.2d
838, 405 P.2d 602 (1965), our Supreme Court saw no problem in a personal representative
with nonintervention powers filing an action to address the effect of a will residuary clause
that the Court ultimately concluded was a charitable trust. See also, In re Estate of Tolson,
89 Wn. App. 21, 28,947 P.2d 1242 (1997) (personal representatives had standing to request
court assistance in determining proper disposition of estate assets under a will). TEDRA
authorized the co-personal representatives to petition the trial court for a determination of
validity in order to obtain clarification as to the proper beneficiaries of the Estate assets.
See RCW 11.96A.080.
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conflict that warranted their removal as co-personal representatives of the
Estate.

(d) No Breach of Fiduciary Duties

In general terms, a personal representative’s duties include: (1)
gathering the estate’s assets; (2) notifying creditors; (3) settling claims; (4)
paying taxes; and (5) distributing assets to the proper parties. RCW
11.48.010; In re Estate of Wilson, 8 Wn. App. 519, 507 P.2d 902, review
denied, 82 Wn.2d 1010 (1973). The co-personal representatives here
carried out those duties. However, the trial court labored under the
misconception that the co-personal representatives owed INWCEF fiduciary
duties as co-trustees. CP 826 (FF 11). That was error.

The key Washington case on breach of fiduciary duty in Washington
is Jones. There, our Supreme Court upheld the removal of a personal
representative who engaged in a series of activities that breached his duty
to the Estate and its beneficiaries. He was living in a house that belonged
to the estate before the estate was closed; he failed to use the fair market
value of the house in distribution; he failed to pay rent, utilities, or property
taxes while living in the house; he commingled estate funds; and he refused
to disclose financial information, including estate records, valuation of the
estate, and information relating to estate property. 152 Wn.2d at 7, 21-22.

Additionally, there was evidence that the executor commingled his personal
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funds with estate funds. 1d. at 16. The Court stated that while “[a]n executor
should keep the trust funds in a bank account and not commingle them with
his own money,” doing so is not grounds for removal if all funds are
thereafter accounted for. 1d.!”

Nothing comparable to such conduct was present here.

(1) No Breach of Trustee Fiduciary Duties Was
Possible as No Trust Assets Existed

No assets were transferred to the trust under the Trust Instrument
during Reugh’s lifetime or after his death. INWCF asserted below that the
named co-trustees breached their fiduciary duty because distributions (from
the Estate) were made to “all of the beneficiaries except INWCEFE.” CP 92.
It claimed the named co-trustees failed to act impartially in administering
the trust and distributing trust property, in violation of RCW 11.98.078(8).
INWCEF further alleged that the duty of the named co-Trustees was breached
through their responsibility as co-personal representatives in dealing with
those interested in the Estate. CP 92-93, citing Matter of Estate of Larson,
103 Wn.2d 517, 521, 694 P.2d 1051 (1985). Larson states that personal
representatives are obligated to “exercise the utmost good faith and

diligence in administering the estate in the best interests of the heirs.” Id.

17 See also, In Estate of Johnson, 196 Wn. App. 1052, 2016 WL 6599648 (2016)
(personal representative breached fiduciary duty by using estate assets to repay his debt
payment for LLC in which he was the principal owner and decedent owned minority
interest).
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But, as noted supra, the co-personal representatives exercised good faith
and diligence in administering the Estate by ensuring that the proper tax
amounts were paid and the proper beneficiaries of the Estate assets were
identified. INWCEF is not a remainder beneficiary of the Estate, as asserted,
but is the charitable organization named as the default beneficiary in a
savings clause to a residual charitable bequest in a trust instrument, the
validity of which is being challenged. Until a determination concerning the
validity of the trust under the Trust Instrument was made, the co-personal
representatives and named co-trustees could not breach fiduciary duties by
not distributing the residuary assets of the Estate.

(i1) The Co-Personal Representatives Met Their

Fiduciary Duties by Not Distributing Assets
Before Any Tax Issues Were Resolved

As part of their duties, the co-Personal Representatives timely filed
the required federal and state tax returns; both of which are under
examination by the IRS and DOR. CP 249. The IRS also examined
Reugh’s 2014 federal gift tax return. CP 251-52.'% Paramount to the co-
personal representatives’ decision not to distribute the residuary assets of

the Estate was their knowledge that any increase in the value of a gift

18 The examinations were closed in January 2018 although IRS was aware of the
litigation challenging the Trust Instrument’s validity and the DOR was aware of the review
being conducted by the IRS.
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reported on the gift tax return (or any unreported prior taxable gift) and any
increase in the value of any asset included in the Estate and reported on the
federal and state estate tax returns could result in additional taxes, interest
and penalties owed by the Estate.

In June 2016, INWCF demanded that a “substantial portion” of the
Estate assets be distributed to it. CP 256.!° At that time, the co-personal
representatives had just filed the federal and state estate tax returns. In
correspondence to INWCF’s counsel between July and September 2016, the
co-personal representatives explained that the Estate could be subject to
additional tax liability due to the anticipated examinations of the federal and
state estate tax returns and gift tax return and, therefore, the residuary assets
of the Estate should not be distributed until those examinations (which had
not yet begun) were complete. CP 246. The co-personal representatives
updated INWCEF of the status of the examinations subsequent to the initial

notification to INWCF. CP 261. INWCF never objected or requested a

19 1t is noteworthy that INWCF never objected to the co-personal representatives’
handling of the tax returns or the Estate’s assets until that demand was made. Raising an
objection through its motion to remove asserting that the co-personal representatives
breached their fiduciary duty in “refusing to honor the bequest” to INWCF while INWCF
was aware that the petition for invalidity was pending and the Estate tax return
examinations were ongoing was entirely disingenuous, and a transparent grab for Estate
assets. No personal representative of the Estate could distribute the residuary assets of the
Estate until the tax return examinations were complete and a final determination was made
on the pending petition to determine the proper beneficiaries of the Estate’s residuary
assets. Under INWCF’s reasoning, any personal representative serving would be in breach
of its fiduciary duty if it did not immediately distribute the Estate’s residuary assets to it,
an entity that is not named in Reugh’s Will as a direct Estate beneficiary.
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distribution from June 2016 until it filed its motion to remove in which it
claimed that the co-personal representatives “refused to honor the bequest
to INWCE.” CP 86, 87, 88.

Despite INWCF’s repeated claim to the contrary, a distribution of
the residuary Estate assets absent a closing letter/settlement agreement from
the IRS and the DOR would be a breach of the co-personal representatives’
duties, and the Estate informed INWCF of such on July 8, 2016, in
correspondence that states, inter alia, “I do not recommend large
distributions of the estate or trust assets until an estate tax closing letter has
been issued.” CP 246. Additionally, even as early as November 2015,
INWCF was aware from attorney Delay that it would take some time to
prepare and file the estate tax returns due to the size of and assets in the
Estate. CP 278-79.%

In sum, while the examinations of the state and federal tax returns
were ongoing, the co-personal representatives breached no fiduciary duty
by not distributing the residuary Estate assets until the examinations were
complete, and any additional taxes, plus interest and penalties, if any, were

paid and closing letters or settlement agreements were received.

20 INWCEF has likely dealt with taxable estates in the past and should be aware of
the length of time it takes to complete the estate tax examination process for a large and
complex taxable estate, particularly where the decedent also made taxable gifts that remain
subject to audit.
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(ii1))  The Co-Personal Representatives Met Their
Fiduciary Duties by Not Distributing Assets
to INWCF

In support of its motion to remove, INWCEF also claimed that Reugh-
Kovalsky and Gill were “repeatedly warned that refusing to honor the
bequest to INWCF would constitute a breach of their fiduciary duties,” CP
88, and that they paid all beneficiaries, save INWCF, and attempted to
resolve INWCEF’s interest by a $2.2 million payment. CP 92, 94. The
record here, however, not only discloses that Reugh-Kovalsky and Gill gave
INWCEF proper notice of the bequest in the Trust Instrument and diligently
undertook their duties to “take control of and protect estate assets, pay
creditors who properly file their claims, prepare an inventory of estate
assets, file the appropriate income tax returns and pay income tax, file estate
tax returns and pay estate tax. . .”, just as the Estate’s attorney directed, CP
89, they followed the advice of Estate counsel by not distributing the
residuary Estate assets to anyone. CP 246, 278.

INWCEF asserted that the co-personal representatives distributed
assets to individuals and charities named in the Trust Instrument (including
Reugh-Kovalsky), but not to INWCF. CP 86. On April 15, 2015, Thomas
Culbertson, Reugh’s long-time Estate planning attorney, sent a “list of
priority items to be addressed sooner rather than later” which stated, inter

alia, that the co-personal representatives should:
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Determine whether to use a donor advised fund for the

charitable share as the Living Trust or negotiate the ability

to set up a private foundation, and notify the Community

Foundation of its bequest; Distribute the pecuniary bequests

to extended family and determine how to handle David

Dahlin’s share; Fund Doreen’s charitable remainder trust

after determining its trustee and determine whether to

attempt to change the charitable beneficiary . . .
CP 569. In accordance with this direction from counsel,?! the co-personal
representatives made distributions to the individuals, largely Reugh’s
family and charitable organizations named in paragraph C. of Article VI. of
the Trust. CP 446-81. At that time, although the co-personal
representatives had concerns about the Trust Instrument, no action had been
taken regarding the validity of the trust established under the Trust
Instrument. The co-personal representatives acted in accordance with
attorney Culbertson’s direction, who, based on the above statements from
his letter, seemed to have concerns about the “bequest” to INWCF.?

Moreover, the co-personal representatives acted with appropriate

caution. Promptly after being served with the petition, the Estate’s attorney

2l The co-personal representatives should not be held to have breached fiduciary
duties where they followed the advice of counsel. See In re Shea’s Estate, 69 Wn.2d 899,
421 P.2d 356 (1966) (court refused to impose constructive trust where widow on advice of
counsel used checking for personal purposes although account was estate asset).
Washington law provides, for example, that advice of counsel can negate an inference that
a party has acted in bad faith. Kitsap County Juvenile Detention Officers’ Guild v. Kitsap
County, 1 Wn. App. 2d 143, 161, 404 P.3d 547 (2017).

22 Culbertson and his firm have been sued for professional negligence by the
beneficiaries (Spokane County Cause No. 18-2-01232-0).
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sent a letter to the individuals and charities (still in existence) that received
distributions from the Estate (other than the Reugh children) enclosing a
copy of the petition. CP 263-64. The individuals and charities were advised
that if Reugh’s trust was determined to be invalid, the recipients of the
distributions, and federal and state tax returns would need to be amended
and additional estate tax, interest and penalties paid due to the removal of
the large estate tax charitable deduction claimed by the Estate in the
originally filed returns.?
In sum, the co-personal representatives properly handled the
distributions and did not breach their fiduciary duties.
(iv)  The Co-Personal Representatives Did Not

Breach Their Fiduciary Duties in Making
Distributions

The trial court concluded that Reugh-Kovalsky and Gill improperly

paid $4.875 million to nine beneficiaries, CP 827 (FF 15), and made a $2.2

23 Until a final determination was made regarding the validity of the trust

established in the Trust Instrument, the co-personal representatives could not distribute the
Estate’s residuary assets because the proper beneficiaries would not yet have been
determined. Additionally, if the trust under the Trust Instrument was determined to be
invalid, the co-personal representatives would be required to seek the return of the
distributions made to the individuals and charities listed in Article VI, paragraph C of the
Trust Instrument. RCW 11.103.050. The co-personal representatives would be required
to calculate a revised federal and Washington estate tax due (including interest and
penalties) and submit amended returns to the IRS and DOR, which would then be subject
to further examination by those agencies. If the trust established under the Trust Instrument
was invalid and additional tax was owed because individuals rather than a charitable
organization received the residuary estate, the amount received by those individuals would
be significantly less than the amount INWCEF asserted that those individuals would receive
due to the additional estate tax, interest and penalties imposed.
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million offer to INWCEF to satisfy its interest. Id. (FF 16). Neither action
was a breach of fiduciary duty.

First, as noted supra, the nine referenced beneficiaries were largely
family members or charities. Each was notified that if the Trust Instrument
were invalidated, the payment might have to be returned as required by
RCW 11.103.050(3), the statute under which the petition was filed. This
statute therefore anticipates that distributions may have been made by a
trustee to beneficiaries named under a trust instrument even though that trust
is later found to be invalid. Additionally, the statute also prohibits a trustee
from making distributions in accordance with the terms of such contested
trust instrument if the trustee “knows of a pending judicial proceeding
contesting the validity of the trust.” RCW 11.103.050(2)(a).

Acting on the direction of attorney Culbertson, Reugh-Kovalsky and
Gill issued checks from an Estate account to persons named under the Trust
Instrument prior to any petition being filed to contest the validity of the trust
under the Trust Instrument. Because distributions were anticipated by the
Legislature as noted above and liability placed on beneficiaries to return
distributions made from an invalid trust is clearly set forth in the statute, it
would be inequitable to hold a trustee (or in this case, the co-personal
representatives acting on the direction of counsel) in breach of their

fiduciary duty in making a distribution that is later determined invalid when
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the fiduciaries were not on notice a challenge to the validity was being
made. In fact, Reugh-Kovalsky and Gill acted promptly in their capacities
as co-personal representatives to put the recipients on notice that the action
was filed and that the recipients may need to return the distribution received
in order to give the recipients time to consult with their own counsel and
prepare to potentially return the funds.

With regard to the $2.2 million payment to INWCEF, the Estate’s
CPA, Dominic Zamora, initially made that proposal:

Mr. Reugh’s will contains a charitable disposition. As such,

we are prepared to transfer approximately $2.2 million to the

Inland Northwest Foundation. The charitable contribution

would consist of an IRA in the name of Mr. Reugh with an

approximate fair market value of $1.5 million and

approximately $720,000, which is the current actuarial value

of the remainder interest in a charitable remainder unitrust

created in Mr. Reugh’s will. The transfers would be

completed with a combination of cash and publicly traded

securities by the end of the first quarter of 2016.
CP 585. The Reugh children did not believe that the Trust Instrument
reflected their father’s intent regarding the disposition of his estate. The
purpose of the offer was to open discussion regarding the trust gifts and to
give the INWCF the present value of what it would receive under the

Doreen Decker charitable trust immediately (rather than waiting until she

passed) in order to obtain consent to establish a private foundation to hold
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the residuary estate.®* There was no understanding by the personal
representatives at that time that the trust was not never initially funded and
could be invalid. The Zamora letter refers to the “will” rather than the Trust
Instrument and does not clearly explain what the “offer” is intended to
accomplish. That this was the purpose of the offer is reflected in the April
1, 2016 response letter of INWCEF’s counsel. CP 187, 428.

The personal representatives did not breach any fiduciary duties in
making such a proposal.

4) The Trial Court Erred in Appointing an Institutional

Personal Representative in Violation of the Will’s Provision
Governing Successor Personal Representatives

K. Wendell Reugh made specific provision for the appointment of a
successor personal representative where existing a personal representative
could not serve. Rather than honoring that provision, the trial court violated
it in appointing NWTM as the successor personal representative in its
December 22, 2017 order. CP 827.

It has long been the rule in Washington that a testator’s choice of
personal representatives controls, in the absence of statutory
disqualification or fraud. Lauridsen, 179 Wash. at 202-03. See also, RCW

11.28.010 (“If a part of the persons thus appointed refuse to act, or be

24 Reugh’s Trust Instrument established a charitable remainder trust for his

longtime companion, Doreen Decker. CP 335, 346-47.
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disqualified, the letters shall be granted to the other persons appointed
therein.”).  No such disqualification as to a successor personal
representative was present here.

Reugh could not have been clearer in directing how a successor
personal representative was to be chosen — his children were to do so.
Rather than honoring that direction, at the behest of INWCEF, the trial court
usurped the testator’s intent to keep such a vital decision “in the family.”
NWTM then betrayed its true colors by discharging the Estate’s existing
counsel and fundamentally altering the Estate’s position in this litigation,
falling into lockstep with INWCEF’s position when it did not need to do so.
It could have finished the Estate’s administration. Instead, it became a
stalking horse for INWCF’s arguments.

The trial court erred in discharging Reugh-Kovalsky and Gill for the
reasons previously voiced, but even if the Court agrees that they should be
ousted, it should reverse the trial court’s selection of NWTM as the
successor personal representative and remand the case to the trial court to
allow the Reugh children to select any successor personal representative in
accordance with the decedent’s stated direction.

(5) The Co-Personal Representatives Are Entitled to Fees Under
TEDRA at Trial and on Appeal

The trial court denied a fee award under TEDRA to any party to this
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motion, CP 828, but Reugh-Kovalsky and Gill were entitled to a fee award.
The trial court erred in failing to award them fees from INWCEF, particularly
if the Court agrees that the trial court erred in ousting them as co-personal
representatives.

RCW 11.96A.150(1) provides that courts in TEDRA proceedings,
may order attorney fees to be awarded to any party from another party, from
the trust, or from a nonprobate asset at issue. Courts

[m]ay in [their] discretion, order costs, including reasonable

attorney’s fees, to be awarded to any party: (a) from any

party to the proceedings; (b) from the assets of the

estate...involved in the proceedings; or (c) from any

nonprobate asset that is subject of the proceedings. The

court may order the costs, including reasonable attorney’s

fees to be paid in such amount and in such manner as the

court determines to be equitable. In exercising its discretion

under this section, the court may consider any and all factors

that it deems to be relevant and appropriate, which factors

may but need not include whether the litigation benefits the

estate...involved.

(emphasis added). Washington law has long recognized that where an
action confers a benefit upon an estate, an award of fees is appropriate,
Matter of Estate of Niehenke, 117 Wn.2d 631, 648, 818 P.2d 1324 (1991),
but not compulsory. In re Estate of Mower, 193 Wn. App. 706, 728, 374
P.3d 180, review denied, 186 Wn.2d 1031 (2016). Indeed, in cases where

parties have sought to oust personal representatives or trustees, Washington

courts have awarded fees under TEDRA. Bartlett v. Betlach, 136 Wn. App.
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8, 146 P.3d 1235 (2006), review denied, 162 Wn.2d 1004 (2007); Cook v.
Brateng, 158 Wn. App. 777, 262 P.3d 1228 (2010).

The co-personal representatives were responsive to INWCF’s
inquiries concerning the Estate. The co-personal representatives’ counsel
communicated with INWCEF’s counsel regarding the status of the estate and
gift tax examinations. INWCF was aware, without objection, of the co-
personal representatives’ determination not to distribute the residuary assets
of the Estate until these examinations were completed and closing
letters/settlement agreements received. In an effort to access Estate assets
to which it is not entitled, INWCF claimed it was treated unfairly and
refused a distribution before the co-personal representatives completed the
administration of the Estate and before the resolution of the petition on the
validity of the Trust. INWCF’s motion to remove the co-personal
representatives was a thinly-disguised effort to gain a tactical advantage in
its campaign to seize the Estate assets from its legitimate beneficiaries. As
noted supra, the co-personal representatives neither breached fiduciary
duties nor were conflicted in their activities.

This Court should reverse the trial court’s order on fees and order
INWCEF to pay the co-personal representatives’ attorney fees and costs both
at trial and on appeal.

F. CONCLUSION
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Although INWCF was not a beneficiary of K. Wendell Reugh’s

Will, nor did it receive a bequest under that Will, it hopes to morph a

technical reference to it in an infer vivos trust that never became effective

into the wholesale seizure of the Reugh Estate’s assets. This effort to oust

the Estate’s co-personal representatives and to install a pliant institutional

personal representative is but one facet of that effort.

The trial court erred in removing Reugh-Kovalsky and Gill as the

co-personal representatives of the Estate and named co-trustees in the Trust

Instrument, and in appointing NWTM as their successor. The Court should

reverse its December 22, 2017 order. The Court should award the Estate its

fees and costs at trial and on appeal.

DATED this{H\day of May, 2018.
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APPENDIX



RCW 11.28.250:

Whenever the court has reason to believe that any personal representative
has wasted, embezzled, or mismanaged, or is about to waste, or embezzle
the property of the estate committed to his charge, or has committed, or is
about to commit a fraud upon the estate, or is incompetent to act, or is
permanently removed from the state, or has wrongfully neglected the estate,
or has neglected to perform any acts as such personal representative, or for
any other cause or reason which to the court appears necessary, it shall have
power and authority, after notice and hearing to revoke such letters. The
manner of the notice and of the service of the same and of the time of
hearing shall be wholly in the discretion of the court, and if the court for
any such reasons revokes such letters the powers of such personal
representative shall at once cease, and it shall be the duty of the court to
immediately appoint some other personal representative, as in this title
provided.

RCW 11.68.070:

If any personal representative who has been granted nonintervention powers
fails to execute his trust faithfully or is subject to removal for any reason
specified in RCW 11.28.250 as now or hereafter amended, upon petition of
any unpaid creditor of the estate who has filed a claim or any heir, devisee,
legatee, or of any person on behalf of any incompetent heir, devisee, or
legatee, such petition being supported by affidavit which makes a prima
facie showing of cause for removal or restriction of powers, the court shall
cite such personal representative to appear before it, and if, upon hearing of
the petition it appears that said personal representative has not faithfully
discharged said trust or is subject to removal for any reason specified in
RCW 11.28.250 as now or hereafter amended, then, in the discretion of the
court the powers of the personal representative may be restricted or the
personal representative may be removed and a successor appointed. In the
event the court shall restrict the powers of the personal representative in any
manner, it shall endorse the words “Powers restricted” upon the original
order of solvency together with the date of said endorsement, and in all such
cases the cost of the citation, hearing, and reasonable attorney's fees may be
awarded as the court determines.
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such 55 the power to-convert to a diffirent kind oz smuumt of v, ahid the
ot o velsct e method of settlement of the proceeds ofuny such policies.
X M_metﬁwhmmmmﬁn
'an mmwmmm&msm

sndment o Ferwoostion by WiHll o mddition 4 ey bther sietbod of
Brne qﬂnrnwmummysdmnuqhbg:puﬂﬁcuﬁh&mwur&wapmnmmﬁnSqﬂgﬂsLmn

ﬂﬁmaﬁuﬂ:wnmdm&kqmmmmuaﬂbd&mﬂnpuh
ARTICIE V.
ot Dispositive Provisitus Whils Beitlsr Ts Living

bt Setsor v, i Trasisshall ol payspents o tmosf of ssos ot Trust
Estite of the Settlordirects, Ary smoust Tt 50, Sistzibuted shall be potutulited as part of the

WA SN s 4 e [ ad o
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Coctusnd Texsg. AH of the following pro-residucry gifl hat s, ol the followsng

- ‘,. ﬁgmﬁmg&mﬂmwm&m shall be wmdg Jree of
any estaf: jox and free-of any cosls of adwinistratios. :

Lk ¢ Beinsts m‘mmmm&mm
{3 the cass of iudividasls) the retipient survives Settio. The pifi 1 any

O Wyeneril Pechiniaiy

indf{idudl whe predeceases Setloy shall Japse,

E|

P s s v s G idera s

P e N Moy e s e S ey

" VT Two Himdeed Fifly Thousund Dollars ($250,000.00) eash fo Setrlor's
LA Twenty Thousatid Dollars ($20,000,00) cash by Ssttior® nivce,
CAROLYN FONES,

*“"37 Twenty Thosgud Dollar (520,000.00) cash tn Sestlar’s yephew; DAVID

_ :ﬁ v&  Tyeaty Thonsand Dolars ($20,000.00) ona 10 Settlor’s nephew, SCOTT

LS. T Thomend Dol (510,000.00) e o 772 SHRINER'S
DSPITAL FOR CRIPPLED CHILDREN, Spokain U, Spokens, Washingtor
5. Twentyfive Thonsand Dolless (§25,000.00) sesh to UNETED CENTRAIL,

YTHODIST CHURCH, Spakens, Washington,
"7~ Fifty Thousand Doflers (350,000:00) cash 9 Sedtors remer dmugiret-iy

5; Invy, XAH:‘WR.EUGH,!mlmshnhasmarﬁnd.

I 3
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?ﬂg'-:punﬁnygﬂhwékuhfiﬂmwuﬁnh.Aﬂr#ﬂtowdﬂdvﬁopnduxﬂnnﬁ&
Batfjie: shu heﬂuﬂaunmaduhrbdnmudunmhrn@nqxnmnwundﬁnuaqysdhwnmwuﬂuz

desgendigit who predeccasas Seitlor sbull Inpse:

; {: 1. Iasamnr-anunaumnnnnaﬁmmmﬁnnmrharnnaaaThmuuﬂ

! Dl (31,500,000) esch, raduoed, boweves, by e snov of money o yuiicly taded -
: ':"uunhdﬁldmnimqmushtﬁmﬂnwmmww*ﬁﬂ .

i ife MafyAns Reugh. At fhe option of Settlors son JAMBS R. REUGH, his share way

: "}M&ﬂhﬂinqﬁdhurﬁﬁpﬁthriﬁhbkhﬂdﬁﬂﬂumhnufﬂﬂﬁnfaﬁpdhnwhmﬁwdn

| 35*'_TE§E&rsgmwkﬁmhuymummhwbdmwhmaﬂkdtuuwmmmg

' Mmmmmmﬂﬁﬂmwﬁmhm
1}istE byihukf@ﬁmauMBhﬁmuhnlkndLwmnnunhinuuhqpnﬂhhnmn”qﬂng

¢ L sumu:mimuhuuﬂbmmhzwuuﬂmnumﬂnuwumnmwbﬂn&
i mmmmmmbuf&.?mmmm
_3fd&gaﬁuﬂﬁﬁmuSﬂ&f&ﬁmvﬁhk&hmmwhmmnduﬁﬁshnmmnfmmﬁ
etapersinry trnkts, the dixtribution of which may Tesul o some of fheir grepdchikirin.
Ving Merger tnfotosts thatl dfher pidokildren. s Sottior's expross infention that

nfo:scoount, Setlor*s grendclildren cash hieve oialintefosts, of each class of inprsst, fo

BEh cagity, and HOLLY A, POGUETTE hes futcrosts, of cach slass, that ars 16 foss than

alf"of the interests held by sach of Settlor’s grindelildtes. Swishr thereftsrs Jivects the

mutcessor Trustes of this' Trost, and ssks the trustee(s) of M late wife's testamentary

ysts {bonsistent with the trusts® governing insiruments), fo ziaké distibutions of
- o

= -
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2, hmummammmwmmm
.m“w,mqmmnﬁﬁ&mh&gﬂhﬂﬂmﬁﬂn!&uﬁChﬂﬁﬂdthhmSnmudhma

MM G MaaE A e b ameme ey o s L

' : bomat
fnﬂﬁﬁﬂnumnhz;olntﬁnhmﬂhmqqfunhoESHHﬁfssudﬂyumkﬁnﬁuu
b ime of Bottior’s flsath exuals the holdings of the great-grandekdid who Bolds the

.

" Hfho Trost Batate hiolds Sosnfficient interssts in eifher or both eatifios o
wnmplish said aqualizmtions, thew the snocestor Trustwe i dirested do ke equalizing

A

mhmbwmmw*

W R TH o et

ot o the K. Weayiel Reagh Couritsbje Xpijatnder Trust for e il beaedit of DOREEN
DB@KE&,E’WM&W 1o, s g el Bupme. Tho tist el v e

M w1 Jores and condit .

1S i: 1. mmmmmummnm

.1 - The income benefitiary shisl] be entbtied to &y Enmmal mitmst digribution
: ol’ﬁapuuﬂ(%)dﬁenﬂfmrmmmﬂfﬂémﬁhm(unﬁheﬁm

~ : i , 5n
u) T
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"

{  dhy of onch colondar ous)payable & coustiaty fostlimets g ot ey of sach
1 oplender quater..

|, 3. Theremuinderbensficiiry shall be the charable fond,qr trast doscetbed in
. G. helow,

. & Thetast shall trsiimats upon the death of DOREEN DHCKER.

:S:  Thetust shall be govemed by tin s of the siato of Washington,
6 Shpuld DOREEN DECRER digclaim het interest or e & porticn of her
sa& in the trust, the succssscr Tiustoe shel distiibote the bequest (¢t such portion,
Eggagg& pevagraph O, below, freeoF trust,
.J 1/ is Setttor's express infention that this trogt, for the bepefit of Doreca
?Eﬂn such p manrier 43 o qualify as o cheyitsble ranainder prust under

M ) ;r ggggﬁ&o%&?#ﬁ? :
te. Soundation Settfor my have sstabtished sylmequant 10 execting i Trust
" Shstruieeat, or i up such foundation has beca establighat, toa 2 charifble danor-advised
o stablishad by St uboeguedt o exeeting s Teust ket it et
H

g&ﬁ?ﬁ%_ggﬁgﬁﬁ .

mmmmmm



r -

]
W the kinds of charitable organizations Setifor has given nsﬂﬁwﬂ_mﬂﬁﬁr!qsﬂﬁnﬁ
: E&#Ezeﬁsﬁ

ﬁ e trust bearfits of @ benediclery shall not be Hable for bis debts, shll not be subjent o
Frobeiss br iz by auy cqurt, and shall ot penstitte siseis in fis bukruptsy or hoFvency of
.EﬁanﬂTaaqrb;ﬂﬁﬁaaﬂniuranuamqse;unawwnxnssnﬂaﬁnﬁaB?Hqudn
enipfits,
ARTICLE VIIL
Powers and Dutics of the Trustes
“ ?EE%EE&%EB&EE&@??&

- Notwithetanding the powers conferped upon any Timstes, ifmi individugd 5
uﬂﬁﬁm & Trustie of a trust hetein asteblishad and the trost holds & edife Insuranve policy.

“.. indiivitiaet's e, wooks Trusteo shall in o cissumstanoes have-any right, tifle, pawer
of inferex] Whatsorver with resprict to msHBEWwu&mhﬁnﬂ&nswpnnﬂuasgruﬁnﬁsananp
u&_?. shall b held and exsrofsed only by & Co-Trusips. ¥ no Co-Trusios it sorving wih
sgﬁ vidusl, thea the sutcessor Trostee nemed ih it this Trost khal} exerciss wuch pewens, or, i
uo_ 507 Truated: {5 abie sid willing .50 pet, then the Trustoe may-scloct € Co-Trstee o

pse of holding eid exevuising the fnvidents of ovacrship in sty sighpolicy.

m guﬁxﬂagﬂag

Pt 1L "WhileSetflor Bves, the Trustec shall be under 1o obligaticn to pay sy

! furms; axsesments, of bther churges nincessary o ksep nprmes pollsics on the ity

:  GfSuttior in foroe, nax shall the Truwtos be wder say ohligition to expertsis, wherher the.
B ..?ﬁaykﬁ&&ﬁ;ﬁmauﬁm@;rn&QE&W@uwﬁwﬁaaneﬂomnwus?uasﬂaunm
iy, The Trustee shall keep safely all policies depoxited with it and shafl, at the

| shyusst of the Scttr exsoute such releases. and other instruments a5 may b required fo
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e ke A St e o

b oA

R T

i r-

it the Seftlor £ exorcise any-optlois, privilegés,or powess eserved 16 hirg

" & Uponths death of the Settlo; the Tiustee shall roockvs ol such sims of
amey # shall bécauiic due wndir fhe teing of asy policics of i nsarnce payshls 1

e Trusies, including doubls indemity binedits, atd hold the saroe i, trust for the uses
nd pufposes bereinafier sot forth. To follilate &e seoeitt of mch, sumns of mogey, the
rustee shall hirve the power fo exesuts iy deliver tepeipts and other, instroments 1o
spmpromise. or adjust disputed claims, in such menner a2 sre Beretgary mnd proper for fhe
suﬁhnﬁﬁﬂﬁjn&uIhnmd%iﬂeﬁsmﬁmnmWﬁhiﬂﬂﬂﬁwwmuﬂcnnu

aummkmuwbmhdmﬁd.ﬁhnﬁﬁnﬁmisﬂ;ktwm
ability, or sxpenic, including attoimeys* fees; ind provided, furthey, that the Trotes is

d, ipits sobe: discration, to use sy funds in its hands, whother yrincipal or

igeome, to pey. tis costs end expenses, inthuding etfomeys® fies, of bringing art acior for

fvances made for such purposes. Upon payment to the Trastes of the smougts due
pder poficies of insarance peyabls hereunder, the insorancs compandes ipgning siish

ies shall b rebieved of all further fisbility bereundsr, dnd 90 such Gompany shall be

e m:e@mﬁbﬁiwmmmﬁppuﬁmma'ofﬁemmw

mmammwmmmm real or

yuﬂumlﬁumﬂm!%nmmﬂihﬂﬂnﬂmuhmaf&nﬁhrnnmﬁdﬁmﬂ&!ﬁﬂhﬂrﬁmnﬁmemmmof
Mmmm%wﬁwmm«mwhw
presciitntive, even thongh, the Trastoe is.anch Persons! Represmattative.
: ' ARTICLE IX.
' - Bugressor Traustes
A, Uponthe death, resipustion, or insbiity of X. WENDELY, REUGH 10 serve as
Truffee, POMINIC ZAMORA and JAMES M, SIMMONS shall serve at succossor Co-Trasteos
of this Thust and of sriy testamentsiry trusty detaklished by the tems of Shis Trust,
P
i £
REUBH
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e {*

B T e svent of the-doath, resigrting, o mubiity of DOMINIC ZAMORA ar

%..K%Eg e suooessor Co-Trustees, s yemaiaing Co-Trustes dhell

| coifinasoserve with such sditons] porech s shall be disigasied es Silows: :
Pl I e cas of this Trus, fhe renisinisg Co-Trpsioe shall nomines fimee

1 ¢ and Bctfior's %E%E%ggggg

* nﬂgsgagga?g

; 2. e cas of the charitable nassindes frost esteblished inftially for e

'+ of DOXENE DECKER, tho restsining Co-Trustes shall saminste thros persons

| ol DOREINE DECKER (or i€ the is incagacitsied sich person 85 holds e power of

! cinky of serves a3 bar gusrding), HOLLY A. POQUETTE, swd fhe person then seeving

1 o exeoutive st of oo land Nortivest Conmnugity Foungaton el slect, by

- &qaﬁggﬁgﬁgaﬁaagaﬁ?g

o ! ARTICIE X,

RE Tuces, Debts, snd Expemees .

"t 4 Uponthe desth of the Settlor, G Troslee shall pey out of the Trust Bitate ali
ne?‘,,ﬁaeua&a&&aomﬁ Scitior’s probaie cstate and all expotises of the

iinistition of the T igﬁgiﬁgeﬁaﬁgggﬂ.

&&EE&E&&B%&EEWB &gﬂgrsﬂaﬂ E
a& &gggﬁgg.ﬁzv&mﬂn?%sﬁ
&ad m&ﬂﬁmmﬂnﬁcaSﬂr&nﬁaaqaﬂﬂﬂn puregmph G. of Asticle VL ‘

' E- . All estate taxes and other taes iriggoved by Settior’s diath end sttribatshle o
nsyet pabeing prrsusnt 1 the terms of this Tmst or ofherwise shall b peid from e residmry
ﬁuﬁ %Eﬁ?gﬁggagﬁﬂgﬁ
srovided] hovever, et if fie Seffior’s gross estako for atete or foderal egiate oy purposes.
E&Ha - valus of amy property i) by resson of Seciion 2044 of the Iuteens! Revenns Oode, a5

nded: or analogons provision of staie lew (relating to cortain property for which the murital

ictiofs from forera} estate or gHY tass was proviously liowed), oz ) passing by benefilery
. o otfictveise oter firo puteussit 1o the terms of iz Trost, the Trastee shall be
%Fgﬂg?gﬂggsggggg
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e

dehﬂ; IWMﬁmmmwmwwmwm&
whmﬂn malafmhm irgremﬂm would have MWM

L. Thé Tepstee js anthoriyed to pardhase from e Persongl Roproseststive of the

of Sottior securities or ofher property, reel or personal, and elyo to zouke Joeus ot

At secured-pr posscured, t such Personal Representative, éven thoogh the frustes Is:
ni! Represendative.

: mmwmw&mwﬁpmmm
rescnistive, No compensatory adjuvtent shall be made for sdministration expense
oo federal income futher them estate tex-deduction. mmwwm

bz thromgh. fae Peisonal Represstdutive of the deceassd Settlor’s estete or atherwiss, e
<-mmmmmmmmwm ¥

raudﬁsﬁbmaumdeﬂhﬂﬁmmmmmﬂmbm‘m
&v@mmmmwmmmmmmmsmm:wﬁm

R E ARTICLE XL
I - Ineapacity
Foa “Incepucity” with espect fo-the, Settfor shell micen, fhat the Seitior is, in the
o] 6F the Teastes xpd with the writien opiuion of two medival Adctata, vnshie fo mankge
2] aitgd financial afliirs, whether becanse of Tiiness or for any ofher feason.

‘8" During enyperiod in which the Settlor Is focapasitated, fhe Trostoe shall to
mm%hﬂﬂmmmmﬂwm&muww&m

urﬁpﬁw&hﬁbmabmuﬁﬁsonmﬁhoﬂtnmnhunmpornmmﬁn&swbmhun&n1huuedunn

bestdor lmauhanﬁmqmuuﬂf&mSﬂﬂm@nnmumﬁuﬂammﬁntuﬂifunhmnmua@uﬂmﬂ
ﬂp@ﬂB‘Fﬁﬁlmﬁrmppr“Whﬂzshﬂ;pnﬂndlm the Trustes mey dijcontinné payments
direited Ly the Settfoi and may distegund ah affainpied extrcitie of ki Hghtreserved iy

I {"i - ’
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o1 ARTICLE XB.

P " Tweslidity

! & court of competent jurisiction shall yule invalid of inenforcesble sy of e
isiohs of i nstrommest, oo secnafnder ofthls mgtromaat el be given Bl foros and

quostioas pertaning o fhe velidity, nterpeesption, constroctfe, mnd dnisistratior;of
shall be determingd in ascordanos with the Lites of the Biete of Washingtrm.

ARIYCLEXNOL . -
Miscellzneons Provistons

mmsmkmﬂmﬁzadmmm&wuﬂwwh@omamm

EMaﬁamammu&amaw&cpwmhdhwﬁmaﬂuﬁmsmshudnm“dﬂdmu

_ shll fuciude those hereafter bogs or xidopied.
I 'lhwamﬁmwuﬂﬁmummgncmumdamcuﬂﬁﬁhmmwmmnqﬂGMydﬂumn
ddﬁig fxii ntumu#nsﬁwcmnmmnfanrpuwﬁﬁmL'

! WITNESS WHERBOF, K. WENDELL REUGH hes signed fhis Agreemént of flis
mmmmmwummm#dqm 2011,

T Fncdor A@,/

i

§ £

oo x.wmmmma
;-

H

/WM 1&“24

L ¥ WENDELL REUGH
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: Qn this4* day of Jauary, 201 1, personally appeared befors me K. WENDELL REDGE,
toe own 1o be the indjvidual destribedd in and who executed the within and foregoing
mmﬂﬁﬂﬁﬂhn@dﬁnmuﬂsiﬁ;ﬂ\ﬂmﬁymwm fior
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Original Filed

DEC 22 2017

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF SPOKANE

IN RE: THE ESTATE OF K. WENDELL | CaseNo. 15-4-00471-1

REUGH,

[PROPOSED] ORDER GRANTING
JoLyin Kovalsky-Reugh, Matk Rengh, and | INLAND NORTHWEST COMMUNITY
Jim Reogh, FOUNDATION'S MOTION TO REMOVE
CO-PERSONAL REPRESENTATIVES OF
Petitioners. THR ESTATE OF K. WENDELL REUGH
AND CO-TRUSTEES OF K. WENDELL
REUGH REVOCABLE LIVING TRUST

THIS MATTER. came on for hearing on December 8, 2017, on Iniand Northwest
Comumnity Foundation®s Motion to Remove Co-Personsl Representutives of the Estate of K.
Wendell Reugh and Co-Trustees of the K. Wendell Reugh Revocable Living Trust. James A.
McPhes appeared on behalf of Inland Northwest Community Foundation ("INWCF”),
Amber R. Myrick appeared on behalf of the co-personal representatives of the Estate of K.
Wendell Reugh and the co-trustees of the K. Wendell Rengh Revocable Living Trust. Mary
Schmltz appeared on bebalf of Petitioners JoLynn Reugh Kovalsky, Matk Reugh and James

| Rengh (“Petitioners™).

The Court heard argument from courisel and reviewed the following filings:

1, Motion to Remove Co-Persongl Representatives of the Estate of K. Wendell
Reogh and Co-Trustees of the K. Wendell Reugh Revocable Living Trust (“Motion™);

2. Meémorandum in Snpport of Motion;

3. Declaration of James A. McPhee in Support of Motion;

[PROPOSED] ORDER GRANTING INWCE'SMOTIONTO  RATIM | Ee™
REMOVE CO-PERSONAL REPRESENTATIVES OF THE 7 o= P Ll @ ccrany
RSTATE OF K. WENDELL REUGH AND CO-TRUSTEES 60F W, Mnhs Ave., Suite Ti4

OF £. WENDELL. REUGH REVOCABLE LIVING TRUST - Spokans, Wasiington 59201
1 Phones (S0) 455-9077
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Estate’s Objection to Motion;
Declaration of Ambec R. Myrick in Support of Estate’s Opposition to Motion;
Petitioners’ Response to Motion;
Declaration of Mary Schultz re: Petitioners® Response to Mation; and
Reply in Support of Motion.
FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Petitioners argued that INWCF failed to comply with RCW 11.68.070 in
secking the removal of the co-personal representatives and co-trustees, The co-personal
representatives and co-trustees did not raiss any sach argument on their own behalf

2. . The Court finds that INWCF substantially complied with RCW 11.68.070 in
filing the Motion.

3 To the extent INWCF deviated from any procedure referenced in the statute,
the co-personal representatives, co-trustees, and Petitioners were not prejudiced. The purpose
of the requirement that a party sesking the removal of e personal representative file & “petition

RN

. .. supported by effidavit” making & “prima facic showing of cause for removal” is to prompt

the court to rule on whether thers are grounds to reassinme jurlsdiction over a nonintervention
probate. See In re Estate of Jones, 116 Wn. App. 353, 362-63 (2003), reversed on other
grounds by In re Estate of Jones, 152 Wn.2d 1 (2004) "RCW 11,68.,070 provides that the
conrt may reassure jurisdiction over a nonintervention estate upon a showing that the
executor has failed to faithfolly execute his trust, or for any of the reasons specified in the
court-supervised administration provisions of RCW 11.28.250.”) (quotation marks omitted).

4. The Court reassumed jurisdiction over this probate when Petitioners filed their
Pirst Amendod Petition to Contest the Validity of a Trust, which was filed months before the
instant Motion. As jurisdiction had previously been reestablished, the Court was not required
to make a separate jurisdictional determination under RCW 11.68.070.

5. The Court also afforded counsel the option of scheduling a separste hearing at
which the co-personel representatives and co-trustees would be ordered to appear to address
the merits of whether cause for their removal existed. Counsel for the co-personal
representatives, co-trastees, and the Petitioners declined this option end agreed to proceed
‘with oral argument at the motion hearing.

{PROPOSED] ORDER GRANTING INWCE'S MOTIONTO  YAJZMA [ o™

REMOVE CO-PERSONALREPRESENTATIVESOF THE . = Piuiwesd =~ =
ESTATE OF X. WENDELL REUGH AND CO-TRUSTEBS 57 W, Main Ava, Saite 714

OF K. WENDELL REUGH REVOCABLELIVING TRUST - Spokens, Weshisgies 55201,

2
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6. The co-personal representatives, co- , and Petitioners had notice of the
Motion, filed extensive opposition briefing and exhibits, and received a fill opportunity to be
heard at the hearing. The Court finds that doe process was served.

7. The decedent’s Last Will and Testement (*Will”) contains a pour-over clause
ﬂ:%dmclstiﬁlﬁ&dmt‘sassets,mcwptmmnpmomlpmpeﬁy mbetansfenedtotheK.
‘Wendell Reugh Revocable Living Trust (“Trust”). TheW'ﬂlnlsopmdesﬂmtﬂaedecedmt
“make[s] no provisions . . , for any of my children who survive me.”

8. JoLynnKovalskynghnndSteveGillmpresenﬂymﬁngasﬂwpmmal
representatives of the Estato of K. Wendell Reugh (“Co-PRs”) angd trustees of the K. Wendell
Reugh Revocable Living Trust (“Co-Trustees”), Ms. Kovalsky is the decedent’s daughter.
mmﬂmmndewdmfslmgnmebmmggngﬂ. o HowBece off s

9. IoLynnKovalskyngh:ubmuﬁcmryoftheTmst. The Trust Agreement
mm&mm%mmdhammmgs Mark Reugh and James Retgh, are entitled to

‘pemm:arybaquests of §1.5 million each, subject to reductions for amounts received through
‘other family trusts.

10. WWCFisthoremamderbmeﬁmmy of the Trust.

1l TheCo-PRsandCoTrusteesoweﬁdumrymmNWCF. These duties
raquiretheCo—PRsaudCo—TmsteesmnesthCFwithﬁehighsﬂdegroeofgnodfajth,
diligence and undivided Joyalty.

12.  Petitioners JoLynn Reugh Kovalsky, Mark Reugh md James Reugh have filed
2 pefition contesting the validity of the Trust. In contesting the validity of the Trust, the
Peﬁﬁonmsmassmﬁngucompeungclumhﬁmdsﬂmtwwldothwmebed:smmudm

~ Aquecsed,”

ﬁtﬂv‘&mu\:f".

Aayviesimad| iS Ei\e&.

INWCF es the remainder beneficiary of the mwmmﬂymt@dﬂ:mmmm
clmmtheseﬁmds in a letter to INWCE's nounsaldmdlanunryr] 2017.

clmmwﬁmdsﬂ:ntwuuldoﬂmwmebe&mbmdm
INWCE, IoLynn Reﬁ'imﬂ“' A L it of inferest, Ms.
Kovalskycmmotﬁﬂﬁﬂthcﬁduciuych:ﬂesofgoodmﬂ:, diligence and mmdivided loyalty that
shcawastomWCFnsaOo-PRandCo-Tnmteewhﬂepmsumgacompehngclmmtothese
funds as a beneficiary,

[PROPOSED] ORDER GRANTING INWCF'S MOTIONTO  RATEAA, |
REMOVE CO-PERSONAL REPRESENTATIVES OF THE o L LIWRe oy couay
ESTATE OF K. WENDELL REUGH AND CO-TRUSTEES 601 W. Main Ave,, Snits 714

DFKWRHYGHMEWMT- Spokeme, Washinpion 99201
3 Phones (509) 455-9077
Fax: (509) 624-5441
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fall setisfuction of INWCE"s right to receive a distribution under the Trust. The Co-PRs and

14, Ms.Kuvalslcy‘soonﬂiotofintermtisimpmdeteveGﬂL Along with Ms,
Kovalsky, Mr. Gill edmitted the Petitioners® allegations sbout the purported invalidity of the
Trust in a pleading filed by the Co-PRs in response to the Petitioners’ First Amended Petition
to Contest the Validity of a Trost. Liks Ms. Kovelsky, Mr. Gill is no longer in a position to
taatINWCF“dthﬂwhighendegmeofgoodfﬁﬂLdiﬁsmﬂmﬂmdiﬁdedloyﬂty.

15,  ‘The Co-PRs and Co-Trustees have paid $4.875 miltion to nine beneficieries
HstedhﬂleTnmtimNding$l.5nﬁlﬁmeaohmMaKwalskymdhersibﬁngs;howm.
they now contend that the Trust is nvalid. The Co-PRs and Co-Trustees now contend that the
$1.5 million payments were made pursuant to the “Estate” and not the Trust. However, if the
Co-PRs and Co-Trustees are correct that the Trost is invalid, the payments of $1.5 million to
Ms, Kovalsky and her siblings from the “Estate™ would be expressly prohibited by th%
which specifies that the decedent “make[s] 1o provisions . . . for any of [his] children who
gorvive [him]."”

16. TnJamary 2016, the Co-FRs and Co-Trustees offered INWCF $2.2 million in

qbdbie.

Co-Tinstecs extended this offer without disclosing to INWCF that the anticipated distribution
to INWCF under the Trust exceeded $16 million. The Court finds that the Co-FRs and Co-
Trustees committed & serions breach of their fiduciary duties to INWCF in meking & heavily
discounted offer withont disclosing the enticipeted amount of the distribution INWCF would
et ot ot 145 NN 0 T T o eoges
ORDER puclusive effect om anwy disputed issuesof

17.  INWCF's motion to remove the co-Personal Representetives is granted. fact ovllaw reladi
JoLymelskwaghmﬂSchﬂlmmwmomuspmonﬂmmmvmfﬁ e vealida
the Estate of K. Wendell Reugh pursuant to RCW 11.68.070 and RCW 11.28.250. ig";“;ﬁ‘i

18. INWCEF's motion to remove the co-Trustees is granted. JoLynn Kovalsky Arhotaded,
Reugh znd Steve Gill are hersby REMOVED as trustees of the K. Wendsll Reugh Revocable Petiivou,,
Living Trust pursuent to RCW 11.98.039. e

19.  The Court appoints Northwest Trustes & Management Services g Personal
Representative of the Estate of K. Wendell Rengh and Trustee of the K. Wendell Rengh

Revorceble Living Trust.

[PROPOSED] ORDER GRANTING INWCF'S MOTIONTO (AT WA, | Eie™
REMOVE CO-PERSONAL REFRESENTATIVES OF THE Am,m“mmmcmm
ESTATE OF K. WENDELL REUGH AND CO-TRUSTEES 501 W. Main Ave., Suite 714

OF E. WENDELL REUGH. REVOCARLE LIVING TRUST - Spoknz, Washinpton 55201
4 Phone: (509) 455-3077
Fox: {505) 6245441
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20. INWCKE’s motion for an award of attorney fees and costs is denied, as are
Petitioners’, the co-PRs', and fhe co-Trustees® requests for the same, Said parties ghall bear
ﬁdrownmwmeyfeesandwstsrdmdmﬁismﬁon

DONE IN OPEN COURT this A day of /}méh L2017,

e G

Superior Judge

2t. The Couwntincorpovates its oval mlinas made of tHie
RrzsanAment™ Heavi-«s e Decewler 22, 20071

2Z. The Clerk shall isSve- letfers Wﬂf 4o

Nodhmast Tostee € Mn.ua?umﬁ’ Sruas LL.C
Forbni fa

22 Povsvand o CR 62, enforvement™ ot this Ocker
is Stuged fov A period of fovrfeen (W) days
from. the dake of ewdni. “The Esfate and e
Twst shall bemanaged loy s veimoved Co-PRs
and Co-Trusfees Sreve il and Jolynn \(aualsla{ ;

during Hais 1-day poied -

'BSTATE OF K. WENDELL REUGH AND CO-TRUSTEES o e Balta T14

OFK.W'ENDE[LREUGHREVOCABIBLIVINGTRIET— Spolame, Washington, 99101
5 Phone: (509) 455-5077
Fam: (305) E24-6441




By

Amber R. Myrick, WSBA #24576
Attorneys for Estate of K. Wendell Reugh

Mary ScurzLaw, 8. () 0y 1797 95 orecl o

Y

Maery Schulfz, WSBA #14198/
Atforneys for Petitioners

[PROPOSED] ORDER GRANTING INWCF*S MOTION 10 “E“‘W
REMOVE CO-PRRSONAL REPRESENTATIVES OF THE , ynormssioNar LOMTED LIABILITY COMPANY
BSTATE OF K. WENDELL REUGH AND CO-TRUSTEES @1 'W. Muin Ave., Sulte 714

OFK‘WENDE[LREUGHRBVDCABLEHWGTRDST- Bpckene, Waringten $5201
6 Fhoxe: (509) 455-9077
Fax: (50) 624-6441
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