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A. INTRODUCTION 

This is a case in which a large, well-connected charitable 

foundation, the Inland Northwest Community Foundation (“INWCF”), 

named as the default entity under an unfunded revocable trust instrument to 

preserve an estate tax charitable deduction, has used every opportunity to 

insinuate itself into a position to seize the assets of the Estate of K. Wendell 

Reugh (“Estate”) despite a pending action to determine the validity of that 

unfunded revocable trust.  

K. Wendell Reugh (“Reugh”) engaged an attorney and accounting 

firm for his estate and business planning during his life.  Reugh established 

and operated business entities and, as part of his tax and estate planning, 

created and funded certain trusts for his descendants.  Reugh’s primary 

testamentary instrument through the many years of his planning (both 

before and after is spouse’s death) was a Will that outlined his intent 

regarding the disposition of his remaining assets, but in 2011, Reugh 

executed a nonintervention Will (“Will”) and inter vivos revocable trust 

instrument (“Trust Instrument”).  Reugh never conveyed any money or 

other property to himself as the initial trustee named in the Trust Instrument 

and did not otherwise activate the Trust Instrument for any purpose.  Reugh 

died in March 2015, and the nonintervention Will executed in 2011 was 

admitted to probate.  The Will made a provision for the appointment of 
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personal representatives, who were appointed in accordance with the Will, 

confirmed by the court, and granted nonintervention powers.  The Will 

named Reugh’s children and the Trust Instrument as Estate beneficiaries.  

The Will did not identify INWCF as a beneficiary, nor did the Will make a 

bequest to INWCF.   

INWCF has, nevertheless, claimed that it is the de facto residual 

beneficiary of the Estate and it is entitled to the bulk of Reugh’s Estate.  To 

further its effort to seize the Estate assets, INWCF moved to oust the 

Estate’s personal representatives for alleged breaches of fiduciary duty and 

conflict of interest, and the trial court complied.  To compound its error, the 

trial court appointed an institutional personal representative, Northwest 

Trustee and Management Services LLC (“NWTM”), contrary to the Will’s 

process for selecting a successor trustee, that has done INWCF’s bidding by 

abruptly changing the Estate’s position in the litigation to determine the 

validity of the Trust Instrument to merely echo INWCF’s position.   

This Court should not countenance this naked power grab.  It should 

reverse the trial court’s decisions to remove Reugh-Kovalsky and Gill as 

the co-personal representatives of the Estate and named successor co-

trustees under the Trust Instrument.   

B. ASSIGNMENTS OF ERROR 

(1) Assignments of Error 
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1. The trial court erred in entering its December 22, 2017 order 

removing the co-personal representatives of the Reugh Estate and the 

named co-trustees under the Trust Instrument and appointing a successor 

personal representative and trustee. 

2. The trial court erred in making finding of fact number 1 in 

the December 22, 2017 order.  

3. The trial court erred in entering finding of fact number 2. 

4. The trial court erred in entering finding of fact number 3. 

5. The trial court erred in entering finding of fact number 4. 

6. The trial court erred in making finding of fact number 7. 

7. The trial court erred in making finding of fact number 11.  

8. The trial court erred in making finding of fact number 12.  

9. The trial court erred in making finding of fact number 13.  

10. The trial court erred in making finding of fact number 14.  

11. The trial court erred in making finding of fact number 15.  

12. The trial court erred in making finding of fact number 16.  

(2) Issues Pertaining to Assignments of Error 

1. Did the trial court err in acquiescing in INWCF’s 
effort to seize the assets of the Reugh Estate by removing Reugh-
Kovalsky and Gill as the co-personal representatives of the Reugh 
Estate under RCW 11.68.070 when they did not breach their 
fiduciary duties as co-personal representatives of the Estate and their 
actions were not conflicted?  (Assignments of Error Numbers 1-12) 
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2. Did the trial court err in appointing NWTM as the 
Estate’s personal representative where it failed to comply with the 
Will’s direction on the appointment of a successor personal 
representative?  (Assignments of Error Number 1) 

 
3. Did the trial court err in denying an award of fees 

under the Trust and Estate Dispute Resolution Act, RCW 
11.96A.150 (“TEDRA”) from INWCF to Reugh-Kovalsky and 
Gill?  (Assignments of Error Number 1) 

 
4. Are Reugh-Kovalsky and Gill entitled to an award of 

fees on appeal from INWCF?  (Assignments of Error Number 1) 
 

C. STATEMENT OF THE CASE 

The late K. Wendell Reugh simultaneously executed a Will and the 

K. Wendell Reugh Revocable Living Trust instrument (“Trust Instrument”) 

on January 4, 2011.  CP 335-53.  That Will was straightforward.  It made 

specific bequests to his children, CP 335-36, and then named the trustee 

acting under the Trust Instrument as the residuary beneficiary.  CP 337.  The 

Will did not name INWCF as an Estate beneficiary, nor did it make a 

bequest to INWCF.  CP 335-39.   

The Trust Instrument has an inter vivos component where Reugh is 

named as the sole settlor, trustee, and beneficiary during his life and the 

Trust Instrument reserved to Reugh the opportunity to manage and utilize 

the Trust assets for his benefit without restriction.  CP 342-43.  Following 

Reugh’s death, the successor trustee was directed to make specific, 

extensive monetary bequests.  CP 344-47.  He made a series of specific 



 

Brief of Appellant - 5 

 

“pecuniary bequests” to family members and charities.  CP 344.  He then 

made provision for his descendants.  CP 345-46.  He established a charitable 

trust for Doreen Decker.  CP 346-47.  He indicated an intent to create a 

residual charitable trust.  CP 347-48.  INWCF was a potential default trust 

beneficiary named in order to preserve the estate tax charitable deduction 

for the Estate if Reugh was unable to form his private charitable foundation 

or donor-advised fund before his death; Article VI.G of the Trust Instrument 

directs the disposition of the residuary assets of the trust (not the Estate), if 

any, as follows: 

G.  Residuary to Charitable Foundation or Fund.  1.  The 
successor Trustee shall distribute the remainder of the Trust 
Estate to a charitable foundation Settlor may have 
established subsequent to executing this Trust instrument, or 
if no such foundation has been established, to a charitable 
donor-advised fund established by Settlor subsequent to 
executing this Trust instrument (in the event more than one 
such fund was established by Settlor, distribution among 
them shall be in the manner chosen by the successor Trustee 
in its discretion).   
 

CP 347.   

 The Trust Instrument included a savings clause in paragraph G.2 of 

Article VI: 

2.  If Settlor established neither a charitable foundation nor 
a charitable donor advised fund, said remainder shall be 
distributed to the Inland Northwest Community Foundation, 
to be held as an endowed donor-advised fund known as the 
Wendell and MaryAnn Reugh Family Fund.  Such fund shall 
have Settlor’s three children as its initial advisors.  Upon the 
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death, disability or resignation of any such advisors, a 
replacement shall be appointed by the Board of Directors of 
the Inland Northwest Community Foundation from among 
the descendants (including descendants by adoption) of the 
Settlor.  Settlor wishes that charitable distributions be made 
from the fund primarily to the kinds of charitable 
organizations Settlor has given to during his lifetime, serving 
the people of the Inland Northwest.   
 

CP 347-48.  The savings clause allows for the selection of an alternate 

charitable organization in the event the decedent’s intended private 

charitable foundation or charitable fund is not in existence at the time the 

assets are to be distributed.  CP 307-08.1  For reasons unknown to the co-

personal representatives, INWCF’s name was inserted as the default 

charitable organization in the paragraph G.2 savings clause.  CP 308.2   

                                                 
 1  Utilizing a private charitable foundation or donor advised fund as the recipient 
of any remaining assets in a trust estate is a way of minimizing estate taxes that would 
otherwise be payable.  Typically, when drafting provisions to secure a charitable deduction 
for an estate in the event of an untimely death before the intended charitable beneficiary 
can be established (i.e., a private charitable foundation or charitable fund), the drafter of 
such instrument would include a savings clause.  Any qualifying charitable organization 
could have been named in the Trust Instrument to accomplish the estate tax charitable 
deduction objective if the intended charitable beneficiary had not been formed by the time 
of Reugh’s death.  For example, the savings clause in the Trust Instrument could have just 
as easily stated:  “the remainder shall be distributed to such charitable organization 
qualifying under IRC Section 501(c)(3) as shall be selected by the personal representatives 
of the Settlor’s estate, in their absolute discretion, provided that any such charitable 
organization selected by the personal representatives is able to receive such distribution,” 
and the Estate would have been able to claim an estate tax charitable deduction.  
Additionally, the savings clause in paragraph G.2 could have directed the personal 
representatives or trustee to create a private charitable foundation, and the savings clause 
could have then directed the trustee to distribute the remainder to that newly created private 
charitable foundation. 
 

2  Reugh may not have understood the impact of paragraph G.2. if his private 
charitable foundation or charitable donor advised fund was not established before his death.  
CP 308. 
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Reugh’s Will provided for the appointment of personal 

representatives.  JoLynn Reugh-Kovalsky, Reugh’s daughter, and Steve T. 

Gill, an old family friend and family business manager, ultimately became 

the co-personal representatives of the Estate and were named successor co-

trustees after the initial person named in the Trust Instrument declined to 

serve.3  With regard to the Estate, the co-personal representatives had 

nonintervention powers,4 confirmed by the trial court’s order admitting the 

                                                 
3  Upon K. Wendell Reugh’s death, a petition was filed to admit the Will to probate 

and appoint personal representatives with nonintervention powers.  CP 1-10.  The will was 
admitted to probate on March 27, 2015 in the Spokane County Superior Court in Cause 
No. 15-4-00471-1.  CP 18-19.  The court issued letters of administration on March 27, 
2015, documenting such appointment.  CP 22.  Reugh-Kovalsky and Gill were also 
nominated as the successor co-trustees of the Trust Instrument executed on January 4, 
2011.  CP 11-17.  They accepted such appointment on March 27, 2015, CP 20-21, and 
notice was given as to their appointment.  CP 23.   

 
4  The Will stated in Article IV: 
 
B. My estate shall be administered by my Personal Representative 
named in this Will without the intervention of any court and with all 
powers granted herein and by law to a Personal Representative acting 
with nonintervention powers.  I direct that such nonintervention powers 
be unrestricted and that they may be exercised whether or not necessary 
for the administration of my estate.  My Personal Representative shall 
act with full power to: 
 
 1. Mortgage, encumber, lease, sell, exchange, and 
convey, without notice or confirmation, any assets to my estate, real or 
personal, at such prices and terms as to my Personal Representative may 
seem just; to advance funds and borrow money, secured or unsecured, 
from any source.   
 
 2. Select any part of my estate in satisfaction of any 
partition or distribution hereunder, in kind, in money, or both (including 
the satisfaction of any pecuniary bequest), in shares which may be 
composed differently, and to do so without regard to the income tax basis 
of specific property allocated to any beneficiary (including any trust).   
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Reugh Will to probate.  CP 19.   

With regard to the Trust Instrument, Reugh included specific 

provisions for the trustee’s duties.  CP 348-49.  He directed the trustee to 

pay taxes, debts, and expenses.  CP 350-51, 352.  He provided for the 

appointment of successor trustees where necessary, largely by his children.  

CP 349-50. 

Critically, Reugh authorized his trustee in two places in the Trust 

Instrument to purchase, advance, or receive assets from the Estate: 

 D. The Trustee is authorized to purchase 
securities or other property, real or personal, from the 
Personal Representative of Settlor’s, or Settlor’s estate or 
from the estate of any beneficiary and also to make loans or 
advancements, secured or unsecured, to the Personal 
Representative, even though the Trustee is such Personal 
Representative. 
 

CP 349. 
 

 C. The Trustee is authorized to purchase from 
the Personal Representative of the estate of Settlor securities 
or other property, real or personal, and also to make loans or 
advancements, secured or unsecured, to such Personal 
Representative, even though the trustee is the Personal 
Representative. 
 

CP 351. 
 

                                                 
 
 3. Appoint an ancillary Personal Representative or agent 
if such should become necessary or advisable in the judgment of my 
Personal Representative.   
 

CP 337-38.   
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 All of the assets Reugh owned at the time of his death were in his 

individual name.  CP 442-44.  Upon their appointment, the co-personal 

representatives began administering Estate assets, and the co-personal 

representatives soon discovered that no assets had been transferred into the 

trust.  CP 306.  Reugh-Kovalsky and Gill, therefore, assumed no duties 

under the Trust Instrument as there never have been any trust assets to 

administer.  Id.  

 Reugh did not establish a charitable private foundation or charitable 

fund during his lifetime.  CP 309.  Therefore, under the savings clause in 

paragraph G.2., INWCF became the default charitable organization 

designated to receive the remainder of the trust assets, if any.  Any such 

assets received were to be administered by INWCF as provided in paragraph 

G.2.  Reugh-Kovalsky and Gill understood that if a valid trust was created 

by the Trust Instrument and if that trust received the remaining assets of 

such trust, then fiduciary duties would be owed to INWCF.  Id.  

 As noted supra, Reugh’s Will did not bequeath assets directly to 

INWCF; INWCF is not named in the Will at all.  CP 335-39.  While it is 

not unusual for a charitable organization to be unaware of a gift until after 

a decedent has passed, it bears noting that attorney Joe Delay informed 

INWCF President Mark Hurtubise of the residuary gift after Reugh’s death, 

and Hurtubise sent a letter of introduction to the co-personal representatives 
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in anticipation of a “get acquainted” meeting with the co-personal 

representatives.  CP 281-97. 

 The Estate’s administration was complex due to Reugh’s high net 

worth, the diversity of its investments, and the business and tax planning 

vehicles Reugh implemented.  The co-personal representatives worked for 

two and one-half years to value and administer the Estate assets and file the 

required tax returns so that the Estate could settle its debts and identify the 

proper beneficiaries of the Estate assets.  CP 309-10.  The Estate was subject 

to an ongoing examination by the Internal Revenue Service (“IRS”), 

beginning in August 2016.5  The co-personal representatives ensured that 

INWCF was aware of that IRS examination.  CP 258-59, 261.   

When it became clear that INWCF intended to utilize its status as a 

residual beneficiary under the Trust Instrument as a basis for claiming the 

bulk of the Estate’s assets, Reugh’s children, the Estate’s beneficiaries, filed 

an action in Cause No. 15-4-00471-1 to declare the trust created under the 

Trust Instrument invalid.  CP 25-63.  They later refiled that action on March 

6, 2017 in Cause No.17-4-00311-7.  CP 355-89.  They contended that the 

inter vivos trust under the Trust Instrument never validly came into 

                                                 
 5  Estate tax examinations of this size, usually take more than three years to 
complete.  CP 261.   
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existence because Reugh named himself as the sole settlor, trustee and 

beneficiary and, more importantly, Reugh never transferred any assets (not 

even the nominal $100 cash stated in the Trust Instrument) to the named 

trustee (which was Reugh) to activate the trust.  Id.6  The two cases were 

consolidated on March 15, 2017.  CP 64-65.   

Recognizing the risk of its effort to secure the Estate’s assets in that 

petition, INWCF moved in the trial court on November 22, 2017 for the 

removal of the co-personal representatives under the pretense of a breach of 

fiduciary duty in an attempt by INWCF to access the undetermined 

remaining Estate assets.  CP 82-96.  The motion was heard by the Honorable 

Tony Hazel.  INWCF argued that the co-personal representatives had 

breached their fiduciary duty by improperly distributing Estate assets and 

by attempting to resolve any residuary interest INWCF had.  Id.  This 

motion was filed prior to the trial court’s determination of the validity of 

the trust created under the Trust Instrument and the resolution of the Estate’s 

federal gift and estate tax liabilities and Washington state estate tax 

liabilities.  CP 258-59.  The co-personal representatives vigorously opposed 

the motion, CP 305-20, as did the Reugh beneficiaries.  CP 109-29.  The 

trial court, however, granted the motion, entering an order on December 22, 

                                                 
6  Trial is set for that action on December 3, 2018. 
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2017.  CP 824-29.   

Capitulating to INWCF’s de facto seizure of the Estate, the trial 

court also agreed on December 22, 2017 to INWCF’s recommended new 

institutional personal representative, NWTM, whose appointment was 

inconsistent with the Will’s provision for appointment of a successor 

personal representative.7  The Estate and the Reugh beneficiaries appealed 

to this Court.  CP 723-29.  The Estate and the Reugh beneficiaries sought a 

stay of the trial court’s December 22, 2017 order.  CP 804-14.  INWCF 

opposed it.  CP 818-20.8  The trial court did not address that motion directly, 

                                                 
7  That provision stated: 
 
A. I appoint as co-Personal Representatives (“Executor”) of my 
estate: 
 

1. DOMINIC ZAMORA and JAMES M. SIMMONS.   
 

2. In the event either of said co-Personal Representatives 
is or becomes unwilling or unable to serve, then the other shall serve as 
co-Personal Representative and shall nominate three individuals to serve 
as co-Personal Representative with him.  My children shall, by majority 
vote, designate one of said nominees to serve as the other co-Personal 
Representative.   
 

CP 337.  If Reugh’s daughter JoLynn Reugh-Kovalsky and family friend Steven Gill were 
unable to serve, the three Reugh children should have been appointed any successor.   
 

8  The Estate and the beneficiaries sought a stay during the appeal’s pendency 
pursuant to RAP 8.3.  This Court’s Commissioner denied it by a January 4, 2018 ruling.  
Both the Estate and the beneficiaries moved to modify that ruling.  Upon the filing of the 
motion, NWTM hired new counsel for the Estate, discharging its former counsel. Those 
counsel now represent the co-personal representatives.  As expected, that new counsel 
abruptly changed the Estate’s position on the co-personal representatives to merely echo 
INWCF’s.  That counsel has moved to change the Estate’s position in trial court proceeding 
on the Will as well, again puppeting INWCF’s position.  This Court denied the motion to 
modify.   
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noting only that a 14-day stay was available as to its order.  CP 828.   

D. SUMMARY OF ARGUMENT 

The present effort to oust Reugh-Kovalsky and Gill as the co-

personal representatives of the Estate of the late K. Wendell Reugh is but 

one battle in the effort of INWCF to grab the Estate’s assets.  INWCF was 

not a named beneficiary in Reugh’s Will, nor did Reugh make a bequest to 

INWCF.  Because, for technical reasons, INWCF was named a residual 

beneficiary of an inter vivos trust in the Trust Instrument, INWCF seeks to 

parlay that technical status into the seizure of the bulk of the Estate assets.  

It has even secured a successor institutional personal representative to serve 

its purpose.   

The trial court failed to comprehend its statutorily-limited role in the 

administration of a nonintervention will.  It erred in falling prey to INWCF’s 

motion under RCW 11.68.070 to remove Reugh-Kovalsky and Gill as 

personal representatives when they neither breached their fiduciary duties, 

nor had a conflict of interest.   

The trial court erred in appointing NWTM as the Estate’s successor 

personal representative in violation of the Will’s specific direction for 

appointing a successor personal representative.   

The trial court erred in failing to award fees at trial under TEDRA 

to Reugh-Kovalsky and Gill.  They are also entitled to their fees on appeal.   
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E. ARGUMENT 

(1) Washington Law on Nonintervention Wills 

Washington allows personal representatives to settle estates without 

court intervention.  RCW 11.68.011.  The courts lose jurisdiction over the 

administration of estates where the courts have granted the personal 

representative nonintervention authority, unless the personal representative 

chooses thereafter to invoke the courts’ jurisdiction or a qualified person 

petitions the court under specific statutory authority to address conduct of 

the personal representative or the estate’s administration.  Matter of Estate 

of Hookom, 52 Wn. App. 800, 803, 764 P.2d 1001 (1988); In re Estate of 

Ardell, 96 Wn. App. 708, 715, 980 P.2d 771, review denied, 139 Wn.2d 

1011 (1999). 

Here, Reugh specifically directed that his personal representatives 

were to have broad nonintervention powers.  CP 337-38.  He stated: “I direct 

that such nonintervention powers be unrestricted and that they may be 

exercised whether or not necessary for the administration of my estate.”  CP 

337.  See RCW 11.68.090(2) (testator may relieve personal representative 

of duties, or add or alter same).   

Nonintervention wills have a special status in Washington law as 

our Supreme Court only recently reaffirmed in Matter of Estate of 

Rathbone, __ Wn.2d __, 412 P.3d 1283 (2018).  Essentially, the personal 
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representative of a nonintervention estate is given plenary authority to settle 

an estate’s affairs, subject only to specific potential times for court 

intervention specified in statute:   

Once a court declares a nonintervention estate solvent, the 
court has no role in the administration of the estate except 
under narrow, statutorily created exceptions that give courts 
limited authority to intervene.  The court can regain this 
limited authority only if the executor or another person with 
statutorily conferred authority properly invokes it.   
 

Id. at 1286.  As the Rathbone court observed, a trial court may not utilize 

the specific statutory authority to re-intervene in an estate’s administration 

as a broad charter to undercut the nonintervention intent of the testator.  

Thus, when a beneficiary tried to obtain a construction of the will favorable 

to his position by seeking the ouster of personal representatives and an 

interim accounting, the Court reversed trial court decisions based on RCW 

11.68.070 (removal of a personal representative) and RCW 11.68.110 

(estate accounting) that interfered with the personal representative’s 

administration of the estate, stating:  “A party may not use RCW 11.68.110 

to challenge a personal representative’s reasonable decisions in interpreting 

a will’s directions.”  Id. at 1288.  Similarly, it observed that RCW 11.68.070 

had not been invoked in that case as to a personal representative’s alleged 

self-dealings and indicated that the challenger to the personal 

representative’s actions could not sustain an allegation of misconduct where 
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the will specifically authorized the personal representative to buy the 

decedent’s house.  Id. at 1290.  As the Court summarized: 

The facts of this case, the provisions of this will, and 
the nonintervention statutes support a narrow statutory 
interpretation.  The testator’s intent here is expressly and 
clearly evident.  The will gave Todd, the personal 
representative, nonintervention powers.  In addition, the will 
gave him authority to construe, if necessary, the provisions 
of the will.  CP at 58 (“My Personal Representative and 
Trustee shall have the authority to construe this Will and 
trusts and to resolve all matters pertaining to disputed issues 
or controverted claims.”).  The will expressed the testator’s 
intent that courts not be involved in the administration of her 
estate.  CP at 58 (“I do not want to burden my Estate or any 
trust with the cost of a litigated proceeding to resolve 
questions of law or fact.”).  The will directed that Todd’s 
administration of the estate not be challenged, especially by 
Glen.  CP at 59 (“I specifically desire that my son, Glen, and 
his children, do not contest, challenge, or harass my Personal 
Representative.”).  The will contained a disinheritance 
clause revoking any bequest granted to any challenger to 
Todd’s administrative decisions.  CP at 59 (“[A]ny person 
… who may have, a present, future, or contingent interest in 
this Will … will by his contest … forfeit any interest in 
which he, his issue has or may have.”).  The will granted a 
purchase option to Todd to buy the property from the estate, 
which can be credibly read to require the payment be made 
to the estate.  The trial court’s involvement, exercise of 
authority, and order construing will violates much of the 
testator’s expressed intent.   
 

Id.  

 The proper interpretation of Washington law on nonintervention 

wills is a crucial backdrop to the analysis of INWCF’s conduct below and 

the trial court’s erroneous decisions.  As will be noted infra, the trial court 
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fell prey to INWCF’s scheme to advance its position on the interpretation 

of Reugh’s Will and Trust Instrument in the guise of an RCW 11.68.070 

motion to oust the co-personal representatives.   

(2) Washington Law on the Removal of a Personal 
Representative or Trustee 

 
Motions to remove a personal representative under RCW 11.68.070 

constitute grounds for the courts to reinvoke their jurisdiction over an 

estate’s administration.  In re Estate of Jones, 152 Wn.2d 1, 9, 93 P.3d 147 

(2004).9  The 1974 Legislature adopted RCW 11.68.070, which states in 

pertinent part that a personal representative in a nonintervention estate may 

be removed for the reasons articulated in RCW 11.28.250 or for failure to 

execute his or her responsibilities faithfully.  RCW 11.28.250 speaks to 

waste, embezzlement, mismanagement, fraud, incompetence to act, or 

wrongful neglect of the estate.  See Appendix.  Thus, a personal 

representative may be removed both for the reasons set forth in RCW 

11.28.250 and if she/he fails to execute her/his responsibilities faithfully as 

noted in RCW 11.68.070.  While a court may intervene to restrict the 

personal representative’s powers or remove that person under RCW 

11.68.070, this authority is not open-ended.   

First, to invoke the provisions of RCW 11.68.070, the party seeking 

                                                 
 9  But this reinvocation of jurisdiction is limited, as the Rathbone court held. 
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to remove the personal representative must be an estate creditor, or “any 

heir, devisee, [or] legatee” of the estate.  Indeed, in In re Estate of 

Hitchcock, 140 Wn. App. 526, 167 P.3d 1180 (2007), this Court held that 

the beneficiary of a testamentary trust lacked standing to pursue the removal 

of a personal representative under RCW 11.68.070, id. at 532, noting that a 

devisee is one who receives property by will and a legatee is one who is 

named in the will to receive specific property or a bequest.  An heir receives 

any property by intestate succession.  Id.10 

Furthermore, to establish grounds for the removal of a personal 

representative, the party seeking the removal must prove personal 

representative misconduct with specificity.  In re Beard’s Estate, 60 Wn.2d 

127, 132, 372 P.2d 530 (1962); Matter of Aaberg’s Estates, 25 Wn. App. 

336, 607 P.2d 1227 (1980).11  As this Court observed in In re Estate of 

Lowe, 191 Wn. App. 216, 229, 361 P.3d 789 (2015), review denied, 185 

                                                 
10  INWCF fails to qualify under any of the statutory grounds for standing under 

RCW 11.68.070, as will be argued infra.   
 
11  In Beard’s Estate, for example, the Supreme Court held that the failure of a 

personal representative with nonintervention powers to obtain an order of solvency from 
the court as a precursor to the exercise of nonintervention powers violated RCW 11.28.250; 
this was clearly neglect by the personal representative in the performance of an act required 
of that personal representative by law.  Similarly, the Court of Appeals in Aaberg’s Estates 
upheld the removal of a personal representative with nonintervention powers who had 
failed to submit a complete inventory of estate assets, had not properly maintained the 
money or other assets of the estate, and had not distributed estate assets according to the 
will.  Aaberg’s Estates, 25 Wn. App. at 339.  The personal representative’s 
mismanagement of the estate under RCW 11.28.250/11.68.070 in each case was clear.   
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Wn.2d 1019 (2016), “a trial court must have valid grounds supported by the 

record to remove a personal representative.”   

The need for specificity of proof is essential as to hold otherwise is 

to defeat the purpose of noninterventional wills to provide inexpensive, 

administratively simple estate administration without court intervention; to 

allow parties to file petitions to remove personal representatives with 

nonintervention powers without requiring them to make specific allegations 

of personal representative misconduct would defeat the purpose of 

nonintervention wills, subjecting the courts to a barrage of baseless 

petitions.12  Removal of a personal representative with nonintervention 

powers is meant to be an unusual step to deter misconduct of the most 

egregious sort.  Beneficiaries who disagree with the personal 

representative’s decisions have the remedy of seeking relief after the 

personal representative accounts to the court at the closure of the estate.  

RCW 11.68.100 – .110.  Removal of the personal representative is not a 

                                                 
12  This concern is not unrealistic.  A court may be asked to remove a personal 

representative because of interpersonal concerns or argument of “efficiency.”  In re 
Blodgett’s Estate, 67 Wn.2d 92, 93, 406 P.2d 638 (1965) (“The relationship between the 
two brothers was less than cordial . . .”); State ex rel. Lauridsen v. Superior Court for King 
County, 179 Wash. 198, 209, 37 P.2d 209 (1934) (“The administration has progressed over 
a period of nearly two years.  A great deal of effort has been expended, and much of the 
work entailed has been completed.  In the very nature of things, the present administrators 
are better qualified than at least two of the realtors would be.”); In re St. Martin’s Estate, 
175 Wash. 285, 286, 27 P.2d 326 (1933) (“. . . there has been considerable dissension 
among the heirs.  The evidence discloses that this dissension is of long standing . . .”).  
RCW 11.68.070 contemplates a higher standard for removal of a personal representative.   
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substitute for this accounting upon closure of the estate, as the Rathbone 

court indicated. 

 The seminal case on the basis for the removal of a personal 

representative under RCW 11.68.070/11.28.250 is Jones.  Our Supreme 

Court there acknowledged the courts’ limited role in the administration of 

nonintervention wills, 152 Wn.2d at 9, and construed the relationship 

between the grounds for removal set forth respectively in RCW 11.28.250 

and RCW 11.68.070.  The Court concluded that in addition to the specific 

grounds in .250, a personal representative could be removed under that 

statute “for any other cause or reason which to the court appears necessary.”  

The Court stated: 

the catchall phrase does not mean that the court may remove 
a representative on a whim.  The rule of ejusdem generis 
states that when general term is restricted to items similar to 
the specific terms.  Therefore, the court may remove a 
personal representative under the “for any other cause” 
provision only if the conduct is similar to the other grounds 
listed in the statute.  In light of the rules of statutory 
construction, we reverse the appellate court and hold that 
RCW 11.68.070 fully incorporates RCW 11.28.250 into the 
nonintervention statutory scheme.  
 

Id. at 11 (citations omitted). 

In In Re McAnally Estate, __ Wn. App. 2d __, 2018 WL 2069521 

(2018), this Court applied the Supreme Court’s teaching in Rathbone to a 

case in which a disgruntled will and testamentary trust beneficiary sought 
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the removal of the estate’s personal representative, a bank.13  This Court 

refused to address the personal representative’s interpretation of the will’s 

terms.  Id. at *5.  It rejected an argument that the personal representative 

improperly sold an estate asset where the personal representative had the 

right to sell the property and the beneficiary agreed to its sale.  Id. at *5-7.  

This Court further found that the bank conveyed accurate information to the 

beneficiary, albeit not as rapidly as it should have.  Id. at *8.  The Court’s 

analysis in this case only confirms the broad discretion afforded personal 

representatives under nonintervention wills after Rathbone. 

Applying the foregoing principles in this case, it is clear that the trial 

court erred in removing Reugh-Kovalsky and Gill. 

(3) INWCF Failed to Document Grounds Sufficient to Support 
the Removal of the Co-Personal Representatives/Co-
Trustees Here 

 
The trial court here concluded that because Reugh-Kovalsky was a 

personal representative of the Estate and a co-trustee, CP 826 (FF 8) and a 

trust beneficiary, id. (FF 9), she was conflicted when she joined her siblings 

in petitioning the court to contest the validity of the Trust Instrument.  Id. 

                                                 
 13  The Court declined to reach arguments posed by the beneficiary as to the 
personal representative’s work as trustee and any alleged breach of fiduciary duty 
associated with the work as trustee because the only issue before the Court was the estate’s 
closing and the trust was not party to that proceeding.  Id. at *3.  Similarly, in this case, 
any issues as to the actions of the co-personal representatives as trustees are beyond the 
purview of this proceeding under RCW 11.68.070, a proceeding pertinent only to their 
work as Estate personal representatives. 
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(FF 12-13).  Though he was not a Will or Trust Instrument beneficiary, the 

trial court imputed any conflict on Reugh-Kovalsky’s part to Gill.  CP 827 

(FF 14).  The trial court erred. 

 (a) INWCF Lacked Standing to Invoke RCW 11.68.070 
 and the Trial Court Lacked Jurisdiction to Enter the 
 Removal Order 

 
 As noted supra, under the language of the statute and this Court’s 

decision in Hitchcock, INWCF lacked standing to invoke RCW 11.68.070 

to seek the removal of Reugh-Kovalsky and Gill. 

 Undoubtedly, INWCF will assert that it was a listed beneficiary of 

what it prevailed upon the trial court to describe as a “pour-over trust,” CP 

826 (FF 7), but that is no different than the argument advanced by the 

residual beneficiary of a testamentary trust rejected by this Court in 

Hitchcock.  See also, In re Estate of Barnhart, 149 Wn. App. 1050, 2009 

WL 997413 (2009) (this Court held that widow of an heir who disclaimed 

interest in his mother’s estate lacked standing under TEDRA to challenge 

his action).   

 The trial court erred in granting INWCF’s motion where it lacked 

standing under RCW 11.68.070 to bring the motion.   

 As noted supra, the jurisdiction of a court in the administration of a 

nonintervention will is limited.  The trial court here mistakenly believed that 

it reacquired jurisdiction over the Estate by virtue of the Estate 
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beneficiaries’ filing of the proceeding to challenge the validity of the trust 

established under the Trust Instrument.  CP 825 (FF 4).  That was error. 

 As noted in Rathbone, the trial court had jurisdiction over a 

nonintervention will’s administration only to a narrow extent.  INWCF 

never cited any authority to support the view that a challenge to the validity 

of the trust established under the Trust Instrument allowed the trial court to 

reacquire jurisdiction over the Estate.  CP 325.  It merely claimed the filing 

of the challenge to the validity of the trust under the Trust Instrument was 

enough.  Id.  Nor did the trial court here properly acquire jurisdiction by a 

motion to remove the co-personal representatives/ named co-trustees under 

RCW 11.68.070 that was more in the nature of an effort to secure interim 

approval of the co-personal representatives/named co-trustees’ conduct.  

See Aaberg’s Estates, 25 Wn. App. at 343-44 (having exercised authority 

under RCW 11.68.070 to remove executor, court lost jurisdiction to address 

previous executor’s or attorney’s fees); Ardell, 96 Wn. App. at 716 

(nonintervention personal representative does not waive nonintervention 

powers by petitioning the court for an order or decree during an estate’s 

administration). 

 The filing by the Reugh children of an action to determine the 

validity of the trust established under the Trust Instrument did not constitute 

a waiver by Reugh-Kovalsky of her nonintervention powers as a co-
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personal representative of the Estate. 

(b) The Personal Representatives Did Not Mismanage 
 the Estate 
 

 Although INWCF repeatedly implied in its memorandum below that 

the co-personal representatives mismanaged the Estate, CP 85-95, the trial 

court did not find that the co-personal representatives engaged in the type 

of mismanagement envisioned by RCW 11.28.250 and the case law 

construing it.14  Nor could it. 

 In Beard’s Estate, 60 Wn.2d at 127, for example, the personal 

representatives knew the estate was insolvent, but proceeded without legal 

authority, not having secured nonintervention powers from the court, to 

administer the decedent’s business, incurring further debts.  See also, 

Aaberg’s Estates, 25 Wn. App. at 336 (executor removed where he failed 

to submit a complete estate assets inventory or to provide a legatee her share 

of the household property); Ardell, 96 Wn. App. at 708 (personal 

representative not removed despite allegations of failure to provide annual 

                                                 
14  In Ardell, for example, a beneficiary waited 7 ½ years after the will was 

admitted to probate to petition the court for orders revoking the personal representative’s 
letters testamentary and nonintervention powers, removing the personal representative, and 
compelling an accounting.  Based on the large fees charged by the personal representative 
and legal counsel, and the personal representative’s failure to reply to court inquiries or file 
appropriate court and tax documents, the trial court granted the petition.  Even then, this 
Court reversed, as the petition failed to meet the test of RCW 11.68.070, holding that a 
personal representative with nonintervention powers committed no offense for purposes of 
RCW 11.68.070 in failing to file annual accountings, or distribute the assets within a 
prescribed time period.  The court also noted that there was insufficient evidence that the 
fees requested demonstrated a breach of trust.  
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accounting, respond to court inquiries, and charging excess fees).  

The co-personal representatives here were diligent in their efforts to 

secure IRS/DOR approval of the tax returns and to distribute assets in 

accordance with the Will, as will be noted in greater detail infra in 

connection with their alleged breach of fiduciary duty.   

 (c) The Co-Personal Representatives Were Not 
 Conflicted 

 
 The central reason for the trial court’s decision to oust Reugh-

Kovalsky as a co-personal representative/named co-trustee is set forth in its 

order in paragraphs 12-14.  CP 826-27.  The trial court believed that because 

Reugh-Kovalsky filed a petition to challenge the validity of the trust in the 

Trust Instrument as a beneficiary of the Estate and a beneficiary named in 

the Trust Instrument, she was conflicted in serving as a co-personal 

representative/named co-trustee.  Id.  The court imputed the alleged conflict 

to Gill, even though he was a neither a beneficiary under Reugh’s Will or 

the Trust Instrument.  Id.  The trial court erred.   

 Conflict of interest rules are distinct for personal representatives of 

estates and trustees.  A personal representative may be the beneficiary of 

the estate as well.  In re Estate of Ehlers, 80 Wn. App. 751, 911 P.2d 1017 

(1996) (making no distinction as to whether the personal representative had 

nonintervention powers or not).  Ehlers rejects the proposition that a 
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personal representative breaches a fiduciary duty to the estate by 

distributing estate assets to himself or herself when he or she is also an estate 

beneficiary.  80 Wn. App. at 761-62.   

 While a trustee may not generally be the beneficiary of a trust.  

Wilkins v. Lasater, 46 Wn. App. 766, 779, 733 P.2d 221 (1987), a 

testamentary trustee may be authorized by the decedent to be beneficiary of 

the decedent’s testamentary distribution.  For example, in Ehlers, this Court 

found no conflict on the part of a testamentary trustee in making a 

distribution of property to herself over the objections of other trust 

beneficiaries, noting that a trustee’s duties and powers are determined by 

the terms of the trust instrument itself, by common law, and by statute.  Id. 

at 757.  This only makes practical sense.  No estate beneficiary could serve 

as a personal representative of an estate or trustee of a testamentary trust.  

Few would choose to forego a distribution from the estate to serve as 

personal representative.15 

 It is also important to note that Reugh specifically relieved his 

                                                 
 15  To hold otherwise, would mean a beneficiary could not receive estate property 
from himself or herself as personal representative or trustee.  A beneficiary would likely 
decline appointment in order to receive his or her inheritance in kind.  This would greatly 
reduce the number of persons willing to serve.  It would also mean that the personal 
representative or trustee would have to forego an inheritance to preserve his or her status 
as personal representative.  Few would choose to forego a distribution from an estate to 
serve as personal representative and either alternative would also deny the intent of the 
testator. 
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personal representatives and successor trustees of conflict concerns if they 

received benefits under the Trust Instrument, as noted supra.  The trustee 

was empowered to make “advancements” to the personal representative, 

even where the personal representative was a trustee.  CP 349, 351. 

 Moreover, in any event, cases addressing conflicts of interest require 

far more in the way of conflicts than any putative conflict here.  For 

example, in In re Livingston’s Estate, 7 Wn. App. 841, 502 P.2d 1247 

(1972), the personal representative had a clear conflict of interest that 

prevented her from serving where the estate was barely solvent and the 

personal representative had a substantial creditor interest, putting her at 

odds with other creditors.  Id. at 844-45.  In Lowe, 191 Wn. App. at 216, 

this Court affirmed a trial court decision rejecting a motion to remove a 

personal representative.  There, the personal representative was the 

decedent’s son.  He removed certain silver bars and bags of silver coins 

from his mother’s house with her permission.  She gave him authority to 

allocate them as he saw fit, and he allocated some of the silver to himself.  

This Court found no conflict justifying his removal where the will 

authorized his actions and he appropriately accounted for the assets to the 

court.  See also, Matter of Estate of Kile, 198 Wn. App. 1008, 2017 WL 

959545, review denied, 189 Wn.2d 1012 (2017) (trustee properly removed 

for conflict where trustee’s actions frustrated her father’s intentions that 



 

Brief of Appellant - 28 

 

trustor’s grandson farm the land).   

 Reugh-Kovalsky is Reugh’s daughter, a co-personal representative 

and a named co-trustee.  Gill is the long-time business manager for Reugh’s 

entities and is also a co-personal representative and a named co-trustee.  The 

co-personal representatives must administer the Estate in the best interest of 

the beneficiaries.  Jones, 152 Wn.2d at 19 fn.14.  Reugh’s children have 

raised a legitimate question as to the validity of the trust in the Trust 

Instrument.  In answering the petition, the co-personal representatives 

admitted those allegations which, to the best of their knowledge, were based 

on undisputed facts, in an effort to expedite a determination of the trust’s 

validity.  INWCF alleged below that “Mr. Gill supports Ms. Reugh-

Kovalsky’s [sic] efforts to invalidate the Trust and divert the residuary of 

the estate,” by stating that he “admits each of the Petitioner’s allegations 

about the purported invalidity of the Trust.”  CP 94.  This is a disingenuous 

representation of the Estate’s response to the petition.  Although Reugh-

Kovalsky joined in the petition in her capacity as Reugh’s daughter and 

Estate beneficiary, that did not prevent her from diligently performing her 

duties with respect to managing the Estate assets and efficiently working 

toward a favorable resolution of the estate and gift tax examinations.  It 

plainly did not affect Gill’s ability to act as a personal representative; he had 

no financial stake in the decision and he did not file the petition challenging 
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the Trust Instrument.   

 In correspondence dated January 8, 2016, attorney Thomas 

Culbertson advised Reugh-Kovalsky as follows: 

JoLynn, you have an obvious conflict of interest since on the 
one hand you are one of the specific beneficiaries and on the 
other hand you are a fiduciary as co-personal representative 
of Wendell’s estate and co-successor trustee of his living 
trust.  Conflicts of interest are common and permissible in 
the context of trusts and estates; it is not the conflict itself 
which gets people into trouble, but what they do in light of 
the conflict.   
 

CP 572-73.  Reugh-Kovalsky and Gill were mindful of this “warning.”  

They acted in the best interests of the Estate.  Without the knowledge and 

history these co-personal representatives have with respect to Reugh’s 

business operations and estate planning, more time, effort and expense to 

the Estate would be incurred by fiduciaries lacking such knowledge and 

history in addressing the issues raised by the IRS and DOR.  In accordance 

with their fiduciary duty, after being appointed, both co-personal 

representatives worked diligently and in good faith to minimize the 

expenses incurred and potential additional gift and estate tax liability 

without regard to who would receive the residuary assets of the Estate 

because it is appropriate for the co-personal representatives to do so. 

In their capacity as co-personal representatives, Reugh-Kovalsky 

and Gill did not interfere with the rights of any proper beneficiaries to 
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receive assets.  They paid trust beneficiaries, but made necessary warnings.  

If the trust under the Trust Instrument is invalid, INWCF is not a proper 

beneficiary of the residuary assets of Reugh’s Estate.  The petition filed by 

Reugh’s children was simply a request by interested parties for a 

determination of the trust’s validity.  A judicial determination was 

necessary to provide guidance to the co-personal representatives to enable 

them to distribute the Estate assets to the proper beneficiaries. 

Although Reugh-Kovalsky filed the action as a beneficiary, she and 

Gill were entitled to file that action to secure proper guidance from a court 

on the correct distribution of Estate assets, a core duty of the co-personal 

representatives.  RCW 11.48.010 (“It shall be the duty of every personal 

representative to settle the estate…in his or her hands as rapidly and as 

quickly as possible, without sacrifice to the probate and nonprobate 

estate.”).16 

In sum, Reugh-Kovalsky’s capacity as a petitioner and Gill’s 

longstanding working relationship with Reugh do not approach the level of 

                                                 
 16  As long ago as Gwinn v. Church of Nazarene, Kansas City, Mo., 66 Wn.2d 
838, 405 P.2d 602 (1965), our Supreme Court saw no problem in a personal representative 
with nonintervention powers filing an action to address the effect of a will residuary clause 
that the Court ultimately concluded was a charitable trust.  See also, In re Estate of Tolson, 
89 Wn. App. 21, 28, 947 P.2d 1242 (1997) (personal representatives had standing to request 
court assistance in determining proper disposition of estate assets under a will).  TEDRA 
authorized the co-personal representatives to petition the trial court for a determination of 
validity in order to obtain clarification as to the proper beneficiaries of the Estate assets.  
See RCW 11.96A.080.   
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conflict that warranted their removal as co-personal representatives of the 

Estate. 

(d) No Breach of Fiduciary Duties 

In general terms, a personal representative’s duties include:  (1) 

gathering the estate’s assets; (2) notifying creditors; (3) settling claims; (4) 

paying taxes; and (5) distributing assets to the proper parties.  RCW 

11.48.010; In re Estate of Wilson, 8 Wn. App. 519, 507 P.2d 902, review 

denied, 82 Wn.2d 1010 (1973).  The co-personal representatives here 

carried out those duties.  However, the trial court labored under the 

misconception that the co-personal representatives owed INWCF fiduciary 

duties as co-trustees.  CP 826 (FF 11).  That was error.   

The key Washington case on breach of fiduciary duty in Washington 

is Jones.  There, our Supreme Court upheld the removal of a personal 

representative who engaged in a series of activities that breached his duty 

to the Estate and its beneficiaries.  He was living in a house that belonged 

to the estate before the estate was closed; he failed to use the fair market 

value of the house in distribution; he failed to pay rent, utilities, or property 

taxes while living in the house; he commingled estate funds; and he refused 

to disclose financial information, including estate records, valuation of the 

estate, and information relating to estate property.  152 Wn.2d at 7, 21-22.  

Additionally, there was evidence that the executor commingled his personal 
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funds with estate funds.  Id. at 16.  The Court stated that while “[a]n executor 

should keep the trust funds in a bank account and not commingle them with 

his own money,” doing so is not grounds for removal if all funds are 

thereafter accounted for.  Id.17 

Nothing comparable to such conduct was present here. 

 (i) No Breach of Trustee Fiduciary Duties Was 
 Possible as No Trust Assets Existed 

 
No assets were transferred to the trust under the Trust Instrument 

during Reugh’s lifetime or after his death.  INWCF asserted below that the 

named co-trustees breached their fiduciary duty because distributions (from 

the Estate) were made to “all of the beneficiaries except INWCF.”  CP 92.  

It claimed the named co-trustees failed to act impartially in administering 

the trust and distributing trust property, in violation of RCW 11.98.078(8).  

INWCF further alleged that the duty of the named co-Trustees was breached 

through their responsibility as co-personal representatives in dealing with 

those interested in the Estate.  CP 92-93, citing Matter of Estate of Larson, 

103 Wn.2d 517, 521, 694 P.2d 1051 (1985).  Larson states that personal 

representatives are obligated to “exercise the utmost good faith and 

diligence in administering the estate in the best interests of the heirs.”  Id.  

                                                 
17  See also, In Estate of Johnson, 196 Wn. App. 1052, 2016 WL 6599648 (2016) 

(personal representative breached fiduciary duty by using estate assets to repay his debt 
payment for LLC in which he was the principal owner and decedent owned minority 
interest).   
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But, as noted supra, the co-personal representatives exercised good faith 

and diligence in administering the Estate by ensuring that the proper tax 

amounts were paid and the proper beneficiaries of the Estate assets were 

identified.  INWCF is not a remainder beneficiary of the Estate, as asserted, 

but is the charitable organization named as the default beneficiary in a 

savings clause to a residual charitable bequest in a trust instrument, the 

validity of which is being challenged.  Until a determination concerning the 

validity of the trust under the Trust Instrument was made, the co-personal 

representatives and named co-trustees could not breach fiduciary duties by 

not distributing the residuary assets of the Estate.   

(ii) The Co-Personal Representatives Met Their 
Fiduciary Duties by Not Distributing Assets 
Before Any Tax Issues Were Resolved 

 
 As part of their duties, the co-Personal Representatives timely filed 

the required federal and state tax returns; both of which are under 

examination by the IRS and DOR.  CP 249.  The IRS also examined 

Reugh’s 2014 federal gift tax return.  CP 251-52.18  Paramount to the co-

personal representatives’ decision not to distribute the residuary assets of 

the Estate was their knowledge that any increase in the value of a gift 

                                                 
 18  The examinations were closed in January 2018 although IRS was aware of the 
litigation challenging the Trust Instrument’s validity and the DOR was aware of the review 
being conducted by the IRS. 
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reported on the gift tax return (or any unreported prior taxable gift) and any 

increase in the value of any asset included in the Estate and reported on the 

federal and state estate tax returns could result in additional taxes, interest 

and penalties owed by the Estate. 

 In June 2016, INWCF demanded that a “substantial portion” of the 

Estate assets be distributed to it.  CP 256.19  At that time, the co-personal 

representatives had just filed the federal and state estate tax returns.  In 

correspondence to INWCF’s counsel between July and September 2016, the 

co-personal representatives explained that the Estate could be subject to 

additional tax liability due to the anticipated examinations of the federal and 

state estate tax returns and gift tax return and, therefore, the residuary assets 

of the Estate should not be distributed until those examinations (which had 

not yet begun) were complete.  CP 246.  The co-personal representatives 

updated INWCF of the status of the examinations subsequent to the initial 

notification to INWCF.  CP 261.  INWCF never objected or requested a 

                                                 
19  It is noteworthy that INWCF never objected to the co-personal representatives’ 

handling of the tax returns or the Estate’s assets until that demand was made.  Raising an 
objection through its motion to remove asserting that the co-personal representatives 
breached their fiduciary duty in “refusing to honor the bequest” to INWCF while INWCF 
was aware that the petition for invalidity was pending and the Estate tax return 
examinations were ongoing was entirely disingenuous, and a transparent grab for Estate 
assets.  No personal representative of the Estate could distribute the residuary assets of the 
Estate until the tax return examinations were complete and a final determination was made 
on the pending petition to determine the proper beneficiaries of the Estate’s residuary 
assets.  Under INWCF’s reasoning, any personal representative serving would be in breach 
of its fiduciary duty if it did not immediately distribute the Estate’s residuary assets to it, 
an entity that is not named in Reugh’s Will as a direct Estate beneficiary.   
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distribution from June 2016 until it filed its motion to remove in which it 

claimed that the co-personal representatives “refused to honor the bequest 

to INWCF.”  CP 86, 87, 88. 

 Despite INWCF’s repeated claim to the contrary, a distribution of 

the residuary Estate assets absent a closing letter/settlement agreement from 

the IRS and the DOR would be a breach of the co-personal representatives’ 

duties, and the Estate informed INWCF of such on July 8, 2016, in 

correspondence that states, inter alia, “I do not recommend large 

distributions of the estate or trust assets until an estate tax closing letter has 

been issued.”  CP 246.  Additionally, even as early as November 2015, 

INWCF was aware from attorney Delay that it would take some time to 

prepare and file the estate tax returns due to the size of and assets in the 

Estate.  CP 278-79.20   

 In sum, while the examinations of the state and federal tax returns 

were ongoing, the co-personal representatives breached no fiduciary duty 

by not distributing the residuary Estate assets until the examinations were 

complete, and any additional taxes, plus interest and penalties, if any, were 

paid and closing letters or settlement agreements were received.   

 

                                                 
20  INWCF has likely dealt with taxable estates in the past and should be aware of 

the length of time it takes to complete the estate tax examination process for a large and 
complex taxable estate, particularly where the decedent also made taxable gifts that remain 
subject to audit.   
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(iii) The Co-Personal Representatives Met Their 
Fiduciary Duties by Not Distributing Assets 
to INWCF 

 
 In support of its motion to remove, INWCF also claimed that Reugh-

Kovalsky and Gill were “repeatedly warned that refusing to honor the 

bequest to INWCF would constitute a breach of their fiduciary duties,” CP 

88, and that they paid all beneficiaries, save INWCF, and attempted to 

resolve INWCF’s interest by a $2.2 million payment.  CP 92, 94.  The 

record here, however, not only discloses that Reugh-Kovalsky and Gill gave 

INWCF proper notice of the bequest in the Trust Instrument and diligently 

undertook their duties to “take control of and protect estate assets, pay 

creditors who properly file their claims, prepare an inventory of estate 

assets, file the appropriate income tax returns and pay income tax, file estate 

tax returns and pay estate tax. . .”, just as the Estate’s attorney directed, CP 

89, they followed the advice of Estate counsel by not distributing the 

residuary Estate assets to anyone.  CP 246, 278. 

 INWCF asserted that the co-personal representatives distributed 

assets to individuals and charities named in the Trust Instrument (including 

Reugh-Kovalsky), but not to INWCF.  CP 86.  On April 15, 2015, Thomas 

Culbertson, Reugh’s long-time Estate planning attorney, sent a “list of 

priority items to be addressed sooner rather than later” which stated, inter 

alia, that the co-personal representatives should: 
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Determine whether to use a donor advised fund for the 
charitable share as the Living Trust or negotiate the ability 
to set up a private foundation, and notify the Community 
Foundation of its bequest; Distribute the pecuniary bequests 
to extended family and determine how to handle David 
Dahlin’s share; Fund Doreen’s charitable remainder trust 
after determining its trustee and determine whether to 
attempt to change the charitable beneficiary . . .   
 

CP 569.  In accordance with this direction from counsel,21 the co-personal 

representatives made distributions to the individuals, largely Reugh’s 

family and charitable organizations named in paragraph C. of Article VI. of 

the Trust.  CP 446-81.  At that time, although the co-personal 

representatives had concerns about the Trust Instrument, no action had been 

taken regarding the validity of the trust established under the Trust 

Instrument.  The co-personal representatives acted in accordance with 

attorney Culbertson’s direction, who, based on the above statements from 

his letter, seemed to have concerns about the “bequest” to INWCF.22 

 Moreover, the co-personal representatives acted with appropriate 

caution.  Promptly after being served with the petition, the Estate’s attorney 

                                                 
21  The co-personal representatives should not be held to have breached fiduciary 

duties where they followed the advice of counsel.  See In re Shea’s Estate, 69 Wn.2d 899, 
421 P.2d 356 (1966) (court refused to impose constructive trust where widow on advice of 
counsel used checking for personal purposes although account was estate asset).  
Washington law provides, for example, that advice of counsel can negate an inference that 
a party has acted in bad faith.  Kitsap County Juvenile Detention Officers’ Guild v. Kitsap 
County, 1 Wn. App. 2d 143, 161, 404 P.3d 547 (2017).   

 
22  Culbertson and his firm have been sued for professional negligence by the 

beneficiaries (Spokane County Cause No. 18-2-01232-0).   
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sent a letter to the individuals and charities (still in existence) that received 

distributions from the Estate (other than the Reugh children) enclosing a 

copy of the petition.  CP 263-64.  The individuals and charities were advised 

that if Reugh’s trust was determined to be invalid, the recipients of the 

distributions, and federal and state tax returns would need to be amended 

and additional estate tax, interest and penalties paid due to the removal of 

the large estate tax charitable deduction claimed by the Estate in the 

originally filed returns.23   

 In sum, the co-personal representatives properly handled the 

distributions and did not breach their fiduciary duties.   

(iv) The Co-Personal Representatives Did Not 
Breach Their Fiduciary Duties in Making 
Distributions 

 
 The trial court concluded that Reugh-Kovalsky and Gill improperly 

paid $4.875 million to nine beneficiaries, CP 827 (FF 15), and made a $2.2 

                                                 
23  Until a final determination was made regarding the validity of the trust 

established in the Trust Instrument, the co-personal representatives could not distribute the 
Estate’s residuary assets because the proper beneficiaries would not yet have been 
determined.  Additionally, if the trust under the Trust Instrument was determined to be 
invalid, the co-personal representatives would be required to seek the return of the 
distributions made to the individuals and charities listed in Article VI, paragraph C of the 
Trust Instrument.  RCW 11.103.050.  The co-personal representatives would be required 
to calculate a revised federal and Washington estate tax due (including interest and 
penalties) and submit amended returns to the IRS and DOR, which would then be subject 
to further examination by those agencies.  If the trust established under the Trust Instrument 
was invalid and additional tax was owed because individuals rather than a charitable 
organization received the residuary estate, the amount received by those individuals would 
be significantly less than the amount INWCF asserted that those individuals would receive 
due to the additional estate tax, interest and penalties imposed. 



 

Brief of Appellant - 39 

 

million offer to INWCF to satisfy its interest.  Id. (FF 16).  Neither action 

was a breach of fiduciary duty. 

 First, as noted supra, the nine referenced beneficiaries were largely 

family members or charities.  Each was notified that if the Trust Instrument 

were invalidated, the payment might have to be returned as required by 

RCW 11.103.050(3), the statute under which the petition was filed.  This 

statute therefore anticipates that distributions may have been made by a 

trustee to beneficiaries named under a trust instrument even though that trust 

is later found to be invalid.   Additionally, the statute also prohibits a trustee 

from making distributions in accordance with the terms of such contested 

trust instrument if the trustee “knows of a pending judicial proceeding 

contesting the validity of the trust.” RCW 11.103.050(2)(a).   

 Acting on the direction of attorney Culbertson, Reugh-Kovalsky and 

Gill issued checks from an Estate account to persons named under the Trust 

Instrument prior to any petition being filed to contest the validity of the trust 

under the Trust Instrument.  Because distributions were anticipated by the 

Legislature as noted above and liability placed on beneficiaries to return 

distributions made from an invalid trust is clearly set forth in the statute, it 

would be inequitable to hold a trustee (or in this case,  the co-personal 

representatives acting on the direction of counsel) in breach of their 

fiduciary duty in making a distribution that is later determined invalid when 



 

Brief of Appellant - 40 

 

the fiduciaries were not on notice a challenge to the validity was being 

made. In fact, Reugh-Kovalsky and Gill acted promptly in their capacities 

as co-personal representatives to put the recipients on notice that the action 

was filed and that the recipients may need to return the distribution received 

in order to give the recipients time to consult with their own counsel and 

prepare to potentially return the funds.    

 With regard to the $2.2 million payment to INWCF, the Estate’s 

CPA, Dominic Zamora, initially made that proposal: 

Mr. Reugh’s will contains a charitable disposition.  As such, 
we are prepared to transfer approximately $2.2 million to the 
Inland Northwest Foundation.  The charitable contribution 
would consist of an IRA in the name of Mr. Reugh with an 
approximate fair market value of $1.5 million and 
approximately $720,000, which is the current actuarial value 
of the remainder interest in a charitable remainder unitrust 
created in Mr. Reugh’s will.  The transfers would be 
completed with a combination of cash and publicly traded 
securities by the end of the first quarter of 2016. 
 

CP 585.  The Reugh children did not believe that the Trust Instrument 

reflected their father’s intent regarding the disposition of his estate.  The 

purpose of the offer was to open discussion regarding the trust gifts and to 

give the INWCF the present value of what it would receive under the 

Doreen Decker charitable trust immediately (rather than waiting until she 

passed) in order to obtain consent to establish a private foundation to hold 
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the residuary estate.24  There was no understanding by the personal 

representatives at that time that the trust was not never initially funded and 

could be invalid.  The Zamora letter refers to the “will” rather than the Trust 

Instrument and does not clearly explain what the “offer” is intended to 

accomplish.  That this was the purpose of the offer is reflected in the April 

1, 2016 response letter of INWCF’s counsel.  CP 187, 428.   

 The personal representatives did not breach any fiduciary duties in 

making such a proposal. 

(4) The Trial Court Erred in Appointing an Institutional 
Personal Representative in Violation of the Will’s Provision 
Governing Successor Personal Representatives 

 
K. Wendell Reugh made specific provision for the appointment of a 

successor personal representative where existing a personal representative 

could not serve.  Rather than honoring that provision, the trial court violated 

it in appointing NWTM as the successor personal representative in its 

December 22, 2017 order.  CP 827. 

It has long been the rule in Washington that a testator’s choice of 

personal representatives controls, in the absence of statutory 

disqualification or fraud.  Lauridsen, 179 Wash. at 202-03.  See also, RCW 

11.28.010 (“If a part of the persons thus appointed refuse to act, or be 

                                                 
24  Reugh’s Trust Instrument established a charitable remainder trust for his 

longtime companion, Doreen Decker.  CP 335, 346-47.   
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disqualified, the letters shall be granted to the other persons appointed 

therein.”).  No such disqualification as to a successor personal 

representative was present here. 

Reugh could not have been clearer in directing how a successor 

personal representative was to be chosen – his children were to do so.  

Rather than honoring that direction, at the behest of INWCF, the trial court 

usurped the testator’s intent to keep such a vital decision “in the family.”  

NWTM then betrayed its true colors by discharging the Estate’s existing 

counsel and fundamentally altering the Estate’s position in this litigation, 

falling into lockstep with INWCF’s position when it did not need to do so.  

It could have finished the Estate’s administration.  Instead, it became a 

stalking horse for INWCF’s arguments.   

The trial court erred in discharging Reugh-Kovalsky and Gill for the 

reasons previously voiced, but even if the Court agrees that they should be 

ousted, it should reverse the trial court’s selection of NWTM as the 

successor personal representative and remand the case to the trial court to 

allow the Reugh children to select any successor personal representative in 

accordance with the decedent’s stated direction.   

(5) The Co-Personal Representatives Are Entitled to Fees Under 
TEDRA at Trial and on Appeal 

 
The trial court denied a fee award under TEDRA to any party to this 
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motion, CP 828, but Reugh-Kovalsky and Gill were entitled to a fee award.  

The trial court erred in failing to award them fees from INWCF, particularly 

if the Court agrees that the trial court erred in ousting them as co-personal 

representatives.   

RCW 11.96A.150(1) provides that courts in TEDRA proceedings, 

may order attorney fees to be awarded to any party from another party, from 

the trust, or from a nonprobate asset at issue.  Courts 

[m]ay in [their] discretion, order costs, including reasonable 
attorney’s fees, to be awarded to any party: (a) from any 
party to the proceedings; (b) from the assets of the 
estate…involved in the proceedings; or (c) from any 
nonprobate asset that is subject of the proceedings.  The 
court may order the costs, including reasonable attorney’s 
fees to be paid in such amount and in such manner as the 
court determines to be equitable.  In exercising its discretion 
under this section, the court may consider any and all factors 
that it deems to be relevant and appropriate, which factors 
may but need not include whether the litigation benefits the 
estate…involved. 
 

(emphasis added).  Washington law has long recognized that where an 

action confers a benefit upon an estate, an award of fees is appropriate, 

Matter of Estate of Niehenke, 117 Wn.2d 631, 648, 818 P.2d 1324 (1991), 

but not compulsory.  In re Estate of Mower, 193 Wn. App. 706, 728, 374 

P.3d 180, review denied, 186 Wn.2d 1031 (2016).  Indeed, in cases where 

parties have sought to oust personal representatives or trustees, Washington 

courts have awarded fees under TEDRA.  Bartlett v. Betlach, 136 Wn. App. 
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8, 146 P.3d 1235 (2006), review denied, 162 Wn.2d 1004 (2007); Cook v. 

Brateng, 158 Wn. App. 777, 262 P.3d 1228 (2010). 

The co-personal representatives were responsive to INWCF’s 

inquiries concerning the Estate.  The co-personal representatives’ counsel 

communicated with INWCF’s counsel regarding the status of the estate and 

gift tax examinations.  INWCF was aware, without objection, of the co-

personal representatives’ determination not to distribute the residuary assets 

of the Estate until these examinations were completed and closing 

letters/settlement agreements received.  In an effort to access Estate assets 

to which it is not entitled, INWCF claimed it was treated unfairly and 

refused a distribution before the co-personal representatives completed the 

administration of the Estate and before the resolution of the petition on the 

validity of the Trust.  INWCF’s motion to remove the co-personal 

representatives was a thinly-disguised effort to gain a tactical advantage in 

its campaign to seize the Estate assets from its legitimate beneficiaries.  As 

noted supra, the co-personal representatives neither breached fiduciary 

duties nor were conflicted in their activities.   

This Court should reverse the trial court’s order on fees and order 

INWCF to pay the co-personal representatives’ attorney fees and costs both 

at trial and on appeal. 

F. CONCLUSION 



Although INWCF was not a beneficiary of K. Wendell Reugh's 

Will, nor did it receive a bequest under that Will, it hopes to morph a 

technical reference to it in an inter vivas trust that never became effective 

into the wholesale seizure of the Reugh Estate's assets. This effort to oust 

the Estate 's co-personal representatives and to install a pliant institutional 

personal representative is but one facet of that effort. 

The trial court erred in removing Reugh-Kovalsky and Gill as the 

co-personal representatives of the Estate and named co-trustees in the Trust 

Instrument, and in appointing NWTM as their successor. The Court should 

reverse its December 22, 2017 order. The Court should award the Estate its 

fees and costs at trial and on appeal. 

DATED this ~ day of May, 2018. 
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RCW 11.28.250: 
 
Whenever the court has reason to believe that any personal representative 
has wasted, embezzled, or mismanaged, or is about to waste, or embezzle 
the property of the estate committed to his charge, or has committed, or is 
about to commit a fraud upon the estate, or is incompetent to act, or is 
permanently removed from the state, or has wrongfully neglected the estate, 
or has neglected to perform any acts as such personal representative, or for 
any other cause or reason which to the court appears necessary, it shall have 
power and authority, after notice and hearing to revoke such letters.  The 
manner of the notice and of the service of the same and of the time of 
hearing shall be wholly in the discretion of the court, and if the court for 
any such reasons revokes such letters the powers of such personal 
representative shall at once cease, and it shall be the duty of the court to 
immediately appoint some other personal representative, as in this title 
provided. 
 
 
RCW 11.68.070: 
 
If any personal representative who has been granted nonintervention powers 
fails to execute his trust faithfully or is subject to removal for any reason 
specified in RCW 11.28.250 as now or hereafter amended, upon petition of 
any unpaid creditor of the estate who has filed a claim or any heir, devisee, 
legatee, or of any person on behalf of any incompetent heir, devisee, or 
legatee, such petition being supported by affidavit which makes a prima 
facie showing of cause for removal or restriction of powers, the court shall 
cite such personal representative to appear before it, and if, upon hearing of 
the petition it appears that said personal representative has not faithfully 
discharged said trust or is subject to removal for any reason specified in 
RCW 11.28.250 as now or hereafter amended, then, in the discretion of the 
court the powers of the personal representative may be restricted or the 
personal representative may be removed and a successor appointed.  In the 
event the court shall restrict the powers of the personal representative in any 
manner, it shall endorse the words “Powers restricted” upon the original 
order of solvency together with the date of said endorsement, and in all such 
cases the cost of the citation, hearing, and reasonable attorney's fees may be 
awarded as the court determines. 
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COPY 
Original Filed 

DEC 2 2 2017 

IN TBB SUPBRIORCOUltT OFTHB STATB OF WASHINGTON 
IN AND FOR THB COUNTY OF SPOKANE 

11 IN RB: '111B ESTATE OF IC. WENDELL 
REUOH, 

11, 

CaseNo. lS-4-00471-1 

[PROPOSE>] ORDER GRANTING 
INLAND NORTHWBST COMMUNITY 
FOIDij)ATIO~S MOTION TO REMOVE 
CO-PERSONAL RBPRBSBNTATIVBS OF 
THE BSTATBOF IC. WBNDBLLRBUGB 
AND CO-TRUSTEES OP X. WENDEIL 
RBUGH RBVOCABLB LIVING TRUST 

13 

14 

15 

1, 
17 

11 

Petiti.omn. 

THIS MA'IT.BR. camo on for bearing on Decombar 8. 2017, on Inland Northwest 

('.nmmnnity Foundation's Motion to Ranove Co-Pencmal hpresentatlves of the P.atatc ofIC. 
21t 
:u WmdellRcugh andCo-Trastecs oftbeX. Wendell R.eugb.Rovocabl.cllvmgT.rust. James A. 

1, 

21 
MoPhee appeared on behalf of Inland Northwest Community Foundation ("lNWCF"). 

23 
Amber R. Myrick appeared on bebalf of the co-penonal representatives of the Batate ofK. 

21 
Wendell Reagh and the oo-tro.tees of thfl K. Wamcll Rmlgh Rovocable Living Tmst Mary 

25 
Sdmlfz appcm:d on behalf of Pditionm 1oLynn Rmgb. Kovalsky, Mm:k R.eugh and Jam.es 

ll ; Rmgh (".Petitioners-''). 

27 Tho Court heaxd argwncnt from counsm and reviewed the fullowing filings: 

21 1. Motion toR.emovoC.0-PomcmalReprescutatiYeS of1heBstateofK. Wendell 

1, Rmgh and Co-Txustecs of the K. Wendell R.eugh Revocable Living Trust ~'Motion"); 

30 

31 

32 

2. 

3. 

Memorandum in Support of Motion; 

Declaration of J810e8 A McPhee m. Support of Motion; 

[PIOl'OSBD] ORDER. GR.ANTING INWCP'S MOTION TO 
BBMOVB CO-PBR.SONALRBPRBSENTAT1VBS OPTBB 
BSTATB OPK. WBNDBU.. B.EUGH .AND CO-TJWS'IEBS 
OF'X. WENDELLRBUGHREVOCABJ.BLMNG T.RDST-
1 



t 

2 

s 

4 

5 

6 

7 

4. Estate's Objection to Motion; 

S. Declaration of Ambct R. Myrick in Support_of.Betate's Opposition to Motion; 

6. Petitioners' Response to Motion; 

7. Declaration of Mary Schultz re: Petitioners' Response tn Motion; and 

8. Reply in Support ofMotio.n. 

FINDINGS OF FACT AND .CONCLUSIONS OF LAW 

1. Petitioners argued twit INWCP failed to comply with RCW 11.68.070 in 
I 

seeking the removal of the co-pemonal represcmtatives and co,.trustees, The co~~ 
!I 

10 
representatives and co-trostees did not raise my such argument on their own behalf. · 

11 
2. The Court finds that INWCF subBtaatially complied with RCW 11.61.070 in 

12 
filing tho Motion. 

u 3. To the mentlNWCF deviJdm 1iom any procc,durerefmmcecl in tho statute, 

the co-penonal represcmtmives, co-1mateo&, and Petitionars were not prejudiced. The pmpose 
14 

of the requkemmJt that a party seeking 1he nmovd of a personal :repreaoub.dive tile a '1petition 
1$ 

16 
· ••• supported by affidavit" rnBking a "prima facic showing of cause for removal" is to prompt 

17 the court to rule on whetbar dm.11 are grounds to reassu:me jarlsdiction over allODllltcmmticm 

11 probate. &e In. re Estate of Jono, 116 Wn. App. 353, 362-63 (2003), r,versetJ on other 

19 grounds by In re :&tate of Jones, lS2 Wn2d 1 (2004) (.'"RCW 11,68.070 provides that die 

20 court may reasSUDJC jurisdiction over a nonintervm.tion estate upon a showing that 1he 

21 executor has fililed to faitbfblJy execute his trust, or for any of the reasom specified in tho 

:u oourt-supmvised administration provisions of'RCW 11.28.250.") (quotation matks omitted). 

4. Tho Court 'mssumedjurisdiction over this probate when. Petiti.onma filed their 

24 First Amended Petitio.n to Contest the Validity of a Trust, which was filed months bcfure the 

15 mstant Motion. As jurisdictionllad pmiollsly been i:eestablisbcd, tho Comt was not required 

26 to make a separate jurisdictional determination under RCW 11.68.070. 

21 S. The Comt also afforded counsel the optiDll of scheduling a separate hearing at 

21 which the co-parsonal. rcpn,scmtativcs andco~trust.ees would be omered to appoarto address 

» 1he merits of whether cause for their removal mated. Coamd. tor tbD co-penonal 
50 representatives, co-trustees, and the Petitioners declined this option and agreed to proceed 
31 with ma1 argument at the motion hearing. 

·[PROPOSED] ORDBll GRANmfG INWCF'SMOnONTO 
llmWVB CO~PBRSONALRBPRBSBNTAnVBS OF TBB 
,BSTATB OF lt. WBNDBLL 1tEOOH AND CO-'UU)STBBS 
OFK. WBNDm.l..RBUGBREVOCABIBLMNG~ • 
2 



6. The co-pemonal rcpresmtatives. co-~, and Petitioners had notice of the 

z Motion, filed extensive opposition bridmg and exhibits, and m:eived a full opportgnity to be 

' hemd at the hearing.· The Court~ 1llat due process was BeMld. 

• 7. The decedent's Last W"tll and Testament (''Will") comains a pour-over clause 
°"'ibl~ 5 th!$. directs the decedmt' s assets. except certain personal property, to be transferred to the It. 

ti 
c:»\,. ..... ~J. 

Wendell Reugh:Rmiocable Living Trust('Trust"). The Will also provi~ that thc deceoettt 
7 

"makc[s) no provilions • • , for atty of my obildrm who survive me.'' 

' 8. JoLynn Kovalsky Reagh and Steve Gill aro presently serving as the personal 

' representatives of the Estm ofK. Wendell Reugh ("Co-PRs") and trustees of the K.. Wendell 
10 

Reugh Revocable Living To1st ('"Co-1.lustees''), Ms. Kovalsky is the decedent's daughter. 
11 

Mr. Gill is~ decedent's longtime bumess ~r. .u _ ,.._ _r_u _ ~ 
11 ull!.hd tJ~, -~ .........-r- , MIS 

9. JoLynn Kovalsky Reugh is a bmmiciary of the Tmst. The Trust Agreement 
1J i.f-4~- _ A A 

states ... thi Ms. K.ovlllBJcy and her twn smJings, MarlcR.mgh and James Reugh, arc entitled to 
14 ~ 

15 
·pecuniary bequests ofSl.S million each, subject to redoctions for amounts receive.cl through 

:other family trusts. 
15 lJ&I«(, oi.s o.._.fw-.~f ~"T"..u 

11 
10. INWCF isp J'f'lt'Nrndcr beneficiary of the T~ 

11 11. TheCo.PRs and Co-Trmtees owe fldncimyd:uties to JNWCF. These duties 

u, require the Co-PRs and Co-Trustees to treat INWCF with tho highest degree of good faith, 

:m diligence and undivided loyalty. 

21 12. Petition«s JoLynn R.euah Kovalsky, MarkR&mgh and James Reugh have filed 

22 a petition contesting the validity of the Trust In contesting the validity of the Trust, the 

n Pe1itiom:irs are asserting a competing cwm to funds 1bat would otherwise be distn"buted to 

24 lNWCF as themnafoderbeneficimy of the ~Jf~o=,~';fy-t:-~r1J-~to"'4,C:fl is k 
25 claim these funds in a letta' to INWCFs counsel dated January 27, 2017. 

1~1 In making a competing .chmn to fimds 1hBt would odierwise be distributed to 
~-Hc&.~~~~"t"rusf-~B. ft.,111!4.~ 

:n JNWCF, IoLynn .t<eUgUKovalsky bas~ m meconcilible conflict of imercst. Ms. 
t,:. 

u Kovalsky cannot mlfi1l flw fiducimy duties of good failh, diligence and lmdividod 1oyahy that 

29 she owes to IN\VCF as a Co-PR. mi Co-TIW!teo wbil.e pumrlng a. competing claim to theec 

30 fimds as a berumclaty. 

31 

32 
[PROPOSED} ORDER GRANTJNO lNWCFS MOTION TO 
RBMOVB CO-PBRSONALREP.BESPNrA'l1VBS OP 'IBB 
BSTATB OPI{. WBNDmLRBUGH A:ND ro.nwsnms 
OPK. WBNDELLREUGIIRBVOCABLB L1VlNO nwBT-
3 



14. Ms. Kavalsky's conflict of interest is imputed to Steve Gill Along with Ms. 

2 Kovalsky, Mr. Gill edrnittrd 1he Petmoners' allegations about the purported invalidity of the 

3 Trust in a pleading-filed by the Co-PRs in fflpODSe to the Petitioners' First Amanded Petition 

" 1o Contest the Validity of a Trost. Lila, Ms. Kovalaky, Mr. Gill is no longer ma position to 

5 treat JNWCF with the hlgbest degn,e of good f'ld1IJ, diligmco and undivided loyalty. 

6 15. The Co-PRs and Co-Trustees have paid $4.875 million to nine beneiiciarles 

7 
listed in the Trust., inclwlin,g $1.S mUUon each 1o Ms. Kovalsky and her siblings; however, 

B 
they now contend that 1he Tmst iB invalid. The Co-PRs and Co-Trusteenmw contend that the 

g 
$1.S million pal'JllmrtB wme made pursuant to 1he '138tafd' and not the Trust llowever, if the 

10 
Co-PRs and Co-Trustees are corroctthat1hc Trost is invalid, the payments of$J.S milliOll to ,._ 

11 

11 
~~ 

Ms. Kovalsky and her siblings from the ''&tatc" would be expressly prohibited by th~ wm. " 
u ~ 

which specifies that the decedent "make[s] no provisions ••. for any of [his] children who 
13 

14 
smvive [him]." 

15 
16. In Jammy 2016, 1hc Co.J'Rs and Co-1i'ustees offered INWCP $2.2 million in 

-mll satisfaction of INWCP's right tc receive a distribution under the Trust. Tho Co-PRs and 
16 

17 
Co-Trustees enmded this offer without disclosing to 1NWCF that the anticipated distribution 

11 to INWCF under tho TlUst exceeded $16 million. The Court finds that the Co-PRs and Co-

19 Trustees committed a serious breach of tboir fiducim:y duties to JNWCF in making si. ht.avily 

20 mscounted offer without diseloaing the anticipated amount of the distribution INWCF would 

11 receive ifthe offirwas rejected. ·r,.5 N-'ki,-e ~,~ '" .fw..~oi~ ft•.,dJ~ ~~!Id 
c:ohd.11sla,,.& .I- """"' •lvll ~, -.""/ {,&...;~ or 

22 ORDER ~,vc-bffeo+-oM..,i,w{ cl,•.....,..-~ iAD-Je.o~ 

23 17. INWCF's motion 1o nmovetbe CO•Personal Repreaentatiws is granted. .fAOi- ov- "'-' nl~;!J 

,... JoLynn Kovalsky Rcugh and Steve Oill aro hereby RBMOVBD as pe:rson.al representatives of ~ •~ 
.u...-r-~~ 

25 the Estate oflC. Wendell Reugh purawmt to RCW 11.68.070 and RCW 11.28.250. ....._ sect Co ~ 

18. INWCF's motion to remove the co-Trustees is granted. JoLynn Kovalsky · Y 

21 R.cugh and Steve Gill ere hmeby REMOVED as trustees oftbe K.. Wendell Reagh Revocable ~~ 

l8 Living Tmstpursuant to R.CW 11.98.039. L,L.C. 

2P 19. The Court appoint8 Northwest 'liustec & ~t Scrvices"as Personal 

ao Representative of1heEstnteofK. WendellRm~and Tmstceof1heK. Wenddlbogh 

:u Revocable Living Ttust. 

32 
[PROPOSED] ORDER GRANTING JNWCP'S MOTION TO 
REMOVE CO-PERSONA.LRBPRBSBNTA~ OPTBB 

ESTATE OF lC. ~REUGH.ANDOO.T;LUJSTBBS 
OFK. WBNDELLRBUGRlUWOCABIBllVINOT.R.UST-

4 

"'B"--1~~ 
A nalUJllOIIAJ. UMffl!D ILUIIUTY COUPA>lY 

601 W. MamA\le., llui1D '114 
Spolmao, w~ mo1 
Plmu: (509) 4!$-9077 
Fm:(509)~1 



20. INWCF's motion for an award of attornoy fees and costs is denied, ss arc 

2 Pmtionm', tlJe co-PRs', and the co-Trustees' requests for the same. Said parties shall bear 

' their own attorney foos mi costs mated to 1his Marum. 

• 
5 

6 
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I 

, 
10 

11 

12 

14 

15 

16 

11 

11 

l!I 

24 

25 

26 

27 

21 

29 

50 

31 

DONE IN OPBN COURT 1his ;/2 day of_ 17e(9'11~Y' , 2017. 

~l. ~ Cew+-ir\..COll"f'0~~ i,h; 0~ ~•~S ~k «J-~ 

~ l-\e.4..i""e, ~ tlec-,.c, .. fee....- 2Z 2ol-Z. 

Z:Z • Thct. Cle.vie... stu..ll i.SSue- (iz..-ttevs ~ -lo 

No~wlUS'\-'f'INS-hze. t" ~~ ~c.A&t c...t...C. 

~;~ 

Z!>. ~..-s:UArd- --fu CIC Gz.(o..~, ~.fu~ ~ ~s Or!u

is ~e& ~y-'\. ~~ct -o~ ~~ (N) d-..ys 

.ft.o~ ~ ti.sJL v.f' ~ - 1'w... 6:f4'~ ~ ~ 

'l tfV.sl'\- ..s~l b&-""'o~ 'e.J -ft..&.. V#vKOVe,J. Co~~ 

a.nd. C•-,-~ r~s, S\-.eMe- 6.tl ~&. ~lyn.~ ~b[, 

d,...,~ 1W& l4-~ ~oJ . 

[PROPOSEDJ ~RDER.GRANTlNG JNWCF'S MOTION TO 
RBMOVBroPBRSONALIEPRBSBNTATIVBS OFTHB 
.BSTATBOFK. WBNDHU..lmUGBAND CO-'IlWSTBBS 
OF K. 'WENDELL RBUGHREV0CABI.B LIV!NG TRUST~ 
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ater A. WSBA #7956 
Jlllllll A. McPhee, WSBA #26323 
AttornBylfor In1a,uJ Northwut 
Comnmlty Fotl1Uldon 

, Apptoved a tu .lbifbt 
1D N'bdfb ofpiiiia, ' •• i r: ~,.. 

11 :AMBER R. MYKD. P.A. 

u 
u By ___________ _ 

14 Amber R. Myrick, WSBA #24576 

JS 

2:Z 

23 

27 

2.8 

29 

30 

91 

32 

Attorne,afor Estate of K. Wentkll Rellgl, 

[PllOPOSBDJ OBDERGRANTING INWCP'S MOTION TO 
.REMOVB CO-PERSONAL :RBPJ.tBSBNTATlVBS OF THB 
IISTATB OFK. WENDBlL RBU'GHAND CO•TR.USTBBS 
OFK. WBNDBLLllEUOB BBVOCABLB UVJNO T1WST. 
6 
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