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I. APPELLANT’S ASSIGNMENTS OF ERROR
AND ISSUES PRESENTED FOR REVIEW

Assignment of Error 1: Order on motion to determine lien priority
and other matters.

1. The trial court erred in its finding that “Cardinal Health...
subordinated all its rights and interests in the assets of Bates Drugs Stores,
Inc. in favor of Banner Bank.”

2.  The trial erred in holding “Banner Bank holds a properly-
perfected, first position line and security interest, superior to that of
Cardinal Health and other creditors, in the proceeds from the Geneva
Woods and Sixth Avenue transactions....”

Assignment of Error 2: Order granting Banner Bank’s motion to
disburse funds

1. The trial court erred in its finding that “Banner Bank is entitled
to priority disbursement of the funds from the sale of its collateral...and all
objections to the Motion are overruled.”

2. The trial court erred in holding that “Banner Bank’s properly-
perfected, first position lien and security interest entitles it to disbursement

of the proceeds from the sale of its collateral....”



ISSUES PERTAINING TO ASSIGNMENTS OF ERROR

Issue 1: Whether the subordination agreement entered between
Cardinal Health and Banner Bank’s predecessor in interest, American
West Bank, subordinated all of Cardinal Health’s rights and interests in
the assets of Bates Drugs Stores.

Issue 2: Whether Banner Bank held a properly perfected, first
position lien in all of the proceeds of the sale of Bates Drugs Stores assets.

Issue 3: Whether the trial court disbursed the funds to Banner Bank
on the basis of an incorrect presumption and contrary to the best interests

of all parties.

II. INTRODUCTION AND STATEMENT OF CASE

On May 18, 2017, a Petition for General Receivership was filed for
Bated Drug Stores, Inc., d/b/a Bates Pharmacy and Medical Supply, a
Washington corporation (“Bates Drug”). (CP 1-21) On this same day, an
order was entered appointing Barry W. Davidson as the General Receiver.
(CP 22-23)

On June 8, 2017, a contested hearing was held to authorize the sale
of the assets of Bates Drug. An order was issued authorizing the sale of

assets to Geneva Woods Pharmacy (“Geneva Woods™). Subsequent to that












All general intangible assets, rights, and claims of the LTC
Business, including, without limitation, customer lists,
customer records, contact information, telephone numbers and
website addresses, Seller’s internally-created report generation
software, files, charts, scripts, provider lists, patient and referral
sources, referral relationships, and business information
currently used by Seller in connection with the operation of the
LTC Business, and associated goodwill.

Id. Schedule 1.8 to the Asset Purchase Agreement states that, “Contracts,
Books and records, and Intangibles was sold for $202,500.” Id.

Bates Drug Stores had two secured creditors, Cardinal Health and
American West Bank. See Id. Cardinal Health provides pharmaceutical
product on a wholesale basis nationwide to businesses such as Bates Drug
Stores. (CP 155-188) As of the commencement date of this receivership,
Bates Drug Stores owed Cardinal Health the sum of $2,520.049.35. Id.

The collateral description in the Security Agreement between Bates
and Cardinal Health is expansive and includes:

All Debtor’s fixtures, goods, machinery, equipment, vehicles,
inventory, leasehold improvements, accounts, accounts
receivable, deposit accounts, including without limitation,
those maintained with a bank or other financial institution, and
all money, letter of credit rights and letter of credit proceeds
and assignments thereof, chattel paper, including electronic
chattel paper, documents, notes receivable, instruments,
investment property, contract rights, general intangibles
(including without limitation, all intellectual property, trade
names, trademarks, trade secrets, service marks, patents, patent
applications, copyrights, literary rights, royalties, data bases,
software and software systems, licenses, franchises, customer
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lists, goodwill, and tax refunds), books and records,
prescription files, patient lists, computer programs and records,
and all other personal property, tangible or intangible
(including, without limitation, all signs, appliances, cash
registers, computers, computer software, shelving, check-out
counters, compressors, freezers, coolers, display cases,
customer records, sundries, tobacco products, prescription and
over-the-counter pharmaceutical products, health and beauty
aids, home healthcare products and general merchandise and
supplies); all accessions and additions to, substitutions for, and
replacements of any of the foregoing; all proceeds or products
of any of the foregoing; and all rights to payments under any
insurance or warranty, guaranty, or indemnity payable with
respect to any of the foregoing (collectively, the “Collateral™).

Id.
Cardinal Health was the first to file a UCC Financing Statement. Its

statement was filed on January 26, 2012. The Financing Statement
described the collateral as follows:

All Debtor’s fixtures, goods, machinery, equipment, vehicles,
inventory, leasehold improvements, accounts, accounts
receivable, deposit accounts, including without limitation,
those maintained with a bank or other financial institution, and
all money, letter of credit rights and letter of credit proceeds
and assignments thereof, chattel paper, including electronic
chattel paper, documents, notes receivable, instructions,
investment property, contract rights, general intangibles
(including without limitation, all intellectual property, trade
names, trademarks, trade secrets, service marks, patents, patent
applications, copyrights).

(CP 144-154)
On November 10, 2012, American West Bank (“Bank”™) filed a UCC

Financing Statement with the following collateral description:



All Inventory, Accounts and Equipment; whether any of the
foregoing is owed now or acquired later; all accessions,
additions, replacements, and substitutions relating to any of the
foregoing; all records of any kind relating to any of the
foregoing; all proceeds relating to any of the foregoing
(including insurance, general intangibles and other accounts
proceeds).

See 1d.

On or around July 2014, the Bank requested Cardinal Health to
execute a Subordination Agreement wherein Cardinal Health agreed to
subordinate its security interest in certain assets of Bates Pharmacy. The
Subordination Agreement recited the following, limiting the subordination
only to assets set forth in the Bank’s UCC filing statement:

WHEREAS, to induce Bank to continue to extend credit to

Borrower, Subordinated Creditor is willing to subordinate its

security interest in the Borrower’s assets, as set forth in the

UCC Filing, to the security interest of Bank in the same assets,
on the terms and conditions set forth herein.

(emphasis added). This agreement was drafted by the Bank. (CP 155-188)
It is critical to note that the Bank’s UCC Financing Statement described its
Collateral as “Inventory, Accounts and Equipment.” General intangibles
are not listed in the Bank’s Financing Statement except as proceeds of

Inventory, Accounts and Equipment.









of the collateral. RCW 62A.9A-203(f). This interest attaches to
identifiable proceeds when proceeds come into existence. RCW 62A.9A-
315(a)(2). The term “proceeds” includes “[w]hatever is acquired upon the
sale, lease, license, exchange, or other disposition of collateral.” RCW
62A-9A.102,

Key to the issue at hand is that the Uniform Commercial Code
expressly defines “General Intangibles” and “Accounts” as two ‘distinctly

different Categories of Collateral. The code definition of Accounts is

found at RCW 62A.9A-102(2)(A):

“Account,” except as used in “account for,” means a right to
payment of a monetary obligation, whether or not earned by
performance, (i) for property that has been or is to be sold,
leased, licensed, assigned, or otherwise disposed of, (ii) for
services rendered or to be rendered, (iii) for a policy of
insurance issued or to be issued, (iv) for a secondary obligation
incurred or to be incurred, (v) for energy provided or to be
provided, (vi) for the use or hire of a vessel under a charter or
other contract, (vii) arising out of the use of a credit or charge
card or information contained on or for use with the card, or
(viii) as winnings in a lottery or other game of chance operated
or sponsored by a state, governmental unit of a state, or person
licensed or authorized to operate the game by a state or
governmental unit of a state. The term includes health-care-
insurance receivables.

General intangibles are defined at RCW 62A.9A-102(42) as:

“General intangible” means any personal property, including
things in action, other than accounts, chattel paper, commercial
tort claims, deposit accounts, documents, goods, instruments,
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investment property, letter-of-credit rights, letters of credit,

money, and oil, gas, or other minerals before extraction. The

term includes payment intangibles and software.

As a category of collateral under the UCC, General intangibles had
been deemed to include licenses, customer lists, and general business
goodwill. See e.g., MLQ Investors, L.P.v. Pacific Quadracasting, Inc.,
146 F.3d 746,748 (9th Cir. 1998) (general intangibles include licenses and
proceeds from the sale of a license); In re Levitiz Ins. Agency, Inc., 152
B.R. 693, 697-98 (1992) (customer list are not accounts, but general
intangibles); In re Blankinship-Cooper, Inc., 43 B.R. 231, 235 (1984)
(customer lists, books and records are general intangibles).

1. The Sale Did Not Involve “Accounts” Only

The trial court, in order to reach its decision that Cardinal Health was
subordinated to Banner Bank in all assets, had to conclude that the license,
customer lists, and goodwill, are “accounts.” This is simply wrong. As
noted above, general intangibles include licenses and customer lists. See
e.g., MLQ Investors, L.P. v. Pacific Quadracasting, Inc., 146 F.3d 746,748
(9th Cir, 1998); In re Levitiz Ins. Agency, Inc., 152 B.R. 693, 697-98
(1992) (customer list are not accounts, but general intangibles).

Furthermore, the Asset Purchase Agreement defined general intangibles as
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be said to have created a new security interest in Banner Bank where it
never had one before. But the trial court’s decision treats the subordination
agreement as having done precisely that. Even though Banner Bank never
had a security interest in general intangibles through its security agreement
with Bates Drug Stores, the trial court nevertheless found that such an
interest existed by virtue of the subordination agreement. There is no
statute or Washington case that supports the concept that a security interest
can be created in a debtor’s property by way of a subordination agreement

between two creditors. The trial court clearly erred in deciding otherwise.

3. Eyen if the Bank Has a Security Interest Per Their Security
Agreement, the Bank’s Security Interest is Not Perfected in
General Intangibles

The Bank failed to perfect its security interest because the collateral
categories listed in its UCC Financing Statement did not include General
intangibles or the proceeds of general intangibles. As noted above, the
Bank’s UCC Financing Statement reads:

All Inventory, Accounts and Equipment; whether any of the
foregoing is owed now or acquired later; all accessions,
additions, replacements, and substitutions relating to any of the
foregoing; all records of any kind relating to any of the
foregoing; all proceeds relating to any of the foregoing
(including insurance, general intangibles and other accounts
proceeds).
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may have in cash proceeds from the sale of general intangibles. At best the
Financing Statement provides perfection for the Bank’s security interest in
general intangibles that are proceeds from the sale or distribution of
inventory, accounts, and equipment. Indeed, the comment sections under
62A.9A-315 (titled “Secured party’s rights on disposition of collateral and
in proceeds™) clearly recognizes that proceeds can include more than cash
proceeds. If a debtor disposes of a piece of equipment in exchange for
“inventory,” then the inventory is a “proceed” of the equipment. In the
present case, however, the issue of priority is with respect to cash proceeds
of general intangibles. The security interest of Cardinal Health in proceeds
of general intangibles is perfected. Any security interest of the Bank’s in
general intangibles and proceeds thereof, if the Bank has a security interest
at all, is unperfected. Thus, Cardinal Health has priority in Bates’ general
intangibles and proceeds from said general intangibles; specifically,

$202,500 of proceeds from the sale to Geneva Woods.

throughout the contract. City of Tacomav. City of Bonney Lake, 173 Wn.2d 584, 269
P.3d 1017 (2012).
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only applies to items identified in the UCC Financing Statement that were
shared between both Cardinal Health’s Financing Statement and the
Bank’s Financing Statement.

As has already been noted, and it is critical to the priority issue, the
Bank’s UCC Financing Statement does not list general intangibles or the
proceeds of general intangibles. The Bank’s UCC Financing Statement
does not speak to the cash proceeds from the sale of general intangibles.
Rather, it speaks only to collateral categories of inventory, accounts, and
equipment and proceeds thereof. Other operative language of the
Subordination Agreement may create an ambiguity in the scope of the
agreement; however, the law provides that to the extent there is an
ambiguity in the agreement, the contract language must be interpreted
most strongly against the drafter, in this case the Bank. Universal/Land
Const. Co. v. City of Spokane, 49 Wn. App. 634, 638, 745 P.2d 53, 55
(1987).

The Subordination Agreement did not, and could not, change the
priorities of the secured creditors with respect to cash proceeds in the
general intangibles, because the Subordination Agreement only applies to

security interests the Bank had in accounts, equipment, and inventory.
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