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ARGUMENT

The State misconstrues Mr. Tracy’s position. He is not trying invade the province
of the jury or violate the deliberative process.

Mr. Tracy asserts that the lack of protective procedures during deliberations had the
potential to adversely impact the jury’s decision making.

Recently, in State v. Whitaker, 6 Wn. App. 2d 1 (2018), the Court addressed
whether or not there was improper contact between two jurors and the bailiff. The Whitaker
Court noted at 25:

“Communications necessary for the proper care of
the jury, such as lunch orders and other administra-
tive matters, do not raise an inference of an impro-
priety because these communications are neutral and
innocuous.” See: State v. Yonker, 153 Wn.2d 627,
636, 137 P.3d 888 (2006) (citing State v. Johnson, 12
Wn. App. 443, 460, 105 P.3d 85 (2005); State v. For-
syth, 13 Wn. App. 133, 137, 533 P.2d 847 (1975)).

Moreover, the bailiff’s oath currently used in the Superior Courts of the State of
Washington states:

“Do you solemnly swear or affirm that you will take
the jury in charge; that you will suffer no one to com-
municate with them; that you will give them no food
or drink except by order of the court and, when they
have agreed upon the verdict you will bring them
again into court so help you God?”

Also, it does not appear from the record that the bailiff was given an oath by the
trial court prior to excusing the jury for deliberations.

Mr. Tracy otherwise relies upon his original brief and the argument contained in it.
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