
 

 

No. 36109-8-III 
Walla Walla County Superior No. 03-1-00345-7 

 
 

 

 

COURT OF APPEALS, DIVISION III 
OF THE STATE OF WASHINGTON 

 
 
 
 

STATE OF WASHINGTON 
Respondent, 

 
vs. 

 
MARIA FRANCISCA CONTRERAS, 

Appellant. 

 

APPEAL BRIEF 
 

 
 
 
 
 
 
 
 
Brent A. De Young 
WSBA #27935 
De Young Law Office   
P.O. Box 1668    
Moses Lake, WA 98837   
(509) 764-4333 tel 
(888) 867-1784 fax 
deyounglaw1@gmail.com 

 
Attorney for Appellant 

FILED 
Court of Appeals 

Division Ill 
State of Washington 
1111312018 1:41 PM 



ii 

 

 

TABLE OF CONTENTS 
 

TABLE OF AUTHORITIES ...................................................................... ii 

I. ASSIGNMENTS OF ERROR ...............................................................1 

A. The Trial Judge Failed to Use the Proper Current Legal 
Standard to Weigh to Ms. Contreras’ Motions to Vacate her 
Sentence and to Withdraw her Guilty Plea .......................................1 
 
ISSUES PERTAINING TO ASSIGNMENTS OF ERROR 

 
1. Does In re Personal Restraint of Tsai, 183 Wn.2d 91, 351 

P.3d 138 (2015) Apply To Ms. Contreras’ Appeal? ........................1 
 

II. STATEMENT OF THE CASE ..............................................................1 

III. ARGUMENT .........................................................................................2 
 

A. The Washington Supreme Court’s Decision in Tsai 
Requires that Any CrR 7.8 Motion Based on Ineffective 
Assistance of Counsel for Failure to Provide Specific 
Immigration Consequence Warnings Must Be Considered 
Under the Standards Provided by Sandoval and Tsai ......................3 
 

IV. CONCLUSION ......................................................................................4 

CERTIFICATE OF SERVICE ....................................................................5 

  



iii 

 

TABLE OF AUTHORITIES 

Washington Cases 

In re Personal Restraint of Tsai, 183 Wn.2d 91, 351 P.3d 138 (2015) .................. ii, 1, 3, 4 
State v. Sandoval, 171 Wn.2d 163, 249 P.3d 1015 (2011) ................................................. 2 

Rules 

CrR7.8 ................................................................................................................................. 3 

Statutes 

RCW 9.35.020(2) (a) .......................................................................................................... 1 
RCW 9A.72.120 (1) ............................................................................................................ 1 
RCW 9A.56.030(1) (a) ....................................................................................................... 1 

Federal Cases 

Padilla v. Kentucky, 559 U.S. 356, 130 S. Ct. 1473, 176 L. Ed. 2d 284 (2010) ............ 2, 4 
 

  



1 

 

 
I. ASSIGNMENT OF ERROR 

 
A. The Trial Judge Failed to Properly Weigh 

Current Legal Standard to Ms. Contreras’ 
Motions to Vacate her Sentence and to 
Withdraw her Guilty Plea 

 

ISSUES PERTAINING TO ASSIGNMENTS OF ERROR 

1. Does In re Personal Restraint of Tsai, 183 Wn.2d 91, 351 P.3d 138 
(2015) Apply To Ms. Contreras’ Appeal? 
 

 
II. STATEMENT OF THE CASE 

 On August 26, 2003, an Affidavit/Declaration Probable Cause (CP 1-2), 

Information (CP 3-5) and Summons (CP 6-7) were filed by the Walla Walla County 

Prosecuting Attorney.  The Information charged Maria Francisca Contreras, with 3 

counts— Count 1: Welfare Fraud, RCW 9A.56.030(1) (a) and 74.08.331; Count 2: 

Identity Theft in the First Degree, RCW 9.35.020(2) (a); and Count 3: Tampering 

with a Witness, RCW 9A.72.120 (1).  The summons set an initial appearance for 

September 08, 2003. 

  On September 08, 2003, Ms. Contreras appeared initially and signed an 

Advice of Rights form (CP 9-10 and CP 11-12).  Attorney Gail Lyn Siemers was 

appointed as counsel to represent to appoint Ms. Contreras (CP 13).  Conditions of 

Release were also entered by the court (CP 14). 

  On September 11, 2003, a Notice of Arraignment was filed setting an 

arraignment date of September 18, 2003 (CP 16). 

  On September 18, 2003 Ms. Contreras appeared with counsel and entered a 
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plea of not guilty (CP 17).  Omnibus hearing and trial dates were entered by the court. 

  On October 16, 2003 a Notice of Change of Plea (CP 21) was entered setting 

a plea date of November 3, 2003.   

  On November 03, 2003, Ms. Contreras pleaded guilty to the three counts 

contained in the original Information (CP 22-31).  Sentencing was later scheduled for 

November 17, 2003. 

  On November 17, 2003, Ms. Contreras was sentenced to 15 days of jail on 

Count One.  The jail time was converted to work crew.  Restitution in the amount of 

$4,299.00 was ordered in addition to assigned counsel fees of $750.00, court costs, 

fines and 12 months of community custody. (CP 34-46) 

  On January 30, 2004, the Department of Corrections reported that Ms. 

Contreras no longer met the criteria for continued supervision and ended DOC 

supervision.  On June 30, 2004 a Notice of Completion of Work Crew was entered. 

(CP 50-56) 

  On August 12, 2013, a Certificate and Order of Discharge was entered by the 

court. 

  Ms. Contreras, through counsel Robert Van Dorn (CP 79), had previously 

pursued a motion to vacate her sentence and to withdraw her guilty plea (CP 80) . 

That motion was filed on August 1, 2014 (CP 78) and was based on Padilla v. 

Kentucky, 559 U.S. 356, 130 S. Ct. 1473, 176 L. Ed. 2d 284 (2010) and State v. 

Sandoval, 171 Wn.2d 163, 249 P.3d 1015 (2011). 

The motion was denied by the Honorable Judge Wolfram on August 28, 2014. 

(CP 111-112) No further hearings took place in the matter.  
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On April 4, 2018, present counsel (Brent De Young) refiled the motion to vacate 

sentence and to withdraw Ms. Contreras’ guilty plea (CP 141-158).  The briefing, 

included the holding of In re Personal Restraint of Tsai, 183 Wn.2d 91, 351 P.3d 138 

(2015) as a change of law justifying Ms. Contreras’ refiling of her motion. 

The Honorable Judge Wolfram heard Ms. Contreras’ newly refiled motion.  The 

judge did not allow any further argument and simply denied the motion. (CP 193-194) 

The May 14, 2018 written order simply states that that Ms. Contreras was made 

aware of the potential (emphasis added) immigration consequences of her plea and 

conviction.  The second part stated that “The defense has failed to show any deficiency in 

either the Guilty Plea statement or the Judgment and Sentence that would justify setting 

the Judgment aside pursuant to CrR7.8.” (See CP 193-194) 

 

III. ARGUMENT 
 

A. The Washington Supreme Court’s Decision 
in Tsai Requires that Any CrR 7.8 Motion 
Based on Ineffective Assistance of Counsel 
for Failure to Provide Specific Immigration 
Consequence Warnings Must Be Considered 
Under the Standards Provided by Sandoval 
and Tsai. 
 

Based on the findings and conclusions in the May 13, 2018 Order of the Judge, it 

does not appear that Ms. Contreras’ motion was weighed under the law applicable since 

the Washington State Supreme Court’s decision in the Tsai matter (In re Personal 

Restraint of Tsai, 183 Wn.2d 91, 351 P.3d 138 (2015)). 

The second part of the judge’s findings refers to the absence of deficiencies in the 

Guilty Plea Statement or the Judgment and Sentence.  This language makes it clear that 
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the judge considered the matter simply time-barred irrespective of whatever advice Ms. 

Contreras may have received regarding immigration consequences or the lack of such 

advice. As the Tsai decision states:  “Padilla is not limited to incorrect advice; it 

explicitly holds that providing no advice regarding immigration consequences is also 

deficient.” Padilla v. Kentucky, 559 U.S. 356, 130 S. Ct. 1473, 176 L. Ed. 2d 284 (2010) 

at 370.”  Tsai at 106. 

Ms. Contreras’ declaration provided that she was not given any warnings 

regarding the certain immigration consequences that would follow after her plea and 

conviction.  Ms. Contreras was entitled at the very least to a hearing applying the correct 

legal standard under Tsai, which applies to Ms. Contreras retroactively.  Tsai, 103-05. 

 

IV. CONCLUSION 

The trial court erred in not applying In re Personal Restraint of Tsai, 183 Wn.2d 

91, 351 P.3d 138 (2015) when it considered Ms. Contreras’ Motion to Vacate Sentence 

and Withdraw Guilty Plea.  

The sentence in this matter should be vacated and the matter remanded for further 

consideration. 

Respectfully submitted this 13th day of November, 2018. 

s/   Brent A. De Young 
WSBA #27935 
De Young Law Office   
P.O. Box 1668    
Moses Lake, WA 98837   
(509) 764-4333 tel 
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(888) 867-1784 fax 
deyounglaw1@gmail.com 
 
Attorney for Appellant 
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