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1 

 

I.  ARGUMENT  

 1. The facts of this case fail to prove that Martie 

Soderberg took a “substantial step” beyond “mere preparation” to 

commit the crime of attempted murder.    

 The State correctly cites to the Model Penal Code as the analytical 

framework Washington courts have used to define when a defendant may 

be criminally prosecuted for conduct that is designed to result in the 

commission of a crime, but has not achieved its culmination because there 

is something the defendant or another actor must do to consummate the 

intended crime.1   

 In State v. Workman, 90 Wash.2d 443, 451-52, 584 P.2d 382, 387 

(1978), the supreme court adopted the Model Criminal Code Sections 1 

and 2 of §5.01 (Proposed Official Draft 1962) which states:  

 Section 5.01. Criminal Attempt. 

 

  (1) Definition of Attempt. A person is guilty of an attempt  

  to commit a crime if,  acting with the kind of culpability  

  otherwise required for commission of the crime, he: 

 

   (a) purposely engages in conduct which would  

   constitute the crime if the attendant circumstances  

   were as he believes them to be; or 

                                                 
1  Appendix 1 is the entire §5.01 of the Model Penal Code and 

Commentaries (with Explanatory Note and Comments). Appendix 2 is an Index 

to MPC §5.01. The scanned copies of the MPC were obtained from the 

Washington State Law Library. 
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   (b) when causing a particular result is an element of 

   the crime, does or omits to do anything with the  

   purpose of causing or with the belief that it will  

   cause such result without further conduct on his  

   part; or 

 

   (c) purposely does or omits to do anything which,  

   under the circumstances as he believes them to be,  

   is an act or omission constituting a substantial step  

   in a course of conduct planned to culminate in his  

   commission of the crime. 

 
  (2) Conduct Which May Be Held Substantial Step Under  

  Subsection (1)(c). Conduct shall not be held to constitute a  

  substantial step under Subsection (1)(c) of this Section  

  unless it is strongly corroborative of the actor’s criminal  

  purpose. Without negativing the sufficiency of other  

  conduct, the following, if strongly corroborative of the  

  actor’s criminal purpose, shall not be held insufficient as a  

  matter of law: 

 

   (a) lying in wait, searching for or following the  

   contemplated victim of the crime; 

 

   (b) enticing or seeking to entice the contemplated  

   victim of the crime to go to the place contemplated  

   for its commission; 

 

   (c) reconnoitering the place contemplated for the  

   commission of the crime; 

 

   (d) unlawful entry of a structure, vehicle or   

   enclosure in which it is contemplated that the crime  

   will be committed; 

 

   (e) possession of materials to be employed in the  

   commission of the crime, which are specially  

   designed for such unlawful use or which can serve  

   no lawful purpose of the actor under the   

   circumstances; 
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   (f) possession, collection or fabrication of materials  

   to be employed in the commission of the crime, at  

   or near the place contemplated for its commission,  

   where such possession, collection or fabrication  

   serves no lawful purpose of the actor under the  

   circumstances; 

 

   (g) soliciting an innocent agent to engage in conduct 

   constituting an element of the crime.” 

 

 MPC §5.01 at 295-96. 

 The drafters of §5.01 explain that Subsection 1 divides the cases 

into three types. Subsection (1)(a) and (1)(b) cover situations where the 

“actor has done all that [s]he intends to do but the crime has nevertheless 

not been committed.” MPC 5.01 at 299. 

 Subsection (1)(a) deals with the case where defendant purposely 

engaged in conduct that would be a crime if the attendant circumstances 

were as she believed them to be. An example is where the defendant takes 

possession of what she believes is stolen property, but it turns out the 

property is not technically stolen. MPC § 5.01 at 317.  

 Subsection (1)(b) covers the case where the defendant believes he 

has committed the crime, but the intended crime is not consummated 

because of some fortuity, such as shooting into an empty bed. MPC § 5.01 

at 304-05 and 318. 

 “Subsection (1)(c) covers  the rest of the cases --  those where the 

actor has not yet done all that [s]he intends to do -- by prescribing liability 
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in all cases where the actor has taken a substantial step in a course of 

conduct planned to culminate in the commission of the offense.” MPC 

§5.01 at 299. 

 Section 6 of the Commentaries details the Model Penal Code 

approach to the “Preparation Problem.” MPC 5.01 at 329-353. Subsection 

(2) elaborates what is meant by a “substantial step” in two ways. First, 

conduct is not a “substantial step unless “it is strongly corroborative of the 

actor’s criminal purpose.” And second, Subsection (2) describes seven 

scenarios that illustrate the point when “preparation” becomes a 

“substantial step.” MPC 5.01 at 329.  

 Subsection (1)(c) covers cases where the actor has not done all she 

intends to do but has gone far enough to cross the line between “mere 

preparation” and “substantial step in a course of conduct planned to 

culminate in the commission of a crime.” MPC §5.01 at 299. 

 The seven scenarios in Section 2 are a number of recurring 

situations intended to illustrate when a trial judge must instruct the jury 

that it may find a “substantial step” and must accept the jury’s verdict to 

that effect unless the judge finds the conduct is not strongly corroborative 

of the defendant’s criminal purpose. MPC 5.01 at 332.  

 Ms. Soderberg submits that none of her conduct measures up to 

any of the seven scenarios. 
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 (a) lying in wait, searching for or following the contemplated victim 

of the crime; 

 There is no evidence in the testimony of witness or in the recorded 

conversations between Martie Soderberg and Martin Drake2 to suggest they 

ever searched for, followed, or laid in wait for Russell Soderberg. Their 

conversations simply indicated they might do this in the future. 

 (b) enticing or seeking to entice the contemplated victim of  the 

crime to go to the place contemplated for its  commission; 

 There is no evidence that anyone attempted to entice Russell 

Soderberg to go anywhere or that they communicated with him about 

anything connected with the alleged plot. Also, the planning had not 

progressed to the point where a place was chosen where the crime would be 

committed. 

 (c) reconnoitering the place contemplated for the commission of the 

crime; 

 Again, the supposed crime scene was never chosen nor was there 

any effort made to choose a crime scene. 

 (d) unlawful entry of a structure, vehicle or enclosure in which it is 

contemplated that the crime will be committed; 

                                                 
2  The recordings are State’s Exhibits 6 and 7. They were admitted 

and played to the jury at RP 139. 
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 Same as above.  

 (e) possession of materials to be employed in the commission of 

the crime, which are specially designed for such unlawful use or which 

can serve no lawful purpose of the actor under the circumstances; 

 Marti Soderberg possessed no “materials to be used in the 

commission of the crime.” However, the State asserted in its closing 

argument that Ms. Soderberg’s attempt to possess a firearm by giving 

Drake $50 for the fictitious “reverse controlled buy” of a revolver was the 

“substantial step” for purposes of convicting her for attempted murder:  

  But then the defendant took a substantial step when she  

  drove Martin Drake to buy the revolver and she gave him  

  the money to purchase the revolver. 

 

 RP 296. 

 The State’s logic appears to be that an attempt to take a substantial 

step toward the commission of a crime is the same as the “substantial 

step.” The MPC Commentary does not support this approach, such that, an 

attempt to purchase an unloaded gun or even the possession of a loaded 

gun does not constitute an attempt: 

  The general view is that the collection, possession, or  

  preparation  of materials to be employed in the commission 

  of a crime does not go beyond the stage of preparation and  

  does not constitute an attempt. Thus it has been said, by  

  way of dicta, that purchasing a gun or poison with intent  

  to murder, loading the gun, or mixing the poison with the  

  same intent, purchasing matches or inflammables with  
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  intent to commit arson, constructing a bomb with intent to  

  destroy property and collecting materials with which to  

  commit burglary all constitute acts of preparation.  

  (emphasis added)  

 

 MPC §5.01 at 340. 

 

 The view of the Commentary is consistent with Washington case 

law with regard to differentiating preparations and attempts to complete 

the “substantial step” with conduct that does constitute the requisite 

“substantial step” to be convicted of attempt. These issues were examined 

in State v. Lewis, 69 Wash.2d 120, 124-25, 417 P.2d 618, 621 (1966): 

  Intent alone, of course, is not punishable. It must coincide  

  with some Overt act adapted to, approximating and which,  

  in the ordinary and likely course of events, will result in the 

  commission of the target crime, reaching far enough toward 

  its accomplishment to amount to the commencement of the  

  consummation. Mere preparation is not indictable. The  

  conduct of the accused, while it need not be the last act  

  necessary to the consummation of the intended crime, must  

  approach sufficiently near it to stand as a direct   

  movement toward the commission of the offense after the  

  preparations are made. In determining just where   

  preparation ceases and attempt begins, we can be aided by  

  no rigid formula. Each case hinges upon its own facts and  

  circumstances. 

 

 Based on these authorities, giving Martin Drake $50 for the 

purchase of a fictitious revolver is, as a matter of law, mere preparation, 

and therefore not indictable as an attempt.  
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 (f) possession, collection or fabrication of materials to be 

employed in the commission of the crime, at or near the place 

contemplated for its commission, where such possession, collection or 

fabrication serves no lawful purpose of the actor under the circumstances; 

 The Commentary indicates that this scenario arises most frequently 

in attempted arson cases and it is similar to the reconnoitering scenario. 

MPC 5.01 at 343-345. However, neither the reconnoitering or this 

subsection are instructive for this case because no particular place was 

contemplated or chosen for the commission of the murder of Russell 

Soderberg.  

 (g) soliciting an innocent agent to engage in conduct constituting 

an element of the crime. 

 This scenario is not applicable here because there was no innocent 

agent. Moreover, the situation contemplated here suggests a completely 

different fact pattern than the instant case. That is, where “D unlawfully 

tells E to set fire to a haystack and gives him a match to do it with. ... If, as 

D knows, E (mistakenly) believes that it is D’s stack and that the act is 

lawful. E is an innocent agent, and D is guilty of attempted arson. D, in 

instructing E, does the last thing he intends to do in order to effect his 

criminal purpose.” MPC 5.01 at 346. 
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 Therefore, in sum, The American Law Institute’s examination  of 

the law of the inchoate crime of attempt, as stated above, is a very useful 

framework to analyze whether Martie Soderberg committed the crime of 

Attempted Murder in the First Degree. And, a close reading of the 

Definition of Criminal Attempt in MPC 5.01(1) and the fact patterns that 

constitute the requisite Substantial Step in MPC 5.01(2), show that Martie 

Soderberg’s conduct had not legally progressed beyond “mere 

preparation.”  

 

 2. Ms. Soderberg’s convictions for Attempted Murder and 

Criminal Solicitation are both premised on multiple acts and the jury 

should have been instructed they must unanimously agree which acts 

constituted the crimes.  

 Where the prosecution presents evidence of multiple acts, any of 

which could form the basis for the charges, the prosecutor must either 

elect which act it is to base the verdict, or the court must instruct the jury 

that it must agree on a specific act to support the charge. State v. Crane, 

116 Wash.2d at 315, 325, 804 P.2d 10, cert. denied, 501 U.S. 1237, 111 

S.Ct. 2867 (1991), (citing State v. Kitchen, 110 Wash2d 403, 409, 756 

P.2d 105, 108 (1988)). If the jury is not so instructed by the court, and the 

prosecutor fails to “elect” the means by which the crime was committed, 
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the error is considered harmless “only if no rational trier of fact could have 

entertained a reasonable doubt that each incident established the crime 

beyond a reasonable doubt.” Crane, 116 Wash.2d at 325.  

 An error regarding juror unanimity is of constitutional magnitude, 

and therefore, it may be raised for the first time on appeal. Kitchen, 110 

Wash.2d at 411; RAP 2.5(a). Further, the error will be deemed to be 

harmless only “if no rational trier of fact could have entertained a 

reasonable doubt that each incident established the crime beyond a 

reasonable doubt.” 

 In the present case, the jury received evidence that Martie 

Soderberg concocted a plan to kill her husband sometime prior to or 

during the summer of 2016 when she approached Dennis Bjerke and asked 

him to kill her husband. RP 160-161. They discussed this over time in 

more than five conversations, RP 163, while they were in “various areas 

around town: parks, parking lots.” RP 187. Bjerke declined and Ms. 

Soderberg then sought out Martin Drake in October 2016. From October 

11 to 17, 2016, Ms. Soderberg and Drake met on a number of occasions 

and had a series of conversations and preparations for the purported 

murder.  

 The State characterized the series of acts and preparations in its 

closing argument: 
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  In this case, Ms. Soderberg took several actions that were --  

 that were preparation for what she was planning to do. There was the 

 -- the purchasing of the life insurance policy, approaching Martin 

 Drake about -- or sorry, let's start, I guess, chronologically with 
 Dennis Bjerke -- approaching Dennis Bjerke about killing Russell 

 Soderberg. 

 

  And remember he talked about she -- you know, she 

 mentioned it multiple times and she kept kind of badgering him to do 

 this, but he -- he rejected that. And then eventually the defendant 

 propositioned Martin Drake with the same plan. Those are -- those 

 were preparation, the discussion that went into this, the underlying 

 planning. There's planning about -- about weapons and planning about 

 where to do it and what would be the insurance payout if it happened 
 under certain circumstances as opposed to other ones. 

 

 The State plainly construed all of the acts over time as multiple 

acts, thus mandating a Petrich instruction regarding jury unanimity as to 

which specific acts constituted attempted murder or what constituted 

“money or another thing of value” to convict her of solicitation. 3  

 The State now contends that this is a not a “multiple acts” case, but 

is a “continuous course of conduct” case and, which does not require a 

unanimity instruction. Respondent’s Brief at 32-34.  

 The State cites State v. Handran, 113 Wash.2d 11,17, 775 P.2d 

453, 456 (1989) which instructs how to tell the difference. In Handran, the 

defendant crawled through the window of his ex-wife’s apartment and 

took off all of his clothes. She was sleeping and awoke when he leaned 

                                                 
3  See State v. Petrich, 101 Wash.2d 566, 569-70, 683 P.3d 173, 176-

77 (1984) and the “Petrich Instruction” WPIC 4.25 
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over and kissed her. She asked him to leave but he pinned her down and 

punched her in the face. He was charged with second degree burglary 

which was amended to first degree burglary.  113 Wash.2d at 12. 

 On appeal Handran argued that the trial court erred by not giving a 

Petrich Instruction as to which act; the kissing or blow to the face was the 

“assault” to satisfy the elements of first-degree burglary. Id at 456-57. 

The Handran court stated, “To determine whether criminal conduct 

constitutes one continuing act, the facts must be evaluated in a 

commonsense manner. (cite omitted) For example, where the evidence 

involves conduct at different times and places, then the evidence tends to 

show “several distinct acts”. (Cites omitted). Id. The supreme court 

observed that the criminal conduct was a “course of conduct” because it 

occurred in one place during a brief time between the same aggressor and 

victim. Id.  

 The same analysis plainly results in the conclusion that our case is 

a “multiple acts” case because alleged criminal conduct occurred at 

different times and places and involved different participants.  

 The error is presumed to be prejudicial and this presumption 

cannot be overcome unless no rational juror could have a reasonable doubt 

as to any one of the various incidents presented in evidence. Ms. 

Soderberg submits it is impossible to rule out all but one possibility as to 
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what was the “money or other thing of value” she gave Drake, or what 

specific acts added up to be the “substantial step” toward the murder of 

Russell Soderberg.  

CONCLUSION 

For the reasons stated, this Court should reverse and dismiss the 

Information, or in the alternative, remand to the trial court for a new trial. 

 

DATED this 5th day of June, 2019. 

 

Respectfully submitted, 

 

Robert M. Seines, WSBA 16046 

Attorney for Martie M. Soderberg 
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MODEL PENAL CODE 
AND 

COMMENTARIES 
(Official Draft and Revised Comments) 

With text of Model Penal Code as adopted 
at the 1-962 AnnuaJ Meeting of 

The American Law Institute 
at Washington, D.C., May 24, 1962 

PART I 

GENERAL PROVISIONS 
§§ 3.01 to 5.07 

PHILAUCLPJ-11A, PA. 

T:HF. AME.RICA~ L,,w INSTITt:"fE 
". I 

1985 
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I 
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Art. 5 lll,'TRODUC'!'ION 

ARTICLE 5. INCHOATE CRIMES 

o.01 Criminal Attenpt 
5.0'.i Criminal Solicit.at.ion 
5.03 Criminal Con8piracy 
i,.04 Incapacity, lm:sponsibility or Immunity of Party to Solidtat.ion or Con• 

apiracy 
5.06 Grading of Criminal Attempt, Solicitation "1ld Conspiracy; Mitigation 

in Ca,;eo of Lesser Dangci-; Multiple ConTietiOn$ Ran·ed 
5.06 Posses.sing lnsu-umcnts of c,·ime; Weapons 
ii. 07 Prohibited Offensive Weapons 

Introduction 
Article 5 undertakes to deal systematically with attempt, so

licitation and conspiracy. These offenses have in common the 
fa.ct that they deal with conduct that is designed to culminate in 
the commission of a substantive offense, but has failed in the 
discrete case to do so or has not yet achieved its culmination 
because there is something that the actor or another st.ill must 
do. The offenses are inchoate in this sense. 

These, to be sul"e, are not the only crimes so defined that their 
commission does not rest on proof of the oceur1·e1ice of the evil 
that it is the object of the law to prevent; many specific, sub
stanti vc offenses also have a large inchoate aspect. This is true 
not only with re:,pect to crimeR of risk creation, such as l'eckless 
driving, or specific crimes of preparation, such as possession with 
unlawful purpose. It is alRo true, at least in pa:rt, of ci·imes like 
larceny,' forgery, kidnapping and even arson, not to speak of bur
glary, where a. purpose to cause greater harm than that which is 
implicit in the actor's conduct is aJl element of the offense. This 
reservation notwithRtanding, attempt, solicitation an<l conspiracy 
nave such generality of definitimi and of application as inchoate 
crimes that it is useful to bring them together in the Code and 
to eonfl-Ollt the common problems they present. 

Since these offenses always pre.suppose a purpose to commit 
another crime, it i.s doubtful that the threat of punishment for 
their commission can significantly add to the deterrent efficacy 
of the sanction-which the actor by hypothe~is ignores-that is 
threatened for the crime that is his objecti,e. There may be 
cases where thie does occur, as when the actor thinks the chance 
of apprehension low if he should succeed but high if he should fail 
in his attempt, or when reflection i~ promoted at an early stage 
that otherwise would be postponed until too late, which may be 
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Intro. l~CHOATE CRIMES Art. 5 

tJ:ue in some conspiracies. Theae ai·e, however, .,;pccial situa
tions. Genei-al deterrence is at mo•t a minor function to be $crved 
in faRhioning provi~iona of the penal law addressed to these in• 
choate crimes; that burden is discharged upon the whole by the 
law dealing with the substantive offc!'IScs. 

Othet· and major functions of the penal law remain, however, 
to be senc<l. They may be sunnnari~c<l as follows: 

Fi.-st: When a per~on ifi seriou~ly dedi~atc<l to commisaio11 of 
a crime, a firm legal basis i.,; needed foi· the intervention of the 
agencieR of law enforcement to i,reve11l its consummation. In 
determining that basis, there muat be attention lo the danger of 
abuRe; equivocal behavior ma.y be misconst.rued by an unfriendly 
eye as preparation to commit a crime. rt. is no les& impm'1:ant, 
on lhe other side, that lines should not be ch·awn ~o 1·igidly that 
the police confront im;oluble dilemma~ i11 <ledding when to inter
vene, facing the risk that if they wait the Cl'ime may be committed 
while if they act they may 11ot yet have any valid charge. 

Second: Conduct de~igned to rau.~e o>· culminate in the r.om
mi8sion of a crime obviously jields 1t11 indicatio11 that the actor ia 
disposed towai•ch such artivity, not alone on this occao1ion but 011 

others. There is a need, therefo1·e, subject again lo proper safe
guards, for a legal basi$ upon which th,· special dange1· that .$UCh 
individuals present may be aaseso1ed and de'1lt. wi~h. They muRt 
he made amenable to the corrc,ctive process that the law p1·ovi<lcs. 

Th.i·rd: Finally, and quite aµan from the~e com,iderations of 
prevention, when the actor's failure to commit the ~ubstantive 
offense iR due t.o a fo>·tuity, as when the bullet misaea in atleini,t-ed 
murder or when the·expectecl responHe to solici~alion is withheld, 
his exc:ulpation on that ground would involve inequality of treat
ment that would Rhock the common sense of justice. Such a sit
uation is unthinkable in any mature system de~igned to ,$erve th,· 
prope1· goala of penal law.• 

These are the main co1rniderationo1 in light of which these pro
vi~ions have been prepared. Insofar as they have different weight 
in the three areaa involvecl-atu,mpt, .~olicitation and con~pir
acy-the difference~ ai·e dealt with in the CommentR that follow. 
So too, the othe1· apecial vaJu.,~ that m;,,y be unique to one or the 
other of the offenses-such as the fact that ~olidt.ation involve.s 
Rpeech and that consµiracy involves group crime-remain to be 
discussed. The bearing of the inchoate charaetcr of lhe~e of-

1 s .. O. Hr,lm..,, The Common Law 7'~ (l!i8l). 

'Hu Sc<tion 1.02. 
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Art. 5 CRUflNAL AT'l'F.MPT § 5.01 
fenaes on their proper grading foi· pu11lo~efi of Rentence is also a 
matter to which attent.ion is late1· devoted. It should suffice for 
MW, tbel•efo1·e, to summarize the ma.ior results of the Model Code 
provisions. They a\·e: 

(a) to extend the criminality of attempts by sweeping aside the 
llefense of impossibility (including the dislindion belween so-called 
factual and legal impos~ibility) and by drawing the line between 
attempt ancl noncriminal preparation further away from lhe fiMl 
act; the e1·ime becomes essentially one of criminal purpose im
plemented b.Y an overt a.ct strongly corroborative of such purpose; 

(b) to establish criminal solicitation as a general offen~e; 
(c) to limit the unity and scope of c1·iminal eonspfracy by em

phasizing the primordial element of individnal agreement. while 
pre$erving, ~o far as possible, the procedural advantage of .ioint 
prosecution of related segments of an m·ganizecl criminal enter-

. prise; · 

(d) to eliminate such vague determinant~ aR "opp1-ession:' "pnblic 
moi-als," and the lil<e, as objectives that may mal<e eonsph·acy a 
crime; 

(e) to eatablish in attempt, solidtation and conspiracy a limited 
defense in case!!- of renunciation of the criminal objective; and 

(f) lo e;;tablish the;;e inchoate crimes a~ offen~e~ of comparable 
mag:nitnde to the complclcd <:rimes that are their object. 

Sedion !Ull. Criminal Attempt,• 

(1) · Definition of Attempt. A perHon i~ J(uilty of an attempt to 
commit a <:Time if, actinl!' »ith the kind of culpability otherwise 
required for commis~ion of lhe crime, he: 

(a) purpooely engagelj in conduct that would constitute the 
crime if the attendant circumstances were as he believes them 
to be; or 

(b) when i:ausing a pll.l'ticular result is an element of th~ crime, 
doo,i or omits to do anything with the putpost of cau~ing or with 

,., 1/~l."f'U· rro:;~ntoo. to the Juatitute in Tuut.at,ive nr.:.n. Nn. 10 and considered at 
the }ta.y l!:KiO met'lting. St<n Al.I Pnie~t::~~ 130-58: (11100}. Subi:,~ti,,11 (,l) w~ 
~,,·m•1llk'l u. a rcruit of diseusaion at that me~ting. ThP. 4-!lltirc section was pres.ente,d 
agrul\ to the Jngt.it.ulA-? wilh miMr v~hru change£ in the Pro1xl!;~ Orrici:..I Oral\ Q)).d 
""'n~1!01-cd and aµl)l.·ov~d at (he May HM~2 mf!P.ling. ,l.;ttfi Al.I !"roc-ccdhlgti HG-18, 200-
27 (I 962). Ji'or- 11rigim.J. iJ~tailcd t:ornmcnt, sett T.D. 10 ~t 2fi <.1960). .~•$,; at.~~ Wc.eb.!.lcr, 
Jones &. Kon,~ Tli,e. T7oof:l"M.ttl. rl l·udum.J.$ Gtiflllis in tJie Model: Plmai C<J,Z... <ii I.ht( 
Av,vm.rn.·1'1.atl• lttstitute: Attf"mpt, S1Jliciffll.t(J)1. c,.vHl C ,m~pi,ru~, 61 Cofwn. L. tccY. b7l, 
G73-62l (19G1)~ whit-:h in thE> m9.in coh~M$1 of the black letter and c;omm~ul.)lr}· uf thi'! 
Artfol<: 5 ~cctions in 'l'cutative Draft. 1'<1. 1 n. 
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the beHef I.hat it. will cause 9uch result ,~ithout further conduct 
on hi~ part; or 

(c) purposely d~g or omits to do anything that, under the 
circum11tances aij he believes them to be, is an ~1. or omisgion 
conatitutini,; a sub.stantial step in a course of conduct planned t.o 
culminate in his commission of the crime. 
(2) Conduct That Mig Be _Held Suli;itantial Step U~d~r Sub11cc• 

tion (l)(c). Conduct !hall not be held to constitute a substantial 
8tep under Subsection (l)(c) of thi11 Sectirin unless it is strongly 
fAlrmhorative of 1.he actor's criminal purpose. Withnut negativing 
the sufficiency of other conduct, the following, if strongly corrob
orittive of the acto1''S criminal purpo~e, shell not be held insuffil:it,nt 
a.~ a matter of law: 

(a) lying in woit, searching for or following the contemplated 
victim of the crime•; 

(h) euticing or seeking to entice the contemplated victim of 
the crime to l,'O to the place contemplated for ii~ t:ummission; 

(c) r(:t:onnuitering the place contemplated for the commission 
of the crime; 

(d) unlawful entry of a structure, vehicle or endo,mrc in which 
i1. is contemplated that the crime will be committed: 

( e) posse~sic>n of materiols to be employed in the commi~~ion 
of the t:dmc, that are ~pe<.~iall y d~igne(l Cot such unlawful use 
or that can serve no lawful purpose of the octor under the eir
cumgtunccs; 

(f) ()081\e811ion, eolleetion or fal1rication nf material~ lo be tm• 
ployed in the commission of the crime, nt or near the place 
t:ont.:mplat.:d for its commiijsioli, if such po~seS11ion, ctillcdion 
Ol' fabrication Rerve~ no lawful purpose of the acror under the 
eireum.stonces; 

(g) 80lici1:ing an innocent agent m engage in oonduct cunijti
tuting an element of the crime. 
(3) Conduct Designed to Aid Another in Commi11sion of o Crime. 

A !)<!Nl<lh who engages in conduct designed to aid another to commit 
o crime that would establish Ms complicity under Section Z.06 if 
the crime were comntitle!l by such othu per,,on, i$ guilty of an 
attempt to commit the crime, olthough the crime is not committed 
or attempted by such other per~on. 

(4) Renundalion. of Criminal Purpose. When the actor's con• 
duct would otherwise constitute on attempt under Subsection (l)(b) 
or (l)(c) of tbi8 Sedion, it is an affirmative defen~e that he abon• 
doned his effort to commit the crime or otherwise prevented its 
commi1111ion, under drcumostanceg mitnif~ting a t~omplete and •-ol• 
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untary renwtciation of hiA criminal purpose. The establishment 
of 8uch ddenije docs not, however, affect the liability of an accorn• 
pl.ice who did not join in $UCh ammdunrnent or prevention. 

Within the meaning of thi11 Attkle, renunciation of criminal 
purpose is not voluntary if it ie motivated, in whole or in part, by 
circum~tan«$, not present or apl)tircnt ot the inception of the ac
tor's course of conduct, that increa.~e the probttbility of deuction 
or apprehenijion or I-hat make more difficult the accompli~hment 
of the ~riminal purpose. Renunciation fa not complete if it is 
motivated by a decision to postpone the aiminal conduct until a 
more advantageom time or to trandcr the criminal effort to an
other but similar objective or vietim. 

Explanatory Note 

8ubsectfon (1) 3et~ forth the gene1·al 1·equirement~ for an at
lcmpl. For analytical clat;ty, it divides the caRe~ into tht·ee types: 
those where the actoi·'s comluct would constitute the crime if the 
circumstances were aa be helieverl them to he; those whei·c the 
a.etor has (,omplctcd conduct that he expects to cause a pro.;;criherl 
result; and those whet·e the acto1· ha/$ not yet comf)lctcd his own 
conduct, a11d the problem is to distinguish between acts of 1u·ep
aration and a criminal atLempl. In this i11stancc liability depends 
upon the actor havir.g taken a "substantial step'' in a cours., or 
conduct planned to culmi11alc in commission of a crime. In all 
three situations tbe men~ 1·ea i.; purpORe, with two exceptions: 
with 1·espect lo the circumstances under which a crime muRt he 
committed, the culpability othe1·wise 1·equil·ed for commission of 
the ctimc is also applicable to the attempt; and w;th 1·e.spect to 
offense~ where cansing a i·esult is an clement, a belief that the 
result will occur without fw·tber conrluct on the actor's part will 
~uffke. The impossibility defense is rejected, liability being fo
cused upon I-he cil·cumstanceR ai< the acto1· believes them to be 
1·aLher tha~ as thc,v actually exist. 

Subsection (2) elaborates en the pre1iaration-attempt p1·oblcm 
by indicating whaL i;; n,calJt by the concept of "substanl-ial step" 
contained in Subsection (l)(c). Conduct cnnnoL be held to be a 
sub~ta.ntia.l step unlc~;,; it i;,; strongly con·oborative of the actm·'s 
criminal pw-poae. A list of kind~ of conduct that corresponds 
wit.h palicrns found in common law cases ia a!Ro provirlerl, wiLh 
tbe requirement that r.he issue of guilt be ~ubmitted to the jury 
if ont, or more of them occurs and .;;trongly corroborate~ ihe actor's 
criminal purpose. 

Subsection (3) fills what would ot.he1·wis~ be a gap in complicity 
liability. Section 2.06 covet·s accomplice liability in ~ituations 
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where the principal aclor aclually commit,; the of(ensc. In cases 
where the pi·indpal actor does not commit an offenRe, however, 
it is provided here that the accomplice will be liable if he engaged 
ill conduct thal ,~ould have established his <:omplieily had the 
c1;me heen committed. 

Subse.ction (4) develops the defense of renunciation, which can 
be da.imed if lhc aclor abandoned m· otherwise pi·cvcntcd the 
commi~sioii of the offense, under circumstances manife~ting a 
complete and voluntary rcnuncialion of hi8 criminal purpose. The 
meaning of "complete and \'oluntary" iR elucidated in lhe second 
puagTaph of the provision. The defense is an affit·mative de
fense, which under Section l.12 means thal lhc defendant has the 
burden of raiRing the i~sue and the prosecution haR the burllcn 
of persuasion. 

Comment' 

I. Problern of Definition. The literature and the decisions 
dealing with the definition of a <:1·iminal allcmpt reflect ambiv
alence as to how far the governing criterion ~honld focu• on the 
da11gerous11ess of the actor's con<lu<,t, measured by objective ~tan
dards, and how faJ• it should foeuR on the dangerousness of the 
aetor, as a person ma.nife&ting a fo:m dispo~ition to com mil a 
crime. Both <:riteifa may leail, of course, Lo the same disposition 
of a concrete case. When they clo not, the proper fo<sus of at
tention is the acto.-'s dispos-ition. • The :Model Code prnviaions 
are accordingly drafted with thi~ in mind. 

Needless to say, the law must be conce1·ned with conduct, not 
with evil thoughts alone.' The queslio11 to be a~kcd is thus how 
to delineate the c:oncluct that, when engaged in ~ith a purpORe to 
commit a crime or to advance toward the attainment of a criminal 
objective, $hould suffice to con~titute a criminal attempt. 

In faRhioning an answer to this question, one muRt keep in mind 
that in attempt, as distingufohed from $OliciLation «nd conspiracy, 
disclosure of the criminal deRign to Romeone elfie i~ not inti-in~ic 
to the acto1Js conduct; · nor is there any natural line that is sug
gested by the silualion, like u~te1·ance or agreement. The law 

~ With a few eI:~ptioD2, re&e.u·ch ~nded J~n. t. HYi'9. Fur I.ht-! k~y Lo .-J1hN>viotcd 
cit.'ltiun.'I IL~A-!d tot ~ll9.ec~l on<l p1:oµosod pcn.."'1 codes throughout footnote£, see p. x,od 
Stq.>J'G, 

1 SP.e. fnt,roduction to Article 5. 
2 8tfi Morri,-, I'·,"·1,iHhvtutr1.lJi)t·T/u,.U(lhts: 49 lfoni.<:t342 (196Uj: Owo1·kin & J::Uwnenf~ld: 

Pt,.'IJ,i.~li,m,<m,t.fin /nUntiont1, 7$ lfind 3!)${1~61J). ,5,urnlxo l..'nit~l St.a1~1-1 v. llandujan,,. 
499 ~'.2d 870 (oth Cir. 1974), cspcciallr u,c discu,;ion at 376. 
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must <lea! with the problem presented by a ;,ingle incli\'idual and 
musr. a<ldress itRelf to ~onduct. that may falJ anywhere on a grader) 
scale from early preparat.ion to the final effort to commit the crime. 

Om, should, therefore, begin by inguit·ing when con<lu('.i de
signed to effect or to ndvance t.owm•ds ihe atlainmcntofthe crim
inal objective ought -not to be rega1·derl aa a crim"', either Le<,ause 
it docs not a<le4ual-dy manife~i the dangcrousne~a of the acl.01· 
m· on other overriding grounds of social polk_y. The answer the 
Institute rea('hed in thinking about the problem in thi.~ manner 
is articulated in Sub.~ectio:is (l) and (2). Basically. as 'kill he 
rle\'eloped in more detail helow, the judgment i.~ !.hat conduct that 
doc• not itself st•·on.i,:1.Y corroborate the i«·tor'$ criminal objer.tive 
should he excluded from liahility. 

r'm· analytical clarity, the problem is divided inio thret, sog
mcni~. Suh~ections ll)(a) an<l (lJ(b) <lea] with situationa where 
the actor haa done all that he int.,mil~ t.o do. but where tht• c1·ime 
neve1·thelcss ha~ not been committed. Subsection (l)(n) ('.over~ 
cases where the offeuse involves engaging in pal'ticularly <le
Scl'ibed e"onducl, but where the failure occurs becau~e of the non
existence of a 1·equiaite cil'cum~tauee. Sub~eetion (l)(b) deals 
wiih a ~imilar ~ituation whcl'l• the c1·ime involve~ the prnhihition 
of causing a particular re,ult.. S11h~ec1.iu11 (l)tc) cover~ the i·est 
of the cases-those where the actor ha~ not yet clone nll I.hat he 
inte11<lR to do-hy presc1·ibini.:; liability in all ca~t'~ where the actor 
ha~ taken a substantial ,;;tep in a courRe of eonrhl<'.t. 1,lnr1ncd to 
culminate in ihe coin,ni~sion o[ the offen~Q. The problem here 
ia that of determining what amounts to " "su\,$\.antia] ~lep," a 
problem elaborated upon in Subseetion (2) and reRolved, as nott'>rl, 
in terms of corrnho1·ation of the criminal objcdive that is fur
nished by the actor's conduct. 

It ahoulil a.lso he noted that littk guidance on theRe mattet·s 
was provided by previou~ legi~lation on the $U\,jccl. The ~tat
utes f<'>ll into iwo categories, those that proac1;becl attempts l-o 
commit all or a hrna.rl cla;;R r,f crimes anu l-ho~c that dealt with 
aticrnpts Lo commit particulat· c1ime~. The most <,ommor1 o( the 
former clao1a provided ro,· lia\,iliiy if a person "attempts'' to com
mit a crimt• "and i.11 such attempt doeR any a.er. 1.owa,rd l-hc ('Om
mi~~ion of SU<'.h a11 offense, but fails in the perpet-ration, or is 
intercepted or prevented in the execul.ion of th,• ~am"·"' A few 

3 s.,,,, f(.y., Ga. Code Anr.. i i7-~07 0972> ll'<:cc-t,ll:,· atu11lifi1-!d lty Clt. ~~ 26-lUOl to 
-1(11);,); 192!:l Ill. L9.W$1 345, § l ~c:·.,rn-1:1. \'~riji,,11 ;,tt TU. <'h. 88. ~ ~-4). Such a fm:
mulation, nt.t'I-! :on,>11g rt-0ent revifions, is. also in .fl.a § 777.04. '.f'ltt! n!lt!v:..r:l r11rm11-
luti11n~ at the ti.r:1c the }lod"1 Coile wu.'I i,1nHic1'~rt!d werF.: ~lllet.t~d in •SU.t,uto1:· Appcndb,:, 
M"PC 'r.l.). 10 lll 76-Rl (1!,I\(•). 
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§ 5.01 INCHOATE CRIMl:S Art. 5 

statute.\\ defined an attempt as an "act clone with intent to commit 
a crime, and tending but failing to accomplish it."• A Ia:rger 
number we1·e simply genet·al penalt.v JJrovisions and did not elab
orate upon lhc term "attempt."• 'l'he situation was much the 
same io the case of .statutes lhat ~poke only of attemp(s to commit 
particula,· crimes. In most inRtances, thel'c was nothing tnora 
than a prohibition against an "attempt" to commit lhc crime ancl 
an accompanying pen3.lty. 

In applying statutes of both tY}leH, the courts, lacking mean
ingful legislative guidance, followed the principles of attempt li
ability developed at the common law.• Legislative efforts to de
fine the scope of attempts with greater particularity are, by and 
large, a relatively recent development in Anglo-American law, 
and to a significant extent reflect the influence of the Moclel Code 
proposals, which have formed the basis for the definitions of a_t
tempt offenses in n,osL of the ,·ecenLly ena(,Led and proposed codes.' 

1 Hee, e.q., t9ii~ Minn. l,a~ ch. iGl, ~ l (current \'Cl'$1ioll Ml lfintt. § OO!:U1); N~,•-. 
~ 008.070. Threcrcccnt1-c\'isiOn$1 tll(J 1111~ proJ•<,.,.:..'ll .tdopt thi& form.uJacio.tt: l<ll.n. ~ 2L-
8;${JL: l\".M. ~ 40A-28-1; s.n. • 22-·4-1; Okla. (L!l7~ p) ~ 2-10\(A). 

:. Su, e.g .. Coml. (kn. Ht.Mt.. , fi.1-l!\8 {1~58) (current YCl.'3-ion at Co11n. §§ 5.'3a-49 to 
-~; 1'UL Rt!-.·. S~t . .o\nn. U 59U:.;, :6 (195U}(cun·cnt v~r~iun ~t N.H.1 b'29:1). 1'hhc 
)l1'1'''lachr ~vbicl\ docs not appoor in it.uy iu·o1",_~,1 n:wi&ion, has bocn t'olfuwf::'J ir:, only 
one recently oo,~1-t!d c:00~. v~. M l8.2-2!j oo -28 . 

., The tenn "connncm b.w tlt!c:i. ... iom,,'• ~ naed ir:, thi& oommcntal.-y, i:m:lu•l~ m.a.ny ea,3es 
t~)at bov~ h~n 1lec:ided in the in~rprctation of ~uth $1C~lut.P.i.. 

'See Ariz. ss rn-1001. -\1105; Ml<. H 41-101 to-704,; Coln. ~ 111-2-\01(!); Conn. 
~§ t;.1a-•9 1.u -~\; Del. tit. 11, § 5Sl: Haw. H 70.-WO, -Ml; Ind. § SS-41-S-1; 
Xy. H OO<i.UlO .. 02.0; l\le. tit. 17-A. •! 1~2, IM; }fo. § "64.0JI; N•b- ~ ~201: 
)>!.lt. § 629:1; N..J. ~ 2C.:6-I; XD. H 12.1-06-0J, -06-0fi; n.i, ~ ·76-4-101; B,u,.,, 
Comm'o Final kc))Olt I LOOJ; M,l. ~>) §~ 11•).00, .l~; Tonn. (p) § !l01; Vt. (p) 
~ 2.4.:~(lj; W. V,. (p) ~• 61-4· l, -4-2. 

Oth~t" rEwi&e<l codc.s al)d Pl'l)pu..<i~s lt.:iv~ pr-twided a more limicod dcf'init.i,,n of att~JT1.pt, 
inoorporatin$!: th~ "~111)11,,ut.ntial &te,p'~ requirement but :Wling tu tlt!fin~ it, S6<t (h, § 26--
1001; m. oh. s;;, § 8-4(al; .\!inn. * 609.17(1); o,-,_ § IGl.405; l'o. tit. JR,§ 001; 
Wa;h. ~ 9A.2B.020(l); t.:.s. (p) S. 14.37 § IOUl(Jan. l~l8i; Ala,;. ~•J ~ ll.31. lOO(H.B. 
661, J&n. 1~78); Gal. (p) S.l::. 27 § 6001; D.C. (197R t>) ~ 2Z-20L(a); Mo.••· (p) ch. 
2433. { 4,!j_ 

h'i,;4'! ravii:,t'll.l codM and two propOM.1£ do not inc:nl'J•m•.'it~ th.e "imbstantit\l steµ•· ~ 
qu.irement, t.hc definition bl'!i11,g r.~t ~tt,he,. ir., tenns of ·'any ac-t:· "o,,t!rt ~r.c,'" "c:onduct,'' 
or "al) ~t :.1JT1nunting to more than mer~ proporac.ion'' ''1A1w)lnJi:, tbe oommission of U\c 
~r-.~e" or *'which tend~ to t!l'ft!'CL 1.h~ cmnmi~i:,i,,n of &uch crime.'' 8ef$ Ah1. i 13A-4-
2; La. § 14:27(A) & (R); Mont. § !14-4-103(1); 1'. Y. ~ 110.llO; Tex. § lv.Ol(a); 
Mich. (p)il.R. 82 §§ 1001. 1000; S.C. Ip)~ 14.\. 

Wis.§ 9-.19.:\2{2} i!l limitt'd t-0 attempt& to oommit a t'cluny, a b~tt~·y~ or t.heftr and 
rt!q11it'f!i:, that the ddcndant, with )ni.t!',,L tu r.ummit ~U(".h crime31 oorumit "aet:$. which 
demoJ18tntc un<:quWrn:~Uy, under all t•he circ:umEtancce, cbac h~ &,rm~l lh:tc int~nt. and 

•I would commit the, Clime ez:ocpt for the intcn·et,licm or ~n,,th~t" person or Mlme othet 
f:"Xtraneows.faetor." P.R. Lil.. AA.§ 2121 a)ij,,includes :m ''wicqui\·oeruity" re4uir~mcn~ 
Ohio g 292.1.Crl(A) t'i::qu.iree purpo.:.eful or knowing l!ondu<i "whit:h, if!;ucceai,fulr wouhl 
r.oni:,t,itut.e or reeult ll) tho offt:-n~." 
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Art. 5 CRIMINAL A'.ITEllPT § 5.01 
2. Reqitfrem,cnt of P•u,rpose. A doser analysio1 of Subs<?ct.ion 

(l) must begin with a di~cussion of the mens rca of attempt. As 
will be <1een, all three of the subdivisions of ,Subsection (1), with 
two exceptiona to be noted, are designed to follow the conven
tional paLtcrn of limiting the crime of attemri to purposive con
duct. The general principle is thU$ that the acto1· mu~t affirm
atively desire to engage in the conduct or to cause the result that 
will constitute the principal offense.• 

The first exception relates to the cil•cumstances unde:r which 
the offense must be committed. The requirement of purpose 
extend,;; to the conduct of the actor and to the results that his 
conduct cause~, hut hi$ purpose neecl not encompass all of the 
circumstances included in the formal definitfon of the substantive 
offense.• AR to them, it is sufficient that he acts with the cul
pability that is required for commission of the completed crime . 

. Several illuRtration8 may serve to clarify the poinl. Assume, 
for example, a statute that 1n•ovides that sexual intercour1<e with 
a female under a vrescribed age ia an offen~e, and that a mistake 
a~ to age will not afford a defen~<J no matter how reasonable its 
foundation. The policy of the suh1$tantivc offense a~ to age, 
therefore, ia one of l!-tdct liability, and if the actor has sexual 
intercourse with a female, he is guilty or not, depending upon her 
age and irrespective of his views as to her age. Suppose, how
ever, that he is aneRtecl before he engages in the proHcribe<l con-

Seo al•• i,if,-a, note& 96 & !RO. 

lowu ~ 707. t l i-t- limited to attempt~ Lu commit. murder ::md. contiU.11.'I v:1riatio112 of 
m,pects of the Model Cod~ &J)flfl-.:tc;h. 

d S11H St-?ction 2.02(2)(a) for the fonmil d~finitiol"I of "'purpose.'' 
In the langua~I-! uJ' t.ht-! ~ourf:B, there must he ''h,1.t!nl. in fact.'~ or ''spocitil! h,t.!nt.'• or 

"l-lJ~ciftc: in~nt to do the cntir<: evil lhi11g." Se.e. TMCkm· v. Corumom'>·E:>..alth, lM Va. 
7(11, 770~ ll4 S.~. 504, SOli-0~ (1922); Mel'ritt v. C,m,monw~~lth, H,;4 Va,, 6.';3, fi61, 
I.SO ~- E. ~%. ~99 (1~35). 

lt eh01.1ld be noted thal Lhe "purpOP.e'' that is roquirl-!el i11 Pa1""J.gt-aphs (a), (b) ,v·ul (c:) 
of Suh~l'!d.ion (1) of course doe.s noc i1tclu11e l:ln awarene.M by t.hl! 1h!f~1t(hmt of the 
criminality of his conduct. 'fh~ d~feudaut mUEt b.tt\.'O o.<i hi:-c ~ffirm::.tive objeietivc ~n
gag.i1)~ in tmnfud. t.h:1.t t.h.e <:rimil)n.l law dcn,m1i11.a~s as criminal. C-On.<ii$1WJJ1. with the 
~~oer-,-1 principle of Soction 2.0'"2(9), h~ i~ not required to lmuw t.h~r. th.e law attacho~ 
criminal co1isoquenc~ 1.u hi,s oonduct~ and con~quentJy his ignorance m· mi~takl'! on t.hi,s. 
~oi.ut would be: irrele\'allt. 

9 'fh~ "circutnl-11 ... '\ncE:!&'r of the offcn~ rot~r to 1.h~ objec-t.i~e eituatfon Un1L th~ law 
N!(l\lire~ to e,,ti&t, in addition u, lhe d•.:f~ndant's a,:,( or anj' re.~ull$1 Llt)f.1. the ~t. ~' ®.U.<:c. 
The elements of ''ni>.(ltLtim~" in bl1rgbry, ').».'Ol)(!l'ty of' ~nothE:!).,. in theft~ "fcmole not hi~ 
wif~" Lil M:1.pe, l:tnd *'dwellini( in arAfm Mrl'! m.,~rationa. ·•Conduc-t.'' n!f~n:, tu •'breaking 
and entering" in bur~:lary. "LKkini' in theft, "&exuaJ i11t.!rf'.1111r~e't in rape and ''bur11.ing" 
in an0t1. Result~, of cotu•se, include "d¥.~lh" in hol'T\.i.cide. While the~ 1.tH'm(I Me not 
airtight <::ategorics, they rut .. ·P. ~r,:E:'Jd at$ a helpful anR.lyticW. devif'.f! in the d~vclopm!l't1l 
of the Uodc:. .C:$$ s~-tion 2.IY.i? and its Comm~ul Cbt• a further ehboration. 
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§ 5.01 INCilOA'l'E cm~u;s Art. 5 

duc.t, an<! that. the chariic fa an attempt to commit the offense. 
Should he then be entitle<!. to rely on a mi$lake a$ to age as a 
<lcfcuse? Or should the 1>olicy of the substantive crime on thi~ 
i~RUf: c.nr1·y ove1· \.o the attempt as well?,. Ot·, asRume a statute 
that makes it a fe<leral offenRe to murde1· a,n FBI agent an<l ti·eat~ 
the agent's ~tatus as a member of the l''BI as a jurisdictional 
ingre<lient, with no ~ulpauility .-cquire<l in respect to that cle
ment. The question aga.in is whethel' the policy of the suh~tan
tive t'.l·in,e should control the same issue when it n1•is,·s on a charge 
of attempt, 01· whether the1·e is a specil,l policy that r.he law of 
attempt should embrace to change the re~ult on this point. 

Unde1· the forrnulalion in Subs,·<'lion (l)(c), 11 the r1·off,•rc<l de
fense would not sucr,ee<l in either c.ase. J" th,• &tatutoi·y 1·a.pe 
cxamvk, the actor mu$t have a put·pose to engage in se.~ual in
tercourse with a female" in 01·der to be t,harged with the au.empt, 
and must engage in a substantial ~te11 in a c.om•sc of conduct planned 
to c1Jlmi11alc in hi~ commission of that act. With 1·e$pcct to the 
age of the victim, howevf'.1•, il i~ ~1.1rficie11t if he acts "with the 
kind of culpability otherwise requireti for the con,mis$ion of the 
c.rime," which in the case supvoscd is none at all. Si11ce. th~re
fot·e, mistake as to age ia irrf'.levant wir.h 1·cspc<'l to the Rubstan
tive offenae, it ik likewiRe irrel.-vnnt with respect to the attempt. 
The same result would obtain in the mt1rde1· illnstration, The 
acto1· mu~t, in the <'.a.<e ~t•ppo~c<l. cniiag,, in a sub~r.a11th1l step in 

10 ]'he c;uc:>tion here, of couN:c, i~ whcchcr a lcgic;laci,;(: judgml-!nl. ,lelib(".t'-Ately 1m.dc 
l'>h1111lil 11~ lf.J)plic:-ih(~ lu,t:"1 t.i, ~h~ t-llbi:,~«nt.i\'e <,\ffen~e and to tho attempt, ,~ut wl1P.lhP.1' 

che lt>giF.lach•C" judgment cr:1brac-inp: $Crict liability ic; .::orn.'t-t. Ck th~ l~tt.e•· point, s.cc 
Ci,n,.rm~fll fi lo ~~c:lion 2l::l. 1; MyP.ri>, R'1t,.Y.fJMV,l,.. M\>l'ln.lt:C11Jj Age: .4. N1tt¥.i.lid D,;{,m.'li~ 
t-0 St<1:t:~t-0r;1 R1J.pe, li4 1\-lich.LJ-:c\". 10~ Cl9W). 

11 8ul1l-lf',(:l.tm1 (l)(a) would n()t apply to ei~her ilb~(.ration~ bc>cau~ in lKJtJ1 i11~l.)ln<;E"...,,, 

the defenda.nt ~•ould have C'Onunittc<I ch,· ~Ub$:t8.l1~\'c o(!~IIMf' i~ hF.: had i!UOCC~5,fully 
;,~11n1phitt:d hil-1 <·1md111:L Ehe did nr>t ~lm1,l~~~ hi(' pl;,1.nned ooursc of cor.duc<., i•k,1l1:-ce-cli1111 . 
(ljf<') would ap9ly. SuWCc-cion (l)(b) caufd ~!'Pl°{ to c!lo lt'ilJ il111l"!l,r.~l.i<.ln if the actor 
:.hot at :.h1.: t~t:nt. with l.lu! i1!1.R.t1~. l.,t kill .,;,nd mil'lst!d. Then he would have dor)e All t.bQt 
1-.f' i11t~n1Jed tr> d<.l, and frr..ttt ~·ou)d be liable to 91-0:s.crucion under ~1.1l~m'.lion (1)(b), ff 
l'.e wc?·e 3t~pp.::d tn~fc,n: In: p1.dlc••1l thl-! Lt·i.l{&~l·, 8~~11l-lE>t'.l.i,111 (I .I(<.·) ~·ou)d ap9Jy. 'L'he 
)f.11xlyl-lil-l 1111 t.h1:: p()ir:t under discn&&ion would be the &ant<', ho~v,·v~, wl,E>lh~t· (.}1P. .~f'.l,u• 
compkted his Pl'Op,osed l'OJl(lu.::c an,1 WM ~•ro~:cut.<:d .u1d~r S11hS!-!c~.i<.m (l)(b) Ol' whetl'.E"r 
hi: di<l 11cA )f.1ul w.~s pr11i:i~C'.111e1J unde~ Subce('t,i<.ln (1)(<'), 

,z ft iE ~wn.::d thut Un: cul11Rhili1.y ~l.)f.11d.,;,r,I fen· t.l1P. "f~rnale'~ element of t~e offcn.:s.c 
il"! k110\,·l1-!1lg1-!, >',nd thul:$ i.t ~·ou)d be r!>e aar.1c for :.he atteJUpt. 

Jt should aJMI b,~ no~,I lhal Lhf' 1:mg·uxgf' o:;und~~ the eircwn&tau<:e& a1, he bcUeves 
1.ht!m V• he,•' :-i!; well •~ it& eounterpai•:, language i~ i-iubsL'<'tiun.'! (tJ()f.) )f.flll (1)(h), ,tu,·$. 
not affect tho analy$.i$. 01' ,-aM~.~ lik.,: Lim on~ pc~d. Thii:i htnguage ia deEigued to de~l 
wicl, tb: i-11-c:)f.lll-!d :'imu,,s~il>ilit\r'' ~e~. whe!'e the- actor bcli~ve$1 <Lil t:l~mcnl of che 
,)tt'en~e to e~t but wh"1·c in ra~ it d<Jt:$:· c:uL. Ill lhat l-li1.mtl.1nn, the xct?r iij m~~un!(l 
b~· 'th~ cil·.::um:-1!.-wc~s ~ hf! Vf:'lieves t.hem to be.'~ ln ca~eE like tbc!:.~illU$.Cl'ationa, the 
~u:1.11r~ n1ist~ke,n b<-Jici as to the µaii:i.::u.lru: titturn.~trul<:c:}. j~ Jmull-! irrt!lP.V)f.fll by lAw. 
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Art. 5 C.Hll\'IIXAL AT1'.KMPT § 5.01 
a course of conduct rlanned to culminate in the death of his victim. 
But with respect to his awarencs.,, of the atatu/$ of his victim as 
an 1''1!1 agent, a mistake would not be relevant since the policy 
oflhc substantive offense cont.rols on such ,natters and that policy 
ia one of stri<st fo,bility." 

The judgment is thus that if the defendant manifest/$ a purpose · 
lo engage in the type of conduct or to cau~e lhc type of result 
that is foi·biddcn by the criminal law, he has sufficienUy exhibiteil 
his dangerousness to justify the impositior, of criminal .sanctions, 
so Ion!{ as he otherwi~e a(sts with the kind of culpability that is 
sufficient foi· the completed offense. The objective is lo select 
out those elementR of lhc completed crime that, if the defendant 
desires to bring them about, indicate wit.h clarity that he poRes 
the type of clanger to society that th., substant.ive offenie is de
si!{ned to prevent. This objective is well served by the Code's 
approarh, followed in a number of recently enacted and proposed 
revisions," of allowing the policy of the ~ubsta.ntive offense to 
conti·ol with respect to circurnstance element~. 

The question might be a~ked, however, whether the policy of 
the substantive offense should be alloweJ to control other cul
rability quc~tions that might arise. ~•or example, reckless aJld 
negligent homiciJe are offenses unile•· this Code,'• a.s they l!l'e 
!{e11erally. Cases will arise where t.he defendant engaged in con
duct that recklessly or negligently croated a risk of death, but 
where the death did not result. Shoulcl the law of attemrt;; en
compa~s such cases'! 

lS It l\lmuld 11~ n"t~l that while oftbnscs invt1)\•in_i: ~Lrif'.l liabilit.~· were cho.s,cn fo1· 
<.·larity of illus.tration, the Qlla)~"$1i.<i would h~ the i:,~m.e for C'ircumstance t!l~m+m~ where 
the culp.Mility l~v~l i1-1 l-l~L ~t rt'cl(lessne&i. or ncglig(,"tlC~. Fur- P.xitmple, if negli~ncc 
~s t1J ~g~ or• the ~talus of the b'f:U agc:nt WEfft-! t'l-!q11ir-ed and ~ufficient fo1• the $1UL$1lant.ive 
offense~ the &aJnc w,,uld },old l.M1~ 1\w the attempt. 

"s .. Ariz. § l~-lOOJ(A); Ark. ~ 41-7CJ1(1); C:olo. § 18-2-JOJ(l); Coon. ~ i>3a-
4!l(•); JJci. tit. 11, ~ F;.~1; Haw.§ 70~-~0U(li; Ind.§ S.,-41-5-l(a); Ky.§ 006.010(1); 
M•. tit .. 17-A, § 152(1); ::C<b. § 28-201; l'U. § 2C:o-l; N.D. ~ 12.L-06-0J; 1J1«h 
§ 76-4-JOJ(L); ll.i'. (p) S. M;J", § 1001 (Jan. 197d); l:;ro'\\1\ Cmnm'n Ji'ina\ Repoit 
§ !001(1); Moss. (p) oh. 2(;3, § 45; Tonn. (r,l ~ 901; w. Va. (p) § 61-41-l. 

Many l'C'-1!.ion.\ ainl pruprn-13ls~ ,,-r; the, other halld~ rcquil'C Ml iuL~ul 1.11 corn.mit, the 
l'li1t11"! in Lf!r-mt- t.~t. could be interpreted to ID\!a.u 01:tt. the al."tr,r's purpose m~t cxt~nd 
t,, all of the elements of th<t omw~ il'1"espe<'th•e of the policy oi'thc ~ubs;lautiv~ offense 
as to circw,,:,it)f,m~ f!l~mentJ!. See Ala. § L3A-4-2: (ht. § i6-100l; Ill. cl\. SB, § S-
4(~); Kan.~ il-3l!4ll(l); La.§ 14:27(A): M;nn. ~ 60\1.17(1); .\lo.~ <i64.0ll(J); Mr,nt, 
~ \14-4-103(1): :-1. ll. ~ 6-20;1: )1.)1. ~ 49A-21>-I; I\. Y. § 1!0.00; Qh;o ~ 21123.02,(A): 
or ... ~ 161.10-li; Pa. tit. !8, ~ 901: I'. P... Ii~ ::I.~, § 3121: Te><. ~ t~.Ol(ai; w.,h. 
§ 9A.:&8.CYlO(l); Wi,;. ~ 9~9.~2(2); Ala,. (p) s 11.31.lOO(a) (H.ll. 661, .I,n. 1978): Cal. 
(pl S.ll. 27 ~ 6001; D.C. (1978 p) § 22-20L(al; Md. {.p/ § 110.00; )licll. (p) S.ll. 82 
~ ll\()1(1); Okla. C197<i ~) ~- 2-101; il.C. (p) ~ 14-1; Vt. (p) ~ 2.4.2. 

1.s ~E!'!.'.Lio11t- 21(1,:~())(n) and 2L0.4(L}. 
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§ 5.01 INCHOATE CIUMBS Art. 5 

The approach of the Model Code is not to treat ~uch bchavim· 
as an altcmpt. InRteacl the Code creates a separate c1·imc, a 
misdemeano1·, for recklessly rlacin!,( another per~or, in daJ>ger or 
death 01· seriou~ bodil.Y injury." The T:n,iitute'~ jud!(ment was 
that the ~cope of the uiminal law would he unduly extenJed if 
one coul<l be liable for an attempt whenever he rer.kk~8ly or neg
ligently Cl'eated a 1·isk of any result who~e a~l-ual occur1·ence would 
lead to <,riminal responsibilil.y. While it was \,elievecl that the 
reckles~ cl'ealior, of rfak of death or -~erion~ bodily ha.rm was gra\'e 
enough for general covcragt,, even for thi.i behavior mi~<lerneanor 
penalties seemed more a.rt than the ~everer sanctions attacht'd 
to felony attempt,;. 

When, on the other ha11d, a person actually believe~ that his 
behavior will p1•oduce the r1·Mcribcd result, it is appror1·iate to 
t1•eat him as attempting to cause the i·esult, whether 01· not that 
is his purpose. 

Subsection (l)(b) provides that when cau~ing a particular rei$ult 
is an element of the crime, aa in homici(k offense~ oi· criminally 
obtaining property, an actor commits an atiernpt when he docs 
or omit~ to Jo anything with lhe i,urµose of causinit "or '1c-:ith the 
belief that it will cause" such result \\"ilhoai further ~onduct on 
his ran. Thus, a belief ihat death "-:ill eMue fr-om the a~toi·'s 
conduct, m· that prope1·ty will he obtained, will suffice, a$ well 

tr. St!<:1.i11n 211,2, F'o1· th~ ~U~t!$1C.ion lh.,ir all criminal ac~m,,Lii. might be h;m(lll'!d in 
this way, and thht tl,~ l;,tw might be bct:.Cl' of!'ifil did 11111. tl'y to deal wil.h )f,ttempts 
McoulinK 1.11 gt:"ner-,dized principlcS!. $1<'.'t! (H,1v.el,,t•11ok, Shc1t,td K.,e Ha:cfS ,1. l.,w.: of.4.tt.t.>mptEtd 
C'Nmt?. 8& Law <l.R~v. ;?R 0!'1(19). 

A rcc~ul re1.1~~, propos.al, pa..<i$1l:d h.,; Llu: ~n~t~. doe.a not eh~&rly indicate wbcth,i!· 
une C;.tt\ be guilty <:if. ~•tLP.mpL-et1 mall~Jaughtcr 01· Rttcmph!d 11egligt>nt honUci11t!. lt 
Pl'-0\;dcsi: 

.4 pet&on is guilt!' uJ' )I.fl offtin~e if, acting V,iith ch~• Alu1A-! ,,f m)nd othm-v,i:-cE> ~•cuire,d 
for th,: cnmmh,i:,ion of a crime, hr. iu~ntinn:-i.lly er)gagt>E in co111luct. that, in fuc-t, 
4.•:oni:,titutes a sub~Utnt.iul l-l~fl t-0ward the oommissior. ut'Uu! crime. 

U.S. (pl 1-\. MR7 • IOOl(a) CJon. 19'7il). A p""ooding federal pro,.,,..1, l:.S. ip) S. I 
§ \1)(11 (a). aub:>titutL'll for- tl1t! pht•~e "conatirntcs a .~Ub:}.Lw1l.i)ll ~tep towro'(t" Utt! phra""t! 
"amount..<i lo 11111~ than mere prcporaci<ul for. H.ml indi.CJ1.t.e& his ir,c"1':t Lu c:11mplete.'" The 
dn.n,~men of S. l ~ciU~· .-.tH.1.t!d that they did not intend tltul. ·"" ;;«,·.tor may "rveklc~$1)~· 
or negligcntl:t• Ntl~mpt to oommit a erimc.'' .:-leu .. J·.~di(·.ia•·y Comm. N.cpurl. f7\ (S. 1, 
L97fi). T'hic, Ktatemcr:c 't\'9.$: c&rrit!d ov~r i~t-0 the Comruittoc u~pur(. ,,n the NovcmbC"l' 
1077 Yers.ion of:,;. 148~. which C'Ontained an attc-mt,L ,,ru\·i~i(m identical to tb&c. yQ~li 
b1• t.ht! .:-leoH.I,~, and :.b.n:> prcsumobly Ll,~ t't!l-lUlt would be the sarm: lli- 1m1l~r S. 1, desplt.ti 
th~ eb~l'\ge in Janp:u.aA~. ~n .. Judiciary Comm. Rcporc. 1;:;::t (S. 14:;~7, urn;. 

Stat~ i."4'Jdes )ln(l propoaa.1& cmpto~•Ll,11,: Mitnil~r languaze fait to r»·t,vjd~ t!11lighcenmru:t 
)f...., t.o the intent of. the dralb.men. S<t<t Ind. § 35-4J-5-1fa)(1); Al.v.. (pl§ ll.31. h.lfJ 
(H.B. 661, J•"· ln7~); M..,. Cp) ch. 26.~. ~ ~.'i(.,). 

fl ~h,,u)d be noted thaL Lhe lfodel Code would not µrc,clu1l~ H. c;h~rge of atten:iPl of 11. 

etimc, such ~ rad.:leM endangc.rmcnc. ltlaL il'I .'limell ~. (.be prohibition oo' particufar 
,~ckleios l~havior~ rath01· thnn tiC. lJie pt•oh\bitior. of a partic~r n!l-10)1 .. · 
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Art. 5 CRIMINAL A'IT1UIP1' § 5.01 
as would a purpose to bring '-'bOllt those r<Jsults. If, for example, 
the actor•~ purpose wei·e lo (kmolish a building and, kno1,1,ing that 
persons were in the builcling and that r.hey would be killed \,y the 
exploRion, he neve1•thclc$S detonated a bomb that tumed out to 
be defoctive, he could he prosecul.ed for atLcmf)led murder even 
though it was no µart of his purpose that the inhabitants of the 
building wou lrl be killed. 

Jt ia difficult to ~ay what the deci;;ion would he undet· p>·e,ailing 
aitt·mpt principle;; in a case ,,r lhi~ kind. It might be held that 
the actor did 11ot specifically intend to kill the inhabita11t~ of the 
building; on the othe,· hand, the concept of "intent" has always 
been a11 a.mbiguous one and might he thou)(ht to include results 
that the actor believed to be the inevitable consequence or his 
conduct. ln any event, the in<,lusion of $UCh conduct as the hasis 
fot· li'1bility tHHkr Subsection (l)(h) is baRed on the eonclu~ion that 
the manife;;tation or the actor's dangerousness ia just aR great
o,._vcl'y nearly as great-as in the ca~c of purposive conduct. In 
both instances M ddiberate choice iii made to bring about. the con
sequence fot·bidde11 by the criminal laws, and the actor ba~ done 
all withi11 his powei· to cau;;e thiR reH11lt to occu•·. The absence 
of any deRh-e that the re~ult occui· is not, under thP.se circum
~tan<"cs, a sufficient ba~is fot· differentiating between the two 
types of ronducl i11volved. Only a minm·ity of rece11t revisions 
have explicitly followed the Motlcl Code on this point." 

With the two exception?. of allowing 1.he policy of the substan
tive offense io <:011\.rol with respect co cil·cum;,tance clements and 
of allowing the actor's bP.lief as to results to suffice, this section 
1·etai11s the common law requil·emeut of ptn-po~ive conduct aR a 
prerequisite fm· attempt liability. The necei!Rity under tradi
tional and pi·evailing attP.mpt prin('.iplcs of proving that thP. actor•~ 

i; Haw. ~ 'ifJ~500(3) aehi~VC$., throUJ.:.h 1lil'l'1-!n>t:l h111g11~~. i:inb0t.anti:illy the same 
N1n<·l11l-1ion )t.'I lll+-! Mud~) c,iJ~: 

When causing a p·artfoular r<:$.u(c. i.'! Wl t!leuuwl. of 1,hH crime. a per~on is guilty of .an 
H.~l.f!mpL l.i, c:mnn,il. ~.In! <·1·imF.: if, ar:ting ~ith che st.ace; of ruind ::·cquil·<:d tu ~~lahfo,h 
liability with re&pect to tl'i.c atc~.dant circwn:}.tuJ\c."t!$1 :"!l~~illE>1l in the det"initJoll of tht> 
1'.tfou::, h(: inu:,1t.i11mdl:,· et:t~tt!~ i11 (-x.mdu<:t whl('h jP. a &l\b5-tanti.U step in a .::our.~ l,f 
coJ"lduct i.ntendf:'od <.ll' known to catue iUC'l: :.1.·e~ult. 

Thi:-! E>:tplic:iU)· 1-!XLemh. t,11~ pr-im'.iplf! l.n i:iito~tioJ"I.; -.yhei·e the ac-cm· has not. eompl<:-ce1l hi:-c 
plantted oourti:t- of <''.mduct. ;i, oonsequcn~ that fa, 9.1.~, rt&c~)ed u11d~r lh~ M,t(.1'::1 Code by 
tho J~u~e of8ul\.~<::.::ci(,n {l}(c) f'E?)t() in <':onjonc;t.i<,m wit.h Subs.e-ction {L}(b). 'fwo l'CC'1nc 
r"t-!Vi1'io11s t()U,,w t.he H'~waii pattet'l\, St•t• Al'k. § 41-701: :'.\Id,. § P:R-201. 

1n t::,iwilnd, Ole Luw Cmru11i~i11n, Criminal La~v: Attempt~ and Jmposs.ibility in 
R~l~tion to ~ttempt, Conipiraey- and lncit.::m,:nt ~-L:l (G.n. 1,)f,w Cumm'n Xo. 102) 
(L~O), ha$. ro,i<:ct.!,i Lh~ 111·011os)ll nf it!; \.V<.wking P.uty that a di&tinction be drialt'll 
h!-!1,w~n eon~ec,uencea and C'irrurnstaJlc~:.. and h.$.$. r1?.c,,m1fl~nde1l lh3l "t.ht-? <.·oncept of 
the mental elcm<:nt ic, ~l1~mpl. . . bt- e~1wess.ed aE an intent to bring about ~iu:h 
ul' Lhe c:nn~titueJ"lt e}emencs of ~he oticn~ atCOO\J'JC£1I.'' JU. 10-11. 
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§ 5.01 JNC.l!OA'.l'J::: i.;m~u:s Art. 5 

purp11$e was to commit the substantivo. crime has rosed i:n•ol,lems 
only in rare caReR.,. The main poinl$ or di~pute have conee1·nerl 
charge$ to the jury. When an act iR marle r.1·imi11al bacause it 
caueeR a ce11ain un<lcsirabl(l result, fo1· example homidde, il ha~ 
bc<!n common fo1· the judge to ini-u·uct lhe jur,v that eve1·y Rane 
person is presumed to ·intend the natural and probable con$e
quences of his acts. Jn an altempt case, however, Rur.h an in
struction may be held defective," although lht, authoritiea have 
not been in agreement on this point.•• 1t is clear on the one hand 
that the jury may infer intent from lhc actor's conduct and the 
circumstances surrounding auch conduct-indeed this ma:y be the 
01ily way of pi-oving intent in the typical case. It iii equall.v clear 
that the judge may not tell the jui·.Y that a cet1ain state of facts 
is 8ufficicnt to establish intent on the part of the accused." 'l'he1·e 
is alway~ the danger that intent will be 1U-tificially imputed lo 
conduct that is criminal only if the requisite intent is present." 
The preferable approach would ~eem to he to ill$Ll'llct the jury 
that intent may be inferi-c<l from conduct a.nd circumRtances.'" 
omiUing any reference to legal rt·efe.rences ot· 1.m,sumptiona. 

Since a particular crime mu~t actually he intended, the cha:rge 
must be preciRe and mu~t not permit the jm-y to convict the actoi· 
on one of several mental states. Thus when the cha1:ge is at
tempted murder or a$sault ,.,;th intent to kill, it is eri-01• to (Jermit 

1~ For a.strained con.-.ttucW0111111 lh~ i~ut-! M iubwl., ·,.:u R~x , .. lf(.C:arthy, 41 O:nt.L.R 
16.~. 29 Can.CMm.Cas . ..\nn. 44~ (Htl 7). The 00\ll.'t upheld the,iury•1 rlct.urmiru..Liuu 1.hi-11, 
the drh·e1· of an automobile intended co ll)f'l.iL1: w•fo,;ou$. lN>1lil.,; hlf.rm wh~n his automobile, 
b.'A\'cling at hil{h :-cpef!d, c;r~h~cJ into a tret-. 

Jn interpreting the ff:np:li$1h <kf1:Jl$1e n~gulaliun:-1, il wM!'I h1-!ld t.hat,, although the m..~cet· 
would hav~ hf!\t!n 1-iubj~ to absolute, viw"iolth c-rimi1lill liability for the QCt.st of hi~ $1~1'Y)t.ut 
jf the: 1:mbatantive offense had bcon c<,mmitcOO (~W.P.~ al 1,ricE>iio in ~xc~ of maximum 
prices), kl\()WftHl~ ur int.~nt wai:, "~Jltir~ in ,,nder for thei·e to have been an actcmµt 
or ll mo~ •-emote ''prcp31•.at.ory•' aet puni.sh&bl<· undoi· th!! ~gub.Liouiio. G)ln.lner "· 
Akeroyd, 119521 2 Q.ll. 74~, 2 All re. ll.. !lfl6. 

n Peop)e v. Jtiz,c, dO CAI. 4L, 22 i>. 80 .0~89); ,;f. r~opl!-! v. :\filler, i! C:U.2d .>~7, 42 
P.2d 30..-1 (19:ll>). An ffflrly d~':i1:1i,m in aooord, State\'. Roby, 194 IOWQ L032, ~8 N. W. 
700 (]~22)~ h:u becu quc~tionod in 3Ub$.C<1ucnt 111)ihil1n.'!. ,;,;t;t; Sl."1.t,e v. R.am~d~U, ~12 
Iowa 62, 4.~ N. W.2d ;;na (19o1i. 

20 To the oontl·nry nrc H.ankifL<i v. 8t.1.LE>, 10::l At-k. 2€!, H;) S.W, .>24 {1~12); State\'. 
Locki\111c111J, 2-1 flt:1. (1 Royce) 2Hr 74 A. ~ {Ct. Gen. Se!>~. 1909); ~f. Stat.! v. L~Ach, 36 
WMh. 2d 641, ~l9 l'.2d 97'& (J!loO). 

n IHot•gan v, Stat.er~ A)a. 413 (l&'.i9:•; 'J'hnck,i· v. Cmnmunw~U,, l:W Va. 767, 114 
S.E. 504 (1922) (scmblo). 

n S~e. St.au v. Leach, 86 Wa~h.2d 64L, 219 P.2d 972 (l!ll'i0}. 

t3 8HH Pf!>tlJ1l~ v. CJieatem, 3~ IILAµp.8d 4L4, ~ N.f!:. 4LOU976)i Statt v. l\'icholson, 
77 WaP.h.2d 415,468 J',2d 6.1.'HL969): P1mpl~v. ·S~.>tc:h, 2HSC.-c1..~pJ>.~ 17!>. AAC~l.Hptr, 
499 (196.~). 
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.Art. IJ UUlflNAL AlTEIIH''J' § 5.01 
convktiort on a fin<linj( of 1·ecklefis di$1·cgard for humnn life" or 
intent to inflici grievou~ bodily ha1·m." A 11d ~ince a co11vi,~Lio11 
for m1,1,•dcr can hP. premi.;ed on P.it.hcr of these mP.nt.al $tates-aR 
well as on intent to kill-it is improrer Lo say that onP. <:a11 be 
convicted of attl·mpted mui-dc1· if he could have bct•n convicted 
of murder had the siciim dieci.•• Then' mu.;t be a ~pecific intent 
to kill. Bui undei· aome dccisiona the sredric intent neerl not Le, 
dil'ected at the nllcgt•d victim. It has been ~aid that the rule or 
"transfP.r1•ed intent" '-'fti>lic;; to attem1it~ and that if the aetor shool-s 
aL ,1 with int<>nt Lo kill .4 hill endangers Bas ,v0ll. he can be held 
fo1· attempting to murder both A etrtd ti." Thi> rP.ault i~ al. var
iance with tlie general requil'cment that the actor'~ conduct ffilli!-L 
hP. i,u.-posive; 1111dcr thia Herl.ion l-hc defendant ,voul<J bl- guilty 
only of an attempt to murdei· .4.. 

3. l-i'n.111).sibility. SuL~~'<'tion (1) i~ also dc~igned to i·e,icct 
Lhc dden,;;e of irnµo;;eibilit.y, whi('h hae ;;ometillle$ been succe,;;~ful 
in attempt proaerllLions. It doe, so. as is explaine<I helow, by 
J>roviding that the defendant';; comlue1. $houltl be mea;;ured a<:• 
corJing to the <'.il'(·um,;;tauce, a~ ht· believe;; th<>m to Le, rather 
than the ('ir('ttm~tan<·e$ as they may havt• cxist~d in fact. Before 
the formulation i$ elahoi·aicd. however, it m:ty ht• hdpful to re
vie"' what court~ t,ave done and si,id about the 1u·ohl~m. 

(a) Ra.ckyrounri.. 'fhm·e are n~d$ioni:' on the bookR holding 
that a person accepting i:oo<l$ that he hP.li~v.-J to have been 
;;tolen, but that Wl'l'C not then "~tolcn" goo,I.;;, wa~ not J(uilty 
of an at.f.crnpt to re<:eive stolen goons;'" \.bat an actor who 

i-, l'<'l)l).h: , .. lfi?,et 00 Cal. •11, :?2 P. 8') (L~9:1; 'fh<1.1'.k1-!r- \·. C:,,-nunon•~ealth~ l~ Vn. 
7fi7, 111 S.E. ~t'4 (192:?). 

25 P'1np.l!-! -.·. Rrowr,, 31 AJ•p.f>i\,.;;"d (38, 24~> K. Y.R:!d 92:2 ~1!164); Rex Y. \-\:hybruw, 
a; Gril'!"l,App. 141, 1-u~ (1~!,l) cdiccwh). ff-nt.",_f. StatC" -:. Ha.i·p"1·, 20.:; l,lf.. 22.~. 17 So.2d 
~GO (1944i. 

~ )loorc \'. ~~.,r~. 18 Ala. 532 (18!\1 ). 

r. Pe<.lp)e v. N•ul, ff':' C;,,1.App.2<l 6•),,,~. 21~ P.~d <>G'-> Cl950J: P~:•1p.lt! ·•. R"~ht•oc.k. :n 
Cal.Apµ.2d 111\, 'i-8 P.2d !~64 (J!,~7)r -.-ci."d on ot.it,,t;,· .rrruv:,vl11, 1-1 Cal.~ B4~ 92 1'.2rl Fi:\-\ 
(19~9',. 

2$ 1•~,,plf! \'. Jaffe, lilft N. Y. 49i, 78 N. fi:. \69 {1~0(1). Tr.e rca&Ollll\P.' l)f thi$! dl'!,:i~i<.m 
h:-i!; been follow,~l l\•t the House oJ' l,m'tl!; ;,tnd :.he :Xcw i~Jaiui Court nl~ .~ppeal. Haugh .. 
tor.,,. Slu(c.l1, [19iVl A.C. 416; Regil~ v. l)mutt~l~.v. (HJ7(•~ X. Z. L.R. 980; st~ Willi:unH, 
G·riw1.i?u,.(. Ln:i,,--.AUwm.1,b·'ltg i/;e lm,,,,•.·~!,i.s, 33 Gamb.L.J. 3J (L974'); Rl'!11til, On:mt~ial 
AUwttp!, 11~ 8olic,J. 7LO {197(,; Bra.ziC:l', N,~,,·(,rm,u.•:".~'iu~. ,f C~~;r.:'n,a,I .AtW'tiipt~, 37 
}foll. I:. Re,·. :iw 0974). The- Hou$!~~ oJ'J.m,1s hal:$ alEo hctd chac u 1'.1111t1pi,-,u:y that• ha& 
the &pccifie ohj~cc. of perfl)Uui,1g )In impossibility cwu!11I. l1~ r,,u11d criminal. ~.P.P. "'· 
~ock. (197~] A.C. 979; ,,,,,<t Temkin, l'.'11.,fr\ I., !J. C•J'tt'l[litw:y Like 'J11,lJ..!fm,,.y,t,-",Ml r)t)wr 
lwq,0<1sibl"-' Qtu:;if.i,(Ji>iS, 94 Law Q. R~\'. ~~ (197rl); C:asl-!1111(~~ C•mtrpi'r'a.fy ro l)r., the 
1~;:1,os.11i.!Jl.-:, t~7 C:.unh.J.. .. J. 2•>d (1978). Hw.( ,-mH Rooth v. Stac~~ a98 P.2,i $:6.\l (OJ.:l~. 
(!rim. App. J96fi). in '-\·hieh ch<: c:011~1. 1,ennittc-d tne rkfcu:w. o!'i,ntJ'~ibility to bC' a:>1,crtcd 
r>n the hH-"'ii:i of :w U\c•i·prf!~ation of the thm, Okl~~wma ~t.a~utcs but t>4G.lh:1l !iir- )f.11 ,tmenc.J
ffi?~11. of the~~~,· .~i,,11.g t.hc Jin<:$1,,r MPC Section .;.OJ. ThE> 11-!gi~lature haE since .ut<1pt<:1i 
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§ 5.01 l~CHOA'r.l!l CRIMES Art. a 

offered a bribe to a. perfion whom he believed to he a. ju,or, but 
whQ was not a juror, could not be said to have attemptecl to 
hi·ibe aju1vr:" that an officinl who contl'acted a debt that was 
unauthorized and a nullity, but that he believed to be valid, 
could not be convicted for an attempt illegally to contract a 
valid clebt; '" and tha.t a hunter who fihot a ~tuffed llecr be
lieving it to be alive had not attempted to take a deer out of 
sea$on.)1 1 

ThA p1·ima1·y ralionale of these dedi<iOll~ is that. _judging the 
actor's conduct in the light of the actual facts, what he intended 
to <lo <lid nol amount to a c.rime." This approach, however, 
i~ un~ound in that ii. ~eek11 to evaluate a mental attit.ude-''in
tent" or "purpose"-not by looking to the actor's mental l'ra.me 
of 1•eference, but to a ~iwalion wholly at. varia~cc with the 

th~ ~Uh:\t9l\\.'i! or s~'.l.i1,n ,5.fil(l)(a) and (l)(b). Okla. tit. 21, § 44. .A n10N! r~nt. 
dech,ion following Jaffe iE United H\.Qk$. \". Moir. 3.';6 .f'.~UJIJ•· ~!) (D.O.C. H:IT&}. For 
decision~ l'C.ioctins;- tit~ .J,+,IJ,i "1'1'''4.'l:l('.h1 xM People- v. Rojas, [I:; Cal.2d 25i~ afiR P.2cl !t21, 
10 G.J.R.pcr, 46" (1961) (citing the ~U'C); l'coplc v. :ll•Y•r><. 21~ fol.App.2d 5l8, ~ 
Cal.kptr. 7.>8 (L96:lj; F11u:-1<.iu:t \'. Superio,· Com1.~ 174 Cal.App.2<1 &O, ~-; P.2.cl li48 
{1969); ~t .. '\1~ "· Vitale, 23 Ariz.App. 37~ 580 P.2d 894 (1975}; SL)f.lA-! \'. Korelis~ ~l 
Ore.App. i;t~, 5S7 l'.2d l~fi. q[(d., 2'!ll Q.-.,. 1:l'i, 6'11 P.2<1 4G~ (1n;J; cf. hi re lla)lidson. 
~i C::\l.App. 566, 163 P. 6,<;.,4) 0917). lu Ju/J~. t.h~ rollnwing action& wei-e Mid not to 
com,titULI'! :t1.L~mpt~: YOti.ug wit•h the belief that one i& under the pcnnis.aj,h.t~ .e.~ \\'h~n 
)n fact oue iE not: having ~xu.al h11.l'!l"(:oursl'! with 1:1. r~m'11t! with t.he belief that oM\e is 
under th~ ag~ uf ~ni:ien(. wh~ll in fa.et she is not. 

The holding of tbc Ju_(J~ c~ ..,,.:il'- lf.J'J).t"•v~d iu PE'll•J'l~ v. Ji::lke, l -:,.J_ Y.2d iiL, ~2l:t, 
L~o )I.E..2d 212. 218. 152 N.Y.S.2d 4'11J, 4!S.'.>-86 (19GG). where the oourt lil<on.d the 
aitu~1.tion to ·'.e.e)liug oil ~~k .:and being AW'l)l·i~d t.11 di.'lcovl-!r t.ll..'lt oil w~ ~c:toally in the 
ground wh~N the .-u:cui:,erl v~ndm· had re1,resented but not belie\•ed it to be." <:omp(lre 
Per,pl• v. Moore, 142App.Uiv. 40'l, lZ7 t:,;. Y.:'. 9S. rq}'a,,,,,,,.., 201 N.Y. 570. 9~ N.E. 
llSti (1911). Set$ «C..~, P~•Jllt-! , .. IJ\lUino~ ~7 lfitc(.2<] 14, 23:! N.Y.S.2d .;80 (Sup. Ct.. 
1~62). in which J<1,Jr6 iE followed but .M.l'C Section .3.01 is: r<:~9l"d~d a.<i a lMit.L~r index of 
the defendant•~ •·moral >tuilt.." Thf! N~w Yurk feyi,t1ht.ure i,n\Mequently abrogated the 
de(~mc~ of imJJoss\bility. )l,Y. i ll0.10. Ste g~nJJ'rYJ,Uy Annot., 37 A.L.R..2d 375 
(19il); }Luc~. J<"a.ctt,m lmpd~~bi.l'U.y ,1.'iul tJ,~ .4ll.sm,tll tu R~r.e.i~~ Ste.Sm Proptt1.y, 5L 
C,ilil'.8<.IJ .. J. <AA (197G). 

29 Stace\'. Ta)'lnr, Mh :\fo. a25, 133 S,'W.Z-d 300 (ltJ9); State,,. Porter, 125- llonc. 
50::L. 2-t2 P.2d 984 (11:1".;2). Similarly: it has been hcld that att.E!m1•1.t!d hritlt!r,v may r11,t. 
be based on t.he l}ff~, of~ lu·j1Mi Lu )ln ,,ffit:i)ll wh\l <.-ann,,t render the requested sei,•ic,c. 
StH.~~ v. Rutlei·, 178 Mo. 27i, 77 S.W. 560 (l90S). S€t> also ~tace ,;_ J.~w~n~. t7R 
Mo. 350,376, 77 S.W. 479,505 (190::L); 8ut1.~ v. Cuocl, 151 W.Va. 813, l5G S.E.2d 1$ 
(1967). Cmn7,~"'- State v. Latio),.is, ~.; La. 878, 882, 74 3o.2d L48, !SO (19.4). where 
t•he court t~iectcd the ,conkntion chat tht-h! ~.-ould bf! u,1 t-uch ~t•imE:-~ attempted perjt.1ry, 
ol .. ~t"\'U\>.(' 0).-.1. .. ,rt.ht b,,.'-rd or official fol· some, re:\Mln wos not legally authori2od to 
t~E" ttt1timoey, or if the one admini~terin$!: chc oath \t.<a~ out. .1:1.111.horiv.~ t.o arlmini:-tt..E>.r 
jt,·• an att.~mpc. m1tl1\ Vf:: ftmnd because the <'ort,pfeted ctime '~vould be fru:Jb·ated by 
~xt.t•aneous. cil"<::1unstancca.~ · 

"Marley v. Scoto, 58 X.J.J,. 207. 33 A. 208 (Slip. Ct. 18%). :,ee at,o J\c., v. Percy 
Dalton (London), Ltd., 65 'J'.L.lt. 1126 (Crim. Apr,. 194.q)_ 

" Stat• v. Guffey, 262 S. W.2d 152 (}lo. Ct. App. 19-.Sl. 
32 St$, 11.!f., Unite<} Statea:, v. Be,.nigan, 482 F.2d 171 (3d Cir. 19T.S), in which lhc 

defendants were clu\rgcd with nttcmpcinJ( l<l vinlal.o l~ lf.S.C. ~ 179.1, pl"Obibiting t~• 
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Art. 5 CRUllN,\L .~TTF!Ml"l' § 5.01 
actor's beliefs. In so doing, the courts exone1·ate defendants 
in aituations whet·e aitempt lia.lJ\lit.y most certainly should be 
imposed. In all of these cases the actm·'s crimi11al purpose has 
been elea.i·ly demonstrated; he went as far a~ he could in im
plementing that pm·pose; and, as a i·esult. bis "dangerousneas" 
is plainly manifested. 

Apart from these decisions, however, the claim of impossi
bility has proven to he a poor Rhield against a charge of criminal 
allempi. One of the most common examples of claimed im
possibility haR a.risen in charxcs of attempt to steal where there 
is nothing to be stolen. Afte1· a few eat·ly F,nglisb decisions 
to the contra.i·y;" it has uniformly been held that one is liable 
if he attempts to ;;teal from an empty pocket,'·' an empty re
ceptacle/; or an empty house.,. The rule has been the same 
whether the attempt is to cornmit burglary," robbery,,. ex
tortion," obtaining by fal~e pretetrnes .. or ot·dina,.y la,·ccny. 
It has been held that there can be an attempt to burglarize a 
train even though the whole train is mi$Sing;" that im attempt 

:-1mugglioguf <1bjeict& into or out of a f~dt!n.cl corrt-?ttional ini:,titut.ion, Since the evidenC'e 
eotablished that the ·tvu1l~n had knowledge of. the stmtA'glin.g pl.all, ond ~nee hisi lat:k of 
J'Jlowl~J~ wau; a nece4!aai-y elcmont oft.ht! o!rfml-lt!, t.h~ th:fendants oould nor be fo~md 
guilty of violating the sitat1.1.1.t!. The co\Ut held tm.t ~uc-h knowlod,ge by the waivlen 
~vou)d l\Jso pra-ludt! ~n~i.cti:on for th~ attempt, AU\\."t! '\:1Ltem11t..i11g w tl,, ch~~ which it;. 
not a ,Time is not attempting tu t."l1mmit a oi:cne.'' 482 F .2d at 190 . 

., Regin• v. Collins, 169 F:ng.R•P· 1477 <C.C.R.. 181)4); Rei.,;,,,. v. :lfPh•rson. W\I 
Eng.Rep. 97.3 (C.C.R 18$·7); su o.lJ.u Rtgin.a v. 'l'aylol·, 25 L.T.R. (n.a.) 7.:i (M.i1ldx. 
:-1<:M. !871). 

i, l-'copk \'. Twlw, ~2-3 Cal.A!,111.Z..J ,15,.5, i~ Cal.Hpcr. 869 n9~~); People\'. fj~
g,ltn,u, ii.~ Cal.App.2d 100, 91 P.:?d 1::., (1989); S"-t• ~- Wilson, 80 Conu. ioo (1862); 
People v, Kich.artll-lon~ 32 lll.~ 497, 207 N'.F..2d 4<>8 (!965); Cummonwe.a.Jth \'. Mc
Vonald, 59 lfa••· 36G (ldGO); p.,.,ple v.Jon,s, 46 llich. 1.11. 9 ~. W, 486(1881); People 
v. )Toran. I~ l'i.Y. 21,.1, 2~ N.E. 412 (1~00); Roge,•; •· UollUlumw•alth. ~ Serg. & 
Row!. 468 (l'l,. 1820); Regina v. i;.,,,.t. -1.; W. W.lt. (n.•.j 479 (Alta. Sup. t:t. App. rnv. 
1968); R•• v. Shaid, 1192fiP r>.L.R. ii::.S, 46 C,u.C,.;n,.Ca,;.Ann. 209 (M,n. Ct. At>p,J; 
The Qucon ,,. T::.y1or. l 1~~14 Qu<:bl~c-Rllpl'(rrts Judicii,J:fos 2'26 {Q.R.); Reginn v. Ring, 
66 L.T. R. (n ••. ) 300 (C.C.R. 1892). 

33 ~~ v. }foi$1t:h, 8fi N.J.Supe-. 279,206 A.2d 7l\..~ (App. Oh•. l9GU): C(ork \'. Sl):ll~. 
86 T•nn. ~ 11, 6 S. W. 14;; (ISAAJ. 

U8tat.<· , •. 1:1.h!y, 8'2 N.C . .>~li {IB80). 

,; People v. IJ•~><L,, 9111.Z.1 >9~. t:J7 l'i.1,;.2<1386 (!!loo); ,.,. State v. l!cCmth.v, llo 
Knn. 58.1, 22-l P. •14 0924). 

"'State v. Scorleti, ~l S.W.2d L!!l! {l\io. 19S6J; Commonwealth v. Crow, 300 I'•. 
91, 164 A. 2f,a (U)'J)); ~f. H.ronillou Y. St)lte, 3G Ind. 200 (IE71) {~-...ult with int.ent to 
rul,), 

" P•uplo v. F'l·oti-'\Jll\o, Ja2 C,l. Al'p,2d 610, &:l7. 2821'.2<1 1002, 1011 (19.>5)\no defense 
chat pereon tllr<!~t.t'!,1t-!d might not be abl<: tl'~ couv~y ~h~ pl"O})erty desirod by ,fof~mb.nt). 

"'P«iple V. Al·bcl'l')', rn G,1.App. 74~, Ll4 l'. 411 (1910). 

"i;;M-, v. McCarthy. IJ5 K,u,. 58-3. 224 P. 44 (19241. 
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§ 5.01 L"\"(;HoArE CRIMES Art. 5 

to oht.ain b_y fabe pretensf<s is committed although lhc check 
obtained i~ wort.hi<·~~.-" and that one can attempt to ~leal a 
La.-rcl of whiRkey even though the barrel i.~ rilled with water." 
It h~~ ltticn $aid, howeve1·, t.h~t an attempt to su,al r,•om the 
pocket ofa stone image would not con~t.itutc an offenRe." · And 
in actions chargfog atl.emf)t lo obtain the proce<•d$ of an in
~urance policy by false pretenRe.~. ~ornc courta have 1·equircd 
lhat there he an in~u,.ance policy outstanding;·•• it is unlikely, 
ho\\-ever, ihat this waR thf< fll'Cvailing rule." 

Similarly, it has been held that one can attempt to recf<ive 
Rtolen properly" 01· attempt lo trart~1->o:·l illegal whiskey16 or 
att<•mpt to posses~ narcotics" even though the commodity is 
nol. pt·e~enl when lhe offon<kr seek~ to take it into cuRtorly. 
There can he an attempt to conupt a ju1·01· ah.hough the juror 
i~ nol al home when the actor calls to make hi;; propoaition/' 
anrl there can he a.11 attemi,l \.o 1ou1·dcr though th<• intended 
victim is not where the aasailant believe~ him to he." Att.eropt 
liability sometimes ha~ been n,jcctcd in instances where, in
~tead of as,1ailing a p~rson not 1we~Ant, t.he a<·lor ~ca•·~hcd or 
wnitcu for a person who was never contacterl.'' auch rlecisioM 

n Pt>opl~ Y. tfok!·lch. 61\ CxtApp, ~lOr 2-L4 P. 4lii; ,;,111~>-

.,.<tTbe hing Y. M<,nt.~mn,:r.v. J9 c~n.Cri1n.G~.An11. 2.'=t:~ (Cha,.1,,tte County Ct., ~.8. 
1913j. 

·H St:t "J'rcnt ,,. Com111m1W!"!.'13!.l1, 1-5:, Va. 11:!I:<. 1 J:ki, l.J.li S.E. j(;7, j(>~l (L9'JJ:1 (tlict~111) . 

. ,., State \'. Block~ 3;:5.8 }1o. 127, 62 8. W.2d •12..-1 (J!:4-'l~j; •f >J,::m~cf:'k "· State, r~ 
Okla.Crim. 191;, 11:J r.Zd .1~2 (lfrll .>: Pi?')ple, v. F.lmore~ 1~~ lll.App.2d 812: 261 N. K2t1 
1U. tJ:{,f'd. ;;,) 111.2d llJ~ i7li .N.B.:~<l 325 (L970.•. 

~ 8t-t- :,;Lit.l~ v. Wright. 3:t2 lfo. ~~. ll~ 8.W.2d 571 (L9'J7:1. 

•J'i h~ re .\la~ids<ul. 32 Cal.App. :'SI~. \1\."i P. 6~f, Cl!II J). Cc1t;;pcc,;-c note~ su·p•-a . 

. ,...Cilllin" ._._ CTc? ci. Ri1Clfo1:d, L:U Va. ;')18, 11~ ~.K T.1fi (19-22). 
49 P~•J•l~ v. Si:,, 12(~ Car.App.2d 41: 271 P.2d .;7;, CL9.34:• (d~fotnJaul ,1hLlf.i11t!d pm~s~i:i:-ii,>11 

of taleum belicvi:1~ it !.<, 1.,. oun"ul.i<:~); Uni:~,J ~Llf.l.t!l-1 v. Her.g Awkak komru.,1 356 
}" .Supµ. 4:14 {Rn.N. Y.), ,1ff'd, .1~.1 F.2d 1~71 {~ Cir. 1973), e,w:. dt-nforl, 4tit u.~. 9?8 
<1~7,1) (iv,meJ; Umtcd State.: "'· Marin, .;1:~ t'.2d 9'74 (2d C'i1·. 1!1':'ift nn.t ~~G t"ti.ite,d 
State:>\'. Ovfod,,. 62() f'.2,J AAl (!'i~.h Cit•. l!l'?I,) (clf:'f~udan.t so)d prot'ainc t:rct~hloridc 
lw.liE>\'ing i(. ~~l bE:- heroin). 

SCI ,:-:nnmwn- ••· Stlf.l,H E:-X ~1. 'RC1ylc:i1,f '.N Ga.App. G4~~ )~l S.K2d 28 (1942). 

~• Peo;,Je; \". Le~ K11fl>!, 9-5 Ctil. ,)6l), :~l) P. Rfl(J (l~!Y21; State v. :bfitC'~t'll~ 17ll Mo. tj:~3r 
718.W. l'i':i (l!Jf>!?); r,f. 'T'?le King v. 1Vltitc~ IHl)(I 2 K.8. 124 (Crirn. ApfJ.j (iolc:odcd. 
,i,ct\w died bciol·c U.kinp l>ui-mu). ,-i,;~: ,1.(.,u, Commor:wP.lf.lth ,,. H~in~~. J,.17 Pa.Su~r. 
LOO, 24 J\.211 !'.;..:; (19,121. 

S2PcopJc v. H.~,. 2,JI} X.Y. :li:H, l~l'l N.R:. f.<88 :1~127): Pe(lplt> \'. [)i Stefan~.l. ~~ 
~. Y.2tJ fi.1f>, ~t.15 t-:.E.2d ~4J:<. B~ N. Y' .S.2d 5 (1976>; P.cx \'. 8horyc, I 190:ll n·mu\·aal 
L.R. t'U8 (Sup. Ct.\ (}uetw "· '1'<,sik~n. l R·.,c:h.App.Cl .. (\tSP.~ .. n\pe ofC(J,nd TlnpE> 471 
(18x4); R.t!gimt V, Collins. Jti9 Bng.Rep. )4n, 14.-78 cc..C.P.. 1864} (di.::c:uu). c,rnl:,v,., 
Stokee v, State, 94 Mi~~. 4LI;, 46 .80. 627 (1908}; ·,,:t:~ PE"l•!•l~ .... G<,~inlE-S, 222 :\11µ.0iv. 
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CRIMINAL A'f'l'F))IP1' § 5.01 
resting in part on the fact that the actor had not yet proceeded 
far enough towud his uiminal goal. 

While a Ini8sing victim is no defense in the case of an actual 
aaaault, it has been said that there is no attetnpt to murder if 
the actor shoots at a corpae'"' or a tree stump" ·believing it to 
he a living pe1·so11. lt has been argued to the contrary that 
it is no less an attempt to tl'y to take life from a lifele~s object 
than to seek money in an empty pockeV'· lt has been held 
that sexual intercourse with one .who is believed to be an un
conscious and unwilling female, but one who is in fact a lifeless 
female is attempted rape.•• And in a.ecol'd with the decisions 
concerning asaaults on mi~sing victima, the trend in attempted 
abortion cases waa to di~pen~e with the requirementa that the 
female he prei.:nant,., a result to which ~pedal ~tatutory for
mulations contributed.'" 

Another broad category of imposaibility ca~e!l embraces in
stances in which the instrumentality cho&en by the actor is 
incapable of producing the criminal result desired. Some early 
<ledsions exculpated the a<,tor of attempted murder if the in
strumentality selected was not adequate for committing the 
crime contemplated, but the general rule today is that one can 
be guilty or an attempt to mul'dt:r although the gun" Ol' poison'° 

2.56, 22.~ >I, Y.S. 6i>3 {lil'l7). •J}"d "'·""'·. 2-18 N. Y. iSS3, I~ :--'.E. ~3~ {1928) (<lfa<ingo,islting 
1-'eoµk v . .Niuo, ,9'V.tmi). 

53 Sett Stace:,,. Ia.ylor, ~.1~ :Afo. 82~, a:~3, 18~ s. W.211 :l.16, !141 (1939) (dictum): Sta~ 
\'. Huflt-!y, 262 S.\V.2d l.>~. 1.36 (.Mo. Cc. A11p. 19fi3} (diet.um). 

51 1-U-x v. O$:burn, R1 J.P. I}.~ (Central Crim. Ct. 1919); ,u:r:rmi., Commonwealth\". 
K~o11~1ly, 170 M~. 1~. 20~ 48 N.K 770, 770(\~':); Regina v. M'Phcrson~ L69 Ellg.Rt-!J'· 
!rt$, it76 (C.C.K 1.B57) (1lict.11111j. 

:,:; Ss« 1 W. Ru&&eJl, C!'im<: L~'7 (L2th l'!d . .J. 'Tum~• 1004). 

.sr. Unit.!d 8llf.l.~ v. Th.omas, l~ C.M.A. 278, 32 C. :\f. R. 278 \1962HC'itillg PtlPC Se,ction 
~.Ol \n ,upport). 

"p.,.,1,Je v. ll.sf>1ngt,on. 98 C,al.App.2rl 4,;~. 220 P.2'1 007 (19-~0); State v. Wilson, 30 
Conn. 500, G0~(18b'2) (dietumJ; Pf!ll111le v. Huff, :~au Ill. 3~, 171 N.l:. 261 (t9::t0); State
"'· 8t1,•;tk>t., lAA low:-i. 115(1, 17i N.11:. 77 (1920); Outyl'! ••· C11mmonwe.21Jth, ~!:J S.W.2d 
206 tR:y. 1S54.i): Couunomvcalth , .. 'fil1ltf!t.t,i,.. 1!>1 M:u-3 . .;19, ~2 !\'.K 9JO (J~9.1); Cum
monwcalch v. 'J',l.-.·lor. 1~2 M~ss. 201 (LSBi); Kcgina \'. HotNlcl1il1l, l'i~ P.11g.Re-p. nn 
U\A<i,.es lf!-16); Rex v, })-.,estonc. 119\~J !;.Afr.l,.R. 7.8 ('J'r.,,,. P.D.); ef. L)upuy ,. 
State, 204 'J'cnn. 624, !12~ S. W.z,J 236 ()~~\1); Pcoplo v. l::c,•1tcr. l~l Csl.App.2d 127. 
2hO P.2d !U (19:55). If an abortion ii, th~ cin::umii.l.H.n\~!S woold be constitutionally 
111·01:ected, &ee Koc v. WOOt!, 410 t·.s. 113 (19i.S)~ then an attempt to pctforu, it w,1ul<l. 
of COU1f.(:, 11.lsiu lw. ~in~timtionaJ4· procce1.1~. 

"'See, e.g., Col. ~ 271; Ky, Rev. Stat. ~ 41!6.020 (Lir.0J (re~••l"'l (971). 

"'Stat, v. L)runm;., 9 Wi•.2d 1$3, 100 N.W.2d 59~ (1960): R<lx v, Jones, 18 'l'.L.K. 
156 (As,;,.,_, 1901); Regina¥. Gn.s.iciy, 4 Bnmbuy lli,:h Cc.R. 17 (C.C. lll67), Qu••n• 
Bmi,1-ess. v. Nid.dhn, 14 lrnliH.u T..'R. Allahab;.1<138 (A!'l'· Crim. 1891); r.j. Peopte v. Van 
llu.skil·k, 113 (M. App.2d 7li!I, 249 t'.2d 49 (19~i). /Ju! se., In re b1'(1i<lsol>, S2 C:"1. App. 
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§ 5.01 INCHOATE CRJMl::5 

or bornh'" iR incapable of rn·o<lucing death. When the charge 
i~ "assault with intent to kill," a different re~ult may be re
quired be<,au~e some traJitional definitions of aSi$aun 1·e<1uire 
"pt·eRent ability'';"" even here tht,re have heen convictions when 
the means have heen inaJequate." The tn•nd in attempted 
abortion caRea was sirnilar; it wa~ usually nol. material that 
the drug or in::o-t111ment was in('.apahle of producing an abo,·
tion."' Ann de<1pite ;;taternents by commentators to the con
trai·v. recent c1ises have held that i1111>ot~nrv is no defense to 
a ch~ge of attempted rapt,."'' ·Earlier deci~ions had reached 
the sa111e i•eRult where the charge wa~ a~saull- wit.h int~nt to 
rape."' Where a11 unnatural act with an animal is impossible 

F;ii6, 570, IG3 P. O&l, 69L {19L 7J lclictuo,); SL•te v. Wilson, 30 Con,,. Ml~. oOI\ (1862) 
(dk.tvm); Cummonwc.akfl v. K~nu~ly, 170 Mas&. )8, 21, ·lR :"-i.f!:. TIO, 771 Um) tdictmn). 

i;., GnmruCJnv:oolth \'. Ke,nn~Jy. 170 )la$.:,. ltir 41:- ~. F,. 1W ( l ~'l'D: Slit.LI'! \'. Hk,vl:r, 
27 $.C. 60-2, -1 $.B. 064 (1~88J; The l{;ni v. Whit<·, ILnCfl i K.B. 124 (C,,;m. App./. 
nn.t HHc ln re )l...'"\.giru.oJ"I, &2 c~.A,)l). ;:.t;li, .;w, ti).', P. AA9, 6(1J <t9J7} {dittwn); State 
\', W~n. ~o Ct,Jln, r,-00~ 500 {U!(i2) (,1iduin); cl :State\'. Clari~"~· 11 Al~. ~7 (l~4';) . 

... , .';$$ Peoµ!c v. Grant, 10,) C>1l.A)•ft2d 847: l:3~ P.2d GfiO (l!m1) (pnm1:tc.1.1n~1:xplo~on 
of bomb no b-ar to li:tliilitJ fol' attempted munkr). 

62 Pf!ople .... Sylva, 14~ Cal. G2, 76 P. 814 (1904): State v, Sw1,ih1, ~ Jud. 524 :.,lfin7). 

6.7-)Jullcn \". State. '1~ Al~ 4:l {L-~71); Smith.\', Sllf.1.1'!, ~ :\l::i..A1,11.1. 187. 62 So • .;75 
(l~L:J); Kunkle<. :stnk, ai Ind. 220 :1~69). 

M Sbtl.1~ ti. lt'itzgcrald, i~ low:t 2(,(1 (!87~); State \'. c~wi:i, \~ N.C. fiRI, ~ ~.K 
298 ()1.101); Rex v. rcc!.i.bonc, 3L Alta. 1fl::t, ,Jt llL.K 4Ll (Hll~); Regiitz v. Rrown~ 
fi.~.I.P. ·790{Ccnt.ral Crim. CL J899); Ne.~,,. Au1't,in, 24 ~.7. .. J.Jt. 9-'!3 (Ct. App. 1905). 
But c.f. Rt!x v. ()~tn»n, 84 J.P. ,;.~ (C1-!nl.n1l Crim. Ct. 1919); Re). v. F>•eet-tun~. [1mm 
:-;.AD'.L.K. 758 ('T'>•an~. P.O.). 

M People v. P1-!c:kl1.l'lm, 249 <.:al.App.:!d !,,n. 61 Cul. H.ptr. 9'1~ (l!:Ki7>; People v. Stew
~rt, 74 111.App.i~d 407, 2:2\ ".'l.F~.2d 80 (L966); P--P,Jd)' v. C:nm,111,m'-'culth. I..~ Va. 'i6G, 
iG S.F,.2d fi49 (1946); acC'O'm, C<1mn1t,n...,1i&lc.h v .. .\.lthoff, 4..\ JJP.U::,,ur.ty 'R. ~',I) (Plt.. 
Ct. C:.P. 111:x!) (im111.l~P.nc:y c:u flcfoc!>c to chal·g~ of ."1.U.t!1111>t1:d ~nfomy}. b't~t ~-- 1-'eople 
v. fu:ty, L~i CrJ.AppJ;'cl 1~2. l89, 9 Cal.N.ptl.•. 67d, 68~ (\~10) (i:iug~)n.ing im1hility tu 
en.gag~ in ~xu:d inl.t!r<:our~c m:.y be evtder.~H ol"l~c:k of int~nt cc. c-omntit rape): PeoplP. 
..... 'L'homM. 1(34 cru.App.2d ~7), ;131 P.2d d~,:l~l58}(in!.im~t.i11g l.lut.l.l-11 . .c:·~) )f. 1\1-!feu~ mii;!;ht 
b~ i-tllO\\'<:d lo a <>hnrgc of attempced rit.J•EH. 

u H.unt \'. 8!.a(e, 114 ~hk. 2~9. 169 8. W. 71~ (L9J.4); 'T~rrit.1n•y v. K~)'l-!l-1. Fi ow..,,ca 
'T'f!rr. 244, ~ N. W. 440 (L8~); State..-. R:uthitl, 127 Iowa 68!:t: 104 N. W. ~~ {190.',); 
8tau Y. Rallam~h~ 28 l-:.M. 212, 210 1•. 391 a~•::?:;::j: (:f. C(JnlfflllflWl'!:ti.(.11 \'. ~h.9,\(", L~ 
)fa.<:$.. 2~1 (LSi:!3). 

Th~ fo~going <,l~c:i~ior.s 3r•¥. 1.11 bl! con!.ra&ted ~-ith rulinpi I.bl.I. i.. h1•y ·1.md<"l' 14 j3 
)ncapablc ot' attClll!)!.ill~ r;.pe beC'all!;E! h~ i~ cc•nelus.ivcJ,y !)resumed tr.- be in~it}l3hk of 
(·otmnit.tiu~,: thE: c11111pl1-!l.t!d ul'l'cns.c. f os!.er \". C:nn11111111we.,;,U1, 96 Va. :U>ti, ~l S.F.. ~0.'l 
(]}:I~); (.e.e 'f.he ~ueen \'. V,.:illif.m~. [l~:n t Q.8. ~20~ :~1 tC.C.R); S~~,tE! ·•· tfan<~'r 
4 L)<:J. (4 Hnrr.} i>66. ,)67 (LS.tf.:1 (M$a\\l~ wi1:!'I it:LE>1il l,> 1<1p1~). Altt'.ough .!<.lmel.icu~i 
«mc·h~1l it: l.l'!rn,,. '>I' :m1•m~nc:y. :-uch <'k·ci$iOm are e~r.,li<:~l1l~ r>r: 1.l11-! i.<~·•nUld !.hat t!'II-! 
poliey pre,cluding <o~wiction fo:-,1· ~he '-''>rnplE>t~l 1111'1:n.~· app?ic<l :10 lesij t<.l c:,111\·i,.-tion of 
H.11 atlC·olpt. /h,J <f. Commc,!1W1:alch v. ~rem, \ ~ M~i:,. :=l..':l) (lR2~n (:}.U:.taining C'Q1~vi.1'.tion 
of br>y undE-1" 1-1 ~l1' ;\$~.1\llt with in:~!l~. :.c> n:,11C·): 
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Art. 5 CRIMIXAL A'l'l'R?t!P'l' § 5.01 
because of the physical structure of the J,.,ast, a person may 
ueverthele~s be convfrtcJ of an attempt to commit the offense." 

An analogous line of caaes concerns vcrhal acUon11 that do 
not produce the result Jcsircd. While lack of respons,• jg gen
erally hdu to 1>r.,vent <consummation of the crime in thes<'< caHes, 
it doe~ not afford immunity from an aLtt:'mpt rharge. Thus an 
attempt to extort is JJO$Sihle although the victim is not pnt in 
fear:" an attempt to bribe may be charg-,d although the actor's 
offer meeta with an unsympathetic attitude;" an attenipt to 
obtain by false pr·etenses may be found t•vcn tho11gh the con
templated victim ia not de('civcd.'" lt ha~ been said that the 
pretense& must not l,c so tra1rnparent as to make it a legal 
impos"ibility foi· anyone to be deceived." nut, ";ch few cx
c<1ptions," thia dictim has nol been followed." It is also im-

"' ll<>gina v. l:;rown, 24 O.ll.O. ~r.7 (C.C.R. 1889); ,f llu~~lS v. State.~, Als.A,,r,. 
548~ 142 So.id 91~ (1962) {hording iropu-.~ihilill-' of actual int~l"(;<mt·$.1-! mt.h a G yt>3l' old 
girl no defense to chM~ \lf al.1.4-!Jnl)ted r.ipe). 

t .. ~ l'oople ,,. Camodeca, $2 Gal.2..1 142. :l.'Ui L'.~ 903 (1~~9); Pec,µle 't". 1':obin1'<.ln, \AA 
Cal.App. 6M. 00 J'.2d :lli9 (19l!3); ~oo:,le V. r,.,;,,., \lo Cal.App. 28!1. 1 P.2d 496 (193i), 
IIJ)peaJ dfomisscd,, 2$ I: .S. 526 (19/l2); l'oople v. G:mlne•. 141 K. Y. 119, 08 :-1. F.. 100.1 
(189-1}, Rul •'l. (,tu..:ell t::1nP1,-css ,,. M:utgei:th ,Ji,·l\ii. Ll lndian L. R. Timnh~:-,· 376 (App, 
Crim. ll:Sl:!'7). 

~ People v. Bennett, 182 App. Div. R7t. 170 N. Y. 718, of.f,l m<HM., 224 f\. Y. ;)9,1, 1?.0 
X.F.. ~7l /191~). 

11• P4-!opl..: v. Hickmon, 31 Cal.App.2d ·1, 87 P.2d 80 (L~g); Be-nt:fiE>lcl -.•. 8tatc, 1.;1 
So.:.:d t;.;O{Fl«. Oi,t. Ct. App. 196.1): UcKxMner v. St••••, 1\4 (;a.App. 41, l!'i S.F.. 402 · 
(19::Ml); Stntl! v. Vi.3.oo, 1~ Kan. JG:?, ::L'H P.2d :us (L958); FT'",:ln('¾k11wiJ<.i v. State, 239 
lid. 126, 21~ A.2d !J(l,\ (l9fs,); Commonwealth v .. )olmS11n, 812 Pa. 140. 167 A. :\44 
11911:l); s,a,c v. P,~rson. IW w,,,.h. 2/i. w; I'. :l(;4 (191~); n •• ;na •· licn•ler. 2ll 
-L.T.R.. (n.s.) 691 (C.C.H. i870). 

The oontrnl'l-' d<>.ci3ion."l in Peo1>ltl' v. Werner, L6 Cal.2d 211}, \OJi P.2d 9'i7 (1940), and 
People v. Schr-o..:dt-!r. t!l2 Cal.App.2<1 l, 2$-1 P.211 297 (L9.3ft). were ov~rnd~l nnd dis
appro\'ed iu ~ople v. Cam,xt~:.:(, 62 C4'1.2'1 l~. 3:~ P.2:ll 900 (1969J: which follow~d 
the rulf! Hl3LE~•l iu the text. 

'n s~$ In~ Muxi1h1on, :~2 CoJ.A!)p. 500, [17(1, 163 'P. ~9, 691 (1917): St.(t,e v. WiJ$1oU, 
30 ColU\, 000, JUG flt(,21; ,f Peopl4-! v. Rl\bin:,on, H~O C:al.Afl!'· 6(',4, C''J68, ~ P.2d 300, 
270 (19.13) (fm: nttcn19tcd extortion (.he threl:lt mu:-1t be of such cliat'a(':1 . .-:r- ai- ''mi~ht 
reaaonab~y•r infli(':t ~l:lr). 

n lu Nf!ml~c~k \.'. He.at~, 7~ Okla.Crim. l!Y.,, 200. 1L4 P.2d 4!:ri, ,H)1 (1941), it ~•aa eaid: 
.Hcfore an acClt&ed h~ ~lt~mpl...:d tu obtain money by f>&k:.¥. lJl'eteusc~, he mu1:1t. hn4'! 
uotch~ ~ tal~L' ~catmncnt t'C'asorui.b)y cal<.·.uhtR.1) t,, doocive anothtl'r, wlitch ~tatcment i~ 
w deKigne,1 as t.o imlu1'...: Lhf! 111.her to part 'W'ith hh, 1,r-opf!rt;y ill rclianc:e 01,ou th.: r~ 
~hlti:-ment, lllld if !lot bindei-ed by f!xl.nul(:l\\L\ cirrums~nc;$1 accv~cd would \la,·•.: 
1>btl:linf!d l-13ii1 m,,r;~y l'tum .~uch ocher perso\1. if nn!. l-loli-!lf b:-,· rea&on offal~~ ,,retcnsc,:,, 
at toast because- foey would ;-.~vf' bf!~n ~<: movingeause <.W l:l mllwr;a1 ULilnen<.·ethrough 
wliic:h li..: o.\.l\\lld hove l'eccivod the money. 

See. o:lt<,1 Stl:lLe , .. J.:n'-'t't-!11<:~. L7~ Mo. ~50, 77 8.W, .197 (1~:l): People v. Elmn~, t~ 
lll.App.l!<i 312, i6L N.E.2d ,3~, ,,fT,l, 60 lll.2d 10, >:,G :):.E.2d !\26 (1970l. 

7s Soo CO'lnm(MW~'llt.h , .. .Jolmillm, 3L2 Pn. l4U, U.ii A. 3-'1'1 {19::1.i); l'eoµle \'. Spohu,co. 
3.1 lii.<:c, 22, 67 N. Y.S. 1114 r>:. Y. Count.y CL. Cii:-n. 8ess. 1000). 

A,l.J.-~,1.9.c.&;.;omrn.Vo~-•? 31~ 
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§ 5.01 fNCHOA'fB C.RJMES Art. 5 

1natet·ial that the actm· could not aucceerl because he wa~ ad
rlreasing hi~ threats, false prntcnsc~, or bribe offers to an agent 
of the law cnfon,cmcnt authol'ities"-a~ it if!. im,natcrial with 
re~pect to any attempt that the actor's purpo;;e coukl not be 
realized because his suppost,d co1ifcdcratc wa~ working with 
the police."' 

The generalizations articulated in this area are not very help
ful. 1t is said that a crime necll 011ly be apva:rcntly possible 
and \.hat impO$SibiHt.y i8 no bar as long a~ it i.~ not "obvious,''" 
that extrin~ic facts that make th~ crime impossible are not a 
<lcfcn~c if the conduct ii,. int1•insically ailapted to the end sought," 
and that well founcled means are ~ufficient to upholil liability 
even though they mistarr.v. but that ar. absurd or obviously 
i.naµp1·op1·iate !!-ele<,tion of mean~ i~ not.,. II i8 ~aid further 
that the actor must be unaware of the impedimenta to ~ucces~.'" 
As explanation~ of the (·a~e8, these J..""nc,.a\iiations are inad
eciuate, •• hut they <lo empha~ize two impm·tant a~pe<:ts of the 

'1
11 Se.~ People\'. F-leinric;h, 65 C~l. App. 6SO, 224 P. 4C"'J6 (L9'24J (f~ p.ni~n:-cfN'-); P+!opl+! 

v. llardncr, 144 N. Y. 119, 38 1'.E. 100:3 (1~!14) <•xtr,rt,;on); C:omn,ouwealth •· Pa)1>e, 
82 Mon1:g. C111111ly I.. n. ~ er~. Ql.t. 81.?~S!. 1968) (con-uptiou (1f the t)l()l':Q)SI of ,Q tninor); 
cf. l!c,: •· Light, &I L.J.K.B. (n.o.) 8(,~ (1015) (fal•e 11,...r.eu.-.1; , .. c,.!,c, People•· 
llon"I, 260 App.D;v. Ml, W N. Y.>'i.2d 79'l (1940), afj'dmern., Z..";; ~. Y. d06. 3o Xl:.2d 
l!:~.) (l~l) (attempt. t-0 divert dete<'tiv~ posing~ lf">l\'t-!l~r~). 

-;:,St.VA-? v. Afan(l~l. 7R Arix. 226,278 P.2d 413 (J964); Poop!<:-\'. Lanzic, 70 C.il.App. 
4!18, 2!!3 P. ~16 (l92o); People •. )!ills, 1 T.l N.Y. ,m, 7n N.F.. ;86 (1004). 

~su. St.ate\'. °M<'C:arth)·, '15 K;:111. JiAA, Mn, 224 P. 44, 47 (1924); $1.H.1,1'! v. nloc.l<, 
~33 Mo. !27, 1a1, b'l! 8.W.2d 4~, 430 (193~); ef. Minn. Stat.§ UU9.17{~1 (West 19691 
(allowing tht:l' dE:-f~ni:,~ if ch~ iio11o!'>i'-ihilit.y :dmuld I,~ ''c]~ly l~\·i1l1-!l\t. tu a pl"!nc<m of mn•m)ll 
understanding-"). 

11 Soo State v. Wilwn, ~O Conl), ,)Oft, 500 {18AA): SLok~i:, v. Sti1~. !J2 Mist-. -11~. 427. 
-t6 ::O::o. 627,629 (1908); Collin.~ v. t:ity of Radford~ l~ Va. :;u~. £i86, ua S.li:. 785, 74i 
(L!r.&2); cf, Jll. cl\. t~, § 8·••4(b), C\lmmP,nl. ,.1; :i12 (i11cli<:1:1.li11g lh~l ''inh~nwt impm:,ijibility'' 
rt:1nain.<: a defenM althaugh the sbcute specl:fiC'culy denie& the defense where the offense 
l& impr>,.~ibl~ b~c·.au~ 11f )I "miAApf•~h~u~un of th.El <'ircumAtart\:'~~··). 

111 iioo Comm<mw~alUl v. Kennedy, l'W M.as.s. 18, 21, 48 i\.~. 7·W, 770-7L (1897). 

"Se, l'cop!c v. Loe Kong, 95 Col. u!i6, 008, 30 I'. t'OO, 8UL (1~11'~); P,oplc v. he 
gt!lm,.11, ::t:~ C~l.App.2d 100, 106, 91 P.2d lli6, 159{19.19); i,<:11pl1-! , .. I lid<uw.n, 31 (!l:1.1. AJ•11.2d 
4, 12, 87 P.2d 80, i;;i (1\131/); Kunkle v. State, 32 Tod. 220, 2-32 (18',9); Commonwealth 
v .. J~u:ol,$1, 91 :itbsi.t.. (9 AH~n) 274,275 (1864); l'ooplc \'. Mormt, 128 :S. Y. 254,258, i.3 
N.E. 4L2, 413 (IISIIU). 

lllt Sc:h,,larly ijff<)t'ti:J t'J t•at.i1J11~fiY.~ (.ht-? d~rf!nU? o( impo,, ... ihilily Mv~ nOl l~~u fully 
sati~Ol.'Y either. See .Kocdy, CrimitmJ .4.ttem,pt oat Cor.,imon Lau:, 10~ t:. Pa. L. ReY. 
1fi4, 47C''-E!9 (19M); P+!rkin:-1, Ctim,:•m,.l All1t,11.plmut R.,;trtbid P·1Y.11Jl,n1,.'lf, 2 lJC;L.A L.lt.t!\'. 
111\1, 3':R<-&1(19.5); Ryu, Co,ror,lJ)Orory P•-o~km, qfC.;mi11aJ Altompto, ~ N. Y. I:. L. Rev. 
1170 (1957); :-!nUth, T>1;'> 1~r'11Jl,n1~ i:n. Ori.m:Uu1.l .11.ticmpt.s. 70 H~•.L.Rt!,;. 422 (1957), 
The s~tggest.ions c'\d,,anoed in theee articlt>E do not. provide a workable: mean.a. of diat.in
~'1.li.;bin~ situs.tiou~ jJl wltif'.h th~ 1l~fe0$1f! of in1pl\.,tj,hilitl-' .~<luld ht! ru.l(JW(id !md U)OOC in 
whicl-i i.t P.hould be rajeC'ced. Nor do the)' re)at,e \.he defP,n~e t<i th~ obj~h•~ trJ lw. 
$1er\'Cd b}' a rs.tion.al liiW uf ottcmpc..<:. 

T 



Art. 5 CltJMINAL ATl'Ei\-TPT § 5.01 
impo~sibility problem: the 1·elative approp1·iate11eHs of means 
to end and the mental state of the actm·." 

(b) /:'olfoy Co11.Ride>·ett·i<n•8. Insofar ail it ha.~ not restad on 
co11cept1Jal tangles that have been lal'){ely independent of policy 
considerationil, the Jefcnse of impo~aihiHty seems to have been 
employe,J to serve a numhe1· of function;;. ~'ir;,t, it ha$ been 
used to ve1•ify criminal purpoae; if the mean~ selected were 
absuro.l, there ia g<>otl ground for doubting that the actor really 
planned toeommit a crime.'• Similarly, if the defendant'a ron. 
duct, objectively viewc,J, is ambiguous, there may be ground 
for <loubting the fil'mne<1a of his ()Urpose to commit a ~1-iminal 
offense."' A general defense of impossibility i~, however, .an 
inapµl'opriate way of assurillg that the actoi· haR a true criminal 
purpoae. 

A seconrl fun<:t.ior, that the defense of impossibility ~eema to 
have iservcd in some ca~ei\ ia to supplement the dcfen~c of en
trapment. In situations in which the technical entrapment 
rules J:1 not exonerate the defen,Jant, there is a temptation to 
find that the fJn•sence of trap8 ancl decoys makes the actor'i< 
endeavor impoasible." The Model Code has a separate for
mulation on entrapment" which i~ believed to state the ap
propriate tOMidcrations for a defense on this ground. 

A third consideration that. ha~ been ao.lvanced in support of 
an imi,os.,,,ibility Jefense is the view that the criminal law nee() 
not take notice of conduct that i~ innocuous, the element of 
ilr,µo~sibility p1·event.ing any da.ngerou~ proximity to the com
pleted crime.-'•. Thl· h,w of attempt~, however, should be con-

'\Soo get;efUl.l'I/ 'J't!mkin, /r,,J"'IJfx(hl,. AUev11pt$,-.4nother \/itw, S9 MOil.L.R-4-!••· Of) 
(1976). 

82 Stt Allen\'. SL3lE>, 2a Ga. 39-t:l (L8.)~); K~inklc \'. :::.tat!!, 32 fod. 200, ~l (1869> 
(<fo.•1.um). s~e. al6o Rex v. J'erey 011Jttm (Londun). f.cd.~ 115 T.I,.R. :>26 (Crim. App. 
1949). 

& See genm'O.U~J l::.nkt-!r. / m.1",.,.,ifnl1:tg 1·11. Cri.·m.'ttuil .4 UG-mpt-6 Legal.tty a.nd the LegaJ 
Pn,t>,,rA~, S::t :\t inn, 1 ,. Rev. G(;.;. (HlUl:I); H u_~h~s, Ot:e t•u,,1./!CI" 1-'fJot,u,tr, 0,1. .1lWm.1,li.w9 
tli, lmpo•rible, 4:l I'. Y. U. t,.R-,v. 100.~ (196'1). 

&J See .ttc.x ,,. 81\yd<:,., :l4 Ont.. I,. n. :~1~. 21 Glln.Ct•im.C:,"'1>1.Ann. 101 C19t5); c.f. Com
mom,·t-!~llh v. Plt.yn~. k2 Montg, County L.H. ii (Pa. Qt.r. Ses.!.. 1968). 

E4 Soot.ion 2.13. 

l<I> Se.e. Kunl.-Je v. Scaco, 82 lnd. 2'20 (1U9J; Coruuuinw~a)tb v. KP.un~ly. 17011_.i:,1-1. 
IB, 2l, 4il N.E!:. i'iO, 771 nS.()i) (dictum): C:Jark v. ·~t.,tE:t:. kfi T~T\n. r,u~ 8 S.W. 14~ 
0~>; Queen E·mpress. \". liar.~ ,Jh•4ii. JL lndian L.H. l:,ombay 376 (:\('J'· Crin,. 
l~Hi). 

In P•opl• V. Jelke. I N.Y.:ld S21, :i.~o, 13~ ::<.E.2d 213,219. lii2 ::<.YX2'1479. 4117 
(1950}~ che court, con;.Lruing ;;1 i:,pecffic attempt t$t«1.tut~. h~M "th .... t. )ln ;;1ttei),pt is not 

:n;; 



§ 5.01 INCHOA'l'F. CRlllES Al:1. ;; 

cerned with manifestations of rlangerous character as well aR 

with preventive arreRt~; the fact that particular conduct may 
not c1·ea.te an actual risk of harmful con~equences, though it 
would if the circurostance:< were a~ the defendant believed them 
to be, should not therefore be conclusive. The innocuous char• 
acter of the particular conduct becomes relevant only if the 
futile cmkavo•· it~elf indicates a harmless personality. so that 
immunizing the conduct from liability would not i·esult in ex
posing society to a d:rngel'ou~ per.;;on.8' 

Using impos~ibility a?. a g11ide to dangerousne$S of person
ality pre~ents serious difficulties."' \\,'hat is n.-.eded i;i a i.:;uide
line that can info1·m judgment in particular ca~es, so that those 
that involve a rlanger to society can Lt- succe•sfully pros,·cutcd 
white those that do not can be di~mi~sed. Such a vehide is 
provided in Section 5.05(2), which authorizes the court to re
cluce the grade of the offense. or llismis~ the pto~eeution, in 
situations where the conduct chargerl to con~titute SJl attempt 
is "~o inherently unlikely to result or <·.ulminate in the com
mission of a crime that neither ~uch conrluct nor the .actor pre
sen~s a i,ublie dange1· warranting" the normal grading of the 
offense as an attempt. Sc<"tion 5.0M2J thu;i 1-akes account of 
those case~ where neither the offender nor his conduct presents 
a ~eriou~ threat to the public. There is al~o, of course, prose• 
cutoria! discr(ltion, which St,ern~ tc, ha\'P. eliminated moat ~uch 
cases from litigation in the pa.st. 

made to induce: a woman to le-..ad a life cif pr,k'titutinn if .'Ill t.h~ ~it'<'.vm,m.tncP,~ . . . 
makc- it nµµnronc. trust n(Jthinl'.!: whith a dcfcndroit has done \VOUld ha~c tended to alc.:-r 
th~ c;o1n'i-t! "r l"i~r lif~ in this ~l-l!IE'll:L" 

61 ~c01·ding lJ)ck1w,cket$. rold conftd¢nC'C m¢ll immunity because their ctI01t:. mcc \('}tb 

an ''intj)lll'll-lihilit.y'' wonld ~ri()\1!,l_\' im1~•,~ ~h~ ~pprf!l1~n~iou 01' tlu11~TUlll'I Jl~1'S11n::i. s$$ 
Poople \'. Moran, 128 N. Y. ~4> 2~ N.£. 4l~ (L&'IO); Commonwealth v. Johnson~ SH 
I'•. 140, 167 A. 344 (19,13J. 

l'l' Ca&eij can be imaginod ill whic-h it rui,.((ht well be i\OCurate to say that the nature of 
the mean:> sclcct(:J. ~ily hh1<:k tm-1.gir:, ~11hiiolit.11LiHil)' nc,~.a~~ ll~1xcrou$.nt!:-1:-c ,,J" 1'.h.:in.clt!r. 
Ont.ht! otl11-!r iilf.r.i\, thete are many cas.eE a:> well v.·here or.e who tries to commit a (rime 
b:,· what he later learns co he ill&,lt!,!ulf.1.t: ?m~thorl$. ,\·ill l'~C"l'.!:niz~ the lutility t,f hi~ co~~ 
o( QCtion and .~(:ck men~ effic~,foll8 me3n:>. 'J'),e1'~ al'~, in n~.he1' W(ll'l:3~, many in!)t<1nre~ 
<:r. cl~ngt!r-ou>1 chat'a<"ter revNlled by "'impo~::.iblc" ac!.cmpts1 ar.ci co dcvdop a thoory 
around lti.ghly ext'eptforu,,l ~ilu~lioM ign\l~!'i. t,hl-! prnpri~l.'i nr C'.11n..-id.i11n)! in lhE!ii.t!. 

It h~ beP.n. suggcsce,l h}• :-cor.-i~ that the teet of fucrnal impoasibility ahou)d be one of 
t~a$.OMbk·n..:::.i: ii' U:f! ;,ir:tor's fuilur~ L! du<· to a tc~$.l'Ut'-1,k- JU.i:}.LuJ;.,: ur mi:-cculc..11Al..ion, 
t.h~ 1-!r-rm· )4JJOuh1 r,,,t provid~ a cklt!n)!~; bu~. if th~ ~1':-111' i.t1 unT~.ati:onable. cbe actor ~houkl 
not be <'.(lr>vkted. He~ :\1im:. ~ 009. l ;,;,~), :lllov..ing the dcfen.~,- of i.nipo.~sibility when 
"$.Udl impossibilily wunld l\3>.•¢ bocn clcurl:~· t!Vid~n~ l.i• )f, p1-!r>1011 ur norml\l nnder~llf.n1ling." 
S$$ riliw ~>1.yt't!, Grim.i~~«l .,.\U,mm(.Ac. 1\ Hat·v. L.Rev. ~l. 84~-~.; il9'.l8j, On the oth~r 
hand, it i~ by no mo;.ll:-c d~>1.r tl\3t thwc whu nu.Jw uc:nil:l~Jm1hl~· mi!'i.llf.kt-!)4 will not be 
1K,((.'t1tis.Uy dal\~l:C"OU>I. 



Art. 5 t:RDIINAJ., ATTF.llH"I' § 5.01 
The cour;;e of eliminating impossibility as a defense has ion,

mendeci itself Lo legislative eff<wls."'' 1ndeerl, there is very 
little modern authcn·ily that suppm'ti< a ~ctcntion of the im
po~sibiliL_y defense as <1uch. 

(e) Model Pe,,nl Code r'orm-;1.fo.lion. lt may be helpful to 
con;;idcr how the Code would be applied lo some of the ~itu
ationil noletl above. Suh~eclion (l)(a) woukl deal with many 
of the problems. The Jafle case,'" for ,·xample, would result 
in a conviction under I.he Code, because the defendant would 
have purpo~.,Jy engaged in Mnducl that would constitute the 
Cl'imc "if the attenda.11t cirrumstance~ we,·c as he believe~ them 
to he." Since the defendant uclieved the propei-ty to be stolen, 
h~ could be conviclc<l even though 'l-t lhc time the propterly was 
technically classified as non-stolen. The same re~olution would 
be reached i11 th,· pickpocket <:ase," as well a~ in mimy other 
$iluation& discu<1~ed above where the attendant cit·cumstnnces 
we1•e iliffet·ent from tho~e that. the actor believed to exiRt. 

6? See tbc !oflowing revisioni which P.X[lli<.·itly or impJiciUJ ~h11li1'h the inl))(l$.~ihilit._v 
det'enl-1~: Ala. S l3A-4-2(h); Ariz,. § l>-lOOLCB); Ark § 41-701; Colo. § \H-2-
101{1); Conn. § lloi~-1~; Del. tit. H, § Fi:l1; Ji'la. § 7,7.04{1): C;it. ~ 2C)-10tl2; Hu\),·. 
§ 70f>-50II; JII. ch. 38, § S-4~>); Jnd. § 35-41-5-l; Kan. ~ 21-8801(2); l{y. 
• W~.t)IO(L}: L..a. * 14:27(.~); M,. tit. J-7-A, ~ li,2(2); Mo.~ 5C>4.0I 1(2); Mont.§ 94-
4-108\2); Neb.• 2~-:Wl(l); ?-I.JI.• ll2!t:l: :-J.Y. § 110.10: Jil,D. \ lJU-Ofi-01(1); 
0h;n • 21123.02Clli; Ora. § 161.425: l'o. tit. LS, ~ ~Ul(b); 1:tnh ~ 76--1-10l(a)(b): 
Wash. § 9A.2R.020(2); U.S. (pl:-\. 14~7 * 1 llOl(r)(L) (Jan. 197R): Jl,•ow11 C:omm'n }';,.,.1 
ReporO 1Ml; Alas. (pj § ll.~1.\0U(b;(l:I.Jl. 66J,.J.u. 1978): Cal. (p)S.ll. F;M § OOCYJ; 
)Id. (p)§ JIO. lO; ,ra ••. (p) ch. 268, l 4fifa): if;ch. (pi 3.Jl. 82 ~ mo, Cl): Okla. (1975 
p) § 2-tOl(R); S.C. (p) § 14.1; 'T'enn. (p) § 901(0); v,. (p) ! 2.4.2(2); W. Va. (pl 
~ 61-4-1. 

•~~ rl'!vi1:1io1J8 M\·c tbc cfl't!c:1. uf r~jecdng tl'.e in1s,1,..~iltility defense in mauy but not 
~11 Bit,uations. M.inu. § fi~.1'i'(2) pr~e1udt:$. Utt! 1hif~~ ·'unless such imJ•~>ssibility would 
ila\'C b<:c11 chi~rly e\'ident to G. 11ers11n nf r.ormaJ un,:t<-i":\l~:1.mling"; XJ. § 2C:ci-t(~)(l) 
pE:":nali:r.es. on}y ''conduct ..,;hich would oom:tituur ti t:rime if the circum.<:t.Mm:P.s were a~ a 
rcaoonabJc )Jersun would believe t]lcm l.n b~''; Tex. ~ 1a.OJfa) i!'- brmi.dly ~vordL\oll :,c<, M 
I.fl t?n<;,)mp«s.s. mwy but not till imp~P.ibility iitunli1111:,c <~Mid. Prnetic-e Cununt?ntary at 
jl6). 

ThP, 'Wiaconsin s.tatutc (Jru,·i•l~: 

An &lt.P.mJ,I, t.\l <.·.ornmit a c-1.imc rl'!q11i~ij tJiat ttc act<,1· hti'-"I'! .,n intent to tJ~rit>rm 
..i.ct.s and attain a rc~ult wltid·,, if ~ccomplis.hcd, would ~mt$t.itute :>UC'h crim~ and that 
he doc~ a<-1.:; Un\•::ml thE" oommissi(,n of 1,hf! <.·rime 't\•bic:h dem(mkll"'>ll.f! unE'<}tlivou.lly, 
·.mdP.t' all the cireumscancc~. lh~1. h~ formed tl:at i1tl1'!1tl, :m,I \\''Alld oommit tit~ crime 
exoept for the inttitveulion ·of anoui~r p1~ncou m {((.lme othe1.· excrai11'!011s facto:-. 

Wil'o. § 939.3'2(2). [n Stace Y. D~mmij~ ~• Wis.2d J83, LOON. W.2d J9'.l (1960), u,~ f'.nurt 
sus.tc\ll\cd a eonviclion fur :.it!.empk-1 mur1tf!r ~it.hnugb the gun ,wu~'}Jt 1.11 be E",mp)oyed 
was 1111t )11:cit~l. This. !aC't wa~ h,:Jd I.fl be an ··e.'<(rm'teou$. t":tclt,r.'r The- LJam·hl,..t , . .,!I~ 

is the s.ubject oJ di~u~111, i,, 1~6(1 Wis.L . .K~\•. B16 :,,inc} 70 Yak L,.J. L60 (t!)6(1). 

Th!>! J.~w C\lmmi.,s.;.ion, tHpru n,>ll'! 17, at 29-54~ hai ~L•11mmtncJed t:'l:i.t tho ilu111~i
hility deter.s.e be 9boJi:,cJ1P.1l i'l"\nn English Lav.:. 

~ Snf( ,,.,,pro no!c 28. 

91 .~·ee $,UJJm. not.es. B3 & 84 on<l ~c1-:41m~nying text. 
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§ 5.01 I NCILOA:l'J:: Cl(L\lES Art.~ 

Sub~ection (l)(o) lead;; to the ~a.me conclusion in case~ whet·e 
the- result that the defendant seeks to cause o.r believe;; will be 
cau~ed b,y his conduct doe~ noi occur because of ~Ollll' fortuity. 
When, fo1• exanwle, the defendSJ1t shoot~ at an empty betl, be
lieving that bi?. intendeu victim is in the bed, he engage~ in 
conduct with the purpo~e of ca.usinJ( the death of !ti~ victim 
without fw1:het· conuuct on his pan, and thu$ is guilty nf a~ 
attemµtcu homicide undet· Sub~cdion (l)(b). 

Finally, there are the cases governecl hy Subsection (l)(c) 
where furthe1· conuuct of the actot· will be ca.Iler! for to commit 
the substantive offen~e. If the defendant is taking aim at the 
empty bed, or about to reach inio an empty po<:kct or to receive 
"non-stolen" good$, he can be convicted unde1· Suh~e<sLion (l)(c) 
if his act constitutefi a substantial ~tep in a course of condud 
that, "uncler the circum~tances as he believe~ 1.hem to be," is 
planned to culminaie in his commi•sion of the crime. 

It fihould also be notecl that, in ord~t· to con~tit.utc an attempt 
unuer any of the subuivision~ of Suh.~edion (1), it i8 of course 
necMsary that the resuli ue~ire<l or intended by ~he actor con
stitute a crime. lf, according to his beliefs a;; to relevant farta 
and legal 1·elationshiµ~, the 1·e~ult de~ired or intendecl is not a 
crime, the actor will not he guilty of an attempt, even though 
he firmly believe~ that bis goal i~ c1·imi11al." Thia i3 in llccord 
with present authority, a11d followa, as Profes~o.r William~ has 
pointed out, from "t.he prineiple of legality; in effect [under a 
conirat·y rule] the law of attempt would be USl'U to manufacw.rc 
a new c1·imc, when the legi~la.tu,·e ha$ left the Rituation outsicle 
of the ambit of the law."" 

~'l'hm·c ah! ,:a!'d-!i:i th.at ean b~ CX))J.uin~,i ,,,. I.hi~ 1•ation"1.<". 8ec Wils11n v. State,&; 
lIL,•. 61tt, :l(I So. 46 (190~); Peopl• v, 1'eal, 196 ~- Y. 372, R~ ~.f;, 10~ {J909l; 'or, 
Pi::ople \'. 'J'honw..'I, l\.i Cal. ~~ (L~3j; ::,..Jicbol~m v. Btllte~ 97 Va. 612, 2."i S.F., 300 
(1896). S*" 1:1.bco t'nitc,d ScatO:}. v. Thum:-u;. 13 C.~1.A. i7~. 291, :~2 (:.:\LR. 2711, 291 
<196!) Cdk:tum, citing U1t-! M11d~J Per,al Code·). 

1-"l'Op,cl.'Ut!;,i.1.mf!nt of some of ~c$1f! ,:.,0-1~ i~ difficult, hov.:cv<:r. In Tml, for ex.amp!<.·, 
it w.a.'I h~ld that there Waiio 110 .-ti.tempt to &ubmn a wiln~~ if~.he tc-etimon,y ~~>UJ.!ltl w"i
irnmaterial and wm,ld not, if given, IU&VP. con!;ti~.uted perjw-y. 011 un~ view, (.he de· 
fend&nt iu r~,,.f might be tb.11u,,:-ltl mii:ital<en as. to th~ i.Tiluimll 1:wr. if hei· miscake i.-r; S(:~n 
)tl'- ig.)m·ance of th~ nouf'.t•iminafity of givin11,; 1.h~ ,,oticit.ed tes.tinl(lr,f. OJ\ :tfl<\l.h~t', hciw
e\•er, her mi~l~k~ might be oomeidP.r~d nne conoerninf!: the iml,11r(~,nf'.f:' <.lfthe te.~timom': 
on ~ntiall,y f~tua.l qu~:,uion that invoh•cs a cil·t.111us1."n~ elemeut of ch<; oircn.<ce. Th~ 
d~fendant ~ought lO induoo fn!M tl-!$1{.imuny that she thoUWtc w~ n,:.!kwial, ar.d mate
linlity ii- 1:1. <.':iraunmmee o.l~m•mt jut$(. n.1:> ''stofon'' ¼:11.'I " c:trf'.lH"flt$(~r,ce clcnwnt in J«JJt. 

e,i C. Williams, C:\·it?)inal I.aw: 'J'hc (k•n~h,1 P~M..(13,1 (i:!d ed. 1961). ])rofc.~,r~ K.&,ii~h 
and Paul<;Ol) put. t.he fo)lo't\~ ~1ue-... 1.i11n, however, foi· C(')l1~1h~r-alio11: 

:•. . • ·Two fi'i¥.11d1:1, i\ilr. Fact ar,d llr. J,,.\\', g<.l 'huntir.g in th~ mmn.ilt~ or Ck1tlhc:: 
l~ in the J'i~)d!) of the staco of D)f.k,>ta, whoS<" la\\' mak<:~ it ,. mii.tl,::me:.tnor U\ h1111L 

81:'l 



Art .. ; CRIMl:'\AL AT'l'JH IJ"I' § 5.01 
The Model Code fm·mu\ation hail heP.n criticized for givi1tj( 

insufficient JH'Otcction to conduct that is externally equivocal. 04 

The a..~scrtad difficufty avplies to 8uhAt>Ctions (l)(a) anrl (l)(b). 
Subsection (l)(c) punishe~ a "•ubstantial Rter" toward com
misi<ion of a crime, but Subsection (2) states that condu('.t <,an 
be a suhstantial steJl only if "it is st.rongly rol'roLorative of the 
actor's criminal pw·poae." No similar limitation applies to 
Suhse<,tions (l)(a) and (l)(b), so in theory actors might heron
victed of attempts despite the fact that their external conduct 
gives no evidenre of a criminal ru1·vo8e. Suppo;;e, fo1· ex
ample, t.hat ,1 pm·cha~e$ n sc('ondhand hicyde from JJ. -4., in 
fact, believes that B haa atolen the bicycle but nothini.: in the 
circumstances corroborah,s his c1·iminal purpose to purchase 
stolen propel'ty. He coulil in theory be convkted under Sub
sectiou (l)(a). Or •uppose that C shoot• at an animal in the 
woods Ullllor cil'cumstanccs that do not sugge/it an intent to kill 
a human being, Lut that in fart C meant to kill another hunter. 
He could be comicted under Sub~ection (1 )(L}. 1'he poi!Rihility 
of such results is criticized 011 the ground that the dangers of 
mistaken convictions are too great if µeople can be rrosecutcd 
and convicted for behavior that does not strongly corroborate 
a e1:iminal purpose. 

In responRe, it should firat he nokd how unlikely it 1$ that 
pet•sons will be proRecutcd on the haRiR of a-<lmissions alone; 
the pernon who has behaved i11 a wholly innocuous way is not 
a probable subject of criminal p1·oceedinj(s. So, the issuf, posed 
ovet· Subsections (l)(a) and (l)(b) is more theoretical than pra.c-

atcy Wl\c other Un111 fr'\lm October l co No\·1-!mlw.r 00. Both kill doer l'll t.h~ fin:,t <by 
out, 01:l.11l~r 1,). Mr . .fact, howP.vt-r, was undm· the Ot'l'lm~•~,i:, belief that the dott~ 
WM Septembm· 1~; aml Mr. La'if was Ulldl-!r 1.h~ t!M"t.meous belief tb.M che- hunting 
soo&on wa:; cnufin~ to the mor.ch of :--Ju-.·~mbe-t'r a& it was tbc 1,.1rf!\'im11:1 ye~n-. • . . 
(1Jw1Pr ll f<.»•nmlation lik1~ tlt~ lfodel Penal C.od<:'$:,f Mr. Fact•<'.o\tld 00 c-onvfoco1I of~n 
attempt to hunt out of ~e.120n; buc M.r. l,lf.'•'i f'.Ould noc be. We tA;J Lo ~P.e hCAv aicy 
rotfon:d system of C'.riminai h:,w f'.m1ld jW!ticy• cmwictink on~ .-...nd at.<J,uitting the oth~r 
on ~o fi•agilc aml u11p•H•1-1ual)\ \'e a distinetiou Lh"~ ,,ne was euffcrlng w,de,· .°1. mil:!-t.ake 
of l'Qct a.ud lhe other ~ndcr a mi~1 • ..J<~ of lM\'. Cmtainlj' jf c.h~ ultimate tc-et fa c;K· 
,ht.ngen,us.ness ot. the Aclm' (i.e., readincs& to ,;ioh1l,t-! ,.ht! law) • . . no di$tt.iJ1f'.1.i,,n 
i~ w.arrancc:d-Mr. 1,~w has indicac~l },im~lf to be no lees 'ctan~\~?'<11.nt' lhan :\fl". Fa,:,t.'' 

~. K)l()fa .. h & M . .Paub:cn, Criminal Law atld lt.~ Pc1K:P.!'ost-!i:, 3M (:~d t>d. 1975) (.t'i10lno1.~ 
omitted). Se,; '1hm Hughes, O,w .Fut·lluir fi'm>Ntot,e on Ath>mpt'\'1q1 u,.,; l·m.p<1t,(trible.~ 42 
~. Y.l~.J..R.e~•. lOOii, 1083 (19fi7). The situacion po$ted :,1~ms highly unlikeJ.y to orhce, 
~in('.e people al'C nut nrJinarily prw.ccut.!d on t.h~ b«J:$lS of their admi$1$tlon!'o ,.Jone~ and 
ncith¢l" Mt•. F'a<:t nor lb·. Lau• h,...,. l>i::haved in a way tb.9.t $!llggt-!i,1ti:1 criminality. Jn an:-,· 
~v~nt. )t )s difficult to f'.011(~h·e of a prin<'i))li:: 1.1,,.1. W\luld eXC'U£e Mr. Fact on Utt!l'I~ f2i!.:t~ 
that would ,mt. al~o )rumuni2c ~u:l.i1n:, who &hould be fiabh:, :,c11ch .°1.t:, e.he penon who 
Jni.>11.°1.ktmly belicl"C$. he~ j:,c t•~~iving etoJon Ph•J•~rl.'i-

St He,. F.11l<~r, ~upra n(,U: &1; Hughe~. 8U•7Jt'<tn<'t(; S3. $8$ "l,,-c, S. Kadish & M. l"oul~n. 
~u.111Y~ note 9~~ at !l6fi.-68. 

I 



§ 5.01 l'XCHOATE CRIMES Ari. 5 

lical. The danger of rcquiriPi,: thal completed conduct be 
strongly M1·rohorative of a criminal pm·pofie fa that the fo,·· 
mulation might excuse per,;ons w ho;,;c <·ontemporaneous state
menl~ plU$ their behavio1· are i$lrongly ~nggestivc of <·riminal 
purpose. but who&e behavior alone arguably woulrl not bP. 
~tl'ongl,v <:or1·0Loralivc of \.hat J>tll'l)O.~e. Anolher relevant point 
is the purpose that strongly corrnborative conduct serves. 
When a person has stated an intention to commit a crime hut 
is fitill preparin11: to do ~o, his wmingnei$S to cn!(agc in conduct 
cle:axly signalling a criminal purpose i~ evidence of the ~eri
ousncs;,; of his intent. This intent is no longer in quest.ion when 
he hM completed hi~ •~ondurt; nt that poinf.the only doubt cltll 
be ove1· what be believe;,, about the circumstances. It may be 
lhouy;hl. that evilkncc from hi• livs-cont,•mporaneous state
menta or subsequent admfasiontt-is much more 1·elinble on thi$ 
subject, and therefo1·e less in need of corroboration, than verbal 
statements about illtcnl made al an eiu·ly $lage. 

Some recent. 1·evi$i(ln:!- have gone beyo11d the Model Code and 
require that conduct be corroborative of criminal p111•posc even 
when the defendant's conduct is completed." 

~ Somc,iarisdfotion~ ck:orly cxcond th~ 1·1~quircm<:nt t~lat C(')li1lucc.L"'"r11l.m-H.t,:: pv,·p,~e 
l.n l-li(.11:-.~.ionH ~11\'1-!l"el.l l,y Sub!;e<.·.tionl! (l)(a) a11d O)(b) of the lfodel Code. St(• Colo. 
~ l~-~-IQl(l): l\lc. tit. l',-A, § 1"2(1): Mo. I 064.0JL; )I.H. ~ 62,q:J: 1'1.1}. ~ 12.1-
0i\-01; l'.R. 1.;1.. aR, ~ a121; Ui,h § 76-1-101: Wi,. § ~3\1,32(2;; B,·own Comm'n 
Final Report, § 1001; }ld. (p) § U0.00; Ve. (p) g 2.4.2U). At·knn~~. rJ3w3il 3111\ 

N1-!hr~:-ch n!<111i,·I'!, i11 pt'll\'it-i11n~ ,t-imihu• tn81:bt',t-!c(.iun (1)(b) 4.1fthe )fodel Code, that ~e 
actor engnge inoondnet that con!>titntcs a.sub!>tmtti.al seep in a CO\ll'!C oJ l!on<lucL int.!11d~,t 
11t" kno~\·n Lo causl'! tl1t-! pru}1ihiu~1l ~su11., :t11d rf!-l:111it'I'! lhH.1. 1.ltl-! :111bstitntial l>tE"p be &trongly 
corroborati\·e of the acto1"s intent. Ark. i 41-701(2) & (3); t:law. §§ 705-500. -r,OL; 
Nl'!h. ~ 2..~-201. 71trl'!~ rt!.,:i.':~d 1'.11d~~ .::md oul'! propMutl re-i1uir~ C'.nrTo\)11~tion in many 
situati<.ir,s co\•ered by MPC Subs.ection (l)(b), but reach t•hi"l result by following M.PC 
Suh:\t~ction.~ {L){a} Wl<l (D(e). hut. nm.it~ (l)(l,j. 8*$ Cl\tllt. §§ Fi.'l>&-•10 t.n -.l;il; Df!l. 
ti\, II,~ :,31; Ky. s~ ~0G.•)10, .~20: W. Va. (p; ~• Gl·-4 I. --4-~. 

Sum,: rcvisi~l ct•ll'!:-c .,rnd pnipmu:i.l:; usic cl,~ tt.•1·u, "$.uhsi~mi:d SILE~p" wi~hm,t t\~fir.ing 
lt, Jea,,ing open t.he po.Mibilit•)' that a oourc. may irnpol't a requil-emenc of ~1·oboration 
inU, tbi, tmm. s,. (li\. ~ 36-ICIOl; Ill. ch. :Ii!. ~ !;..4(nl; ln1l. ~ ar;...u-r...1(,J(l); 
Mir.n, s 009.17(1): Ore. ~ 161.4(•~(1); P& tic. 18, ~ ~Bl(o); w..i,. § 9A.:/8.{)'lt!\I); 
U.S. (p) s. 14871 LOOJ (,Jan. l~78i: Ala;, (p) § a.SL.LOO {H.B. C,61, Jal!. l9'7~); Cal. 
(pl S.ll. 27 ~ fi•lfll; O.C. (19'?8 p) i 22-Zf.1(,}: ~l.os. ~•i ,h. 263. § iiS(a). Th• com
mcnt.u.i.ce to the Oro~on proviEion and the Alaska propooat indiN\tc that co1•.f:ob<»:ation 
il'I n!<J~d. 

For jori~dictiom. that clearly fo\lo,y th~ Model Crxle in t•equ.iring a s.ubst~ntial ~~1' 
coii·obomti\.'O ,~ th¢ at?lt)l''$. intent only in sitUQtions covcrod b:t· :-lub..i.cction Cl)(e:,, ;;t,<t 
11n,.P. 120 i,,Jt-,1 .. 

'L'h~ Dcla"-'Ar~, K,:mtui:ky, l'ucrco itieo and \Vh,consin statute~ and t.hc WC$.C Vil'l'.!,'inia 
J'r'lll)IO!'o>&l C'.iu~1l abo\'~ a(·.tmdly r-etJuir~ mor'+-! th;.t.n t.hxl. <·.onrlm:t l)ij ~tr'(lngly c;r,rrvl,,ur~li'-·c 
ofa mminal J>lU-posc. l)cl.; Ky.; :md W, Va. {p) require that the w:o,• e11gn,~• in a 
6uh:;L~lial :-11..t-!11 lh3l ''lt!3V~'- no ~~:-com1hlt! tl1111hl" 3~ to hi:-c jul.~111. to c:ounnmi1. ~d'imc. 
\Vi~. dernands. that the ''actor ha~e an intent to perform Mh M.d attain a res.ult wJ,ich, 
if ac.::mnpli$1h<:d, would col!$.Citucc~ ~uch crim,: a11d that ht! d(Jt.~act.'I l.11\t..•urd th~«.-mmnission 
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Art. 5 CHDUNAL A'.l'TEll'll'T § 5.01 
4. ''Last Pro,ii-rna.te Act." ln respect to the ''conduct" com

ponent~ of the crime of attcmpl, lhe1·e fa genel'al ng-rccnicnl lhal 
when the actor ha• dor\e all that he believes t!> be necesRary to 
commit the offen,-e in question, he ha• committed an attempt. 
Somclimes called the "lasl JJ/'Oxima.te act;· thii< i~ made lhe h2$iS 

fot· liability in bolh SubRection.; (l)(a) and (l)(b). These two pro
vision• cover the cai\e where the defe11darrl, as in J<1ff.,," receives 
"stolen" property thal turn!:' out not to be "Rtolen" when receiverl, 
aa well a~ cases where the contemplated victim is fir.-<l upon but 
the shots misa or the victim is saved hy a mil·a~ulo11s OPf!\•ntion. 
Also covered arc case,,. where it might be pos;;ible that furthet· 
conducl b,Y the defendant would l)rt,veol lhe offctr~c from ot,cur
ring, but where addilional coJlCluct ia not required in order for 
the contcinplated result to be brough, about. Such a ca~e would 
occur whet·e the actor planted a bomb, timed to go off at ~ome 
point in the fulm·e. K otwithstanding the actor's ability to pre
vent lhe consequences of hi,; "last r\·oximate act,'' hi~ <coniluct 
would be included within the coverage of Subsection (l)(b). 

5. Gerwral Di~t-inction Het-ween P,·-,paralion and AU.i,mp/ .. 
lt i,:,. dear, however, th~t lhe liability ~houlti extenrl beyond the 
cases where the defendant haa engaged in the "last proximate 
act." Ir, as i~ generally assumed, eve1·y act done with intent to 
commit a crime is nol lo he made criminal, it become~ necessary 
to establish a means of inclusion and c.xclu•ion. The formulation 
of a general •tandai·d for that pu1·poae in Snbse~lior, (l}fo) prc
$tmt~ the most difficult probl~m ir. defining criminal attempt. 
Before consideriro!( thal fo\'mulation, it will he hel()ful lo review 
the $tanclarrls for accomplishing this tusk reflected in the eaRe law 
when the Model-Code wa~ being d1·afled. 

(a) l'h·ysfoal P·roxi-m.ity Doctrine. Some courts ;,imply af
firmed ir, general terms that the overt act n•quircd for an al
tempt must be pro.ximate lo the completed crimf!, 01· that the 
act mu•t be one rlirectly tending toward the completion of the 
c.rime, or that the act must amount to the commenc..,,menl. of 
the consummalio11." Such opinions often admitted that each 

ul' th<: ~rim~ whfob. dem,,r.~t.111L~ u11~q1Li,·uc9lly, und~· all the: cittum;.twu."(~:,i thut lh~ 
fom,~ thH.L iou,mt and would eommit t.he crirnF.: ~•M!Jt f,,r the int,e1'\'P.n.tiQYI of an<.lt'her 
person or aome oth~r ~x.c.n.ne-i1us ractor." P.H. also inoorp,o1.·a~$ an uncquh,.oeruity 
r~111ir'l-!11t.int. 

90 See not<- 28 s-upro. 

ri See. Bell v. S(.KCA-!, HR c;a.~-\pp. ~l~ 163 S.E.id B23 (l1•Ci8)~ People v. Woode,~ 
Ill.2'1 L54, 180 ~-E,2d 4·7~r r:,M .. il,,-,1.i~,/., 371 lJ.~. 8J9 {1962); :,;Lat,~ >i. Bouli11, l:l.i Vt.. 
33J, SA~ A.2,1 &11(19751; Stato v. Dowd, 28 N.C.Ap~. 3:1, 220 S.F,.2d 3lkl(197~). :--lo 
juri.~dietion operating wit.hin tl11'! J:t·ron<:work of Anglo-ArucJ:icnn law AA~ roquircd chat 
th~ l~t.11n,;,dmat~ O.<'t oocm· before :ui att~mpt c~m hE> r:h)lr-gl-!d. An imp,>rtant F.r • .gfi~h 

:1:11 
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§ 5.01 INCHOATE CR!llt:F.S Art. 5 

caae must be decided on it.s own facts, an,l examined in detail 
the act's l'emotcne.ss l'rom the completed ~rime, emphasiiing 
thne, ••distance,., and the numbe1· of 1,ccessary acts us ret un
done.'"" Under a ~tringent vit,w of the physical p1·0.ximily test, 
lhc actor's conduct wa.s conairlered preparation rather than at
tempt \mt.ii the actor had the power, or at least the apparent 
power, to complete the aime forthwith.'" 

The 1,1hy.sical proximity test is not in it.selfincon$istent with 
principle~ of attempt liability: other things being equal, the 
further the actor p1·0J{rCs$e~ towaril completion of the offense, 
the greater i.s the dange1·ousness of cha1·acter manife$ted anil 
the need for preventive arrest."" But the ~tandard ia a vague 
one and cmphasizefi ouly one a~pect of the actor's behavio1·. 
The physical µl'oximity tefit docs not provide much guidance in 
an1;wcring the crucial problem of how close is close enough for 
attempt liability. 

(b) Dange>·ous P,·o,ci,nity Doct,-ine. A ic.st that iucorpo
rated the phy~icaJ 1:n-oximity approach within it., but that ))1'0-

d~~i1-1i,,n. Regina "'· F.:~glewn~ (i Cox Cl'im.C~. 5&!:J {Crim. App, l8;;f.:1. intimated that 
the last proximat,e <'\ct was nccti..,....,'lry, and ~evcra.l AtnE>rit<i.n and fi:t,glish decisiO.n$1 hH.\'e 
tlx:utt!d thiij as the IA\~• of F.ngland. See {iuilf::d States\'. Cnplo11, 18U ft'.2'3 629r tj::;3 
(2d Ou·. 1950), "'8rt.. d-rm.tecl, S42 t:.S. 9'21) (19[ii): ~Ull~ v. Duma~. 118 Minn. 77, 81, 
186 N. IV. ~11, 313 {!912); R•~ v. l'unch, 20 C,•im,App. 18 (19'27) (,cmble); R•>< v, 
C•111,e, i8 "J'.L.R. 2-t3. Hi Criru.AF'Ji,. 77 <.19-'21). ~u!. th.it,. ill not C'Ol'l"<:'cl, A number uf 
eases $line~ l?ugi«on~ inclu,ling ~ lec'\ding doci.~m• hy the aan\l~ co11rt iu the $1W11+-! ye-ar, 
Rt,gin~ v. Robert..'!, 7 Cox Crim.<.:aK 39. J9J.P. 78!1 (Crin,. App. 18~), found attempt.-. 
when no Ja~l 11rm.imatc a.::t h:ui 1K•.<,·.urred. Rex v. J.~it.y;ood, 4 Cri,n.A.pp, i4R (19\•)); 
'J'ht! King v. White. [J91fl) 2 K.B. 124 (Ct·im. App.); ·1'hE? King Y. Lhm~kf'r, [19061 2 
li:.8. 99 (C.C.R.); The Que<,n V, nutto•, fl9001 2 Q.n. o!l7 (C.C.R.); The Qu••n V, 

OUekworl.h, [189212Q.fl. R~ (C.C.R.): see Rt-!gina \', Chee.~imm~ 1J Cox C1fo1.Cas.. 100 
(Crim, App. 1862); •/. Rex~- Blu:dtH.m, ~• Crlm.Atll•. M' (1~14,'.j) • 

. .\n fmlhu-: <'M<" ad\.'&oc~l t.he last pr-0xima1.t! ~r:t t.es.t, Qu1~4'!n-R:m.prcss v. Ohundi, 8 
Jmlian. L.k. All.ahH.\>:ld 304 (Crim. RI'!\". 18~), but il h>ti:- not bccn followed, Qut!~u
Impr<:~~ v. Kalyan s.in,:J,, \I\ Indian i,,R l\U.h~\,ad 4u9 (Crim. Rev, 1894}; In re 
fl(fa,1'.Crea. Hi µldi.11.o T.. R. Allahabad !73 (.~ pp, Clim. !.&~). 

96 
Stt$ P~111,le \". \VL'rlu!r, lli C:U.~d 216~ J-On P.2d 027 (L940); Lovett v. ~l~,~~ 101'ex.. 

17•1 (1&,7J. H«t ,;f. lo re Macer,,.,\~ Indian L.K ,\U.habod 17!! {App. C,im. Ll'l9a), 
n·ht>ro th,: t.··1111rt rejcc-tcd th~ n>lF.:va.nce of e<::ni!Jm·:-fl p•-oximicy on th~ gi·ound Uu,t. oome 
~lll'!mpt~ are lo».(:' U, ~l:i<:h.ing fntitiru). 

~19 See P4-!ople: , •. Stitc$1. 75 Cal. !;70~ l'i l'. fiO!l (11:9.t~); Gro\a~"" v. Stace, 116 Ga. ~H.i
1 42 RR:. ;~r,. :>cc<md 11pinion~ fr(. Q!, 607. 12 S. E. LOL4 (1902}. 

,o,. ,5~ Regina\". Cheeaanan, !1 C<ix Cl'im.C~. 100 cCi·im. App. 1AA2), 
101 Pa-.1111~ , •.• \lw'tay, 14 Cal. J69 (18$~); C~'Jmmonwcalth \". Kelle}\ 102 Pn.Su)J~r. 

026, .58 A.2d 37S (1!J48); .li.'!>;:in~ "· 'J'a:flru., 1';;) Eng.iw.,,. St{} (.:\.<i:,civ.~~ lli59); Rex-\'. 
Sharpe, 1100~] Transva.J l,,R. 868, R7o-77 (Sup. C1.j (concurr;,.g opinionj. 

I-Ot ,SHS J ,<.wett \'. SLH.l.e, HJ Tex. 174 (.IRfi?), where th.:: c:1111rt found <"'Jtnp1t?t.ion of the 
int~nded offomc~ i:,,, re,motc A.<i tu nE>gati\•e rcsolucim! or. the part 1)1" 1.hF.: act-Ol' to .::ommic 
the ofteusl'!; i.t wa:, prohahlf:: chat the ac-cor wm,lt) t.l1ink bett-<:,· ofhi~ behn'\'l.Or u11d ,J~ii:it.. 
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Art.~ CRIMINAL ATl'.IJ:lH"l' § 5.01 
ceeiled beyonil it, wa;; the doctrine given impctu~ by the writ
ings and opinion~ of Mr. Ju$tice Holmes."'" To determine 
whcthe>· a givfm art roMtituted an attempt the following fac
tor~ were considered: the gravit_y of the offense intended, the 
nearn~s~ of the act to completion of the crime, and the prob
ability that the conduct would result in the offe1,~e intended. 
The greater the gravity ar,<l pr·obnbilit.y, anil the neaJ·er the act 
to the Cl'ime, the ~tronger the case for calling the act an at
tempt.10·1 The test is ba$c<l on the a~s.umJ>tion that the put•pMP. 
of pun::,;hiu,i; atwmpt~ is to ileter undesirable behavior and that 
until the acto1··a conduct becomes sufficicntl.Y <lan!,(er·ous thel'e 
ia not adequat-a reason fo,. deterring it. 1•• The assumption, as 
it relate~ to the law of attempts, is not the ()roper fo11n<lation 
for liability. The primai'y vurµose of punishing attempts is to 
neutralize <lan1'e•·oug inrlividual~ and n:>t to deter dangerous 
ads. Nonetheles;;, the dangcrousne!!-S of the actor',;; conduct 
ha~ some relation to the dange1·oui\nes~ of the actor's person
ality, and to the neerl for p1·eventivc arrest, and t.herefore the 
te~t, although unacceptable ns a wm•king rat.ionale, is not en
tirely irrelevant. 

(cl Jndfapenonhle Element .1pproad,.. One va1'iation of the 
several prcximity tests empha~ized any indiapensable aspect 
of the crimi11al en<leavor ove1· which the ado.- ha~ not yf!t ac
quirecl control. Some lkci~iorrs seem to stand for the propo
Rition that if the ~u.cce~sful completion of a crime rcqui,•e$ the 
a~scnt o>· action of some third pcr~on, that a~sent or act.ion must 
he fmihcoming before the actm· can be guilty of an attempt. 
Thus, HA ancl r, plan to defraud a life insurance compally by 
pretending that .1, the in~u1•ecl, is cleacl, and if C, the benefi
ciary, must file a formal claim before any µroceeds un he paid, 
it ha8 heen held that the act!!- of A and B car.not amount to an 
attempt to dl•fraud t.hf! in~urance company until C filf!s a claim 

l-0) K}-dC v. United ·S\.at.e~~ 22!-i r.s. 3-i';, a~ (1912) (dissenting opinion); CoJ'Tll"(lOn
we)f.11,11 \'. lv.!nncd~t". l70 Ma:>!.. 18, 48 K.E. 7·N (1¢7!J); O. Hulm~i-, Thk Common Law 
S;;-70 (lt'81). 

1u4 s~ l!nil.f!'C) ~laU~~ \'. )fo~cs~ 205 .f.id 3!j~f :~ .• w t2d Cir. \9-5,-=t) (clil-!l-l~fllillgol)ihiun); 
Unit<,d Sta:es •· Copkm, 1a;; F.2d 629 (2,l Cir. 1900), wt. clcni.od, 34.l U.S. 11211 (H132); 
Pw,plt-! v. Pulu~h, 78 HI.App.id ~Uf 2'..::2 ~·.F..:?d !'i~ (l!)R6); r~,1.1lo -.•. Ditchik, 28B 
N.i'.~~.4l ll:.F..2,l90~(1M2J: l'eoplev. Wcrblow,24lK.Y.5o, 148X.F.. ';'81\(1!12n); 
Coruroonwoo.lth 't'. Purett.;)., 74 Pa.Sur,,er. '16.'.l ;,1920); lWx ,,. LMom:dcttc~ 13 8.C. 44:~ 
(AJ!~j,:~s 1 !)()k); I II n-! }facCrna. L6 lndian L . .R. Allahabad 178 (Apfl. Crim. 1891'l). In 
some t.nscs the gravity of the ,,ff~ni:,~ i)', 1Iol <:oul\id.:-rcd; p,1·omnitf to oompletion V! the 
~x.duAivE> i.,m:-1i<l1ind.fon. St~ Cnitcd States,,, Mr~!)~ .,·tA.1m,; P1mph:: ••· Palul'h, supt-a. 

103 8(:t O. Holmes, Stf;IJY(t• note 11)3. 



§ 5.01 INCHOATE CRIME!'! Art. 5 

01· agi·ees to file a daim. "' And 011e court has held that giving
counterfeit matter to anothe1· no that he may "pass" it, does 
not constitute !tII attempt to "pass" on the giver'.~ part until 
the othe1· makes a11 effort to JJa$s the counterfeit matter to an 
innocent thirrl pa1'ty. 1• 1 Cailes where the actor has sought to 
influence a juror by a~king a third party to approach the juror 
have split Oil whethe,· the actor has attempted to rorrupt a 
jw-or. 1os The reasoning of those courts th<1t have refuaerl to 
find an attempt is simillll' to that of courts that ha'l'e held that 
<101icitatioll doe~ not constitute all attempt because completion 
of the crime requires· action by the party 1$0l icited. '" 

An analogous group of cases supports the view thut a person 
cannot he guilt_y of an attempt if he lacks a means es<1ential to 
completion of the offense. Thus it has heen held that one can
not be guilty of an attempt to introduce whiskey into u forbid
den territory until he arquire~ the whi$key; no that a per~on 
cannot attempt an assaalt with a dSJ1gerou~ "eaJJon until he 
acquires t.he weapon;"' that one cannot attempt illegally Lo 
manufacture whiskey until he acquire~ the 11ccessary appara
tU$; m that one cannot attempt to vote illegally until he obtains 
a ballot."" 

'fhis. ap1,roa<sh i$ stJhject to the Raine ge11e.-al object.ions as 
the proximity tests of which it is a variation. 

(d) Probable. Desistamce Test. Orientecl largely toward the 
dangerou~nefis of the acto1·'s conduct but appearing to give 
•lightly more emphasis to the aet01•'s per~onality was the rule 
that p1•ovided that the actor's conduct constitutecl an attempt 
if, in the ordinary and natu1•al ~ourse of event~, 'kithout in
tel'ruption from an outside source, it woulrl re~ult in the crime 
intended.'" Thi6 test seemed to require a judgment in each 

•05 In r4'! 8f'.hur-mxn, '10 R:.tn. ~~~. 2fi P. 27'i (l&l9); ~rm:l. •S~te \'. 8Jock, 33.i Mc'J. 
127, G2 il.W.2<142~ (191!3); see t'coplo v. Wnlli>co, 7B C.ru.App.2,1726, 7~1. 1,8 P.2d 
771, 7!!0 (1947). 

to-; People\', Compton, 128 Cal. 40~. <>6 P. 44 (IB99J. 

lO,ol $P.P. rl(JtE': 218 infra. 

109 ~e$ PP.oplt! v. H;;1mm,,n1l~ \~ lfit:h .. 122~ ~~ N.\V. Hll:'4 (U:103). 

u-0 United 8to.tL'A \'. Stl?phcn.~, 12 f.'. 02 (C.C.D. On•!. 1~2). 

rn State v. Wood, l!I S.U. 2-tiO, lO~ t{. W. 2f. (l9o.3). 

'" St,i. v. Addor. II>! N.C. G8,. l1U il.E. lj:ilJ 11922): Tl·,nt v. ColllDlonwealtJ,. l60 
v,. 11~, 156 s.i:. ;;s1 c193o. · 

"'Stato v. F;eJder, 21U Mo. I~. IUII S.W. 580 \l~UlJJ. 
114 /!' .. Q., Unitl-!d 8w.le:}. ,;. :.;ti,ipb~M, L2 f::1'. iii (C.t:.O. Oro. lil~); Pf!opl~ ••. Gil~on, 

!14 Cal.App.2d 4G8, 21U P.2d ,~7 (19-19); SMe v. S.,hw,rt•b•sh. 84 ::-".J.1,. ~GI!. 1i6 A. 
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case that the acto1· had reached a point where it was unlikely 
that he would have voluntarily deRisted from his efforts to com
mit the crime. But ill cases applying thiR te$~ no inquil'y was 
made into the parsonality of the particular offender before the 
court. RathP.1·, the question was whP.ther un.yone who went 
so rar would stop short of the final step. 

The Wi$consin Criminal Code adopts a vuiation of thi$ test. 
It classifies as an altcmpt "acts toward the commission of the 
crime which demonstrate unequivocally, under all the circum
stanceR, that [the actor formed an inte11t to <·ommit the crime] 

and would commit the crime except foi· lhc interven
tion of another person or some other extraneous factm•." "" 

Accepting for the time being thP. underlying assumption that 
prohahility of <ksistance, or a<ctual abandonment ofth<1 criminal . 
endeavor, negative$ dangerousness sufficiently to w,u-rant im
munity from attempt liability, thi~ test still does not aµpcar to 
provide a workable standard. Is there an adequate empirir.al 
basis for predicting whether desistance is probable at various 
points in vm·ious types of cases? The opinion bas been voicetl 
that one who hM undertaken a criminal endeavor and pe1-
fonned an act pursuant to that puq,ose would not hP. likely to 
stop short of the final step. 110 And in actual operation the 
probable desistance test is linkc<l entirely to the nearness of 
the actor's conduct to completion, this bcin)( the so!e basis of 
unsubstantiated juclicial ,tpprai;;als of the probabilities of de
sistance. The test a~ applied appear;,; to be little mm·P. thar> 
the phy~ical proximity approach. 

(e) Ahno,.,no,/ Step ,1pproach. One commentator, recog
nfaing the role of attempts i11 revealing dangernuR pe1·"'onali
ties, defined an attempt as a step towa1·d tl'imc that goes be
yond the point where the normal citizen would think better of 
hi~ conduct anti desist.'" DeRpite it~ p~oper orientation, this 
approach has sevei·al serious deficiencies. Fir~t, with respect 
to some and probably "'ith 1•ef!.peet to most crimes, any ~tep 
towai·d the crime is H departure from the condu(,t or the normal 

423 (Ct. Brr. & App. 19L~); 8«.L• v. n.-own, 9• K.C. 68,'5 (1881,): Stat<,•· l:!urlcy. 79 
Vt. 28, MA. ';ii (1006). C(lwtpa.i'C Rex v. l'agc, rl~l~; ViC't.L.N.. 3fil (Aul-l<l.). 

11'· Wi,. ~ 989.J\2(2). Soo Le Ban,m v. State, 32 Wi,.2d 294. 14fi N.W.2,1 79 (\900): 
Oal<ley \', State. i2 Wis.2d 298, 12fi N.W.2d 661 (i96,1); Ad;tms v. Stater ~7 Wis.2.d 
~L~, 204 )l,W.2'! 6fi7119"R). Boo .... Stat<, V. )lo.rtincz, 220 N. W.2<1 .. ~o (S.D. 1rr-1), 

11
& S(I,(} P.u·kcr v, State, 29 c;a.App. 26. l U S.F.•. 21.8 (1922}: State~- Roby, L94 low~ 

1082, 1811 'N.W. 70~ (1922); People v. Yoongs, 12i llicll. 29"2. ~I l\.W. 111 (1800) 
(di!'.."A-!ntJn.g opinion). Bt(t s,, Lovett , •. 8l9.Lf!, 10 'l'f!x. 1'i-t (18!:m. 

117 s,.e Skilt.nn, Tbo&S R~qu.it:"itt A("!': in a. Crimi~al.:\t~mpt, a IJ.f'iLt.. J.. R~v. ;~08 (10.~7}. 
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citizen. Thua thia approach would effecl a major revolution 
in allcmpt liability, since under this defi.nitiou or attempt al
most any a.ct undet·taken for the purpose of committing a e1·iinc 
would constitute an attempt. Second, ther-, may be some of
fen.~e~ where the noi·mal citizen does not atop at all. To tie 
attempt liahility to the normal citi,en in this case is to raise 
the whole problem of unpopulai· laws a.ncl their e11forcement. 
It seemR untenable that rwtmalcy in violation or neai•-violation 
should constitute a.defense to an attempt chat!(e. t'ina.lly, who 
i3 to judge where the normal citizen would atop and what kind 
of proof would he appropriate fo1· such a determination'! The 
te~t is odcntcd toward singling out dangernu~ pel'l1onalities but 
is virtually impMsible or apµlicalion. 

(f) Res Jpsa Loquitit?' Test. An entirely different approach 
to the preparation-attempt problem was taken by the position 
that an attempt iR committed when the actor's conducl u11-
equivocally manifests ar, intent to commit a. ci·irne. "' The con
duct wou~d be considered i~ relation to all the ci1·cum~~anccs 
cxclu•ive of representat.ions made hy the aetor about hi~ in
tention, though JJrcsumabl,v rcpresentationa hy the a('tor that 
negative a criminal intent wonl() be admissible to di~prove the 
intention imputed. The object of this ap1n·ooch w;i~ to subject 
to attempt liahility Mnduct lha~ unc4uivocally demon~t.ra~e~ 
that lh,, actor i& being guided by a criminal µurpo~e. There 
ai·e two separate line$ of thought on which thfa view can be 
sustained. 

The first goes to the problem of proof. As~uming that any 
act done fo1· thP. l)Ul'PO~e of c.ommittini.: a crime is an a.ct that 
ul\monstrates dangerousness, a law that woulcl make every such 
act an attempt is und(s$ii·ablc bccau~c it would allow prMe
cutions for act;; that iu·e externally equivocal and 1-hu~ create 
a ri~k that inuoccnl per•ons would be convicted. Accordingly, 
the res ipsa loquitui· rule on p1·eparation-attf<mpt rnay be viewed 
entir·ely a,; a matter of procedure, as a device to pr-,v,•nt lia
bility ba.secl ~olely on Mnf P.s~ion~ an() o\.her representations of 

118 -~•• 9.,um,lly J. Salmond. Juri,pn1dcnoo, 8!!8-1!9 (J2tl, eol. P. Fitzg,ro!d 1966): 
Tl,rn~r~ Atlmipt.s to CO'mmit (.:·,.iVM,'>, f> Camld,.J. 22n <.U1~). "J'hc 'J'utul"!r 1.h~l-li>1 i1-1 
ap1>2'0Ycd and'applie,I in P~1plt! v. CClff:':lt\aJ\, :~ Mich. 268, F..6 N.W.2it i~l (L9.)7), 

In Cttmpbe11 & Bradley,,. Ward~ rJ9nSJ N.%.r..n. •t11 ,;,Sup. Ct.;, the cm1rL h~l.J iu 
eonEtnting n ~t.AtUtl"! Uot.1., ju cmlf:'r to con.t'titute :m attempt, dv.liwd.-mth; ~lndt1('(. (1) 
m1.H1C. he pnnximate to tilt> intended crime in th~ ·cot1i,;1,w1jun~l ~nse, :md (2) tll\l.3l ihclf 
dernon~trate dcfondont•.~ inUmt tu f'.ununlt. that f'.•-ime, ~mdei· a res ip.\8. l11q1i.itur -~flproacn. 
~ .. also'!'h• l(ing v. Mix>•·•• [l9:iol N.Z.L.R. !119(Cc. App.l; Th• King v. Yelds, 11\1~; 
N,7..L.R 18 (Ct. App. mm; 'l'h< ICins: '· ll.ck .. ,·, [19'2<] K.Z.L.H. 860 (Cl. App.). 
~ote that the ''<:qui,·uc~lil:; ~~.,_t'r ,,r Tl,t King t.'. Bo:rk~· hn.<; ht:eu lf.l»tnd<.m~ in ~ew 
z •• , ... 1. N.7.. C.imeo Act~ 7"l(8), 1!96111 N.Z. ;,;u,,. ~rli.1-
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put·po~e•" because of the ~iskfi they raiRe when considet·ed with 
the other probative weak.neaaes120 incident to attempt liability. 
Whether the requirement of ,wequivoealit.y i;; con~idered part 
of the 8ub•ta.11tive definition of attempt 01· aa a separate rule 
of evidence, it can be rea.li8tically administered only by mean;,, 
ofa p1·ocedural mechanism-by excluding from the jury, in whole 
or in 1m1·t, the actor'fi incriminating repre~entations of purpo~c. 
[f prnhlems of proof are the ba.•is or the preparation-attempt 
distinction. then the 1·es ipfia loquitut· approach has some merit."' 

There i~ con~irlerahle iluppoti in tbt, case~ [o,· the f)•·opo~ition 
that the preparation-attempt distinction i?. the re~ult of diffi
culty in proving Plll'J)Me. There are ca$eS that ma.kc explicit 
1·eft>rence to the necessity for unc4uivocal behavior."' And it 
has been sai<l, with some frequency, that the overt «ct must 
mauife~t the intent to commit tbe crime.'" Mot·eovet·, mauy 

ne Sl~t<:mcnts rn.adc b~· the aet.or before or during th~ act ~~ nor. ~lh1hl1-! bf!'l••-tuHE> 
the actor ma)' h..,ve l,,i!~n hh,rriu.g 111" he ma,\• have entertained c\11 idea en: inclination 
wit.hout renllr acting ou it.1 the act in questfon being m,,ti ..,..H.t,f!<) hy .~ cmm:tintim.J. r>UJik>~. 

no ·1'here ;u•e a n\1mber of dtfferenc~ h~l.wt-!~u Utt-! L<111l<lu~1. (lUe$1c.iOncd in an attempt 
c~~ ~cul Lhe conduct Ques:t.ionod in a caic invoh'lng the comp let~ c.;rlm~. In atfl 1:1.l.l<t!mpl. 
c-aae the oonduct i11volVf::J i~ nnnc:~u!'oil, t'-91 at. lhe ournot there is: t.hc op))Ol."Nnity to cl\al'ge 
)f, crim~ where nothing iE amiEE. There ~ no c<>t'}1U!; d,::li.,1.i I.fl \'¼!rif>' c.ht-! fsct U11:1.t 
somebody hl:U'- \"..'t,ni:,~l !'ll111tt-! l-lort ul' trouhl~. Jioroovcr: in th<" C'aEe of a completed (".rime 
th<: W..<:t pro.icirn.ite aC't muat be proved. F,,)" an ~ttR.mp,. ~1111\'iclinn th.ii}. i~ nt)t n¢ccs.~-y; 
if i.lJ"lmunity fur fl~patalion Wel'e climinatcct, almo~t any aet would do. 'l'hui:,, al; t-1,l 
an}' s~toot.antive ctime~ ttie chance1' al'l:': t.h:it. um~ ~l~P!'> will have to be µrovod if che . 
c.;c,mpl~l.l'!d ~-rim~ i~ inYO)\•cd tbroi if the attempt ~ cliarged. Ccm1,ps1,v; Rukt-!r, ,,l.A.1,r(J, 

note S:j. 

,:n $1'.t>, hu..,;~vl'!r, Rt-!gina v. ChinQ, ~ J:fornba}' t:LC. {Crown CM.) lGa (1,871). wh~t~ 
t.hcrc was great e,quivocaUty d~spit.e !,ht-! fH.1!1. Wl1:1.l Utt-! •·1.a~c ac-t'' had been committed. 
An 11nwt-!d 010thet.· boo µlacod her newly bom infant into an urn~ Wt'llJ•J1~'1 in .:1. m~tutl'!r 
that would ~uft"oc.:atij it. 'Th~ h:d1y h~•l lw.ett •·ro~ucd'' by the police who C'hrimed (hat 
Utt-! m1llhcr had inccndcd to kill the c-hild. F'rolJ"I cith~r dn:um~,.~m:~ Lhe ~•ulll1.~'4'm<"luded 
that the a<'.cu~,1 had mt-!tely hidd,m U\~ <"hild li'Om an intmMon that 5-he had be1i~•ed 
to b~ hoscilc. 

""Lemke V. t:~it<'<l St•t.•. 2tl F.2,l ~a (9(.h Cir.), ccn. a,nit<!. S47 L;.8. !OM (19~4): 
SI.sit. v. Mnndcl, 7B Ariz, :l26, 27d P.2d 413 (1!\M); P•upl• v. l.yle,, 166 Cul.Aµ~.2d 
4l<2, 48(;, ,319 P.21\ 74.~, 747 (19fi7) ("$tome, a<:t which uncq~d\·ocally manifest.ed an exiat.ing 
inc.ontion to go forv;;u-d to oompletfon ,,r the e••imE> 1.hu"' iuili~l~''J: 1)oopl¢ v. Voldstcin,. 
1-111 C•I.App.2d 261\, 30.11'.2d 892 (19"6); l'cople v. Cummings, ldl C•I.App.2d t!lll, 
~6 J:'.2d 6l0 {Hl-w,); Pe,,pl~ v. Franq11t-!1ifl, t09 C~.AlJp.2d Ti';> 241 1J,2d 6~1 ()%2); 
8L~1.¥. v. lfullin~wortb> 1~ UcJ. Cl Mc\l"Y.) b2.8, 41 A. 1<13 (Ct,. Ct-!n. ~siio. th~); ~h1.Uo! 

v. Lindsey, 202 Mi~. R9fi. a2 Ho.2d R76 {1947); KcU.y v. Commonwe.alt.h~ l Grant 4$4 
U'a. 1868). 

u3 Sett United Stateij v. St.eph~ns. l2 F'.1i2 (C.C.D. Ot'c. 1882); Gro\'CE \'. State, llti 
Oo. 516, 4Z S.l:. 75i> (1902); In rc l,loyd, &I &m. oOt, Ml~. 3~ P. !l07, ilM (lll9/l) (dictum): 
Oill v. Stat.>, ti~ ,r;,.__ 167, 11; i-!o. 2.03 (19"28): Cunningham¥. State, 4!1 ;,,r;,... ~8-~ 
(1874): S~ v. Thomp;on, 31 Nev. 200, 101 l'. /iii? (1909i (<li•s,,ntin~ <>pinion); State 
\'. Lung, 21 N~v. 209, 28 l'. 230 (1891}; Commomvealth \". Txdric.;k, 1 P~.S1,a1~r. :ifif. 
(1800): Rex v. Duffy, ~7 C•n.Cnm.C.s.Ann. 11',fi (.ll.K i!up. Ct. 1981), 
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(:ourt.~ that have adopted a ;;trio!{ent view aH to what Mnstituf.es 
an attempt reveal their actual motivation by openly expreaaing 
concern ove1· the inadequate proof of criminal inL<•ni. '" For 
example, in Stoke, v. Siu!~,'"· t.he rou1-t indicate« that p1·oof of 
purpose wa;; the <'.l'ttda.l iRRUe by observing: "l W Jhenever the 
<le~ign of a per?.on to commit crime is. clearly .'!-hown, sli;.:hi acts 
done in furtherann: of lhi.;: <!P.Rign will con,titute an attempt, 
and this courl will not rleRtroy the practical anti common-sens" 
a.dminiRtration of the law wilh ;;pbletie~ [Rfo] aH to what con
st-itutes prcpi.ratioll an<! what an act done toward the commis
;;ion of a rrime." Although thl: <loclrine has not bee rt cons-i;;
tently applied, an<l the ;icls it has hronght within the sphe1·e 
of atiempL have not been as "alight" as the statement would 
seem to indicate, it has rcsullcd in a lihP.ralization of the line 
in favor of lfability."' 

011 lhe othe1· hand, the1·e have been instances where criminal 
pmpo,;,e wa;, clear a.nd the conduct 11cverlhelcss classified as 
pr~paxation. '" Sorne or the~e rleciRions can he explai1ted on 
othe1· g1·ounclR, and ;;ome of them an> th" n:sult of automatically 
applying preparation prin<:if)le.'!- di·awn from case/!- where crim
inal pa1'po$e was clouhtful. But there is .still a substsntial horly 
of authority applying the preparalion-atlcrnpt principle with
o~t reference io the problem of criminal purpo~e. 

A ~<1ronrl point of departure in con•itlcl'ing the res ipsa lo
quitui- test is its relation to the manife~terl tiangerousne~~ of 
the a~toi·. If an act unequivocally demonstrate~ a criminal 
purpose, does this show someLhing more about the <la.ngerous
nc~s or th~ a<:\.o)r's perRonaaty than an act the rriminal purpose 
of which must be e&tablishc<l "independently''? The assump
tion un<lerlying an affirmative SJ1swet· i& that there i& some 

"i·elati11n11hip between the artor';; state of mind and the external 

n·• l,$S Philput , .. i~t.ok. 4S Ala.App. :>2(,, 1~0 $4.1.2c1 21)3 (HWi6): Peopl~ v. Mill~t-. 2 
Cal.:ld -~7, 42 P.2d :J()!. (ln~ol; H»•kin V. State, lll,; Ga. f31, 31 ·S.E. ·,40 (1898): 
Cmcucmth~HLllh \'. 1:i:lli:>, ~~ Pa.. 402, 3'1 A.2(} M/4 (L9-14J: Con1toutl~•@W.U1 ••· Kell~~-. 
16~ Pa.Supe,·. 526, ~8 A.2'I a7~ (194/!); L-Ovctt •· Stat,, 19 'l'ex. 174 (1857); The Queen 
v. licCann. 28 U.C.Q.B. ,14 (1~00). 

""9'J Mi,;. 4lo, 4213, '1(; Su. 627, 629 (190i'). l:ornj)are People v. Re,·g .. ·. 1a1 (',:.I.App.2d 
127, 2Rll r.2'1 1:16 (195;;). 

ltli sf/,fl Pe,,plij v. RH.ffiol{{Am, 9& Cal.App.2<l 4:,$. 220 P.2d ~'>7 (1~&1). ,:,n-t. ,/.tXt,\fJ/J,, 
!~40 ll.~. 912 (l~l5l); Peo1,le v. Fi~~~lmau, 33 Cnl.App.2d LOO> !11 l'.2d 154.i (1~~9); 
P~upl~ .... ~n,ilh, 7J Ul.Apµ,2d 446, ::!19 N.E.2d 82 {1!)61)), ,;,trt. ,U-ni,:J., 386 1:.R 9LO 
U!:Ki7); William~\'. St~t~, OO!l Mi:-i1-1. 902. 48 &.Zcl 5-98 (l!K,O); Dill\', State, HO .Mi1-1S1. 
167, 170-71: u:, :-!o. 20~~ 204 (L9"28) (dktum); Stii1.t! -.·. Pt-!1lb, 72 S.D. 608, 87 )J. W.Zd 
18~ (W4t)); 1,~ v. Common-..,·1-!.&Jt.b, L44 Va. 594~ t::a 8.E·. 212 (t9"26). R1,1. rf Pe-i1µlc 
V. )lillcr, 2 Cal.id 5i7. 42 P.2d 3W (l!la~J. 

"'' l,;,g., !'eople v. Youngs, 122 )lieb. 29'.l, 81 N.W. 114 (l~U); People v, Ri..,.o, 246 
!:'. Y. 83-1, lfiR N. l!). 888 (19l\7J; Th• Kiu.i,: v. Rol,in.=, I 19151 2 K. I!. 842 (Crim. App.). 
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appearance of his acts. While the actot~s behavio1· is exter
nally equivocal the ci-iminal purpose in hiij mind is likely to he 
unfixed-a subjective equivocality. But once the actor must 
desist or perfotm acts that he i·ealizes would incriminate him 
if all external factR were \mown, in all probability a firmer state 
of mind exists. Subjective equivocality seems inconsistent with 
an act that unequivocally demonatrates a criminal ptu·po~e. 
A hunter might buy extra i!Upplie• to facilitate an escape in the 
event he resolves to kill his companion, a question as yet Utt
settled in his mind. But whan he buys poi~on, ·which has no 
reaRonable use under the circumstances othe1· than the murder 
of his companion, the chances are that the debate has been 
resolved and the actor's pui1iose is fixed on murder. 

1'he basis for the [nst.itute's rejectio11 of the res ipaa loquitur 
or unequivocality teat can heRt be ex()lained in connection with 
a considet·alion of the test proposecl hy the Code. 

6. Model Penal Code Approach t(I P·repUcrotion Prohlern. 
Subsections (l)(c) and (2) set fo11:h the Code's proposed solution 
of the problem of framing criteria to determine when the actor 
has pi·ogre~;;ed E-ufficicntly toward hia criminal objective to have 
commilted an attempt, Subi$eetion (l)(c) provides that the actor 
must have engaged in conduct that constitulcs "a substantial $tcp" 
in a course of concluct pla1111ed to culminate in his <,ommisaion of 
the crime, Sub•ection (2) elabo1·ates what is meant by "i, sub
stantial step" in two ways. lt provirlea that conduct shall not 
he held to Le a ,;ub~ta.ntial ~tep uu\e,;s "it is .st.rongly ron·oborative 
of the actor's ct•!minal pui·poae." It a.lso spacifie.s a number of 
situations that, without negativing the sufficiency of other con
duct, shoulcl l\Ot be held insuffident as a matter of law if they 
a1•e ,;lrongly con·oborativt: of the actor's criminal µurpose. 

(a) Reqwi·re·menfa of "S·ubstantial /itep" a11.d Cor>•oh,watio11. 
of Purpose. Whethe1· a particular act is a substantial step is 
,,bviously a matter of degree. To this extent, the Code retains 
the eleme11t of impt·ecis.ion found in most of the othe1· ap
proaches to the prepa1·ation-attempt problem. There are, 
howevet', ~evernl diffc.rences to be noted: 

J<'irst, this fm•mulation 11hift~ the emµhasi~ from what 1·e
mains to be done, the chief concern of the proximity tests, to 
what the actor ha~ ah•eaJy llone. That further majoi· steps 
must be taken before the c1-ime can he completecl does not pre
clude a finding that the steµs already undertaken are sub;;tan
tial. It is expected, in the normal r.a~e, that t.hil!- approach 
will hroaden the scape of attempt liability. 

Second, although it is intended that the requirement of a 
substantial step wiU result in the imposition of attempt liability 
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only in those in.stances in which ~ome fil'mness of criminal pur
pose is shown, oo finding is required as to whether the actor 
would prohahly have desisted prior to completing the crime. 
Potentially the probable de.'!-i~Lance tA~t r.onld 1·each vcr,v car],,, 
step~ towa1·d crime, depending on how one aasesaes the proh
abilit.ies of desiatance; but since in prnctice this test follows 
clo•ely the proximiLy approaches, rejection of a teRt. of probable 
deRistance ";11 not narrow the scope of attempt liability. 

l''inally, the requil'emcnt of proving a substanHal step gen
erally will p1·ovc le"'s of a hurdle for the proRecution than the 
rea ip,;;a loquitur approach, which requires that the actor's con
duct itself have manifested th" criminal ru1·i10.~e. 'T'hc basic 
rationale of the requirement that the actor's conduct .shall 
.strongly corroborate his pur1,ose Lo commiL a crime is, of course, 
the ~ame as that unde1·lying the res ipaa loquitur viP.w. flut 
framed in terms of conoboration, the prc~cnt formulation does 
not so narrowly dr<,ums,wihe the Rco11e of attemrt liahilil.y. 
Rigorously applied, the re;,; ips,i loquitur doctrine would pi·o
vide immunity in ma11y iustanceil in which t.he a.:,t.or had K01tc 
far toward the commiaaion of an offense and had strongly in
dicated a criminal purpose. The cou1t.~ of New 7,ealand used 
to apply the re.~ ipaa loquihn· test to atlcmpls (either alone 01· 

in conjunction with other tests) ancl one of theil' decisions can 
be given aa 3ll example. 

In Cam,1>hdl & Bradley v. Wa,·d,"' the court applied tht, l'C$ 

ipsa loquitur doctrine in rcfu!!-ing tn fincl attemrtecl theft in a 
case in which the court concluded that the conventfonal prox
imity rule had been satisfied. Defendant$ had parked their 
car while their companion, M, unlawfully entered the auto
mobile of anothe1·. When the owner of \.his automobile ap• 
proached, M left and retumeil to his own cal'. Defendants 
then fled bus thAy were later approached and confessed that M 
had entered the other's automobile with the intention nf steal
ing some of it!!- c011tenta pursuant to agreement among all of 
them. However, nothing in Lhe entered cat· had beP.n taken 
or disLutbcd. F..~duding the confessions from consideratfon, 
the court found that the defendants' conduct (incl.iding thaL of 
lJ. which had been atwibuted to them) was too equivocal to 
~urrort a conviction. 

Aa the Cam,1>bell caRe illu~trates·, anil a~ a disiiny;uishe<l com
mentator has stressed,"' an actor's conduct may be incrimi-

'" [1955] t-.Z.L.R. 4,1 (Sup. Ct.1. 

ue Su. G. WilJ.i.:.tnll'-, :-ru,1m> nole 9:1, ac 629-31; 8t1.w:c, TM AIT:u, R(W../S in. Al,CWtq1ls:) 
1970 Crim.L.Rev. w.;, G07-llH, Proftti~<.w Williaml-1 ~xJ)!a.il'IA th~t when a Jnal\ appean
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Art. :, CRJ;\-lDAL ATTIDIP'l' * 5.01 
nating in a general way ";thout showing beyoncl a ren~onablc 
clouht that the acto:· had the purpoH· of committing a partkula:r 
crime. 

Dc•pitc th.cir weaknesses, confessione play an impoi-tanr. role 
in the apprehen~ion and conviciion or criminals. The res ipaa 
loquitur test unduly restricts their vaiue in an attempt case. 
The <1hjectives or ihe <cs ip$a loquitur test "ill be met if it i~ 
requfred that the actor's eoncluct, consiclet·ed in the liiht of all 
the ci•·<,umstanccs. adds ~ignifkant evident.isl force to any proor 
of criminal purpo8e ba~ecl aolely on the actor's statements. 
The actor's conduct would then be ''strongly corroh01·a1.ive'' or 
his purpMe to commit \.he crime. 

Under the Model Corle formulation. the two purposes to be 
~crvcd by the re~ ipsa loquitur test are. to a large extent, treated 
~epai-ately. Ji'irmneS$ of crimi!llll purf)ost, is intended to be 
shown by requiring a sub~tantial step, while problems of !)roof 
ar·e dealt. with by the requiremt·nt of conoboration-although 
unde1· the reasoning previoualy expre~aeil the latu.i· will also 
i"11d Lo e~tablish firmness of purpose. 

!11 arl<lition to as~m·ing ri1·m11cs~ of JJurJ}osc, the 1·equireme11t 
of a ~ubstantia.l step will remove very remote pi·eparn~ot•y a.Ci$ 
from t.he ambii or attemJJ~ liability an<l the relatively ~t-ringent 
sanctions imposed for attemptil. On the other hand, b,y broa<l
ening liabili~y to tht, cxknt sugg-e~ted, apprehen;,ion of rlan
ge1·oua peraons will hP. facilitnted and law ellforcemt·nt officials 
and others will bt> able to $top the criminal effort at an earliet· 
~tage, thereby minimi1.ing 1.he l'isk of sub~tantivc harm, but 
without providing immunity for the offender. 

A ,mmber of rcct,m revi~ions h;ive adopted the sub~tantial 
step formula, some inelucling the requil·ement thili the actor'$ 
con<lu(,i $ir•ol\gly corroborate his criminal purpo.se.•'• 

iu m, eucl11$1rnl y3n) H.I, uighl. WE&)lring ., m:ti-l<, t.h~r~ mxy be xn inferE'\nCt" c,f genemi 
eriJn\tial l)U"!>O~e but no clear illfm'<"ncc as to !.h<" ~tor"s pai'tiC'U.lar in!.cnt. lh~ al~n 
poinh oat that wh<:n a match i::. ::.h·ul:k nt~m H. l1:t.•tMl31'.k, E>Xl.P.?'mt.1 H.J)pf!..ir')f.n~!) m~y be, 
t!(}Ui\·ncl:11, hat it' ~r<i-\m ii:, int,en,Jed, an attempt should be fow1d. See 111,.~·aru \". Co>n
monwcaltll. 19'.l V;i... 794. 66 ~.l:!!.2d ~6 {L9;)1) (w-hc,,·c intent Lu n,,pe wiu- fournl 11nd•H' 
cin:1111ti>l.H.11~:~H l'!\0 idt!11U:,: mHnif~~t.ing an in~.ent t(\ ('.<,lmmit ar.iy one of F.evel'ai. etit~\ca); 
People v. Smith, a lll.App.~cl 446, 21!' ::<.K2d 82 (!!1661, cert a,mioo, :Jilli u.,;. 9Ifl 
(L967) {wh~r<.· U'I.C,:I\C l() munlt!r wa::,. f•1111ul 1111tll'!r- t·i1-c:11111~I.Hm*s l>limil<lt'ly indicittiog a 
gt!fl~t•lll crimin11;l PU'1Xl!;f:'). 

130 Om~ ~luluk .u,d oul'! l''''P"l>IHl d~Hr-ly r11llow l.h~ Ti;Jr~l-!1 Go,le in r-equhi.n.g a eub
stantial .;:.tep oonoborath·e of the actor's intent only iu &tuationi covm-cd by :-!ub~c'J.<m 
(L}{c). .;;tt N ,J. § 2C:5-l; 'L\:,u1. (r,) § 90L. 

:\f:.cny c,xle~ ~nd pro1>0Kab oont..:l.Cn a t'eQ:Uircmc-nt o! a .\nb5-tarttia.l step corrob1)l•;.tiv~ 
of the acC"1'0S intent nµplil'hb!<: )n $1itLU.Lluu$1 11tJ11~r ll,an lhrn•I'! cm•l-!ff!d hy Suh!'.f!<;(.i<.m 
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(b) Specific E,w,,nemt-ions. Subsection (2) a.lao giveR some 
definite content to the "substantial 8tcp" requirement and should 
reduce contrariety of decision in a numbe1· of Yecurd1tg situ• 
ation~, aome of which have been the ~ubject of specific legiR
lation. In an approach not widely followed,'" the subsection 
enumerates a number of inRtances in which attempts ma.v be 
found if the other requirements of liability are met. lf the 
p.rosecution can establish that one of the enumeYated situations 
haR occun•ed, the trier of fact must be permitted to determine 
whethe1· the defendant has taken a substantial step in a course 
of conduct planned to r.ulminate in hi~ commisRion of a crime, 
so long, of course, as his conduct is found to be st1·ongly cor
.roborativc of his criminal purpose. Thi~ mean~ that if any of 
the stated circumstance~ bas occurred, a judge hM to iilijtl'Uct 
a jury that it may find a "substantial step" and he must accept 
its verdict to that effect, unleR~ the judge determines that th() 
conduct is not strongly corroborativt' of a criminal pm·poae. 
What ht\ may not do ig determine hy him~elf thal the conduct 
has not advanced far enough to hf< a "i:<Ub/:'tantial step." 

The instances that the Model Code indicate~ a~ su fficicnt for 
a finding of a substantial ~lei' arc tlrawn largely from the de-

(I}(('); ot.bers e,mploy the tenn ·•substantial ~tep'~ Wlt.hout defining it. s~~ n,,te 95 
.ru.p't-a. 

SoYlle i-ece,nt l'e\'ifione ~ubst.antiaUy depart from the l1odcl Code tonhuh,tiuu. t· ndP,r 
.N. Y. § Ll0.00 th~ .a.ctcn· j$j xuilt~· 11( ao .a.tt.t:mpt ir, \\'iUl a1,1,ro11ri)lte int~J\t~ he •'eng.igcs 
in c:oniluc:1. which tend~ 00 effe<'t tbe <.·ommi~aion of "uth offens.c.': Mfoh. (p} s.n. R2 
§ lOOL requires onJ.y "al)f act towro-ds chc oommission of s:uch urf~1ll'-P.." 'T'ex. ~ l$,Ol(a) 
rt!ql.lih!$1 '\mad H.mmrnling lO mor'+! t,hlf.n m~r'+! p~pH.r;d:io11 that tendE but :fails to d'A:et 
the oommv!P.ion of tht> offense intcudcct' 1-"roviEioni Eimila.r to th(!$.i:! m~y lw. found ill 
A.la.§ 18A-4-2; A,,,. § 13-1001; K.n. § 21-3:101; !.•. ~ l-1:27(A); ~Ion(.~ 94-4-
100(1); Oh;r, § 2!r2~.02(A); Okla. (l9W Pl~ 2-l0)(A); s.c. (J>) ~ 14.1. 

Some fodcraf dcci~im,$1 hilVt~ :}.Ub~canc.iall,1; &doplE,1"1 t.Lt-! Morlf::1 GOOe'F. fonnulation. 
-~~;.. H.!J., United St~t.e& \'. lvk., iOU F.2d ;>\ (2d Ci,•, 1~): llnitcd Statci \'. ~t.allw11rt.h, 
G43 F.2d 1038 (2d Cir. 1976); United 8:acc• •· .l.lorut~jano. 499 F.2~ :11~ ~>th Cir. 111'14). 

'Th~ J,!'-w c,,mmi1'~i<m (tcr,pY'(l. n,,te, n, at lP: -21) in England ha~ rejected it..<i WorkinK 
Party~~ }'(>Commendation to cmplo~· c\ "&ub:.tantial ~tcp'' Qpl)roU(;h, in f)f.Ynr (lf t•eJianoe 
on a k!$1!. of ,,mximil.y. 

m Substanti&J.l.'t' chc same li.~t of ftu.'ton, u, he u.~d rnr thl'! ~'lfl'le pol'l),,se, is found in 
C111111. § :S::L:t-,19Cb) and )fd. {p) § 110.(10, The li~t may also be found in ch~co>nm~nt.arie~ 
to other recent r<"\'isions, which sugl'.!;o.st:> t.b.at it v,ill pro,'1.dt~ ,:ui,la.11~ in t.h"~~ juii,t1,
diccim)$. ad11pli11g Lh~ "),lul,:-clo'lnl,iil ii.l.~p" rf!<111it'+-!m~nt.t-!v~n wher~ t.,elis.t was uot included 
in the provision as t>nac-ted. Sett Ark. i 41-701 Commentm-y ac 92: lfaw. ~ 706-FiOO 
Commcntnr..• at 28S; Or~. (p) § l>4 Cmmne1ll~ry at. ril (1wx~t~ M Ore. S 161,405); 
RtYIVm C\lmm'n F'inal Report. S 1001; 1 Brown Conun'n Working J'apcr$. 369; Ala~. 
(p) § lUH.lOOC01nmcntRr.t• ac. 73-74 {'l',0., Puc.2j. 'l'hi~ J1:.L wiui i1l<'l11J~d in an ea.-Jy 
prfl1•,l-l~ iu N~w Jijr~ey, but. •N~ delett'll.1 ITOm th~ bill~ introdtt<'ed in and p,a~d by 
the legislatw·e. Compan• New Jcncy Penal Code: .final Hcporc OC thl'! CriJu.iu.il Law 
1kvi$.ion Conunil-1:-cion vol. 1: n~purt )f.1t1J P~uitl f:01\1'! § 2C:li-1 (Oct. 1~1). wifb, ':{.J. 
§ 2C:iS-\. 
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Art. r, CRIMINAL ATTEMPT § 5.01 
ei1:<ional law. Oflen the Cod"' follows antecedent law in per
mitting a conviction for attempt: in some respects. it allowa 
convictions on the basis of circumst3ltce~ that cou1·ts have con
sidered insuffident. The following discussion relates the po
sition of this subaection to ea1•1ier ca~;,~ and statutes. 

(i) Lying in Wait, Sear,!h.·ing, or Folloi~~·ng. In l'eople 
·o. Rizzo"' the actors, armed and planning to rob a payroll 
ca1Tier, were searching foi- the contemplated vietim when 
they were apprehended hy the police. Convictions for at• 
tempted robbery were reve1·sed by tbe Kew York Court of 
Appeals on the grounil that the a<stoJ:s had never proceeded 
be_vo11ll the stage of p1·epa.ration. Directed e,cpres~ly at the 
reault in R-izzo, Loui~iana made it an attempt to lie in wait 
with a dangerous weapon or to Rem•ch for lhc contemplated 
victim. Jx~ 

In cases where mm•der m· robbery wei·e to be consum
mated by ambush, attempts have been premised on the ar
rival of the actor at the s<:ene or the v•·oµosed ambush,"' 
although seve1·al courts have refused to find liability whe11 
the rontempla~ed vidims. were not p:rc~cnt."' 

In 3l\ Bnglish caRe,"' two defenilants admitted following 
a truck at night with t.heir own van in 01·der to steal the 
truck'~ content~ when the driver left or stopped to eat. On 
one occasion, when the truck got Rtuck on an icy hill. the 
defendant~, abhorring violence. helped the d1·iver to atart 
the truck moving again. The iMvel', :-;uspiciou~ of hi~ es
cort, drove through the night without stopping. Defen. 
danta, after following the truck for 130 miles. abandoned 
their effort. lt was held that the deiendanta' COJHluct merely 
amounted to a con~inuou~ ac~ of preµaration. 

Subsection (2)(a) follow~ the LouiRiana .'llatute exccµt ~hat 
it eliminate,; the requirement of a dangerous weapon and 

"'2-1~ N.Y. 3:l-1, 15,-j >I.I':. 886(1027). 

t.:13 Lu. ~ 14:27(li}. Fur a.11 a1)p(ic:c1li11ll of lhi.'! prm·i~on. ~~~ SLaW. \". Murff, 215 l.:i. 
•O, 39 So.2d 817 (1949); acco,-d, State•· WiJ0011, 2l~ Ore. r..;, :i46 P.:M II~ (19(;9). · 

0 • }:ii',$ SI,11kt!l-l .... Stlf.1.t!, 9i lfit-...., .. 11,;, 16 Su. 627 (lOO~) <·d~ft!nd~nt . .trmf:"4.1}; People,"· 
Gormley, 222 App.Div. ~G, 22~ N.Y.8. &!3 (1927), a.,(f'd mem .. 2~ ~.)', 58~ (19'28) 
(dcfcnd.Mits a.no~dj. 

1s5 People\". Volpe, l~ I\. Y.S.2d 842 CKill,.((& County 19ii3) (defendants not armOO); 
Quc~n , .. 'Tttpk~u, l Ruc:h.App.GL. c~l-1. C>1pt! of Cc•u1 Hui~ ,t'?J (1~,J} (J~f~ndant~ 
•rmed); ••• al,o State v. Chri,ten,en, ;;~ Wa.h.2d 490, :~8 E'.id 408 (1960) (citil~~ 
People\'. itiz.zo, nut!! 132 t.'(l;JJ·m.). 

1x" Regina,,. Komaroni, 100 L.J. ~7 (As..s.izcs 195~). 
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§ 5.01 l~CUOA1'1!; c1unu:s Art. 5 

eneompasi!es a~ts of "foilowing." The thought ifi that «ct~ 
of following, searching, or lying i.11 wait with criminal pm·poae 
tnanifc~t, without more. sufficient dangerousnes:'!- to provide 
a proper bai!ii! for imp!laing liability. 

(ii) l!:ntice·ment. In statutes p1•ohibitin!( indecent liber
ties with minor$ it has ~ometimes been n.a<le nn offense to 
entice or allnrf< minor/I into building~ or automobiles ror the 
purpose of committ-ing such acts.'" This basis of liability 
appear$ to b~ susceptible of broader application, since the 
act of enticement is clemonfitrative or a relat-ively firm pur
{)O$c to commit the crime and clearly in<lka.tes the clanger
ouanes~ of the attor. 

The decisional law on thi.~ aubje<st is difficult to evaluate 
because of other diver~e factors present. in ca•cs whe1·e en
ticement is an element.. r n ~ta.tutor;,-· rape eases, Uthe actor 
had taken indecent libertiei! with the female"• or harl caused 
her to expose he1·$tM indcccntly, 130 or if he had indecently 
exposed his own peraon, ,., anrl in any of these instances had 
the pu,·po~c then and there to complete the offcn~e, the actor 
would he guilty of nn a.tlenrJJ~ to ,-ape oi· an a~sault wilh intent 
to 1•ape. On the or.her hand, if the actor merely ~olic\l-cd 
~ooperation in a sexual at·t. there apparently ha;; been no 
attempt;'·" anJ it ha~ hf<en helrl that a dec .. nt laying on of 
hand~ for the purpose of detaining the female to li~ten to 
further $Olicitations is not. a !!-ufficient ovel"L ad."' Where 

1
:1
7 Set 'l'c:-t. ~ 2fUM; \Vis. § 944.li. 

1'Cl' Hutto \'. ~tat,_., 169 :\ht. 1 !l, ~~ SU. ~9 (1~•10); 1'<:uplt! v .. fol\nson, 1:u Cil. M 1, 
(i~ P. 612 (1901); S~«t.e ,,. Smith~ 14 Uct (9 floust.J ~i.<S, t:~ A. 441 {Ci.. Gen. 3CJS. 
lll92i; Sl•te v. Roby. 194 hm·• 10~2. lfl!l:l---1~, l!xi N.W. 709, 7lfl-1~ (l~Jr.l) (<li<Lum); 
B~te ,,. Pcpk:9., 72 f..n. 5•k~, 37 N.W,id 189 Cl949): Glov~r v. ConunonWE>lllt.h, 8G Va. 
382, LORR. 1.21) ,;,18b~I); S~tc v. 'J'uJ)1hli11, 12:t \V. Va. ~64, 20 :,;.F. .. 2d 122 ,;,1942}. 

m~tatc v. Sln-!rm-1.n, 10(; Iowa 684, ,i )J.\.V. -t61 ('~!:<); Granb~rr.~· .... Common
wt!kla1, 1$1 Va. (Vi'4~ ~ti S.J::..2d o-\7 (lMI\), 

HO PhJ'l\t! .... c,,mrnon-n·ealt?>, 83 K.~•- 229, 1\1) $.\V. Sn (C.t. AF'J~- t90~; Hays v. 
P~oplF.:, l Hill ~.;1 CN.Y. (Roal}; ef .. 4ndetson v. 3tac~~ '(b (;)f..App. (j.f~: 44 K~. J7~ 
(1947) (nttl~luf•~~,J :tm;ible P.odorny ~.-hero vict.i1u ht!)f.l.,w): Rex v. 1)eli1, ~ingh, :!fi B.C. 
390 (Cl .. A11p. 1HL8j (attempcotl si,dorn:;). 

m $w-. Sta~\'. f'raziCl.', 58 Kwl. 87, 00. i6 P. 58, ~ (1~14) {dicturuj; Jn r~ T,loy<l, 
.>l Kan. 501, SO.?, :1.1 P. ~7. :~OS (I&!:~) {dictum}: Scac~ t'. S11llivi1n, 11') Mo.App, 75, 
89, MS. W. 10~. Ill~ ()~04) (<lictuml. 

H2 CN,m~:auiio v. St«t.e, .)U Tex.Crim. GU~ 129 H. W. 1129 (19101; too Stace\', Hoby, 
HM Jowa llla2~ 1044, 188 N.W. 709, 7\.\ Cl9'22) vJi<:tuml. l:>uc a OOucl,ing 1.h)f,1, is not 
ind~ccm may $tupJ"'"· <1t,tem1,t Habilit.y if the ador's PU11lot.l'! j:,c (.c> f!ng~ preM"nlcy in 
$t~xuil ;nt~r'OOUl".!e. See State\'. lt11h~•, 194 Jowx 10.~2. 1,3~ ).'.\<\:. 70~ (1922j; Pc~11!)lt' 
v. CouriCl.\ 79 M.il!h. 3fi6. a1~. •M N. W. ~·n. !>72 (U:S1•0) (dietwn). If«!. <f St)f,tf.: \'. :\foooo, 

33-1 

T 



Ari. ~ CIUAUNAL A'J'l'F.MPT § 5.01 
the acto1· invilcd the cont<Jmplated victim to proce1>.<l to the 
place intended fo1• the ~exual unioll and offor<Jd a reward of 
~ome kind, liability has been imposed in ~ome cases'" and 
rejected in other~."' 

The concern manifested in one of the cases ,•efusing to find 
liability-that innocent invitation might he miscon
$l.l'Ued ""-is dealt with in lhe prcs<Jut ~ub~ection by the re
quh·ement that the actor'~ conduct be strongly corrobm·ativc 
of hi~ criminal purpo~t,. 

(iii) Reconnoitering. Gonvictiono1 for attempt have gen
ei·ally been sustained when the actor has been apprehended 
during or after reconnoitering the place contemplated for the 
comini~~lon of the <·rime. The crimes involved have included 
mul'{)er,'" larceny,"' kidnapping''" and burglary.1·" How
ever, because other factors were p1·eaent iii all of these cases, 
such as possession of weapons or equipment,"" confeder-

194 Ore. 2:ri, ~l J.,.3d 4.)6 (19.!j2); Mulli11~ \". Commonwealth, 174 Va. 47·;, 5 S.fi:.2d 
49! (!009). 

143 lkx v. Rump, iii C:010.Crim.C,..,Ann, 2.%, (Ul'29) 2 D.L.R, l-:l4 (l!.C. Ct. AW,) 
<••ve"'l •tt•mpt, to entfoe); The King v. Yclds, 119281 XZ.L.R. I~ (Ct. App. 192'7) 
(two .3Cp,3.l'atc im:id<:nt.si, 6n~ i11volvi11g indt!~n~ l~ngu~ge mid one an attempt to ~o.b 
thf! int-4:!ndecl vfot.im'~ :um}. 

144 St.at..v. ll.,.u•y, \0\ Mi,. ~70. HS.W.G57(18ll0); Mullinsv. C-Ommonwcattb, 174 
Va, 417, ~S.E.2d 491 (111'&9); 'J'hc King v. :l!oorc, I 19.16] :-1.Z.L. R.. 979 (Ct. App.): ef. 
WooldridJlc v. Unit•<! Smes, 2~7 F. ?7~ (9th Cir, l9JG) (meet-ing armngoo but no 
cJii,cui:,i:,ion ,1f enticernent); State\". ltoorc, HM Cb.·c. 23'.l, 241 P.2<l 4fiA (19-52) (..--.'Un~). 

"'·•"••The K;nv v. M,.,,., (10-36) 1".Z.L.R: 979 (0t. AJ>p.l. 

ui;pe,,plt! v. P~rri,t1,h, 8:1 Gl:ll.Ap1,.2d $5.~, 19'7 P.2d 8(14 (1~). 

in Hu :-!late Y. }follinJC~Wottl,, Ui D~l. (1 ll:.rv.) n2R, 41 A. 14..1 (Ct.. Ot,!11. Sf!& .... 1893); 
ef. p..,pJe v. O.Cennaro, 2(1$ Mi,r, 94, 182 N'. Y.S.2d 112 {Kings County Ct. 1!154), 

1.u P~nplt! v. J.mnh:tnl, 181 C)f.l...\fll'· 52~. 21 P.2'1 9-5~ (l!J::l.'3). 
119 People,;, Gib~on~ 94 cru.App.2<1 468, 2L0 P.2d 747 (1949); i><!lll)l~ "· L~wto,1, fifi 

Ritrb. 12l\ (l'\.Y. 1hfi7); Ptwplt: v. Sulli,:~n. 173 XV. 12'2, 0~ K.F.•. 969 (Hl03} (case 
trcatod altei:natcly as one in which actors W'Cl'<" approoohing scene or intcndOO bm·glor~;). 
fhcJ. (:j: lh~ L'oulr~y did.v. i11 C11n11u11nw~ilt.h v. R:~~n. ,oo Pit. 1(1~ 22-~3, .s2 A. 374, 
~77 (1S9U). The l.ut two <'D.&eE were prosecutiow fur mllrder undei· the fdony-murdcr 
1ulc. the undi:-rl~'ll\~ fcJ~y h~U,i,,,: llltlt-!ntpled hw·J,{lury. 

"' Sec Peo))le v. Gibsou, 114 Cnl.App.2<! 468, 210 !'.id 747 {1949): l'cople v, 1•nnfah, 
~7 C:4'1.App.2d ~r,.i, 197 P.2d RM (194~); PeoJ)l~ \'. 1,omhH.rd, \~l (:',ii.App. 52.?, 21 P.2d 
11.;.~ (Lll-33); People v. S\llli,,.n, 173 N. Y. I~. w XE. W (1008); People v. Lamon, 
56 l!a,•b. 126 (Y. Y. l867j. 

lfent.ioQ ·i:,hould be made of a group of c..,s~ ilwolving flreanns in which, dc~pitc 
oonduct m01·e advanced tbon l'C('(JJUl<Jitct·inli};. actcmµU \\•,~ro Mt toucnl. T'he:-1~ w~~ 
pt'l1:-1f!c:11tio11~ und~•· ~p~':ial i:,tat.uti::~ 1,unishing att.empt$ ••oo diP.<'harge auy kind of 103.ded 
arms:, or ''to shoot" with intent to murder ~vhcro~ by }.'Cason <•J the ipociti<>ation of 
pro-t.ic1.1J.w- <:ondu(:1., mm't! J))'uxiinH.1'4! hf::ha••iot• w~ ~qoil"f:'1.1 than in CMt-e~ \lf ~n ot•dinary 
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§ 5.01 JNCHOA'.l'J,; CRIMES Art. 5 

ates,m 01· additional activities,"" it is difficult to aR~ert \HI• 

qualifiedly that reconnoitering, without more. was a suffi
cient overt aet to co11stitute an attempt at common law. 

'l'he deciaionR are slso unclea1· on whether reconnoitering 
was necessary at common law or whethe1· it was sufficient 
to prove that the actor had a1Tivcd at the place contemplated 
for the commio1aion of the crime".>. or that hu had an·ived arid 
had entered unlawfully upon p1·ivate p1•ope.1:ty."' More
over, when other faclo1·s have been present, Ruch as weap
ons, equipment 01· confederates,"" some courts have indi-

atte.ro!Jt. to k.ill. ~folli~n v. P~1pl~, 5 Park.Crim.R. \l}S (N'.Y. Sup. Ct. tR61); F.~ 
pat1:e Tm-ner, 3 Okla.Crim. 168, 104 }', 1071 (l90!l)i Hcginn v. Grcig~n, lS \'iet.L.R. 
34:l(A\L~U.1889); R.4-!gi.uav. l,fmhc, l?aBng.R.t!J•· !M0(Ct-nt•·alCrim. Ct.1890}; R~giull 
v. St. George, 17~ Eng.Rep. 9'~L (Assizes lli40). l!:vcu under ch~ ~1~c:illl ~t.at.uttE the1.·c 
has beicn a tondem:y tu P.X(l~UII 1.ltt! ~!Ofl~ uf li~hifity. s~~ 'T'be King\". Linncl<i'r, (1906) 
2 K.R. 9!, (C.C.R.) (dictum); The Queen v. Ducl,a,-mth, 11892) 2 Q.n. 8-3 (C.C.R.) 
(diSR})Pl,'-O\~ ond -0vcrrulinS{ L~t•;\8 and SI.. (;l',,(,,y~. )>'"'"1',v,,); The Queen v . .Hrown, 10 
Q.n.n. ~SI. 88-1-87 (C.C.R. 188'3) (dicturo). 

'" See People v. ParriEh. ij; Cal.App.2d s:;:~. 197 P.2d 81J4 (l94ol (comvlicity ..,._, 
f~ign~d); J>Eiop1~ Y. L,.mh:vtl, Ull C»l.App. 62fi, 21P.211960 (192,:tJ (one-0fs.everal was 
a feigned a,complice); State v. Hollingsworth. l~ Del. (L Marv.) 528, 41 .1. 143 (Ct. 
Gen. 8c,s. 1893); l'oopl< v. Sullivon, 178 1'. Y. 122, 6o S.E.. 9!!9 (1903); People v, 
1,,wton, 56 Ba,•b. 126 (N.Y. ll'-07); Peopl• v. 0• G•nn••-o, 20$ Mi;c. 94, IS'l t,;. Y .KZd 
Im (Killg, County Ct. 1954). Connu. State v. C!ui,touscn, G., Wo.sk2'1 490, :+t8 P.2d 
408 (1960) (r•igned •«,ompli<-.,•l-

u, S•• l'OOj)le V. Lomb•rd. 131 Col.App. o.25, 21 l'.2d 9M (19:!~); P,r,pl• v. Collins, 
231 :--1,Y, 35-~. 137 N'.J;., 753 (\922). 

i63 Sttfi 8ts.t~ \'. McC~h,.,·, 111> Kast. fi8:l, 224 P. 44 (1924) (au~mpted tnfo burglary 
found wbe-.1-e defendants, with equipment, contacted P.upposed ''inside'' Mcomplic~ upu11 
m:li\•oJ at prem.isies). ll\ oth~1· C9.~$1 Cl\l\Victi<m$1 for atoon1pte1l rnhhi::ry w~1-e s.ustained 
whi::~ the ~twijed a'C'M,·ed <'IJ'm~ at th~eh~~n l,K':'\tion: People v. Moran, 18 (:-OJ.App. 
209, lJ:2 J'. 969 (1912); J'coplo •· l)uVcau, 10-• A9p.Uiv. 3.'!l, 94 N.Y.S. 22; ('l~l}i,) 
(c:onf'e1l~1·.iJt.!i1 r~igne..\); x~ P~oplt! v. Amlt!r.-1on, 1 C..,.J.Qd 687, 3'7 P.2d 67 ()934) (W\
derlying felo11J,· in• felony-murder case). Coninx, The Queen v. }lcCam,. 2ll U.G.Q. n. 
014 (186'9); if. 011m.n11111we.::.lllt ••· FJaJ?&ll, 190 Pi. 10, 21-22, ,t2 A. 3'74t in (18~) 
(dktum). Ani\"al at the Ecene of intended murder doe£ u-0t s.ufficc fol• on a.;.<iault. wiU, 
illtout to l<ill. Burum v. ~U>tc, 109 Ga. 134, S4 S.l!:. 2.s6 (1899). 

'" Attempts woi·e found in Dooley v. State, ll7 Ala.A!)p, l:61. 170 So. 96 (19.'llil M
tempted hurgl9.ry. accusie.l hu\•ittl{ ~ks jn cat· tu l!orry away il,L~m)t!d io,,t; entry made 
into fencod-<>ff area); People •· Davi•, 24 C>I.App.2d 4rl8, 7~ P.2d 80 (L!l38) (ottcmptoo 
burglary); Commonwealth\'. Cl.Ark, 10 L'&. Count, Cc. 444 (JR9L) (~ci::u~d intending 
burgl~u•y and having bu)•glar>ij t-0011:1 (ln JJer$nn); R~x v, Paget {HI~] Viet..L.K. ~j 
(Austl.) (accusod intcndiu..f{ burglm-y and ~ving klo:.S~ kept watch wbilt~ cu,Ue,l~nsl~ 
cliruhe.l 011 window )~,,~). 

us t>coµ!c v. 8tit.c~, 76 Col. 670~ 17 L'. 698 (188b); f>coµl~ -.•. LmnliMnl, 1a1 C>al.App. 
Ji2f>, 21 P.211 ~fx'i (1!)33} (reconnoit~·-ing :-tfi:,,, pr~n, .. but appro.1.ch d1araeterized a.!! the 
oYert act); State v. Mam.adl'.:i.) 141 Con11. 781~ 10~ A.2d 818 (1954); set 8to~ \'. sw.c, 
92 bli$1SI. 416, 42.li-26, 46 Sn. 627, 62R-29 (19M) (,lic:u,m); P~1pl~ v. Y4.umgs. 122 Mid,. 
292, 300-0l, 6l N.W. 114, ll7 (l.89~) (dissonting_opiniou). Contro, J'ooplo v. liillet, 
2 Cal.2d i,ii/1, 42 r.2<1 !Wi (193~); ••• l'oopl< V. !\J1dorsun, I c:~1.2<1 fiM, 6.'10, 87 P.2d 
ft7, 118 (1~~); ef, Cornwell v, Fratel"\l\l Acc. A••~. 6 N.D. 201, ~11 :-:. W. Ull 0 896) 
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Art. 0 CRIMJ:XAI. ATTEMPT § 5.01 
cavd that it is enough if the actor merely set~ out for the 
place whe1·e the crime was to have been committed.""' 

Subsection (2)(c) isolates 1·econnoitering as one signififant 
overt act that may be found to coirntitute a substantial step 
toward the commis~ion of a crime. The rationale for this 
is that firmne,;s of purpose i~ shown when tho actor proceeds 
to scout the scene of th<l contemplated crime in ordei· to de
tect possible dangers and io fix on the most promising avenue 
of approach. 

(iv) Unlm4ul l!:ntry. Unlawful entry fo1· a criminal pur
pose has in many instances been pm1ishable under burglary 
statutes and related laws. Analytically, however, Ruch con
duct may also con.$titute an attempt, and the inclusion here 
of unlawful entry as a basis for finding a .;ubstantial step 
serves two functions. 1-'irst, it cover.$ situations not within 
the tecpnical termR of burglary and related laws. Second, 
by eliminating the need for Ui$illg the burglary laws to cover 
the entire area of attempts by unlawful entry, one of the 
significant stresses upon the definition of that offense is re
moved, making POS$iblc a more rational law of burglary.••• 

The question of the pt·oper pt•obalive relat-ionship between 
unlawful entry into a building and attempts bas arisen in 
connection ";th attempted rape. [tis cleu th.at, given the 
requi!liie µurposc, chasiog1ss or laying hold"' of a !em.ale 
constitutes all attempt to rape. [n the only ca~e found that 

(proceeding ann~d to'ifard hunting tcnitory doe-3 not constituco srn ~l W.mpt to kill game 
out ur ~~son). 

AW On the other h®d, it ha~ been AAid that merely w.llking towanl ~ pJa<:e with intent 
to <'omr,,it a murde•· t.he1'~ doei:, not am,lunt. lo llll .'ftlA-!mpl. Lo kill. Soo Grove$. v. St..~t.e, 
Ll6 Ga . .316, .:il;, ~ 8.1:i:. 7j0, 7j6 (dicttwt}, S('<'Ond opinion, ll6 Ga. 607, 12 S.E. 1014 
(1~1¥2) (m•m.); Th• Qn••• v. }!,Cann, 2S U.C.Q.B. ol4 (!A61l) (hy ;~•plication); ,f 
l!cx v. Osborn, 64 J .I', 68 (Central Crim. 01. 19J9); R•gina v. R<lbe,ts, 7 C:ux C,im. 
C~!-. 2!), 4::l, 19 J.P. 7~!). 790 (Cri.111. API\. L&:;6) (dicttUl\). v~:aJ.kin~: 1A1wa,-d a person 
v.ith intent to inflict bodily il\jury clo~ not ooni:,ti~111:~ 1:m .1i1~,1a11lt.. Rrov,71. \'. ~laLf!, !}{) 
(;,.. 4111, 2Al S.F... 490 (1894) (,neu,.i (seml>lc), 

'fut> oourt in Ri.:sz.o took the p~tion c.hat Jo,)king rur- 11 hou)II-! l.n burgiarizc or lm· a 
l~t·$Jl,11 co kill dof!:-c nol t:on:djLut.P.110 Attempt, 246 N.Y. 3=~4, ~~-39, l.;8 r-;.E. ~r ~9 
(l!)Z't'} (di('(.urn). and held that looking for..., m-1n l.11 roh dO<:$. not oon.-.t.ilut-t an attcmrtl. 
'J'bcrc is a d.ictllm that ri<lin~ to a placc with intent t.beTe tel c,,mmit. (.he misd<m1f!~mor 
of' t .. ~rn...,l ...,bu~~ of~ child doeg not oon~r.itutij .~n 11t~mpt. ::;« Kcgir>a \'. M~~ith, 173 
i,;ng.l:tcp. 680, 631 CA.ssifcs 11;:1s1. 

1r,., Th~ problem of multiple conviction£ for tli~ ,t1,1.mf! conduct is OOJtsidatf!'IJ in Section 
1,oi;, 

1'" Lewis,. State, 3,:; Ala. aso, MR-89 (1860) (dictum); Burton v. SL•t•, 8 Ab.App. 
2%, f,2 Su. a94 (ln13); Williama v. State, \~ Okla.Crim. 33<!. 136 P. o!l'J (1918). 

1~8t.atc v. MontgmnE>.t')'. 6:=t Mo. 296, 29S-99 (1870) (dic;u,,u). 
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§ 5.01 INCUOATE CRUlES Art.. 6 

lit.igaterl more remote conduct, a man hid under a woman's 
bed waiting for hel' to •·eLire, but he wa~ ilist·ovared :ancl 
fled.'"' Although the court refuRed lo find liability, the case 
i~ not authority fo>· the proposition that these acts are not 
sufficient to constitute an attempl lo rape. The 111·osccution 
was for aRsault with intent to rape, and Lhe court empbasi»ed 
lack of the assault element; moreovel·, it wa$ admitted that 
the evidence of intent was unsatfafactory. There have been 
expressions that attempted rape begiM wheo force is applied 
to the person of the female,"' ,:ml that entering a room with 
intent to rape its occupant,., or lock in,: a woman in a room 
foi- the purpoRe of facilitating a rape"·' does not constitute 
an attempt. 'l'hese authmities, however, SJ'P. noL conclu
sive. Where the assault element in a.ltempted rape ha.~ re
ceived less emphaRiR-and it must be remembe>·ed that orig
inally there was no attempt to rape except assault with i>1tent 
to rape .. '-then unlawful entry into the room where I-he 1·ape 
was to have been committed may well constitute an attempt 
to rape. 

_ln se,..eral attempted larceny case,,., conviction~ w;,i•e ~u~
taiocd where the aclor had unlawfully entered an enclosure 
for the i,urpose of stealing.'"· Howevel·, the~e <ledsions may 
indicate a willin11:ncs~ to find liahili!.y in all instancea wh111·e 
a thief arrives at the place where the prop.,>·ly i~ ~ituated 
with the pm·pose of taking it away t.>rc,,.ently. Thus, it. ha~ 
been held that it is an attempt if the actor vlacc~ bis h3ltcl 
in the pocket of anothel· foi· the purpose of atealing ils con
tents. 1" Anrl in a famous l!::ngliah ca.~e it was held that a 

180 G..im, •- St«te, 100 Ga, 681, a1 ~.E.74011R!la). 

, .. s .. St•tc V. Swsn, 13) N.J.L. 67, 69, 84 A.211 7ll-l, 7)1~ (Ct. Err. & App. 13-la); 
(:j'. Stat~ , .. 1\fontgomery, ~ Mo. 29fi (1~76); Kelly v. Oommonwc.dth, t Ch•llnt 18-'3 {Pa. 
lS.58). Bflt ef. l'oopl• V. w,1.h, 7 Cal.2d ~9, 60 l'.2d 12• (19illil (nr, a.....it rcquirod 
for attempted "'P•). 

1152 Se<; K~lly v. Couunonwe~ltb, l GJ'ant 488. 4~7 (!>a. 1R'i8). 

l6i,7,See. Beaudoin Y. rile Kil1J(. 5 W.Crim.k. 88, 98 (C.!ut:. K.n. HM7) (oonc-urring 
opinion). · 

tl':4 Se.t<t Rooke)>· v. Stat~. 70 Ol)nn. 104, 108-09, 88A. 9JL, 9L2 (189'7); State..-. Hen·et•t, 
1~8 N.C. 627. 629. 7-t S.E, l:{[jti, ~? (l9J2J; R.4-!x ,,. MacIntyre, 4'3 Can.Crim.Ct$..Ann. 
!!.,6, Jl/58 (N.S. Sup. Ct. 19:?o). 

'"Scat• v. Thomp,on, ~I Nev. 200, 101 P. 5M 1190\J); ll<x v. Jlo.1!<:t·, 2/; !Cl.L.ll. 
iaB (Ct. App. 1909>; ~f. O.ml,y v. State. 27 Ala.App. 261, 110 Su. 06 (l!l-36). 

168 R.,;H, $.!J., People v. b'i<·~ltm111, ~~ G1:11.App.2d 100, 9111.Zd lE6 (J.9.19}; P1ms,t~ v. 
!Janis, '10 lll.App.2'1 173, 21; N .E.2d 508 (19f'6l; Peu1,l• v. ~fa,t;n. G2 lll.App.2d fr1. 
210 N.l!:.211587 (19G.;); !'coplc v. lt.wk;n,, 54 lll.App.l:d212, 20a N.l!:.211761 (1964). 
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Art. 5 t:Rll11N,U. A'l'TE ~£l"l' § 5.01 
serva111, al-I-empt.eel to 11tea.l from hi?. ma;;ter when he deceived 
a euatomer as to the quantity delivcrc<l in ordc•· \,o 1·ctai11 
fot· him~e\[ 1.hc <li.ffe1·e11t~e bet.ween the amount actually de
livered Slld the amount credited to his nmstcr's a('cono\,. '" 
It was empha8izc<l Urnt all \,ha\, l"emaine,i Col' the Aervant to 
<lo was tn c.a.rry awa.y the good~ atanding at hie side. But 
when the actot· did not have the purpose of taking thf! prop
erty prl•~enll_y, there 1;,as no attempt even though at one 
time m· another he waa in the vicinity of the property to be 
stolen."• 

Ir, the ca~l' ofCc1.·,np~-.ll & R·mdl~y v. Wa-rd, 10• a New Zea
land tom·t, relying 011 a res ip~a loquilur- ap1Jroach, refused 
to fin<l an attempt. whe:,n unlawful entry into an automobile 
h11cl been made for the purpose of stealing. Thi, conduct 
was cleady a substantial ~lei, manife~t.ing a, fim1 purpo~e to 
sl.cal, a11d. 11nilf!l' SuhRection (2)(d), the result in Cu·,npbell 
would be rever&ed, allowing the tr·ic1· of fac.t in ~uc.h a case 
to fi:i<l tha\, an attt>mrt ha<'I heen committed. 

Apart from hurglary provisions, a number of ~tate ~tal-
utes punish thl• entry into 01· 011 1>1·emi~ea with intent to eom
rni1, ce1'lain c.l'imefi. Thu?., a number of state~ punish the 
entry, with or without pcrmi~~io,,, on the r1·emis~~ of an
othl-r for the JJu•-pose of c.ommitting sabotage. 170 One pre
Model Cocle ;;tatute made it attcmptc<l •·obbcry :.o ent.e1·, with 
intent to rob, a roo:n whe1·e a. perRon ia present. 111 Sub
section (2)(d), though applying to all crimes, i~ i11 one 1·es1>ect 
natTower in s<·ope than tlie~e p1•ovi~ions. ~ince it doe~ not 
cover either lawful pre,;;ence or trespass on uncm,losed i,toJ)• 
erty, either of whi<-h may be wholly in.c,uhstantial aet~ on the 
fa('ts of a. JJa.t't.ic.ular c.Me. 

lu F.,cgiru. \'. "J'arlm•, 2fi. L,.'L' . .N. (u.s.) 'l$ {Midclx. $t:i:,i:,. \~1\1, ll v..a.,,c h,d,I that loOkin$!: 
int\l xnJ r~f'ling p11<:kt!1~ l11 11rd~~·· 1.1, find ))l'OP(ttf to .:>too.1 wa& mereJ,y prepa,.ati()r.. Tl 
was ~l ;n Couunon~·ealth ,,. C}al·'kf 10 'Pti. Cm1111.y CL. 444, 447 (1890: chat it wa:> no 
Ml.lP.rnp1. J'ur a 1•i1.:lq)u~:kd U, follow 9l\ intended victim. 

lfi? Regirnt v. Cl11-!P.Sl"!111:-u1, n Cox Criin.Cas. LOO (C).im. App. 1862). In re Magid&onr 
32 <.!al.A9~. i1U6, W8 P. li~ {Htl i), w~ a ~~P. whl'!~ 1.,l1t-! tlt!li~1,<U.1lt ~.r<:nt m a pl.ace 
wl1P.n! lu:: ltdi,:o:cd $!UJlor. prapm'cy was ~torcd in ordei· to t~ke po1'1'e~i<.m uf i1,; h~ WH.iio 
held :-0 ha..-e att~rnp~'1 to ~~~i,·¥. sLOhw pmp~rts. 

u;)I T,M+!l.1, , .. ~Lale, 19 T<:x. L74 (L~7); tk .. x \'. 1::Uoxham~ ~ Cri>t1.App. :~7 {l!l,1:~). 

"' 1195&1 l".l.L.I:. 4il (Sup. C.t.). 

1 ~u Sliet l"'ta. § ttf(i.<10; T.a. 9 ~3:2(12 (H.1>10 c:o,•~f"'l-1 pnid1.tcin_g, n,(;~ootbling~ mi.'1ng, pro 
.::ul'inp_., crmH,pl»1.ing, and scoiing ma~mi~ to be used in 1'i1.b,,t~}; Mil. H.1·1 .. 27, ~ "-iR; 
N.H. ~ (~ti!J:•1; Okla. ~ii. :?1, ~ 126f'i.-J; T·Emn. § :~9-4410; Vt. tit. 13, ! ~4~4. 

n• K. 0. C~nl. Cudv. ~ 12-:11-ll (H:J60) (!'Cp~od l!J-7::0, 
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(v) Possession of Incriminating Materials. The ger,eral 
view haA been that the collect.ion, poS$cSsion, or preparation 
of materials to be employed in the eommi~Rion of a crime 
does not go beyond lhc stage of preparation and cloes not 
constitute an attempt. TlmR it haR heen ~aid, by way of 
diela, that purchasing a gun 01· poison with intent to mur
rler, '" loading the gun'" 01· mixing the poison"' with the same 
intent, purchasing matches ot· inl1ammahles with intenl to 
commit arson, 11• constructing a bomb with intent to deRtroy 
property,m a1icl collecting materials wilh which to commit 
burglarym all constitute acts of preparatfon. Few cases 
have actually lurned on i!!-sue~ of this kind. One decision 
held that it was not an attempt to rob fol' one to procure 

"'See llniwd States V. St<:ph<11•. 12 ~·- o2, 54-S~ (C.C.D. o.-.,. 181;2); P..,ple V. 
Murra,y, 14 C)f.\. \f;!J, 159-60 (IS.)t)) (gun); GrovM v. State, llli Ga. Gl6, 517, 4i 8.1:i:. 
7!:l~\ ;'56, P.ecoud opinion, ll6 Ga. 607, 42 8.K 1014 (190'J} (mcm.); Pt!oplt! v. Col~man, 
850 Mich. 268, 2"76, AA 1'1. lli.2<! 2&1, 285 (l!ll,7); Stukes ,. State. ~2 Mis.. 41a, 42(;, 46 
Sr,. '!27, 62ll (l9U~)(gun); Ex pmto Turne,•, 3 Olda.C,im. 168, I T.l, 104 I'. Ul7J, !07~ 
(1909)i Kruc Y. LalJOur1JeLt.P., m RC. ,v1::L, 4~•1 (A:-!:-ci,-Rs 1!')Mj (JJ()h"1n); Regina v. Cheese
man, 9 C,,x c,.;m.Cas. 100, 103 (Crim. App. ISG:l) (gun). 

l'i:J Sec l'copfl~ ,;. M~r-f"'>ly. ].1 c~1. ,io. 160 Cl ~9); G,•oves v. Stc\tt>, uu Ga. U16, 5J 7. 
12 S.F.. 155, 7.SGr ~econd opinion~ 116 Ga. 007~ 42 S • .t:.. 1014 {1902) (tnt::"m.); Su,ki::i:, v. 
State, W~ lliss. 4J5. 42S, 46 ~n. fi27, fi~ (l90RJ (mlly nut. he ~tt.ernpt); Rex"· Lnbour-
1lelle, t:l n.c. JM3. 4<14 (Assize.a 1008). In Peoptc Y. Anderson~ l Cal.2fl 687, 600, ~7 
P.2d 67, 68 ()984), it. wa,$, ~oid th.a.(, t.·•unceUW1.g a ).{UO uu lh~ p~n:,,,n preparatory to an 
1-!l11lt!lf.Vor tn ,•11l, might. not eoru;tit,ute an au.empt. 

m See Kcx , •. Sl1.:i'1•~. [lOO::l) 1'~11sv)t,"' I.. It. 81\.~, S73 tSl1p. Ot.}. Attempts to murdo· 
hy t,,(lh,on w~i-e found in Commonwealth\'. licnoody, 170 }la$.,.. !8, 48 N.F,. 711) (lS!)';), 
and The KinJt v. ¼1u<e, (1910) 2 K.13. 121 (G,-;m. App.). In both, the ~•i.son bad been 
pl>u-.?11 whtre the- intendt>d victim would partake of it in due COU1'$1C. 13:ut j,1 lh~ J~t(.et• 
caEc the c-omt hcld it W'll$. inunatt!ri~ that, :-clow p11i:-couir.g might ha\·e been intended an.11 
Lh1:1.l fliLu~ ,)11i:,e!; we•·e required to <'mnplete the homicide. 'l'hc comt S-Qjd it, was "11un'.h 
more JikeJy • • • Utot chc appcllant $.UPlk'.l,.~<l ht! h:i1l put. ~nrfir:ient. poison in the 
}{11:1.A.~ ti, kill h~r." T,J.. )f.1, 13(), 

LJnder a cl1argc of as~oult with inknt to kill j1, i."" Jtt!<:~..:..")f.t'Y ch~t the victim "etually 
pl:I..TL'lk~ of W1~ J•lii:,,m. P~blei:, Y. ·State, HJI Ga. ,)8.), 28 s.i::.. 920 (IB97); Lt!&'' v. 
State, 13 Ga.App. 626, 79 S.K ~84 (19L~>, sooond opinion, 14 Ga.Ap1). ':!)':, 82 S.E. 471 
(L9L4); Ut>,fnh.11~111 ••· SL)f.1.1'!, 92 C.'l. 36, ::l'?, 17 S.F.. ~7.1r fm; (lt>U3). }jut cf State v. 
$killin~. $ N.R. 211&, 97 A.2d :00~ (1953) (oounti of attempted rohh~Q· )f.nd )f,tt~mpt~ 
aEsault sustainod ·wb~rc dt!f1m,lw1L ga\'t! m~~n~~t• dn,ggi::d ict- ('re,am to remove person 
gu)f.rding lhe intende,d loot), This diffirulty &eems to have a.>:i$.~ll m\ly in ,iuri!'dliC'.lion!'. 
where it wa.s convonci<mal lo pro,.,~cu1.t! 1:1.tLemp~cl lmmi,•id~ll .v, Msaults wi(h intent to 
kilt ,'i·$r,.Joltnllou \'. St-lite, 9-LC~. 36, 88. 11 8.E·. 974~ !ti'$ 08!:r.i). 

,rr. Ser, (h'l1\'t!l:J v, St::tte. HG Ga. $Wr .>17, 4i 8.E. 7~:;. 7~6~ socond opinion, Jl6 Ga. 
607. 42 $.E. 10l4 (19CYl) (mc,n.l; 1!0J(i11, V. T•~lt>r, 175 i;;,,g.R•p. /1.~1 (A••;Y. .. 1859). 

nr. ,ff;HiH Pt!,,ple v. Stites, 7:; Cal. ~70, ~1;;, 17 P. 698, 696 (188~)- F·or a p_oneral 
4tatement on the noneulpahitit~• of p.rm:uriug m~~t•iill-1 for C'.t•imt-• .see Peop)e "· We,·blow, 
241 N. Y. ,;.;, 11, 1-18 )l,E. ·,8G. w:~ m•z:;J. 

i;7 See Hex v. O$tlm.rn, R-4 .J.P. fi::l (C~nlr)f,1 Crim. Ct, \!HO). 
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Art. 5 CRIMIXAL A1'TEMPT § 5.01 
disgui$eS and a hack foi· such a purpose.'" Another held 
that pi•ocuring carpet slippers, chlorofoi:m, and a gun for uae 
in a burglary did not constitute an attempt.m One rase held 
that procuring a key to be used in stoaling from a building 
waR an attempt to commit larceny,"" but thiR holding bas 
been subsequently disapproved and is no longer authorita
tive.'"' Tn view of decisions holding mor·e extreme conduct 
to be preparation, tho !(eneral dicta in this area probably 
indicated accurately what most courts would have held. 

rn some inst3l1cea, however, possession of incriminating 
materials has been hehl to coMtitute an attempt. Posses
sion of a slill and the neceasa1·y mush might be sufficient fo1· 
an attempt illegally to manufactur·e intoxicating beverages"' 
even though the .Hill ii$ not quite ready for operation and the 
acto1·s have not yet reached the sit<'."' If the still ia lacking 
there can be no such attempt although the use of u still i• 
promi•ed "'' or one is being built."' \','hcther the absf<n~e 
of ma.sh would preclude an attempt is an open question. 
Similarly, it has been said that obtaining the incriminating 
apparatus would constitute an attempt to make counterfeit 
cninR1u or to produce forged documents."' 

1111 GTove~ v, St~t~. 1m Q:,.. fit 6, 42 RE. 760, second oµinion, 116 Ga. 607f 42 S.E. 
1014 (!902) (mcm.). 

"'People v. Young,,, 12Z Mich. 292, RI N.W. 114 (L!i99). 

1111
• Criffi11 v. Slall-!, 26 Hu. 49.1 (1868}. 

1h .~•ee Grove!, v. State, ll6 (h 5LG, 520. 42 S.F..15.5, 157, ~tOttl1 upioi1111, 116 Ga. 
007, 42 S.F.. \01~ (190'2) (mem.). 

'~Si.al~ Y. Thoma::.on, 2S OtJa.Crim. )04, 212 P. )02(; 01123); H8 s,1mmer,;;!te V, 

State, TI Ga.App. 100, U)9, •I". il. F..2,l SilO, S:12 (1948). 

t:« Dill\'. SLa1.t!, 149 Mi.~:-!. 167, Hf> So. 208 (L9~); And~non ,,. Commonwealth. 19$ 
Va. 2.;s, i7 B.E.id MG (19~) (d~fendanc ,w,s l~)f,-.·iu.g g,jtt! hut i-ott:1lded to rctW'n);' cj: 
Uuilf!'ll :=;1..a~ V. lfo$1CS, 200 .f.2d 8iiB, 3.;~ (2d Cir. HK.m (dis.aent.i.ng opiniof)), n,,.,, cf 
Sktte v. Qui<.k. 199 S.C:. 2!ili. 19 S.F:.Z.l IOI (1942): lla,tlinc v. State, 84 G0,App. :::24, 
129 KJ::.. 12:::l (192,j). ln some iu..stanees where )fa.bility ·w;,t!) fwnd, gt'4-!~tR!'-I, t!mplnt . ....iii. 
wa.s. placf!d on lh~ r~ci tlnl.{, ft!r,n~otac.ion of the ma.Ml was und~r ~<ay. 

"'' Stuk V. Addor, 188 N.G. 61;7, 110 S.E:. i;.;o (W:!2). 

iss Coffee v. Stat,, _~9 Ga.App. ')1).1, 1-18 S.F.. ~O.~ (1!129). 

l!lli Reginit v. Rohf!rt..:., 7 Cox Criu,.Ca$1. 39, 19,1.l'. 7F.9 (Crim. App. 1&>5). 

to Cllflnin~hnm \'. State, 49 lliss. 6Ki, 70'l-Qa.(ld74) (dictum), Crrmpa7~ People, v. 
C:oleman, 3.~0 Mich. 26e, 276, 8fi N. W.211 2~1. 2Rh (1957) (cliL1.utn) (t,Jurchas.c <If fountain 
pen cannot nmount to attempted forgery;. l'wo Indian eases 2-ee-m to &land f,,r i;ht-! 
111•opi1i:,it.i\m t,h>t.t. p,.trt. or tht! inl-ltrumf!ul mul-lt bf! forgt!d b~fon: ch~l·~ crui be t1in attempted 
forge,')', Queen Emp,·e££ v. Kalyan Singh, LG Indian L.R. AJlahabod •109 (Ap10. Crim. 
1R94); In r~ R.ia.'!M.{. Ali, 7 ludiun L.R. Calc-utca, ~2 (App. Criru. l&l}. 

311 



§ 5.01 L"'IICHOA'l'~ CRJl'tlRS Art. 5 

There have a.lRo heen a number of stalUles that make it a 
c1;me to posses~ materials to he employed in a criminal en
deavor.'"' PosseRsion ofburglat~s tools with intent to com
mit h11rgluy has been maue cr·iminaJ in many jm'isdiction~, ,., 
and it has been provided that possession of materials to bt• 
u~ed in an attempt todefranu is prima facie eviden,~eof guilt.••• 
Some statutes have ma.de the pos~e,sion of weapons"' or 
explosiveR"2 c1·iminal if a criminal inl-cnt can be P"oved, whilt• 
in othe1· jurisdictions u~licen,~ed poa;,ession of a gun or other 
weapon ha~ been made prima focie t•vitkncc of ir.tent in a 
proRecution for uttem1>t to commit a violent offon~e. '" It 
is necessar,Y to Jistinguish, however, between proof that an 
a~toi· poR~es;,ed weapons or other inst1·um-,nti$ of crime with 
some unhtwful purpoie, '" and proof that the actor intended 
to commit a pai•ticular crime. If proofof .,,uch spcdfic intent 
ii\ forthcoming, then such !!-tatute~ might be coMtrued as 
making posses/!,ic,n of a weapon a sufficient overt act. in
deed, the i\tatute in one state hm; maJe such µoss-ession p1·ima 
facie e-vidence of ''allcmpt..'' "' And, in line with the caRe 
Jaw development, one state has providcJ that a•~cmbling the 
apparatus necessary to manufnc,lure whiRkey i~ a.n at.
tempt."• Finally, statutes in a numbei· of states have pun
i~hed the collection of matericls to IJt, used pre•entl_y ot· at 
a later time in <·ommitling ''sabotage,"'"' 

Thu~, the authorities exi~ti11i.:: at 1.he. time the Model Code 
wa;; being drafted-the ,:ai<e law to a slight extent and the 
statutory tl'~nd to a greater dcgrce-~how-,<l a l.enilen~y to 
make criminal tht• posscs~ion of material~ to be employed in 

>~ J'\<1t• d~..alt wlt.h h~?·~ )f,t"f-! t-LululO~ thnt prohibit the unl\oeo~f:'id :i:,~ssioJl of ~pedfiE:>A.1 
mat~ absotutdy. without requiring 1.hlf.1, :-!ud, fJt).-($:OUion be for a criminal pm-pose. 

16' E ,g .. Cal, ~ .11,(i: K. Y. { l-10.3,i &l!nG 0: che statutett e:<tend to rr,akiJ,g and 
~,nurin.c,r bltl'A'l.ar's tools, 30me c-0 rntiking :-i.n'1 H.lLE!tiu,: k1:,\·$: 1'1lr t.hc: Pl\J1l<',5-t~ <,f bm·glnry, 
and snm~ tn 1.nt.11 l<i,ul1-1 111' prdiminm·y ~CE. 

*90 nu. ~ HL7. 18. 

m Ore. Re\'. St.at .. ~ HH .200 (l~!:1} fr~ll-CalCd Hl7L), 

• l'llt itul. Cud~ A.1111. { 3fi-28-4--4(~Ul'n!t 197J;•(l'f:'}Je;.t1P.,I 191':'>; J~)'29K)f.1L f.1-!l-ll'o. J.;,,wSI 
cli. 171, § ~ (repealed HlGO). 

1"x Ah.§ 1~A-ll-'i'l; Cal. g J20l3; \\:a&~,. 'Re-,•. Cod~ .~nn. 9 9.·1\.0~0 (\VP.sl 1977j. 

191 rhl.\ siituation is dealt with in Sections :J.fl6 :md Fi.07. 

"' Uro. i 16G,2~UW). 

liu• 'T'enn. ~ 3~-2~2::t. 



ATt. 5 CRUIJNAL ATTEMPT § 5.01 
lhc commission of a crirnc when the matet•ials were distinc
tively ~uited to criminal pm1ioses. The incriminating char
acter of auch di.~tinctivt, materiala woulcl us~ally be apparent 
to the actor him.self, :rnd hi~ µos~ession of them would gen
e1·alfy manifest a mi\jor commitment to the crime contem
plated. 

Th(, problem of definition is- not easy. If the proµosed 
paragraph wei·c to include only tho~e material,; not siisctp, 
til,le of lawful use, its covel'age might be minimal and perhaps 
nonexislent, for it is difficult to imagine anything that is not 
susceptible of sm,ic lawful use. A ~till ma_y be uged to boil 
waler, counterfeiting plates may be employed as paper 
weights, and a bomb can be used to rernuvc tree stumps. 
However, the posse~sio11 of such articles, unrler approp:riate 
circumstances, should constitute n l:,a~is fo:r finding a i\Ub
stantial step. A definition of incriminating materials, that 
emphasizes their distincti\'e <1ualities without unrluly nar
rowing the ~cope of the provision, should encompass mate
rial~ specially <le~igned for unlawful use and those that can 
sP.rve no lawful purpose of the possessor under the circurn
stances. l:n<le1· l!-omc circumstances, to be described im
mediately below, po~~ession of other less distinctively ~rim
inal ma.tP.t·ials rna,v be the basis fot• finding a subst,mtiaJ step, 

(vi) Mate·rialR o.f. o·r Ne.<1:r the !'lace of the C·,i-m.e. The 
pl'oblem with which Subsection (2)(f) is designed to deal has 
arisen mMt frequently in the ca~e of attempted arson. The 
decisions at common law imposerl liability if inflammables 
we1·e l!-J)rcad about the pt•P.miscs to be burnerl'" 01· if the actor 
im;ved at the premises with inflammables,"' pl'Ovided that 
it was his pw-poae presently to ignite the inflammables. In 
the famous decision of Co,mn.1>,i,,,eulth. v. l'easlec it was held 
that no attempt had occurred although lhc inflammable!! had 
bt'en spread about the p1·ernises, because the1·e had been no 
purpose to ignite them pre~e11tly, the plan being that either 
tht, actor or hi~ agenl would re tum at a later time to complete 
the ri-hnt,, '"° 

•96 commlID\'-'t!3llh v. Pure,tta~ 74 i1a8ui,~r. 4(.,1 <.1920): Rex\'. Brov,1), IL947J !l 
C>111.CMm.R 4)~ CO:nt. Ct . ..'\))p.); ~$$ People, Y. G1·aham, 176 :\pp.Dlv. aR, 4'0, l62 
N.~.s. 384, 118;; (1916j (,licf-Vn\). 

l!l!IState- ,,. Dumas. ll~ .\tioo. 77, 19.(i l\.\\:. 311 C1912): :-!U.ce v. Rfo.,i:,, f;O S.W.2d 
162 (Mo. 1930); 1!$$ Commonwealch v . .Mcb.ruc:}., 2R4 :\fal-ls. '1l2. •116, 1~8 N.K 261~ 262 
(l!k~~). 

200 177 M~l-li:,. 2fi7, 5,t ~.E . .;~ (1901). ·rbc d<:ci~iull in Comm(~nwt>alth ,,. Purotta, 'i'4 
P>1.Snpe1-. 468 (L9'20), may lw. jll i."onOid. wit.h Petu~I~. The p033ihilic.-.· lh3t future 

; . 
'I 

I 
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§ 5.01 INCBOA'l'E CRIMES A:lt. G 

The crime of attempted arson has been the subject of ex• 
tensive legislation, both in older statutes anrl in rec1mt re
visions. Tn ailrlition to other provisions, a hu·ge number of 
atatates have made it an attempt'"' to place or distribute"" 
explosives, innammableR, combustibles, or devices''" in a 
$tructure subject to anon2•1 in 1,11 arrangement or prop
aration'"' with intent eventually to burn',. the structure or 
to procure another to bum it."" L'nder some provi~ions the 
materials need only be p]aeed near, about, or against the 
structure."'" i;hcept for reversing the result in the l'easlee 
ca.~e, thiR legislation is consistent with the common law ruic. "" 

Statutes dealing with "salJota){e" make the collection of 
materials,· to be used pl•eJ:<1mtly or at a lut<?r time in com
mitting eabotage, an attempt."° Unlike the atte.mpterl ar-

ignition hc'12 been intendt'd Wl:U, ~p113r't-!11Uy deemed iJuma.tciinl in li~ht of the dange1· 
('.~al~ by Sl~l'eMin$:' the inflmnmable&, Defe,ndant w~ fuund guitt.y of an attempt ;;1.nd 
P(-0.ttl«. WM di&tin.._lo!Uil:$h~ 1111 th~ gtt)W\d,. that no dnu_f(et· of courlngrotion hnd e."<istOO 
in th9.t <'"-~C l\fld there had been a \'Olu\lta\-y .-1h~t'.tlc,111mmt hy t.ht! d~ncl~nl. 

•» See Al"8. § 11.20.060; Go). ~ 40la; Idaho~ l8-l!04; La. § 14:~4: Md. "1't. 27, 
§ \O; Ml,l,,,<i$1. ch. 266, § 5A; Mich. § 750. 77' (nrre,,~ ,?t!:-ccrihed 11i. l).tt!).larittion m Cl)tmnit 
s:rson); Minn.~ 609.57; Mi••·~ 97-17-9; 1!136 N.Y. Laws<h. t'IJ~, at2Ull•12(cu,,·ent 
'""'ion at X Y. ~~ 110.00, IW.00 et•"'!-); RC. ~ 160 11-200; Vt. tic. LS, ~ iiO'J; W. 
Va. § 01-3--i(b); Wi~. § 948.05; Wyo. § 6 .. 7-•10:$.(b). Ji',,r ~ li~ting ,,f !'i.l~~u~s iu 
t!ff~t .M. the time the Model Code w.'fll 1)rnmul~otcd, SC{) 'J'.l), 10 at .;9 n.179 (1900). 

:m: The statutee ;u•e cit~t1 in nole- 201 s1,pro. "Place1' only in Loui&iam, Minneso~ 
New YMk, Wi~coru.in. In MichigaYI; "u~~ ~rra.11~-e. l)hiL~. d~vi.~ 01· discributc:• 

203 'J'he statutes .u-e cit~ in note 201 ~,tptn. Louisiana (oombustible3 or explooii'e 
materi~). ltitmc~t.Q (combustible or exploP.h·e or oth~t• tlt'!>1C.n1<:tivt! m11l~rial or <l~-:ic~). 
New York (inflammH.l)1fN'- or one o(aa t:?muncrotiou of devices)~ Wisconsin (combMt:fbl~. 
exp1c~"~s. or device~}. 

w4 The statuteF. are eit~l in not~ 2nt H·1qm1.. Thi'! lHnnesoto provision cncomp~e~ 
"any pi"'l-.?rc.y." 'L'hc ~<:w Yo1·k ))l'O\'ision apl)Mently ~qni~,l. ::t.i- ~) Lh~ 1•1~1'.inK ot' 
infloonmablt'-6. th~t t.ht! huihli,,g ,u1t. hi'! um.: where ~neb inflamm.tbles are commonly 
st-0recJ. 

203 1.'he t'tatu~s ::1t't! clted in ,,oLE> 201 ,9UJfffl. ''ln al) an·angcment or preparatior.'' is 
omitLOO in LouW.ana, Mi(•higa1J, :\Hr.n~<it«~ l'\ew Yurk, W~,,m1i1l. 

2<1t The >l't>1.l,ute!'> an~ i:iti::d it1110u.• 201 *u.:pro. 'l'hc :\olinncsota provision l'OQ\tires "'intent. 
to l>!<'.:C fae to or blow up 1.1r ntherwiij~ dam~gP. !)u~h pro11etty." 

:c,; The :.c1.::t.tulc~ at·.:: i::it<::d in not,: 201 .~u·mtc. Longui\gc pcF.aining to the procuring 
or inducing ,,f >1.norh~r 1A1 huru (4.1r i:,imilar langi.•~gl'!) i>1 omilW.d iu l,11ui:,ci::1na, Minnc-~ota, 
;\1u1 Wiscom.in. 

20, 'fhe !;t.,crnl.t-!>1 H.r"t-! ci<R.1l in not~ :20l ttv.pm. Califbrui?.. (ir. m H.l1out.), J.oui:,cia.1,n (in 
or m:&l'}~ Masaachltsetta (in or against)> Mic!li~ On or cllouc>, M.i:mc.w!a {;n or Jlf!>lr), 
)iew York (a$! lo inflnmuui.blt!:-c-j,, ur H.lHml.; .'t>I l.11 1\t!-.·i<:P.!'r-1111 i:nticutiun l)f location), 
Wi£COJV!i.l.\ (in Qt' n+?~J'). 

!ll~s$$ CoJ)lm(l)lWl!tJth t; • .Meloil+!ll, 2x1 M~i:,. -112. 1AA ".'l.F.. 261 (t~:l) {apµl}ing a 
~pooinc p>-ovi('inn ,,n at.tempted anon). 

;,,4.1 



Alt. 5 CJ:UJl-11:\"AI, A'l'TE~U"!' § 5.01 
son proviaionR lhey do not require that the material.'!- be col
lected at or ne!U' the affected premise~. 

Nume•·ous enacted and pl·oposed reviRed codes make it a 
crime to convey various article~ inlo prison "';th intent to 
aid an escape.'" Othet~ prohibit knowingl.v <·onveying inlo 
prison material~ that in fact are cont.rab3lHl there, without 
re<1uiring intent to aid an eacape.01• An early caRe held that 
there was no attempt to fret a prisone1· whe>'e the actor had 
smuggled tools into t.he jail fo1· that purpose.'" 

Other deciRions at common law thal concerned the b1•ing
ing of materials, such aR weaµon.s or equipment, to the scene 
of the contemplated e1·ime involvell teconnoitering M w~ll 
and have been cliseus~ed in that connection. Attempts were 
found in ~omc ~uch ca<1es ancl al.so in some caRes in which the 
aclor was merely aµproaching the ~cene of the contemplated 
crime. 'l'he question with which the Model Code had to deal 
wa;; whether, ab$cnt reconnoitei·ing, there can be an attempt 
when the actor arrives at the scene of the contemplated crime 
'kith mate1·ials to be u<1ed in il.s commission. If the would
be murde1·er, when he ari;ves at the place contemplated for 
the commis.sion of the Cl'imc, has a gun, or the would-be but·
glar a ladcle,·, ~hould thi;; he a ,ufficicnt basis fot· holding 
that th,· actor ha~ taken a ,mb;;tantial i$tep? What of the 
would-be foi·gcr who brings a µen to the bank'! 

'!'he purpose of these ~ub~ection~ j~ to define cireum
~tance~ that ahow a 1·elalively firm commitment by the acto1· 
to commit a crime. The posoe8aion, collectic11, or fabrica
tion of mat.edals show~ ~uch a commitment uacler rel'tain 
drcum~tance~, the two significant vai•iable~ being: (l) the 
natui·e o( the materiali<-thcir di.stinctivene~~ a• an i11stru-

m .See C01-n. § 63u-17•l!al; Iowa§ 71~.6; Kiln. ~ 21-2~11; Me. ti:.. l'i-A, § '(AA; 
llinn. ~ 609ARf.C•nbd.2)(2): ,\la.§ 57~.2.10(1); K.M. § 40A-2~-l2: 'l'o.,. ~;JR.HI; Va. 
• 1~.2-<n: Wis.~ 946.4'1(\lO,J; Cal. \p) S.Jl. 27 is Us50.5, ln.5(16; M;ch. (p) S.!i. !\2 
!~ 4610, 46Jl; Oki,. '1ll'i5 p) ~ 2-512(3); Tenn. (p) • 2310; Vt, (p) s 2.26.6. For 
ti Ji:-1t.i11g ur i:it.-tt,ut~ in cftCct ,,t l11~ lim~ the Mode-I Code W&$: 1,ru111uf~t~l. F.ee }tl'C 
T.ll. 10 atWn.IB8(1960). 

'Jtt.'?$$ Al;.t.. 9§ l~A-LIJ-!16 ti, -10-~; Ati.z. § 13-25°'): Ut-!1. ll~ .. ll, § l~G: .Hav.:. 
~~ iW-ltr~i~ -10'2:l; Ky.§§ !:120.o.30 .. 060; Moul. { !),1-7:..34)7; Nc-b. § 28-~J::l: N. ll, 
§ C>42:·,; l\ .. l. ~ 2C:~9 .. ~; )l.Y. l~ 20~.2<1, .Zs;; N.D. ~ li.,-0.~-09; O•·•· ~ 1&2.1ar.: 
't\'"'1:-h. ~~ ~•A.76.L40 to .7FU60; t'.S. \~) ~- l4a7 ~ J:lM {,Ian. 197~); ~1-own C111nm'n 
t'inal RCl')(lr'~ § t:l(J9; Al~s. {pj § 1L.56.:1h0 (1-1".n. (iGL~ Jan. L978j; Md. ~.11) S:§ ~.80, 
.~:t; S.C:. fJ1) 9 ~.l.12(1>; W. Vll. (p) ~i fH-9-:ti, -9-25. T..,.·,, n?:\iMd oodct-:.e.rnh.h~ 
Pl,'O))O!>a.ls c-ontro,l 11uch a pro>.i.&ion in adJit..i,,n l.11 the proYL!ions citc:,I iu notf:' Zl l 8UP')'ti. 
s~~ Corm. ~ ~~:.t 1'14(b); Wit-:. § !).16..11(1l{c}; Cru. (pJ S.n. 27 ~ l<XIIJ!j; }tic-h. <!•) S.R 
8~ §4 4lil.3, 46L6; VL. {11) ~ 2.2(;. 7. . 

'" P•tt'ick v. P•opCo, 1:12 Ill. fi29, 2" N.E. 619 (1~90) . 
..... .1.-M.P,C. t, C;,-nm. Vol.2-13 34!> 
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mentality of the <,onlcrnJJlatcd crime; and (2) the location of 
the materials-whether they have been brought to the Reene 
of Lhe conkmphttcd crime or have merely been acquired. 
The principal Rituations ai·e those in which: 

(1) The materiala are RO plainly in~t1·ument.a.litieR of rrime 
that mere possession of them is a sufficient lmsis for find
ing a si.lhstantial step toward th,· crime. Thi$ situation 
is covered by Subsection (2)(e). 

(2) The matedals serve a lawful purpose of the actm· 
under thA d1•cum~tances, so that no substantial Rtei, should 
be found in the ordinary ease even if the materials are 
tal<.e•t to the ~c,,ne of the crime. The would-be forger who 
takea his pen to the bank usually will not have taken a 
substantial step, since little resolution is required merely 
to u1·1-y a r,e11, which is an ordinary accAAso1·y and gen
erally would serve a lawful pu1·pose of the actor. 

(3) The material/! fall between the two previous claa~e11. 
Herc a finding t-hat a substantial atep ha!> been tak,·n ~hould 
be permi!>~ihle if the acto1· ha~ arrived at the Reene of the 
contemplated Cl'ime with mate1·ial~ in his posse8~ion that 
under the <,ircumstances ~erve no lawful purpo~e of lhc 
acto1·. This woulcl enMmpass; in the usual case, a would
be murderer carrying a lethal weapon or an intE>ndcd bur
glar in l)MRession of a ladder. Th.e substantiality of the 
step taken in thi;; situatimi ia clemonsti·atct! b.v the nature 
of the materials and the proximity to the ~ee11e of the con
templated crime, whkh in cr,·mi)inaf.io·a show a firm crim
inal purpose. Thus, this situation is covP.red explicitly 
in Suh.~ection (2)((). 

(vii) Soticitat-ion of lnnoc<,>.t Ai,e-al. Professor Glanville 
Williams suggests the .;;ituation where "D unlawfully tells E 
to .. et fire to a haystack, attd )(ives him a match to do it with. 

If, as D knows, E (mifitakenly) believes that it is 
D'fi •tack a11d that the act is lawful. E is an innorerit agent, 
and 1) is guilty of att<1mptecl ar11on; n, in instructing E, doeR 
the las-i thing th.at he intends in orcler to effP.c.t hi~ criminal 
purpoRe: (It wo11ld be the same if he only used wor<lR and 
did not give £ a mateb.)" '" 

The r,rohibition against criminal solicitation doe~ noL apr,\y 
in thia caae because r,; is him~elf not bdng incited to commit 

tu B. William£, supt-a nol(~ 9:~. al, •HI). s,,$ 8lJII.~ v. Skillin~. !II:( N. I-I. 2X,):~. 97 A.2d 
202 (t9~i) (ll\CSISIE-:n~r given dl'·uggc-cl foe crea!"ll :.0 dcli\'C"l' co incoo.dcd \i<'tim; attempts 
to assiaulc. 1t.nd to rob iU!>taihL'-'0. 



Art. 5 C.IUMIS'AL ATTEM.P'I' § 5.01 
a crime."'" for this reaBon r,; i• not in a position,. as an 
in<lependent moral aJ.:;cnt, to re?.iat D'• inducements; unlike 
the situation in criminal solit,itation, E is wholly unaware 
that commisRion ofa crime is involved. Analyt-ically, there
fo>·e, D's conduct, in soliciting an innocent agent, is conduct 
constituting an element of the ctimc, which is properly $Ub· 
sumed under the attempt section; and the solicitation, ir
re~pectivc of whether it happ~ns to be the last act, shoul<l 
be the baRi~ fot· finding a auh?.tantial •tep toward the com
mi~sion of a crime. 

(viii) Other Pattern• o.f P·,·ep,;ration and Atteni1>t. Sub
section (2) also provides that the apecifit, list of factors that 
ha~ ju~t been discuHsed <locs not preclude the pO$Sibility of 
finding an attempt in other contexts. Listed below are other 
•ituations that research has disclosed have given rise to 
p1•epa1·ation-attempt problems in the past and that can ade
quately be handled in future litigation hy the fo:rmulations 
in Subsections (l)(c) and (2). 

In crime• such aa bribery, extortion and obtaining money 
by false p:reteMcs, in which communication of a culpable 
mes•age is an esaential element of the offenae, an attempt 
haR generally been found when the ,lcL01~~ conduct is such 
that he believes it sufficient to convey all or pa1·t of that 
mesMgc to the intendecl vi<:tim. 

Attempte<l extortion casei\ are few, but they seem to sup
port this propo~ition. When the victim had been thl'cat
ened, attempts were found;'" when the actor had not made 
contact With hii,. intended victim, his actions were construed 
a~ preparation.••• 

Thc pattern in <:a$t'.S of attempted bt'ihei·y and of at
tempted conuption of jurors i~ mo,·,, complicated. In the 

:m, Tn B:ex \'. SHbm·n, 24 N::.lal r,,R~p. h'l:7, ~00 (Durban Cir. Ct. L90:J}, :~ .,.,.3i- l'l:.id 
that tor t.hl!h.: Lu bl-! H.n indietablc solicitation ch(; 11e1·~m l-lofici1.~1 mui:,t bi:: aware t!'lat 
1.1-:f! c:nmll1~t r~ueatc<l is a cri1)!f:. .';$$ "J.,m 1 \\:. Rw.F.ell~ 8ttpra note~<>. at 187. 

!tt P1~,?ile v. Fr-.1.tiannor 1~ Unl.ApJJ.2d 6W, U2 P.:?'1100-2 fl~•-)!>); People v, Fran 
<1v~lin, W~• Cal.App.!!d 777. 2.11 P.:?d ,;.~,1 (H1~2); Cornmonwcnlth \'. ~cubau<•1·, 142 
Pa.Super. ~Zh. f6 A2<J •1!.10 {H•40); cl Cnit.::d :::»LaL'::l'< "· fhkf!r-, \2!J F.S11p!•· 6fi.1 tS.n. 
C2:1.l. 19:)f'i). R:~t 6Cti Y.~x \'. L~mduw, 10~ J..T·.R. (11.~.) ~ (Qim. App. HHl:l) (attempt 
by chrcnti to J'Jt·ucun! H. p~•·t:.cin to leave th<; cour,cn· co 1:,,.~.,.,m..: au im!)H.Lt! of :1. hr11l.h1-!l). 
ln lhe, F·m:11.,pJJi~in, and :Ve:,O(bu•r l'.~P.s 1,hf! H.<.'l.(ll' ha,J done more t.han oommwlicate his 
threat&: chc~~ l'ur-:.luH· )f.<"l,s w~r-e emphasized in the opir.ioni. 

1n !-fan.in v. Commonwl:n.lU,, 15',S V)l. l\lYi~ 81 S.~.2<l J74 (1~41, exhibiting a nude 
woman to ma.I~ ))r<Jk!•~c:lll .-md solkiting money to cohabic wich ln~r ....-~N: hchl tu c:m,siWtul~ 
atl~rupl~•l pllndering. 

217 scat,: v. f.H.mpe. 131 l!inn. 00. l~ N.W. 737 ~1915}. 

~·17 



§ 5.01 L'-CIIONfF. CRlll'IRS Al't. 5 

typical ca,se the actor has taken all the steps he deems nec
esaary to convey his offer but has "ought to operate through 
an intermediary. The ciise,; have been split on whethei· the 
presence of thi.'l "inclependent" third plll'ty precludes an at
tempt."' Cases imposing liability in this ~ituation rely upon 
apparently effective communication. Thoae refu~ing to find 
an attempt have been based on the actor's inability to commit 
the crime without the assistance of the third party, a;; dis
cussed previously. Cases are few in which the actor does 
not consider bis conduc.t 8uffident to convey his bribe offer·, 
and these have divided on whethei· there is an attempt to 
hi-ibe.••• 

When the crime attemptod is obtaining money by faise 
pretense", rnore extensive litigation has permitted answers 
that ue !es;; inconcluo1ive. The common law i-equirement of 
communication ia beat illustrated by the leading l!:nglish case, 
Th.e King v. Rob-i?'t8on."" The actor-jeweler, planning to 
del'rauci the insurance company on hiil policy of theft insur
ance, hid hi$ jcweh·.v, bound him.~elf, and calleci for 38RiS• 

tance; the police released him and he represented to them 
that bis jewelry ba<l been ~tolen. But the actor',; plot wa~ 
uiscovcrcd b.Y the police before the actor could communicate 
with the insurance company. The court held that there was 
no attempt, but ,;tateu ihat if the a.eior had notified the in
stu·ance company of the "theft" or bad filed a claim with them 
he would have been guilty. Thi,s approa<·.h has been followed 
a11d attcmi,ts found in a numl)P.1· of ~ituations: (1) where t.he 
misrepresentation was complete and constituted the last 
act;"" (2) where the misrcp1·ese11tal.io11 was. comi,lctt, in the 

-:111 AtJ.,n,1,pt l·iabi.lit·y .,v."lt1-i·11.$,l.: Sumnl~t·~ "· :-;t.Q!(• ex rel. Boykin, 66 (;&..App. 64.-1. 
19 S.F..2d 28 t1~12) (('.()r)t.empt); Brewe,. ,,, Su.t~. l7fi }ti~~. 8f>a. 1 W So . .;i-to {1~36) 
(cont<'mpt); cf. t'coplc •· Colcnum, 360 Micl:. 261!. ~ N. W.2d ~l (L9;;71 (attempt lo 
l)~b•ucc. ju~ticc ha:-c~l on in,~rc:tptP,<l thr"t-!HI. Lo he <:01:v~yt!d by ic:lf~nut!di11.r:;). 

Atten1pt 1;,.bili<y rtjectod: t:uitc<l Stnt<-s •· Con'Oll, 147 F. 917 Cl>. Mont. lil06l 
(1-:t11ltcmpt); Seate\'. Lowt·i!-!, 2:n Minn. 2-10. &1 N.W.2ll 200 (1962) (utW11tpl Lu ht·iln:); 
fn t'f! F.llis1111, 2:)1\ M'11. ~78, llj.) S.W. 987 ()914) (oontemJit); tc~l' State v. Brown, 95 
!:<.C. GlSf>, f,1;17 (18tl6). 

:e,, C:m'tqJf.1;r~ SL~W. ..... nrown, 95 ~.C. 685 (L~G) (no attempt liability}, wit~ $urnm~l"\I 
\'. St~t~ ex ~f!l. RC1yld11. Ci6 Ga.Aµp. 648, 19 8. B.2d 28 (1942} (attempt liabilic:.• :.u~lain<'d). 

n·" I l~l~l 2 K. B. 342 (Ct·im. App.); accoo·d~ J-'oop)e v. kappapor..~ ~Ji }lioo. 604~ 1'12 
N.Y.S.2d 12:> mror.x County Ct. L9.35). 

tu. L<.'lnkc v. United 8t.tL~i-, 211 F'.2d i.S (~l~h Cir.), cert. denied, 347 U.S. L013 (l~M.); 
P~oplf! "'· W~h,,:~. 7R C:-i.1.App.lM 7'.l:6~ L78 P.2,1 711 (19.17); Rt-!l()n.1 v. P.::.Kfolon, 6 Cox 
Crim.Cos. 059 <Crim. App. 1£06); R•t•• v. Hensler. i~ L.T.R. (n,,.} WI <C:.C.R. 
t~'i'O); N.c~na \'. Ril'.!b:;. '; Gm,: C-rim.Cas 507 (:\.~$.)2C$! 1A68}. 
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sense r.hal no new misteprc•entationa needed to be made bui 
fw·ther acls we1·e requii•ed;'"' (8) whe1·e the misrepresen
ialion was eomplcie and fu1·ther mbrepresentatio11s were re
quired Lo complete the crime."' In some such situaiions 
liability ha!!- not been found, but the res111l$ in these eases 
are attributahle in large part to unduly Rtrict versions of 
general aitempt them·y. '"' and included instances in which 
the court e1·1·oneously affirmed lhc necessity of the last act. m 
On the othe1· hand, when no mii$YCµrcsentations have been 
made, ii is clea1· that therl, has been no attempt,"" even if 
contact haR been made with the contemplated victim through 
inquiries by the actor.'" 

Actual commu·nication with the viciim has not been re
quil'ed; all that is needed i$ conduct that lhe acto1· believes 
is sufficient to convey the mi~repre•cntation. Thus if a mis
representation wei·e io be sent by mail, th,, attempt would 
be complete as soon aa the lelter was posted."• And when 
a workman'~ wages were to he r,omputcd on the hasis of out
put as represented hy tally cards delivet·e<l to a bookkeeper, 
an attempt was found wbe1·e the worke1· inMn·tc<l extra tally 

:m }'ooplE! .... v,,n Hecht. ma C>1\..App.2d ~. 28.1 P.2,l 764 (1~:;); Norris V. State, 
40 (ha.App. 2=>2, 149 :-l.F.. 158 (1!1"°9}: Porkt-!r .... 8tate, 29 Ga.l'q,p. 2~, 11:) S.t::.. 21R 
(Ill~); Willi01us v. State, l:09 }liff. 002. 48 So.2d 698 0%0); The Queen,. lluttoi:, 
l1900J 2 Q.ll. 5~7 (C.C.U.); ,wr.c,rd, Rex v. Wiug. 22 Gan.Crim.c .. ,.Ann. 426 (Ont. 
App. Div. 1918). 

'"' !'•"ple v. ~lann, 113 G•l. ·W. 4J I'. 1~2 (1ROO>; People v. 1'"1u1t1>1, l~ Cal.App. 
131. l.!2 l'. 481 (1912); Rex v. U>it<voml, 1 Crim.App.II. 24& (l~lO); In l'C &we,...,, 
1:; Indian L.R. AJb.mt.U::s<l 17::HApp. C1ilu. 1Rrn:tJ, r/ H.M. Ad,•ocatl-! ·•· Cl:lmerons, 48 
8cot.L.R. Sl),1 (I {111) (wld.cr $1Ur.:h dr"(·.11m5,t:mees it is A jury 1111~!'i.tio1\ whether thEirf! i~ 
.-en au.empt). 

~ P~opf~ ,,. \·Venter: L6 c~1.2,1 21(., 10:; l->.2d 9'J7 (1941l); State \'. Block, S.'J:l Mn. 
127 ~ &i S. \~:.2d 4~ (100.'3}. [r. both ca~$! Ch~ covrt narrowed the- $u."41Jw. ,,hit.tempt 
liahilit,.; u,1,. m,mbe.t of i:>:.ucs. F:1;s<d.x<1 Commonwealth v. K!-!ll~y. Hi2 Pa.Supm·. 526, 
58 A.2d 37G (L!:M:8}: wht-!~ (.ht-! eourt refused to ftrnl fo1.l1ility becanJ.C th~ QC001''l-! iulfmt.ions 
ai'tcl' the ini1.i.:t.l mi~repre.~n~tfon WI-!~., rnattE"r of ''pure cott,.lticLu~ ... 

us Rex \'. l'un~h, 20 C1;m,:\pp.R. ld (J927); Qu~n-Emprcss \', l>humJi, ,tt Indian 
L.lt. All,hxh•d 30< (Cri,n, Hcv. l'l.~6). 

m PcopJo \'. WE>rhlow, 241 I'.. Y. &.';, L4il N. P., 78(; (19'.:!'r,j, 

u; Jn re Mc'\cet•ca, lf> fndixn T.. R. Allahabad l'l:l (App. Crim. l&.l3). 
2z:ss$$ P+-!ople v. WcrbJo~•, 24! :-,.J.Y. M, U4-65, L48 l\.E. ':Rli, 'roO (l!r~}: Ho.xv. 

Waughf n0091 Vitt. L.R. iw. 8~ ~Au5-tL); n~gimt. ,,. H'eMler, 22 L.'L'.lt (tu,.) 6~tl 
(C.C.H. J&"i'O); ,f Pe,opleY. l\atfonal Rxdio Oi,5,ttib&. Corp., 9 .Mi:,;c.2,18t1. l~~. Y.$.2i(t 
~86 (Rron~ County Ct. 19fi?) <'mi~branded tu.be:}. dP-livE>r~il w po&t office but not. for
'~3.l-ded), l:Jtd <f St.ate,\'. Polliw:d, iu; L..:.1. •\."i~. •1\ So.:-M 41J5 (J949} (if'.ll'r. wir.hin county 
did lloL J•l'(1c;~d beyond pr~p~Lion wti~.n false cstiloall-! wits m~iled from oounty hut 
rece,i~ed outs.id~ ~:ount.y ). 
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cards into the 1·ee.orrl-keeri1ig /$),'~tern at the point mMt re
mote from the hookkeepe1·; '"" no Curt.her acts on hi~ put 
were required to convey the mi~reprHentn\.ion to the book
keeµct·. Furthcrmort,, the objective of the miarep1·cscn
tation need not he t.he valuable it~clf, but may be the mean~ 
of obtaining tbe Yaluable. Thus if the actm· seeks to obtain 
a check 01· ci·c<lit by hi~ mh.rcprc~cntation, he ha~ committed 
an attempt.»• 

The regulation of the liquor trade in the lniterl State11 ha~ 
in,ol\'ed, in \'at·ying combination~. p,·ohibitions against man
ufactu1·ing, tran~porting, ~elling, or importing illegal liquor. 
ft has been held that t.nm~p-0rting liquor is not 3ll attempt 
to sell'" anil that. waiting foi· li11uo,• to be load,·<l in an au
tomobile is neither an attempt to aell nor an attempt to trans
pm·t. '" A~ Lo aLtcrnpL~ Lo imµort, the few available raaea 
have eatahliahed that arproaehing the r1·e11~ribed territory 
with the liquor ia an attempt"' while ordering 01· pure.hai<ing 
the illegal alcohol is just p1·e"a,·alion."'" 

22' Regino v. Righy. 'i Cox Crim.C~!). fi07 {AN-i7~l'o l&%J. 

230 Parke,,·\', 81.ate, 29 (h1.A11i,. 26, l 13 ~- K 21~ (19:22}; ltt:x v. Purk+!l-1, 4. C,n.Cri,n. R. 
AA2 ~n.c. CL Ap1,. )~4i); 'Regjna \'. Eagleton, liC<.l-.: O,-im.CM •• )59 (Crim. App. 18,;[,j, 
But c.f. Quccn-l:;mprc~$. \'. Oh.mdi, 8 Jndirul L.tt .. Allahabad 804 (C1·im. tin•. J~}. 

"' Mo.,,; v. State. 6 Ga.ApJ>. 524. (;(; S.E. 800 (lilO!I). 
ln fiOPl: \•. nruw11, [1!)f'i:IJ l All F..R. ::l.~O {Q.n. J)iv.J, l:')E" <·1,~rg~ w~ )ln anemp(. t-0 

ijt'll m~at at• priC'~ in exoess of thOM fi..l(ed b)' law. Defendari.t had pl'Cl)Qi'Cd th(: 
~ocssh,•c p1ioc lobc:l<: for 2L ~v.:l..&J.(.1-!i- llmt hod in.<:trnctcd 100. aN>i.-it...111. O:.C> p111. 1,hl'! l)ll~li; 
on 1,hl'! J•Hf'.kHg•.:i:, bE:1:f(,wt' the me-.at w~ del.h•ei-ed tht- foll<.lwing (ki.y. He.ld. until th<> labct!, 
were a:ffix.cd to the pac~cs c.ber~ wo.., no attcruµt. 'r~m·e i~ ,lieu. in nccm"<l jn Ch,rd11~1' 
v. Ak~rny,l, (1962) i Q. R 7•13. 

232 Alldr(.'w.\ \'. Cumrttl'm\~·~il..llh, l:l.5 Vt. 4f.1, Llf> ~.f!!. fi.)~ (192:lj. 

7d:SGregg v. t'niccd Stateb~ 113 F.~d 687: t-e!:'·tt on ot.Ju>t· .qrotov.ts- IYtl rt/f..,;(lri'tlfl, Lt6 
~'.2<1 609 (Sch Cir. l!HO\. 

23-t t·nitcd Stat~! v. Stephens: J21'". 62 (C.C.O. Oro. 1.AA.2). (.'f,m:pnre l~ntU>tl SI.H.1.t!l-1 
••· RolJ1~, 1~/\ F.Su1•1'· ~ (.'J.n. C,"&l 1!)fi0J (lf:'1M:'r !;nli(·.iting ir.f4.lrmation. from Mex.i<::an 
narcotia! producm· held to be an attcmpc co unl~v,1'ully pos~css r.arcotiC$. in t.hc lh,it.cd 
8c.at~!). 

Ca&es oonool'r,od v,1ith the illegal Jllrol\U"ac-tur~ of into:tiea~ bcvcrai:M• hun•! tih·1-!ll1ly 
b<:i:-n di":CU.,~!d. 

Jn Commonwealth v. \:ndcrkofflcr, 8~ t'a.D. & C. lti<i CQ.l:l. Buclu County 1~19.'), a 
convict.ion of HU x(.1.t!mpl lo op~r-~IR. a ,nn1.tu· V1-!li.i1."lt! wl,il~ 1u11ll'!r l()~ iJi.flUt!lt(."t! 01" li4uor 
WM sustained, the coun. holding that getting behind the wheel ,vitJ1 t.ht> nt><'e&s.ary intent 
w&;. a $1urt'ici~nt l'Wt!rt tset, &nd Un,t l(. Yl9s unrn::ccM,Qfl-' u, bc#n m ~tart the mot.oo· in 
order t-0 oon"titute the offense. An indictmer.t charging ;,t. ij(mil;o• offeni,t- waa .t!U1:1t.ain~d 
in 8totc ,,. Jones: 1.2;) Ml~. 42, LSO A. 7:t7 (J925), whm·e the ctcfondm)c wns alleged to 
Jiave turned the Jcey :md operated thE" et-lf-st~Jter. F,,r a c,,ntra,.y h,,lding, ~t'.it! St~tt! 
V. l'arkcr, 128 Vt. ~69, 189 A.2d 640 (1968). 
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W'hcre the chuge involve~ an at.it'MJ,l to marry illegally, 

it haa he1m held lhat the paxties must he i!tanding \,cf ore the 
magistrate ready to begin l_he ceremony."' 

Attempt8 to commit ahorr.inn have been found when all 
waa in readinei<s for the operation to commenc.e,"'" and when 
parties had progre•aed no furlhcr than the sterilization or 
rin$ill!{ of in8trumenta hy the doctor.'"' However, making 
snangementR and obtaining payment foi· the a.bo1·l.iou have 
been held insufficient, even wht'JJ ho8pital records have been 
prepa1·ed and th~ woman WM in the wa.iling room,"' and 
when the woman, cooperating with police, had entet·ed the 
room where the operation wa~ to be performed and, ha\'ing 
been told lo undre~;;, was waiting for the dnc.to1· to collect 
his .instrument?..,,. 

The only nonsolicitation c.ase found involving attempted 
adultery ,rnilained the charge wliere the pal'ties were dis
covered in a bedroom in the proceS$ of diHobing. 2" 

It ha~ h~f!n held lhnt lhe,·e i8 Hn «llcmpt to free a prisoner 
if two of the three jail dom·s are opener!"" bnl that. lhere is 
ru) atternµt lo fret, a p:-i8oncr if the actor merely amuggle!!
toola into the jail fol' that. pu1·1,10:!-c. "" Il hH8 al~o been held 

2'Mp4-!opl1-! , .. lfor~1.y, 14 Cal. l~l (ld59}: 'l'b~ <iue!-!11 -.·. Pt-!'.,erson, l lndiau L.H. 
Allahabad :~1~ (Crim. Kc\·. J$i'6); ~/. Pt-?uplt-! v. J.facOonald, 24 Cal.App.:!.tl 702, 76 P.2d 
121 (198<!). 

lll!- People"\'. Root, 2-t6 Cal.AJ•11.2i:1 6fiO, ,)~ C:al.Rptr. 89 (1966) (ddL'n<la:nt h;u) 11lxl".,::d 
hi.(; Mn();. ~,,on Lh~wnman); People\". Bowlby, 1:~6Cul.As,p.2d l\tn, 2~1 P.2d !>47 (195;;); 
Peo1,le v. RMfington, $.l& C9.I.Asm.2d i:i~. 200 P.2d 9~7 (l9!j0}. cert. dt-nitd, a.to t:.~. 
912 (1951); Adurni- , .. Sl~te~ 8J. N'~v. :,~, 40'7 l'.2d 169 (196.:;) Oi1rl".~ h,u1 h~n applied 
Lo 1.}IE> ,,·<.lm~n so tl:at the opcraciol: mixhL 1-:411111ul'!11c~); Peo1,le \'. Conrad~ 102 App.Uh'. 
566, !r.l l\':Y.S. 606, ,~[f'd m,(m.., 1>!2 N.Y. 52~. 74 N.K Jl22 (190.:;); ,l Pw,p1~ \'. 
W1101h1, 2.1 m.2d 104, l~O N.b:.2<1. 475 (L962) (fi11di11g :-1!.l.t-!mp~ fi~bility where the womroi 
hc\(l not yet undrc.\.~(:11 w (w.r-niit thP. 1,1~1irc~inru·y e:«unination). 

tit~ People\'. E¢l.·gm·: 18J Cal.A111t.21l \27, 280 P.2d \313 (l9J$); P<'ople v . .tk<:d, J~ 
(:nl.App.2d 499, 2% P.2,l ,~33 (1~54). 

t-S!I Pooplc v. Gallordo, 41 C,-.l2d !'i7~ 251 P.2d 2it OU~3); J-'oopJc v. }b.cl£wi,,g, 216 
c:,1.,\\•p.2,1 a~. an c.1.ii~u-. 4'76 (1968). 

z:so Conuntmv.:1~~)!.lt \'. Willxrtl~ 1 7!) P:1.Supei·. 3(,;g, 116 A.2<1 751 {196.t:i} OtJl~ific; at.
lA-!n1pl,HJ -'\borti,,n l>tatute held c.xeiu~1,•cj. 8tf! fl.kt" Pt-!opl1-! v. nuffum, 4') Cal.2<1. 709, 
iGO P.~ ~17 (L%3j (n<J altP.mJ1I. wh~n arrangements made Wl· abm·ti1m a.111) \)'nmen 
tJ·.e.m1~1orlf!'ll 0111~id~ the P.ta~ fer the J)\U1)0~~); 'Du,1•,1.-.• v. ~1.-u,e, 201 Term. 624, 325 
S,W.2d ~~8: (19~9) (no acl<:ml)L wltl-!11 tlrn:;t{ll' ~md instraments were in rcooint-!:-1l-l 1111~ 
wom.9.n hs.,1 not. di~rvb~(tt · 

2·'9 Scacc \'. Schw.c:trid1:t.d1, FM K'.J.J.. 2~, 8G A. ~i (Ct. t::rr. & AllP. H}J!l). 

"'Sc.t• ,. can~,,. 190 r:,;.c. a19. 129 s.r,;. 802 {1112G). 

lf2 l'scrick v. P~lple, 1:>2 m . .;~. 24 N.fi:. 619 (1R9<l}. 



§ 5.01 L',CHOATE C.IUl\'lBS Arl. 5 

t.hat there is no attempt to escape if a prisoner pror.ui·es lool~ 
to hP. useJ in a lakr effort,"' or if a prisoner conceal3 himself 
";th intent to e~cape but in a place affo.-ding little oppor
t\Jllity of success."' In addition, there are n significant 
numhH of$tawtes dealini,:- with the problem of the conveying 
of things into jail for the purpo~e of aiiling an escapc.'n 
(c) Fmwtions of Judge and Jv.rry. The distinction between 

pi·eparation anJ attempt was a<,complishcJ in the past largoly 
by judicial opinion~, ~upplemented hy variou~ ~pecial ~tatutes. 
Jurie~ also partidpated in the proc<Jss to some extent, since, 
pl'ior to the judicial it14 ui>·.y. the ,·e may have been a .i or.v vcruict 
of guilty pw·suant to a charge requiring a finding that the de
fendant's conduct amounteJ to a "commcnc<Jment of the con
summation" or that his conrlur.t r.ompUe<I with one of the othct 
very generalized formula~ for determining wbethe1· conduct has 
!(one far enough to constitute an attempt. 

A .'!imila1· involvement m·i~ei! uncle1· Suh~ections (1)(<:) and 
(2), since pre,mmably the charge to the jury wlU require a find
ing that defendant'~ conuuct amo\JJ1lcu lo a "sub~tant-ial ~tep 
in a com·se of coniluct plannerl to culminate in hi~ commii!Rion 
of th<J crime" and that the conuuct "is strongly conoborative 
of the acto1•'f!. ci·iminal pu1·pose." While the$e statement~, 
standing alone, may not he pa11icularly enlightenir.g to a jw·y, 
the juror~' participation car. be ma.Jc meaningful if it is im
pres~ed upon them that rlefendant'R conrluct must he imponant 
or ;,ignificant in two senses: (1) in advancing the criminal put·
pose chai•ged, and (2) i11 p1•oviding some verificatio11 of the ex
istence of that purpose. 

One important innovation of the '.)..foJd Code i~ that, on the 
first of these issues, which ia concemerl with lhc presence of 
a "subslantial .,;tcp," a judge's auth.or:ty to set aairle a ju>·y 
verdict of guilty i~ limiteil if thP. raRe come~ within one of the 
situations specifically enumerated in Suhsection (2). In such 
a r.aRe the judge can refuse to ~ul.Jmit the issue to the jury 01· 
refuse to accept the deci.;ion of the jm-y only if there is insuf
fident evidence of cdminal purpose ot· there ia no reasonable 
basi~ fo1· holding that the clefendanl's conuuct was "strongly 
corroborative" of the criminal pui•poae attrihutecl to him. 

'" State v. Jiw•ley, 79 Vt. 28, 64 A. 78 (L!I06J. 

= Rex v. Lahourdette, 1:~ B.C. 44$ (As•;ze, 1908). 

:MS ~~,e Au7,tn not~ 21 l & 212 .and a~•omp,:m:,i11g t.P.xt.. 



Art. 5 CRIMINAL AJ•l'J::lIPT § 5.01 
(rl) Crim,i·nality of Prepo,1·c1t-i<it1.. Siweral English statutes 

have made criminal not only attempts, but al~o any act "v•·c• 
p:a:ratori; to the co'mmi~sion of the substantive offcn'.scs. define<! 
in ~uch statuteil. '" A provision of lhe F.ngH~h defenae regu
lationa at one time contained ~imila1· language,'" In a dcci~ion 
construing the latter 1n·ovi;;ion, one of the .iu.stices stated that 
th~ wordR of the act were "intended to apply to what the law 
would regard a~ .something leRR than an attempt" imd that in 
proscribing ''prep:a:ratm-y'' acts the regulaUon might reach "act;; 
which are only remotely c:innectecl with the commi;;sion of an 
offense."'" The provi~ion was criticized a.s "extending crim
inal liability beyond what exish in regard to other c1·imes," 
Thereafte1·, the defense r·egulations were amended to dclt'te 
the langua!(e puniRhing "prepai-atory" act.s. ,., 

Sitr1ila1· proviaiona were involved in p1·e-:\fodel Code statutes 
puniahing attempted ar.son, many of which are ~till a,pplicnble. 
In additio11 to expre~aly proscribing the placing or distributing 
of inflammables about the fJl'<,misP.~ to he burned, these ,;tatutt'S 
often have made criminal any act prelimina,·y t.o or in further
a.uce of an attempt.,. or a solicitation to commit arson."" One 
state has enacted a slatute providing that JJrcparation to com
mit a,·son shall constitute an att.cmpt, "' and one state, prior 
to enacting its rcvi~cd code, made punishable al\y ad rlone 
"willfully and maliciou;;ly" that could or might re~ult in setting 
afh•e a at.ructure subject to :u·~011.'112 

Thcl'e have been other, scattered proviaions to the same ef
fect. These have puni,he<l any act preparatory lo the man-

'" Uange,•ou.; Dn>lf.' "'"· 14 ~ lo (ico. 6, cl,. ·48, § lo(IJ(d), •< RIR (1%1) Cl'cpcalcd 
l~fi.5} {not. c:uuplOO. with prosC'riptfon of )lt.~~mpl); Srulnon and Fre&hwatE:n' Fi~h.,,,.i~ 
(Pro~ction) (Sootlanc1) A<.•t, U § L6 Geo. 6~ ch. 2Gr § 8~ al 61 (1951): Official SeC'ret~ 
At.1.. 10 & L1 Geo. ti, eh. 7~, § i, at •1!:l'i' (1920). 

z.i,,; Regulation 00(1) oft.ht,! 01-!Jt!,1.'!I} (Goncral) Regu).at.i(mij (1~9). 

2-IS(¼.rdn~• v, Ak~n1:;d, lL%213 Q.8. 7~, 750r 2 All E.R. 306. ~Ll. 

'" fl 952) a !-l<acul<>ry lnstnunent• 31)(17 (No. 2091(14)), 

"' lllM. ~ 11.20.0,W: Cal. § -151,; lclsl\1> § 18-!!04(b); Md. aT1,, 27, ~ LO: lla,s, 
ch, 2~, ~ ~A: Miss. ~ 97-17-9; Nev. ~ 21~5.025(2): :Hi. § 16-11-200; l'eon. § :l!J-
60.l Vt. tit. n, § 5U5; W. Vs. ~ 61-3-4(a); Wyo, s ',-·7-1040>i. S•• also l'a. tit, 
18, ~ 1i10. Fru· a li3ting of statute& 111 ,::ff~L ~t th~ cilllc the }iodel C:ode w:n, pr-o
mru_e:,tcd, ,ee MPC 1'.D. 10 .c 67 n.288 (Li/60) . 

.-c., The M'li."-..:.:tchu$1~C.L~ provision, cited in not~ 2fi0 t.w.;yM,. i.<: not clear on wbeth~r l:IO 

ac.-t preliminary to a Kf>licit~ticm would ~uf:ficc. 

""':., •. § oo~.oi.;. 
:r;.a lml. Cod~ At)ll.. § 8,;-16-1-6 ~U>'M• t97fi) (rq.1~ l!;r,7), 

! 
i 



§ 5.01 L"CHOATE c 1m1·rns Art. !i 

ufar.t.ur·e. of illegal liquor,' .. an<l any act done with int()nt to 
m::siat a prfaonet· to cscapt-. 15& 

These provfaion~ ai·e exa.mplc8 of legislative efforta to cor
rect. the natTow circum;,crihing of allcmpt liability a11d, in ef
fect, eliminate the di~tinction between pt·cpar~tion and at
tempt. When the p1·epa1·Mion-attcmpt di.st.inetion i, made with 
a view towiml impo$ing liability in a, uroader elaRs of ca~e~ 
whare dangerou~ne~s of charactet· is plainly rn«nifested, the 
need r.or handling aome of these <,a,es Ly impoiling liability fot· 
pt·eparation is eliminated and the inciclencc of such enaetrncnts 
should be reduced. Tn at least ~ome ~tates ailopting the Model 
Code for·mulation. thia development. i!-ecrns to have taken place."' 
7. Ar.tem.11l.·i·r,g /.o ,1.;d. It was clear when the Model Code 

P£ovi•ion wa;; being <lr:ifteJ tha\. one who ai<led anJ abettecl, "" 
Rolieited '''' 0£ co.n&pit-ed with"" another· to commit an offense wail 
liable for any attempt maut· by the latter. nut there. wa~ little 
litigation concerning liahilit.y fo1· cotoJuct designed to aid anothe1· 
to commit a aimc when the crime wa;, not •~Otnmitted ot· attempted 
b.Y the othet· per~on. Subsection (3) would make such action a 
crimhial attempt. 

'l'wo eaReR, on n,ci1· fact8. invol\'eil a.tte111ptcd aiding and abet
ting. In one"• a police.man, dci<iring to as;,i~t an ilk-gal gamhlin)( 
establishment, telephoned the proprietors that the J)olicc were 
do~ing in. The police, however, were alreiidy in poRRP.Si!-ion of 
the prernist·s and one of the officer·~ answereil the phone. The 

264 Tt!1111. ~ 39· .2,>2".$. 

"",<cc, •.g .. Ala. §§ \BA-10-34, -10-So. 

lr.1. For example, be(c>rl-! th~ revi~ion of the penal ctl<lt!s. in Arkansas, Curutt"!d,icut. 
Oclawah!, Kf!ntucky, N'ebrru..ka, and Ko.rel, Dlt.kuta~ th~re were statut.t!l-1 in tho~e ~tatcs 
mklw,,: t'.l'iminal :my :iet l)l'Climinary Lll m· in i'11rI.her.moe of ml a.tl<:m(•l I.ii <:ornmit ar.wn. 
l9'WArk. Acts§ 4, .N'u :l.'! (~pr-!al~ 197li); Conn. Gen. Slit.I,. § ~!--8~(l9u8) (rE?pe-."f~ 
1971); I.kl. Gml•Ann. tit. 11. ~ 3oli(al(lilo.1)(rap•,,Je<l l!n'd); l(y. J(ce. Sutl, § 4::13.04(1(1) 
(1970)irepealod 1!116): Neb. Rev. St•t. ~ 2'1-004.04 (l9o6J (n,p"<ll<'<l W7!!); N.IJ. Rev. 
Code ~ 12-:1401} {1!)1i) {repealed Ht78). 'L'hl!~ z1rMi!'-iOJJ$ w~rc 1-cµeuJ~,1 when the 
Mc•lt!l Cnde'P. ~ub&truuial swp fur11tuh1 w~!) ~<l(lpted together ~••itl1 lhE> t•equircmcnt tb.ac. 
th~ :\etor'i «indllcl l-lC.n>~gir <.'.Ot-roboratc Jw Cl'imina.l purp,~. SGC A1·k. § 41-701{3); 
Coro,. ~ ~a-4~b): Del. tit. ll, ~ 0.12 ("l-luhl-ll~nt.ial step:• is ·•roi .ur.:t nr olJ'Waion which 
leave& no rca~n&b)o d11u)11. :-is tA.l the defendar:t'l inU:ntion 1,u commit the <1im,l'); Ky. 
~ 606.010(2) C'"m• •• Delawol'c); l\cb. ~ 2R-W1; X.£1 .. ~ 12.1-06-0C(l). 

:t.;; Pf!-4.lple v. Beu<"nato, 77 Col.Apr1.2d iM. l7-5 P.2d 296 C1946j: n~gin~ \'. E.Ml\ondc, 
26 l:.C.Q.ll. 152 (1~6~). 

1.· .... ThE:': Queen\'. <Joodrruoo, 22 U.C.C.P. 336 (ltii'~). 

tt.9 Pt-!opJ~ v. 'Renenato~ 77 Cal.App.2d ano, t 7!:i P.2d 2~1(j ()~46); St..--i.t...! v. Wilson, 311 
C:onn, ~ (L86i). 

tr.l)Cornmonwealth v. Hair.cs, 147 Pa.S11p1-!r-. \6.~, 2-4 A.~ d:; (1942}. 
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Art. 5 CIUM INAI. AT'l'BMPT § 5.01 
court hel<l the actor guilty of malfeasance in office hut predicated 
liability on ,in attempt to aid and abet the criminal operation, 
tn·ali~!( 1!-Uch attempt as a ground of gencnil criminal liability. 
[n the other caffe••1 a drivei· hi-ought a truckloacl of 11upplies t.o 
within several hundred yards of an illegal still, which was then 
i11 the hands of the policf!. The r.ourt. held that the defendant 
waa not guilty of attempting to manufacture illegal liqum· 01· of 
aiding and abctdug in ~uch manufacture, Lut did not consider the 
is~ue of attempterl aiding and abetting.••• 

Another in.tance of conduct designed to aid in the commission 
of a crime i.,,, suggestl·d b.v the case o( Slal.e i:. T,,Uy,"' in which 
a judg·e wa~ impeached f01• aiding and abetting the mul'de1· of one 
Hoas. The judge. knowing that armed men were pm·suing Ros;; 
in orde•· lo kill him and that a t.elegt'nm had bee11 ,e11\. lo Ross 
waming him of hi~ danger. sent a telegram to the telegraph op
ei-ator at the other end of thl• line, who was a friend of his, di-
1•er.ting him not to warn Ross. Ro~s wa~ not warnecl and wa$ 
killed by his pursuers. There was no evidence of preconcert be
tween the judge anrl Ros~'s purRuer~. If the judge had ueen 
unsuccessful in his effort to prevent Koss from being warned Sl\d 
Ro~s had e~c,wcd, 01· if, ,1otwithi$ttrndinJ.: the effective ~Up()rcs,ion 
of the warning, Ros?. had not been killed, the judge woulrl have 
engaged i11 <,onducl designed to aid I.he other~ io murder Ross 
and liability woulrl he e~tahlished unclei· 8ub,1ection (:l). 

Where, unlike the .Tally ease. th~ actor engages in conduct 
d<,$i!{r,ed t<t aicl an<tthf'.t' t.o c:ommit a c:rime hut does not. do all that 
is necessary to complete his design-as, for example, where the 
judge write~ out the tcleg,·au, $eekin!{ tu $Uppr<•~i!- the wa1·11i11g 
hut iR apprehenrled before he can ;;encl it-the applicable prin
ciple~ of liauility al'c ckdveu \,y co11siuering uoth Subsection (3) 
ancl Section 2.06. Section 2.06 e,1tahliRhe~ complicity in a com
pleted c1-ime where. with thl• nete~sary criminal purpose. the ac
tor "attempted to aid'' a.nor.her pet'~on to commit t.he r.1·ime. ••• 
',\,'hei·e the crime is incomplete, on the other hand, 8uh?.ection (~) 

i:"l,l ·w~i-1. \'. Corntr10JIW1-!~l,.h, 1:il\ V)f,, M!'i, 1:)7 S.F.•. 5.-=t8 <.1931). 

282 ln Austl·alia, tbcro ic; nn l)ft,•0$1~ l)f Rtl~mptin$t tu ma.k1~ u1tt!l>l-!1f l'ln :t,:,:~ory .-ifl.E:w 
c.h~ f>1.<"I.. n~x Y. M)f.l1t11~y. \ N.s.·w. 17 (1~)(11), And m~ny ofthe~tatut~in the t:uitc,d 
States cleruingwithspccifie attempts at anon p1'0s(:}.ibc nttcmpu. to nid. in ch<: ~unuoi$1!'.ioll 
uf $l1':,cuu. E . .(/., Cil. ~ ,J5h1; Fh .. ~ ~)1}.0.t;. 

283 102 A.la. 35. L& ~o. 722 (L&<:14). 

?"• Section ~.06 doc.s. not i!sclf contain cti.tcria f01.· w!lcn sneh an attempt occm·i. Jt 
is intended. bow1:\•~r. lltut tit~ l'r.lacull1.nJ:- l-1~1. Jhr1.h i11 St!c:t.ion IUll(l) H.fld (2) will ;,t.p~y. 
Timl-1, nnP, l:lttemptc; to aid when he hM the requi&ite criminal purpoM" and when he 
~,it.gage:> in the la"";t a~t OOCCS!$1al1' ror him l)l· wh,:n h,: t-:"n}{t~$1 ill a l-lUbl'ol~nti~l ~,.~,• ltnd 
hi.<i i."Ot1d11l"I. ~l.t•ungly t:11M'r,b,,~1.r~s hi<, I>UrpClij~. 
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§ 5.01 INCHOATE CHIMIIS Art. 5 

would lead to liability, by including any conduct that would e~
tahlish complicity undet· Sertion 2.06 if the crime were com
pleted."' 

Since Section 2.06 is p1•edicated upon the completed offen$e 
having occurred, Subsection (3) thus fills what otherwise would 
be a gap in coverage. The rationalA for inrlusion of the actor 
who attempts to aid is straightforward enough. Assuming sat
isfaction of the ordinary eritcria fo,. alLernpt liability, it i~ clear 
that he manife$tS thA Rame clangerouaness of chai·acler a~ the 
actor who himself attempts to commit the offense. Many re
cently enacted and pi·oposed revi~ed codes have comparable pro
vif::ions.u~ 

8. Remmciation: 1t was uncertain under the law p1;or to 
the drafting of the Model Code whethe•· abandonment of a criminal 
effort, after the hound3 of p1·epaxation hacl been surpassed, eon
stituted a defense to a rha1·ge of attempt. In passing on this 
is,me, court;; have customarily distinguished between ''voluntary" 
and "involuntary" abandonments. 

An ''involunta:ry" abandonment occurs when the actor ceai\es 
his criminal endeavo1· because he feai·s dete(,tio11 or apprehension, 
or because he decides he ";11 wait for a better opp01·tunity, or 
bccau•c his powers or instrument~ a>·c inadc<ruate for completing 
the crime.""' Thel'e has been no doubt that surh an abandonment 
does not exculpate the actor from attempt liability othe1·wi~e in
curred. 

A "\'oluntai•y"_ ahandonment occurs when therP. i$ a cha11ge in 
the actor's purpose that is not influenced by outaide circum
stances. This may be termed rP.rentance or change of heart.'" 
Lack of resolution or t.imidity may suffice."' A reapp1•afaal by 

:zes Spe,ciffoallv. 8ubscction (8) Pl'O\'l.<lcs that an3 conlhlet t.hut would ~l-l(~l,,li~h com
p.fo:it..~· un,lt!r $1-!,:1.i\m 2.(11) win suffice, Sef'.tion 2.06 prvvide~ that an at~m))t to aid is 
4uffident. Alld, as poin~d -0ut .supm in uoce ~,. whether an ott~mpt h::i.s uc:c:ul'Tlffi 
und<-l.' 8C<'titlll 2.06 1IE!p~111ls up11n wltti1.ht!r Lhe 1'.riLE!6~ o( S11\>sHc;(.iQnij (1) and (i) of t,,01 
'have been satisfied. 

tt.~s$$ Ariv.. § n~-\001(A)(3); Ark ~ ,11-702; (',4,l)(). ~ 18-2·Hll(2); Dcl. tit. ll, 
§ 533: Haw. ~ 10::,...501: Ky. f 500.010(3); )1,. tit. 17-A, ~ 162(3); N.J. ~ 2C:f>.. 
l(c); N.O. ~ 12.1--06-01(2); flrown Cmnfltn Fi,1.::1) n~p11r1. § 1001(2); Maas. (p) C'h. 
2()3, § 4-5(b): Mich. (p) S.B. !S2 i 100~; Vt. (p) ~ ~.4.2(3); W. Va. (pl§ 61-4-J(c). 

ti;-fStew.::ir( ..... St~l:f':, 85 Xt!V. ~8. •1M P.21191.1 (1969); Peopl~ .... Car..e.r, ?~Cal.App. 
4~~, 233 P. l0i>~ (L!l'l~): see l-'oople •· Corkery, 1::14 Cal.App. 294, 297, 2~ l'.2d 2ifi. 
BGS (19:J:l); cf :,;1.«e v. Mel,.rfey. 132 N.C. 1062. 44 S. E. 107 (190,~): Peop)ev. Staple•, 
6 Cal..4pp.3d GL, 8~ Cal.Rptl·. i>/!9 (l!m). 

~ Ptmpf~ v. V,in H~c.:ht., 12~ Ctf.l. Ai,p.211 2..:S. ZA..'l P.211 '/6,1 (H~J$); \,Veaver v. State, 
IIG Ga. oOO, 4.1 S.E. 74~ (1902). 

""Cf R,x v. P:<g,,, [1~3.~J Viet. J .. R. 3-~1 (A.u•tl.). 
3i:i6 



Art. 5 CRIMINA{. A'l'l'E~IPT § 5.01 
Lhe actor of Lhc criminal sanctions appliea.hle to his contemplated 
conduct would prMumably be a motivatfon of the voluntary type 
as long as the actor's fear of the law i$ not related to a partkular 
Lh•·eat of app,-ehcnsion or detection. Whether voluntary aban
donment~ constitute a. defense lo an attempt chaJ·ge ha.ij been far 
from clear, there being few clecisiou~ squarcl.Y facing the issuP.. 

If assault cases are not con~ide1·ed, the prevailing view-eon
truy to the geueral conceptions of the commP.nLators-was in 
favor of allowing volu11ta1-y desi;;Lance as a defense.2'0 Supp\c
mP.nting these "cxpres$" statements arP. opinions that have im-

. •plicitly accepted thi$ view by emphasizing I-he fact thaL de$istance 
in Lhe particular case was involuntary"' or by giving effect Lo 
voluntary dP.~iHancc b.v classifying the actor'R discontinued con
duct as "prepat·ation.''"" Support. for this position also wa$ dc-
1•ived from the widespread statutory de(iniLion of attempt-one 
who "does any act towm·d Lhc commission of such a. cri1ne, but 
fails or is prevented or intercepted in the perpetration thereof,""' 

. whicb, by euumera.ling involuntary causes of failure could be taken 
to cxclud(l voluntuy clei;i~tance. A similar implication wa.~ p:re/:'• 
ent in the often quoted judicial doctrine that an attempt requires 
an act that would, if Mt i11te1·ruf)lcd by an iutervening cau~e in• 

270 W~~\'4'!" v. State, ll6 Ga. 5.;(l. 42 8. E. 74,. (1002); Parkex \', :{tate, 29 Ga.App. 
2(l, J 13 S.E. 218 (L!l'.lZj; Pe.uple v. Spruill, 20 App.Uiv.2d 901, Z1S N. Y.S.2<1 9aL (1964); 
People¥. Grs1,., .. , 176 App.D:iv. 1!8, 89, 162 XY.S. ll8-1.3351rnl6): Queen,. T6pk•n, 
J Tivt.h.App.Ct. CMcs, (~pe nf G•H>•1 Hope, 47L (L884); se<s Peoplt-? ••· Von Hecht, 138 
Cal.App.2d 25, 36, 2Ra P.2d 'i'64, 77l (l!:I"~); 1•001)lt! \'. llontgomet')\ 47 Cal.App.2,11) 
la, 117 P.2<.1 4~7, 44~ (11141); 1'001,Je. v. Co.-1:,ry, 134 Cal.App. 294, 297, 26 P.2d 2.57, 
2W (l!:18S}; Griffin v. SI.lite, 26 Ga. 493, ii06 (IBM) (coo~urring opinion); People v. 
Dognda, 9 111.2<.I 198, 20a, 1a7 N.!:.2.d :186, ~~ (1956): People v. Youngs, !22 l,f\cl,. 
292, 300, 81 N.W. 114, 117 (18!)9) (dieeenting opinion); SM• v. G.-.y, Ill Ne~. 212, 
218-19, 81'. 4of>, 1~9-6U (188,j); l'coplo v. Collin•. 234 N.Y. a.;~, 860, rn7 N.F... 75I, 
71\.S (1922); People v. Lawtou, fi6 lla,b, 12(;, 13S (:-1. Y. 1867); Cummonwoalth v. 
Tadrick, l l'a.HUJWr. l)fi.5, 500 (1896); H.M. Advoc.it~ v. Camerons, ~ Soot.L.R. AA4, 
80fi (191 l), Cont>'<>, People¥, Rohin,on, 1$0 Cal.App.2d 745, 4 C-1.Rptr. 67~ (1\1()4)); 
Wiley•· State, 237 lM. fi60, 2(17 A.2d 47d (1965); Sc.,_. v. R")'eo, 7S )lo. S07, S17-18 
(1883); M,1.hi• v. State,&! .Nev. 402, 419 P.2d '1'75 (1900); Rex v. 1'•.<:•. [l!lAA) Viet. 
l.,R. 3.'Sl (Aust!.); Kcgh,. v. K..,h. 4~ W.W.R. (n.s.) 248 (~.sk. Ct. App. 1964); •ee 
People •· Cart..r. 7ll Cal.App, 49.'i, 500, 2.'ll! P. rn,;9. 1000 (11/2~); Corumonwe,11.h v. 
NP.ub;;1.uer, 142 Pa.Super. 028, AA.~. 16 A.2d 4W~ 4i'>2 CL!HO); Jn rt-! lfac;C1-ea, 1~ Jndian 
L.R. Allal\ab&d 111l (Cnm. App. lli93). 

"' Pl'<lple •· Gol&tcin, 84 Cal.Ar>p.2d iil'I, lid~. !91 P.2<1 HYJ, 10611948): 1'•01,l• v. 
hhwto, 1!\ Cal.App. mt, 122 P. 431 (m.2); 'J'he Queen v. Gm•l110<n, 22 U.C.C.P. 31l8 
(!A7l?): ,f. People v. Walker, sa c..i.2,'1 2r,o. 201 P.2d tl (1948). c,rr .. denied, SS6 u.~. 
940 ()949>; Commoow1-N1.lt.h .... Puretta, 74 Pa.Super. 46S (L9'i0j. 

:.rnt'n.ited State.a,,. gtcpbcnA, 12 F. n2 (C~G.D. Ore. l~); see Comnlllnwe.:J.Lh v. 
PeMlec, 177 M,ss. 267, 59 N. P.. 55 (ll/01); l-ho 1,!uocn v. ~kCsuu, 2x U.C::.Q.B . .;14 
(186,qj_ 
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§ 5.01 l!'o/CHOATF. CRIMES Att. 5 

dependent of the will of th,, actor, consummate the offense.."' 
The hulk of the decisio1i~ ~quai•ely de11ying the defe.nse involved 
as~aults, "" and these are distinguiabable. Whether they a1•e cor
rect need not he de<:irled he1·e; it is enough to note that something 
in the way of a substantive offen;1e had been committed and im
munity was acco1•dingly withheld. 

lt should be noted also that even where vohrntar.v desistance 
wa~ not a dcfen$e, abandonment by I.he actor may have ,·esulted 
in exoneration hy ncy;ating a criminal intent. When the chnrgc 
has been as;;ault with inte.nt to i•ap~ and the evidene" sho,<'s that 
the accused a()parently had it within his power to complete the 
offon$e, proof of voluntal'y abandonment weighP.d heavily in favor 
of the accused . .,. One ~tate. made it conclusive evidence that 
defendant ciid not intend to rape."' 

Subsection (4) allows abandonment as a defense only to an actol' 
who manife~ts a "complete anci volunta.r.v" renunciation of his 
criminal purpose. The requirement that the renunciation be 
"com(Jlcte and voluntary" involves two element~, both of which 
are explicitly set forth in the second pal'ag1•aph of the Ruh.'<ection: 
(l) the abandonme.nt of the c.riminal effot·t must originate with 
the acto1·, Slld not be influenced by external circumsiances that 
ine-rease the probability of detection or that make more difficult 
the accomplishment of the ci·iminal purpose; and (2) the aban
donment must be perm8l1ent and eomplcte, rathet· than temporary 
or contingent-it cannot be motivated hy a decision to po~tpone. 
the criminal concluct until a more advantageous time oi· to iransfer 
the rl'iminal effort to mother but Rimilai• objective or victim. rt 
should be emphasii-,ed, however, that the second element stated 
doe$ not impose on the defenclant the. impo.S$iblc burden of pl'ovil'lg 
that hence.forth his conduct will be lawful. On the contrary, once 
the defendant haa introduce.ii evideo(,e that the absnclonme11t was 

~;.t se~ 110LE> 11,1 ~rn-a. 
273 L,cv,i!> \'. 8~l~, !ln Ala. ::t80 (1800); Peop)e ,,. Stewart, 97 Cal. 2:lR. 512 'P. ~,;,18\:rJ); 

Pt-!opl~ , .. ,fohn~on~ t::a Cal . .;11, 6S l'. f/42 (190L); SLal.1-! ••· Smitb, 14 Dcl. {9 Ht,u$1t.) 
~,:~A. 441 (Ct. Hc:1t .:-l~i,.i-. 1R92); Paynt: ,,, Commonwealth, 138 K:t 229. 11n~.W. 
311 (J90i'); !>l•t• v. William.;, 1i1 N.G. 62S, 2S s.i,;. 40~ (IM':); Co'l\lllonwoal:.b V. 

F,ag;."n, HI() Pa. 10: 42 A. 374 (1899); r.I11v~r v. C,,mn11,nweaftb., 86 Va. 382. 10 S.F.. 
420 (L889); · s~e People,,, Cour:iei-. 79 Mich. 366, 368, 44 l\.\V. !i7', 572 (11:S'J0); cf, 
PP.npl~ v. F.&pMti, 82 Ca.l.App,2d 76. 1&5 P.2d ~6fi {l!M1). Compan• State v. CriU, 101 
W, Va.. 242. LS2 RR:. ,JOO (1!)26). Some of the ~-egoir,g ca~(:$. inv1,h·1-!d ~!;!;i;tUlt~ 'ifith 
in1A-!nl. l,n t'~IJe a fe,malc tmdm· the a~c OC ~on.~n!.. 

271} :~•ee Let,·i~ v. St«te~ 3.;; .-\la . .:!~ (U%1J); Hcni.et v. I·01·ril11ry, 2 Okla.Crim. 74, ~!I 
P. 1001Hl!l09); Sc\ddlcr \'. ~t.Atc. J2 'Lk·d!ri111. l!M (tf,,,')2); Mullins Y. Conunooi~oru.th, 
174 Va. 477, 5 s.1::.2,1.1n1 (tn:in,; &t,te ,. Gill, JUI w.va. 242, 132RR. ,1!,i\(19-26). 

t~1 Sparkman v. Stak, ~ .t'lu. 101, ~ So. X12 (l!l1'1:2). 
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Art. !i CRlllff'iAL A1•t' lHt PT § 5.01 
complete and voluntary, the prosecution has the burden, as llis
cussed below, of pro,>ir.g beyond a reasonable cloubl ihat he me1·ely 
decided to pMtpone his criminal conduci until a more advanta
geous time . 

.'J'he basis for allowing the defense involve;; two related con
$.iderat.iorrs. 

First, 1·ennncialion of c1·iminal purpose lc11d~ to negative dan
gcrou~nes8. As previously iodicated, much of the t·ffort devoterl 
to excluding early ·'preparatory" conduct from ci·imina.l aHempt 
liability ha,, been ba~ed on the desire not to imµosc liability when 
r.he1•e ii a.n insufficient Rhowing ihat the actor haR a fh·m purpose 
to commit the cl'imc ('ontemplated. In <ca~e~ where the acto1· has 
!{one beyond the line ch·awn for defining prepara.f.ior1, indirating 
prima. fade $Ufficient firmne~~ of rtn•µo,,e, ha shoulrl be allowed 
to rebut ~uch a conclusion by showing that he has plainly dem
onsvnied his lack of firm p111·post, b.v completely renounci11i,: hi8 
purpoile to commit the c1·ime. 

This ·line of reasonini,:, however, may prove un~ati,,factory when 
the actor has pi·oceedeti far towa,·d ihe commis,ion of the com
templaterl crime, 01• ha~ perhaps committe,l the "last proximate 
acl.'' It may be arguecl .that. wltatever the inference t.o he d rnwn 

· when the actor'" conduct wa;; in the a.rt,n uc,u- the preparation
attempt line, in ca~e• of furlht·r 1>rogreas the infer-,ncc of dan
ge1·ouane!!-S f.-om ~ncb an advanced c,i•iminal effort outweighs lhc 
countervailing inff<l'Allcc ari~ing from abandonment. of the effort. 
Howt'ver, it is in this latter cla~s of cases that the ~econd of the 
two polky C.OMidcralion~ eomes most ~troni,:ly into play. 

The second reai\on ro-,. allowing renunciation of criminal purpose 
a.~ n defense to an attempt cha.rgf< is lo provide actor~ with a 
motive fo1· cleRi~ling- f.-om their c1·imi11al defiigns, thereby dimin
ishing ihe 1·i$k tbat the dUh~lanlivc crime will be committed. 
While under t.he pr·opo~c<l subsection i\Uch encouragement i~ helrl 
oul at all stage.s of the <ci·iminnl effort, its significa!lc.e becomes 
greate~t *R 1.hc actor nears hia criminal nhjec\.ivt• and the risk thar. 
the crime will be completed i" corrc~pondingly high. At lht· very 
point whei·e abandonment lea~t infh1ent,e~ a judgment as to the 
dangerousne;;R of the actor-where the la,,t pi·oximalc act ha~ 
hf<.,n committed but tlie 1·e~ulting ,,rime can still be avoiderl-lhc 
inducement to <lesisl :,,.lemming from the ahanclonment defense 
a.<,hieves its greatest value. 

It is possil.tle, of course, that the i!f,ff<nsc of renunciation of 
criminal purpose may iiil<l lo the incentives to take the .fi·rst steps 
towa.i•il t'.l'itne. Knowledge t.hat uimina,l endeavors can be nnrlone 
with impunity may e11cou1·agc preliminary Rtep.~ lhn1. would not 
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§ 5.01 INCKOA'l'J::: CKUU!;S Art. ;, 

l,c urulcrtaken if liability inevitably attarbed to every abortive 
c1·imina.l unde1·trtking that l)Neeeded beyond prepantion. But 
thi~ is not a se1·ioua pl'Oblem. ~-fr~t, any consolation th.e actor 
might dl'aw frorn the abandonment defense would have to l,e tem
pered with the knowlerlge that the defensP. would b~ unavailahl~ 
if the actor'$ purpose$ were frustl'ated by external fo1·<,e,; before 
he had a.n oppo1·tunit_y to aLanJon his effort. Second, the cn
courag~•ment this defense might lend to the ac,01· taking prelim
inary atep~ woul<l he a fador only where the acto1· ,ra~ dul,iou~ 
of his ?Ian~ and where, CCHl~fHJUently, I.he p1·0Lability of contin
uance was not great. 

On balance, it i~ concluded that renunciation of criminal fJUl'

pose ,;;hould he a defense to a. criminal attempt chiu·ge becau;;e, 
a1:< to the early siage of an attempt, it significantly neg«tives dan
gerou~ne~~ of chm·acter, and, a~ lrJ later stage$, the value of en, 
touraging desistance outweigha the net dangerou~ness ;,;ho'k,1 by 
the a.bandonc<l crin,inal effort. And, because of the impor\.ancc 
of encouraging desistance in the final ~tage:'i of the attempt, the 
d-,fcn$c is allowed even when the last pt·oximate act ha~ occurred 
hut the criminal rMult c~n be avoided, as for example wben the 
ftt$C hi,s been lit but can ;;till be stamped out. If, however, the 
actor ha.~ pnt in motio11 forcc.s that he is powerles,;; to Rtop, \.hen 
the attempt has been completed a11rl cannot be abandoned. In 
n,:co1·rl wi\.h 1,1l'ior law,21• tht, actor can gain no immunir.y for his 
rompleted effort, a;; f01• example when he fi,.c;,,. at the intenrled 
vidim Lu\. mis~es; all he tan do is desist from ma.king a $(JCond 
attempt. }fo.~t ~f'.Cf'.nt.\y 1·evised codE-$ and proposal~ arlop!. a re
r.unciation defense substantially ~imilar to the Modd Code's.•" 

l:nder Subsection (4), renuncbtion is n:arle an affi1·mativc Jc~ 
fense; the 1,1rosecution i;,; not required t.o lli~prove it unle~;; and 
until thei·e ii$ evidence in it~ ;,,.npport, but the11 it must disprove 

"'The Quocn v. Goodman. 22 l.'.C.C.l'. :t.~8 (11!72): , .. Poople v. Corke>,', la.! 
Cal.App. 294, ?.n7-9~, ~• P.Z.1 z.,;, 258-59 (1933); State v. Gray, 19 Nev. 212. 218-
1~, 8 P. 4M, 49J (181!;;); l:oward v. Uommonwoalth, 207 V,. 222, 1485.E.:ld 800 (1966) 
(i.CmbkJ. 

'"' s., Ah. ~ 13.A-4-~Cc); !Ira. § 13-IOOo: Ark. ~ 41-701; Colo. § 18-2-101(8); 
Uonn. H 53a-49(c), -nil; Oel. t;t. 11, ~ 541; Fla. s 777.04(5l(a); (;.. ~ 26-100:~; 
R,w. ~ 70.~-.;:~; Ky.§ 506.0~0; Mo. tit. 17-A, § !;;,,{2): lllinn. ~ OOU.l·,(i); Mont. 
§ !14-4-103(4); XII.~ 629:l(ll[J; K.J. ~ 2C:~1(d); K.Y. ~ 40.IOC8l; S.O. ~ 12.l
fl6-0o(3); Ohio§ :!V'.l-3.02(Dl; Ore. § 161.480; l'a. tit. 18, ~ 90t(,·.); P.R. tit. 33, 
s 3123; Tex.~ lo.04; t:.S. h>J S. 1437 ~ !001(1') ~i.u. 1~78); Brown Comm'n ~·inal 
Rcpolt ~ IOM(3); Abto. \p) § 11.31.lrlll(c) (RR G61, Jan. 1978); o.c. (19'7!, p) ~ 22-
21(1(b)(l); Md. (p) ~ 110.15; llass. (µ) eh. 263, ~ 49(1,); llli,h. \p) S.B. 82 i lOOl(i); 
S.C. (J>i § 14.2; Tenr,. ~•) ~ 001; v,. (!') ~ 2.Hr~)\b): IV. Va. (J>i § 61-4-2. 

A~I ,,r th~ code:> and proposals ctiffcl' in lru~ trom U1t-! M,,Jei Code fonnulation, 
though rcw of. Ulo "'a.riat.iom1 c:r~'i.~ 1liff~renc~ in ~vb1'tanC'e. Of some :J~lificai\ec is 
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Art. ;; CROIINAL A'l'l'E:'.\IPT § 5.01 
the defense beyond a i·ensormblc doubt."" The decided caRes would 
seem to indicate that instance~ ofrenuncintion of criminal purpose 
are not freque11t, and that their occurrence is the1·efo1•e improb
able. :.\loreover, the farts that bear on such renunciat.ion .are 
most likcl.Y to bl' within the control of the defendant. Finally, 
this defense fa ohviousl_y a matter a!lcwed to be shown in miti
gation, tho status of which unde1· the law pl·ior lo the Model Code 
waR very uncertai11 and the allowance of which may present very 
difficult question,, of fact."'' Unde1·the~c tircum;;ta:nces it is proper 
to require the defendant to come fonvard fir8t with evidence' in 
support of the clefenRe. However. the Institute die! not believe 
it app1°01Jriak to go fuiiher and place the hul"dc11 of pc1·sua~ion 
on the clefenda.nt, a1; have roughly half of the recent revisions."'" 

thi:: Vl:f.riat.ion ~\lpt.ed in atatut~ and propos.aJs that explicitly µ1:ovi<l~ that. t.h~ lk•tur 
mu1t take 1\trthcr .stcpl th.At pri:-v~nt comrui:i'l~i111, nf 1.ht! t:rimi:: if abandonment does. not 
hy il:-1~1( pt>t-!Vf!n~ it. Fr,r• ex.unple, in the Delaware $tatlitc cited aboYc, Subsection {h) 
provide5-: 

J n ai.ny proHl::'\~ution for an attempt. to commit o. crime it is an affu.-nloti,•o defense that, 
under ciroomstanecs m,ani:festin,c:: a volunto.r?,· and t.'IIJnJ,l~c.e ~uun~i)ltiun of hi~ c,iminal 
purp.,$1~, cht! :i':cu~,1 )l\'\lid~d th~ oommiP-P.ion of the erime attempted by abroidoninp: 
hiti criminal effort and, if mm.·e abandonrncnc wat. in.~ufficit!nt to .1tc:mmi,lii:,h .1.H>id~nre. 
bJ• to.kin~ l'ur<.ht!t 1:md 11ffirm~t.iv~ ~t,epij which pre,\•ented the <'Omn'Uss.ion of the crime 
attempted. 

8ubsits1)ti&II}" $1inlil&r J:1ngu:.~ m:iy l:M:! ftumd in the t$tat~1tes, wpm., of Alabama, Kcn
tu<:ky, Afajne, ~ew Jeney, l\"orth Dakota, Ch-cgon, PC>msylvania 9l\d Tt!x.llSI, :t.1111 in ~u 
of U\c propo~ <'ilcd 91tpm. IJ~ug :dight?y diff~•'t!nt langu~e~ ArJ::utME, S-l6f;?'a·, alEo 
de.'lrly requirei:, that the oommi~on of the crime have been prevented. Th.1:1 lto11~1 
Code has similar Pl,'O\'l.Mon.~ in rMp(!Ct to liahilit)' for c:••imin:.l ~licit~ti,,n and oonepiraey, 
!-l""t.ion, ~.02(JI) ,nd ~.03(6), though not for atte,npt. 

The Arizona provision~ c:itod supttt, ma~t. it .l:lJl affirni.:ttivt d+?ftn~ to a prosecu.tion 
f11r 11LWmpL th)f.1. t.h~ dtf~ndant ''gave t.imely ~antln,g to la~v euforoorncnt authorjti~$. or 
otherv.ise made a 1-casolW:llc dtort to prevent th<: . . 1't!:-cult. whith ii:, t.he object 
of ch& at~m)lt.'' ~im.illU"' h,,ugu>ig~ may~ fouod in the $tatut.e& of Haw.ill and ~obraska 
and the propooal of the Dist:t.ict of Columbin, citcid stc7.wa. C:mttp(lt"$ MPC Set1,ion 
5.08(7)(c}, relating to the rluratiou of om/1'1 pltrt,itip.'it,ion in~ con.tipirac:y. 

llll> St-6 S~tbscctions (l), (2) and (S) l'~f Section 1.12. 

l'III Sf#I Re,.-\". Page, rnrJ3) Vict.L.R. &51 (AusU.); g: People v. Johnsiott, uu Cttl. 
.5LI, 63 }'. 842 (1901); Sparl<lrum v. 81.&te, 8~ Fl,. lol, 92 &,, 812 (1~22). 

tll? For formulations that phco tho bUl'dCll of ))Cl'$1U~.fon on Lh~ dt!Ct!ndant by a pre
ponderallec at Uh! <!\'W~nce, Jl~e At-k. §~ '11-'ifM~ -llO(t); Conn. §~ 53a-49(e}~ -12i 
IM. t;t. 11, §§ Ml, 801; Haw.~~ ·,or,...,;,ou), 70l-ll•(2)(b); Mc. tic. 17-A. ~~ 164(2). 
:;(~); 10!. H 62'9:l(llll, 626:7(1J<t,); N.,J. * 2C:l'>--1(,l); N.Y. §§ 40.11)(3), 2~.CU(2); 
N.D. *~ l2.l-fl6-0.,(Jl)(a), -01-03~~); 0,-,. §~ IGl.4:l0, .05o(2); 'J'cx. §§ IS.04(a), 
2.U4(<l); l'.S. (p) iJ. 1437 §~ lU0l(b), 111 (Jan. 197!!); J;ro"'n Conun'n ~'inn! Kcµort 
~~ J00.;(3). l03(3); Als,. (p) l~ 11.31.lOO(e), .n9000,J(2) (IT.B. 661, J,n. 1978); O.C. 
(l(i'i,Sp)H 22-2lO(b), -10.'3(2); Md. (pHs no.1~. t5.00(2); }fuss. (p)cl,. 268, §§ 49(b), 
·,<e); 'J'cnn. (p) §~ 904, 21.l4; Vt. (p) ~§ 2.4.4(Z)(I!), l.l.6(3j; //1: K,v. H iOfi.020, fi00.070. 

F' or revii:,~l codei:, and pl'Opot$::W. that agree ~<ith the Model Code poeition, .see Ala. 
§ l8A-4-2(c); Colo. §~ 1i;...2-l01(8), -1-40'1; Go. H 26-1003, -401(a); Ohio 
H 292:l.02(O), 2001.fln(A); Mich. 1p) 8.8. ill! § 1001(3); W. y,_ (p) §§ GL-4-2, 
-l-4{b). 
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§ 5.01 L'-CUOA'l'E CHJMl::S Art. 5 

In conRidering the s-igJJifi('.ancc to be attached to aba11donment 
of a criminal attempt, one solution that wa~ rejected in <h-aftir'1g 
the Model Code was rt•duction of penalty in the event of aban
donment."' ln?.ofa1• ag encounwement of desista.nce is con
cerned, reductions in ,;;anetioii would have to \,c very great to hav-, 
a substantial impact on those already engro~Red in n c.riminal at
tempt; indeed, it ia unlikely that anything short of complete im
munity would 8uffice. And ,~ith respect to the question of dan
gerousness, it ~eP.ms that once liability is establighf<tl, sanctions 
should be linked t:> neutralizing the acto1•'s dangerousnes.~ and 
determined on a broad basis with reference to the requirements 
of the part.icular offender. An autornatic reduction in the case 
of abandonment would be inconsistent with this ll.J>proach. 

9. No.t1J.1•e <•f C1•i,r,e Attenipte,t. The general rule al common 
law, both in England and in the UnitP.d Stales, has been that an 
attempt to commit a crime is punishable whethe1· I.he offense at
tempted ia a felony or a misdemeanor·.'•' There was, huwevt•r, 
a group of American decisiono1 that aupported the view that it i~ 
not criminal to attempt lo commit " statutory misilemeanor that 
is not 'malum in se."' It is unlikely that these decisions rep. 
reRented the law when the Model Code ;,ection was being conaid· 
ered."'• In any event, the exceptio11 has no justification a~d is 
not a.dopte<l by the Code. 

Of the Ame1•ica11 juri~<lictions that have enactf<cl somt, form of 
general attempt prnvi.;ion, moRt make 110 distinction between fel
ony and misdemeanor."' One statute is limited to attempta to 
commit felonies,,., onP. i~ apparently limited to attempt~ to commit 
critne~ punishable by imprisonment,"' one is limited to attempts 

'!'he}.'~ sit.at.Ult!:-. and 1•r-or,11:,i~l:-1 c:il.t!cl ~"1"'" in not.e 27~• do not indicate ph.,,ce1tu!11I. 
of 1.ht! hunJ~n on proof. 

ZS3 All,,fthE! ~vj:,ie.) c:0111-!l-l ;"ml prupu~.,cls a~ in acc1>nl ,rith the Model ClW'l,~ i,1 r+?jt!c,.ing 
this i:iolut.ion. 

""/J.ut ~l. Reg;n• v. Mor.n, [10.52) 1 All re.R 8<13 (C1im. App.). 

~enitod St.R~s: v. H~mrinK, 26 F.C>l,,'1. 2GS (Ku. ll'i,$t.1&) (C:.C:.U.C. 188J); SLatt! v. 
Redn.an, 121 S.C. 13(1, llS S.B. 467 (1!122); ',1,1tite.sidcs v. State. 791'em,. ~14 (1&1;$); 
s .. United State, v. Stopllcn,, J2 ~·. 52, 64 (C.C.ll. On,. lh':12); Collins v. City of 
l(.Q()tord; 1:14 Va. ~IR, iAA, 113 il. re. 13-5, 7•t0 (1922) (dictum); <f Lomb v. St~I.•, 67 
Md. 52<1, 10 ,\. 208 (l887). 

tuc(')tkn1.H \'. St ..... t~. :20.-=t Ab,. ;)13. 84 So. 74:~ (1911l): see CoJUllM'mwt!::i.llh v. Rodm~n. 
34 Pa.Super. 007 (1~07l; Unit<,d b~atc• v. M""°"· 20., F'.2,l MS, 8,W (2d Cir. 1953) 
Cdi:>scnting opi.11.fon). 

2l'1 The statu~s arc cited supt-a in note.~ :l-r. & 7. 

'" N.~I. ~ 4QA ... 2$-.1. 

2!9 W. Va. ~ 61-ll-8. 
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to commit feloniea, hatteriefi ancl thefts,'""' an<l one is limiterl to 
attempts to commit c~rtain felonies or crimefi puni~hablc by im
JJl'isonment. "' In those jul'is<liction~ that have no common la.w 
crin1ea, omi?sion of an offen~e from hoth the ge11el'al and specific 
attempt prohibition$ provide~ immunity for thoae who att.emµt to 
commit that offen~e.'" The Model Co<lc applies to attempts to 
commit ail substantive crimes without limitation."'" 

One of the qu(,stions frcquuntly litigated i;, whethe1· t.he1·e can 
he an attempt to attempt., As an absi.l'a<,t proposition of law the 
con.;truction haa been condemned by the majol'ity of ca.sc.s cen
si<lcl'it>i: the issue,"' and it .seems as a matter of sound analy.iis. 
that the cona!J:uction i~ not nP.cea~aJ"y. A" attempt to attempt 
can always bt, considered a more remote attempt to commit the 
Kame RUhRtantive ci·ime, ,.., provided, of course. that the conduct 
is sufficient to meet the ba?ic test of liability. Thu/$, if an assault 
i• a11 attemJJt to commit a Latkry, an attempt to assault ca111no,·e 
properly he charger) as itself an attempt to ,~otmnit i, battery and 
ib $Ufficit•ncy determined on that basis. ln any case, convktions 
ha.ve been ~ustainerl fo1· attempt~ \.O assault.'" 

'!'he situation is !:>omewhat. different when the attempt ia not 
described aa such, but is rlefinerl a;, an act clone with inlcnt to 
commit .some other crime. Among the traditional offeMP.fi bm·
gl:u·y is such ar. attempt-a hrP.aking and enteri,1!(" 11n<l~,r certain 
drcumstances with intent to commit a felony. But there h~s b~en 

,., w;,, ~ 9~9.:12(1). 

2" 'J'ClUl. g 39-603, -004. 

li'"'State \'. Sutherlin, 2~ Ind . .;151, 1.12 N'.E.2d 1•~ (U:K,O). 

· i!b K'cm~ of ~.ht,! pt'IIJNll-lf!<) c:rimiw~l r.ud~i- n114S1_~._ H. ,Jil-1,.ind.inn l,t"tween type!:$ of ~ub
scanti';e -0fferu.es. Th~ propoaab arc C'ited tu•pt-a in notes 4 & 7~ 

~!N Wili:ior, v. Stat<t!, ;)~ Cit. 2•l5 <.1871); $t;,.tf:' v. 'Taylor, 3,i~ Mo.~:;"~\ t:~ S.W.2d33G 
C1989j; 3~tc \". Uc'Wfa, 112 }lo.App. 346, 87 h.w. 38 (L905); :-!tRtc \'. 8.t.h:$1, 2 NI'!\'. 
26~ (1~61\); ~1.-..(,P. v. Jll'!W~l.l. 1AA K'.C. 62'7, '"1 s.i:::. ~5fi (1912:); Cnmmonwt-..alth \', 
Willm-d, rm Pa.Super. :~l:S~ 116 .-\.2d 1.;1 {l~G); Wi~c-ruan Y. Commonwealth, 148 Va. 
C),11, !:lO KE. 249 (1926); 11,:uJ,n~r \'. St.att:. :l.1 Wi::,.211 E0.1, 1-17 l\.W.2d 1U6 (1!Mi7); 
J(c:s: v. Snyder, 84 Ont.L.R. :n~. 24 C:m.Crim.C..,.Ann. 101 n~J~)- c,,,,MJ., ¥/h;t• 
\', $1.)f.1.t!, tM Ab .. !a2, 18 8(t 22,6 {JA94); )l(•Ol)lC t'. (Y<..:onncll, 67 :,,J, Y .~up.Ct. )09~ L4 
.N. f.S. ~lj (l89L); C"mmonwealth v. A.d~m!), 1l nvf'.ks Counly I..R.. 2AA (P.'L Q.S. 
1!161); Rex v. Bni·cr, 18 Con.Crim.I<. 184 (Ont. Ct. App. l~~L). lu lkx •· }icmry, 
Us Ont. W.N. :37t) (Ct. A1,p, 1911). t.hl-! f'.1111r1. di\·i1l1-!d ou L\11'! i:-il=lu~. 

2~ See 1::hll.'t(')l) V. State. 8 Ala.App. 296, 52 8o. !~94 (1913}; Wtl$101l \'. 8l,11L~, O:l G)f.. 
2<1~ (11:'M); St~t~ v. $)ll~!:$. 2 ).J,tv. 21>8 (181)4i)~ r;.f. St.aw. v. OaviF., l~ ~.H. l5k., ii!:J 
A.id d4l: (1967}. 

~!I'- All~n v. State~ 22 .~la .. ~1,1>, 7,1, 112 So. 1'17 {lt127): T1tlillet \'. S!.ate. 3'i Ala.App. 
4W~ 70 So.2d HJ {19.:i{•; Seate\', SkillinA~. 98: N.H. lW::l, 97 A.2d 202 (195:l); ~l~l~ 
v. Wili-1111, :?I~ Or~. K70, ::l,,16 P.~d l\!i (l!Jf.9) ,;'indudinJ,( ~x,~ni:,iv~ d(lClU~len!ation). 
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no difficulty in sustaining charges of attempted burglary. Nor 
has the1·e I,ccn difficulty generally in finding attempt liability 
when the ",;;ubstantive offense'' ia even more clearly an attempt: 
pu8~t•$sing burglar's tools with intent to commit burglary;"" con
veying tools into p1·ison IVilh inlent to facilitate an escape;"'" of
fering a bribe;""' exploding a subst3l1ce ";th intent to cause per
sonal injury;,..,. cmplo_ying a drug or inst-rument with intent to 
procw-e a mi~carl'iage; ''" procuring a noxious drug \\ith intent 
to supply it to another for the use in committing ahorliun. ,., 1''or 
each attempt \iahilit_y _has been sustained. It would he possible 
to treat each of these acta as an attempt to commit the more 
remote i<Ubl!-tantive crime, but this is unduly cumh11rsomc; the 
existing approach aeema 1n•eferahle. If a preliminary act is prom
inent enough to serve aa the basis of substantive liability, it ~hould 
also provide a sufficient foundation fo>· attempt liability, and it 
Call do so under this section. 

s«tion 5.02. Criminal Sollcitntion. • 

(1) Definition of Solicitation. A pel"!lon fa guilty of ~olieitation 
m tommit a crime if"ith the purpose ot promoting or facilitating 
its commi~~ion he commands, encou:ragcs or reque~t~ anoU1er per
son to Cll!,'tlge in specific conduct that would constitute _such crime 
or an attempt to c:ommit such crime or woutd· eatablish his com• 
plklty in Its commfa~ion or attempted COl'(lmi8s1on. 

297 l1copfo <·X t·t!l. 13\umk~ v. Fm-1ce•-. 300 :-J'. V, 4~1 f Ill N.E.2d 87(> (19fi0}. 

li~commonwcalch \'. K<1dm.an, 34 l'u.8UtJt'1 .. 607 (1007); H~e People Y. Webb, 127 
Miol\. 29, M :-1.W. 106 (19(J1). 

200 Peoplc ,,. J:S<:nnoct, ~ Aps,.Dj-.•. R71. 17(1 N. Y.Supp. '118, ah''d mt-m., 224 N. Y. 
594, 120 K. F.. R71 (191 ~). 

300 Couunon~.rcalth v. Koclu!r, 162 P.'l.Supijr. fi0.5, (10 A.2d B~G (l948). 
301 t>eovlc \', ~crgc1·, 181 Cal.App.2d 1i1, ~ P.:M 100 (1956). (,'vnJ,.10., Cum.n,on

..... ~itllh .... Wi11"'-t'1I, 17!) Plt..Sup~t•. AAS, t16A.2d 75J (195f.J: C::ocnmnnw~·dt.h v, Ada.me, 
11 Buck• County L.R. 233 (Pa. Q.S: 1~6L). 

302 R<:x "· Thorn11i:,,,n. [l~ll) N.Z.L.R. c;~1 (Ct. App.). 

"Hil.(OO>"f/, PrcM"ntcd to the lnstitut.c in '.l'cncath,•e l)raft Ko. lfi ~n(l coru!idere<l at 
th<: 1\-lay L960 M~1.U1~. .5«.f: A J ,l Pr-of'.~•lin~ 158 (lfW\ll). Subs.eC'tion (~) wa& ruwordt!d 
~ <l r~ult of dV!¢W!F.ion at that mccciu,.q- of the p~ltcl 8ub~oetion {4} of S~ion 5.01, 
ld. l.>1-~7. · L"rc$1Cntt.'1'1 ax~ifl tn thl'! In.-.1.iLul.t! in Utt! Prop11i:,ed Offi.cial Draft and con
si1J~1't-!il :md a1,pr-oved at• the May 1962 meeting. Ste AL[ .Proceed~~ 1 lfi-lR. 226-27 
(L!l6i). F'm• o,j~iaJ <let.oiled Comment, SU r. D. LO •t !;2 (19,\0). .s,. al,o W«hslc,•, 
,Jone:}. & Korn, The furtlm.,m.t 1J( /».~4cl(J.~ Crim.CPI' it1 t~~ Model l 1cnal Cdrl$ ,,{ Ut>t 
Aw,,)"ic-.an Lav.: Institute: Att'em:,)t~ .'•ioUeitatiot: and Gott.~piVU~. 61 C\1fum. [,.Rev: 5'1)

1 

621-28 (J96J). ~;hid, jJl Utt! cu~in t•:om,1il-11~ nf Lhe hl.tf'.k leU.er and commcnwn· of the 
Art.id,::~ i:,~ctimis in Tentative Draft ~o. 10, 

364 



June 05, 2019 - 4:00 PM

Transmittal Information

Filed with Court: Court of Appeals Division III
Appellate Court Case Number:   36132-2
Appellate Court Case Title: State of Washington v. Martie Marie Soderberg
Superior Court Case Number: 16-1-04252-1

The following documents have been uploaded:

361322_Briefs_20190605155341D3740357_7099.pdf 
    This File Contains: 
     Briefs - Appellants Reply 
     The Original File Name was Appellant's Reply Brief.pdf
361322_Other_20190605155341D3740357_8382.pdf 
    This File Contains: 
     Other - Appendix 1 and 2 
     The Original File Name was Appendix 2 Index MPC 5.01.pdf
361322_Other_Filings_20190605155341D3740357_4474.pdf 
    This File Contains: 
     Other Filings - Other 
     The Original File Name was Appendix 1 MPC 5.01.pdf

A copy of the uploaded files will be sent to:

bobrien@spokanecounty.org
lsteinmetz@spokanecounty.org
scpaappeals@spokanecounty.org

Comments:

Sender Name: Robert Seines - Email: rseines@msn.com 
Address: 
PO BOX 313 
LIBERTY LAKE, WA, 99019-0313 
Phone: 509-844-3723

Note: The Filing Id is 20190605155341D3740357

• 

• 

• 

• 
• 
• 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

APPENDIX 2 
 

INDEX TO MPC 5.01 AND COMMENTARIES 
 
 

FILED 
Court of Appeals 

Division Ill 
State of Washington 
6/5/2019 4:00 PM 



INDEX 

 INTRODUCTION        293   

 DEFINITION         295 

 COMMENT         298 

  1. PROBLEM OF DEFINITION     298 

  2. REQUIREMENT OF PURPOSE     301 

  3. IMPOSSIBILITY       307 

   A.  BACKGROUND      307 

   B.  POLICY CONSIDERATIONS     307 

   C.  MODEL CODE FORMULATION    317 

  4. LAST PROXIMATE ACT      321 

  5. GENERAL DISTINCTION BETWEEN    321 

   PREPARATION AND ATTEMPT 

 

   A.  PHYSICAL PROXIMITY DOCTRINE    321 

   B.  DANGEROUS PROXIMITY DOCTRINE   322 

   C.  INDISPENSIBLE ELEMENT APPROACH   323 

   D.  PROBABLE DESISTANCE TEST    324 

   E.  ABNORMAL STEP APPROACH    325 

   F.  RES IPSA LOQUITUR TEST      326 

  

  6. MODEL PENAL CODE APPROACH TO    329 

   PREPARATION PROBLEM 

 

   A.  REQUIREMENTS OF “SUBSTANTIAL STEP”   329 

         CORROBORATION OF PURPOSE 

 

   B.  SPECIFIC ENUMERATIONS     332 

    I.     LYING IN WAIT, SEARCHING,   333  

            OR FOLLOWING 

    II.     ENTICEMENT     334 

    III.    RECONNOITERING     335 

    IV.    UNLAWFUL ENTRY    337 

    V.     POSSESSION OF INCRIMINATING    340 

             MATERIALS 

    VI.    MATERIALS AT OR NEAR THE PLACE  343 

              OF THE CRIME 



    VII.    SOLICITATION OF INNOCENT AGENT  346 

    VIII.  OTHER PATTERNS OF PREPARATION  347 

               AND ATTEMPT 

 

   C.  FUNCTIONS OF THE JUDGE AND JURY   352 

 

   D.  CRIMINALITY OF PREPARATION    353 

    

 7. ATTEMPTING TO AID       354 

 

 8. RENUNCIATION       356 

 

 9. NATURE OF CRIME ATTEMPTED     362 

 

     

 

 

   

 

 



June 05, 2019 - 4:00 PM

Transmittal Information

Filed with Court: Court of Appeals Division III
Appellate Court Case Number:   36132-2
Appellate Court Case Title: State of Washington v. Martie Marie Soderberg
Superior Court Case Number: 16-1-04252-1

The following documents have been uploaded:

361322_Briefs_20190605155341D3740357_7099.pdf 
    This File Contains: 
     Briefs - Appellants Reply 
     The Original File Name was Appellant's Reply Brief.pdf
361322_Other_20190605155341D3740357_8382.pdf 
    This File Contains: 
     Other - Appendix 1 and 2 
     The Original File Name was Appendix 2 Index MPC 5.01.pdf
361322_Other_Filings_20190605155341D3740357_4474.pdf 
    This File Contains: 
     Other Filings - Other 
     The Original File Name was Appendix 1 MPC 5.01.pdf

A copy of the uploaded files will be sent to:

bobrien@spokanecounty.org
lsteinmetz@spokanecounty.org
scpaappeals@spokanecounty.org

Comments:

Sender Name: Robert Seines - Email: rseines@msn.com 
Address: 
PO BOX 313 
LIBERTY LAKE, WA, 99019-0313 
Phone: 509-844-3723

Note: The Filing Id is 20190605155341D3740357

• 

• 

• 

• 
• 
• 



June 10, 2019 - 11:10 AM

Transmittal Information

Filed with Court: Court of Appeals Division III
Appellate Court Case Number:   36132-2
Appellate Court Case Title: State of Washington v. Martie Marie Soderberg
Superior Court Case Number: 16-1-04252-1

The following documents have been uploaded:

361322_Briefs_20190610110819D3195618_6457.pdf 
    This File Contains: 
     Briefs - Appellants Reply 
     The Original File Name was Soderberg Reply Brief and Appx.pdf

A copy of the uploaded files will be sent to:

bobrien@spokanecounty.org
lsteinmetz@spokanecounty.org
scpaappeals@spokanecounty.org

Comments:

Appellant's Reply Brief and Appendix 1 and 2

Sender Name: Robert Seines - Email: rseines@msn.com 
Address: 
PO BOX 313 
LIBERTY LAKE, WA, 99019-0313 
Phone: 509-844-3723

Note: The Filing Id is 20190610110819D3195618

• 

• 
• 
• 


	Reply Brief (Filed)
	Reply Brief Intro (Soderberg)
	Reply Brief  
	Robert M. Seines, WSBA 16046


	Appendix 1 (Filed)
	Appendix 1
	MPC 5.01

	Appendix 2 (Filed)
	Appendix 2
	MPC 5.01 Index




