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A. ISSUE PRESENTED 

1. Whether, in the absence of the defendant making a colorable and 
fact specific argument supporting a claim of constitutional error in a prior 
conviction, must the State affirmatively prove, as an essential element of 
unlawful possession of a firearm, that the predicate felony conviction was 
constitutionally valid? 

B. STATEMENT OF THE CASE 

On August 9, 2019, following a jury trial, the Defendant was found 

guilty of two counts of Unlawful Possession of a Firearm in the First 

Degree, a violation of RCW 9.41.040. These charges stemmed from a 

disturbance at the Defendant's home where it was alleged the Defendant 

was in possession of two firearms. RP 55-61. Further investigation 

revealed the Defendant had been convicted of\ serious offenses in 

Georgia. RP 65-66. When confronted the Defendant initially claimed he 

had not been convicted of any offenses in Georgia, and he was being 

confused with his brother. RP 66. Later in his conversation with law 

enforcement he admitted that he had been convicted of burglary and 

armed robbery in Georgia. RP 66. 

Subsequent to being charged in this case the Defendant returned to 

his claim that his brother had actually committed the Georgia felonies. RP 

66, 74. The defendant repeatedly and consistently claimed he was not the 

person convicted of the Georgia crimes throughout the entire trial. RP 66, 

7 4, 145. He testified at trial that he had never been convicted of any felony 



in any State and, more specifically, had never been convicted of any 

felony in the State of Georgia. RP 145-46. The Defendant also testified, 

despite historical forensic science regarding fingerprint analysis and 

generally accepted biological truths, that he was not Victor Lewis James, 

the name used by the Defendant when convicted in Georgia. RP 147-150. 

Rather, the Defendant testified that the person convicted in Georgia was 

actually his twin brother from a "different mother" with whom he shares 

the same fingerprints. RP 147-150. The defendant's denial of his prior 

felony convictions was consistent throughout the pendency of the case 

against him. It was only after the trial had commenced, jeopardy had 

attached, the State had presented its evidence and rested its case that the 

defendant challenged the constitutionally of the underlying Georgia pleas, 

while continuing to deny that he was the person who actually pled guilty 

to the offenses in Georgia. RP 124. 

To establish at trial that the Defendant had in fact been convicted in 

Georgia the State introduced certified copies of conviction documents 

from the State of Georgia showing the Defendant had been convicted of 

multiple felonies between 1989 and 1991. Ex. 8, RP 226. The State also 

presented the testimony of a WSP fingerprint examiner who positively 

matched the defendant's fingerprints, taken as part of the booking process 

for the case at bar, to those of the person convicted of the Georgia crimes. 

RP 119. 
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The jury verdict con-ectly rejected the defendant's claims and found 

him guilty at trial. CP 89-90. 

C. ARGUMENT 

1. In the absence of the defendant making a colorable and fact 
specific argument supporting a claim of constitutional error in a prior 
conviction the State was not obligated to affirmatively prove, as an 
essential element of unlawful possession of a firearm, that the predicate 
felony conviction was constitutionally valid. 

The defendant is challenging the constitutional validity of crimes 

which he insisted at trial were committed by another. When an appellant 

challenges the sufficiency of evidence supporting a conviction, the 

reviewing court views the evidence in the·light most favorable to the State 

and determines whether any rational trier of fact could have found the 

essential elements beyond a reasonable doubt. State v. Green, 94 Wn.2d 

216,221,616 P.2d 628 (1980). 

When the existence of a prior conviction is an element of a crime a 

defendant may challenge the constitutional validity of the prior conviction. 

First, a defendant may raise a defense to such a prosecution by 
alleging the constitutional invalidity of a predicate conviction, and 
second, upon doing so, the State must prove beyond a reasonable 
doubt that the predicate conviction is constitutionally sound. In 
raising this defense, the defendant bears the initial burden of 
offering a colorable, fact-specific argument supporting the claim of 
constitutional error in the prior conviction. Only after the defendant 
has made this initial showing does the State's burden arise. 

State v. Summers, 120 Wn.2d 801,812,846 P.2d 490 (1993). 
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In the instant case the Defendant never offered a colorable, fact­

specific argument supporting the claim of constitutional error in the prior 

conviction nor availed himself pre-trial of CrR. 8.3( c) or post-trial of CrR 

7.4(a)(3) motions to challenge the sufficiency of the constitutionality of his 

prior convictions in Georgia. Rather the Defendant waited until jeopardy 

attached and the State had rested before challenging the constitutionality of 

his Georgia convictions - convictions he vehemently denied before the jury. 

RP 123-128. This strategy of challenging the constitutionality of the 

underlying convictions, without alleging any specific claim of 

constitutional error and coupled with an adamant denial of that these 

convictions throughout the trial, deprived the State of any meaningful 

opportunity to respond. 

Given the timing of the argument regarding the constitutionality of 

the underlying conviction, it appears that the argument was only researched 

on the morning that the argument was made. RP 126. Additionally, at the 

time the defendant challenged the underlying Georgia convictions the trial 

court specifically found the defendant had not presented any evidence that 

there was some problem with the underlying convictions. RP 139. In fact, 

the Defendant has yet to make any colorable, fact-specific argument 

supp01iing the claim of constitutional error in the prior conviction beyond 

vague "how do we know" speculation. 
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Even more at odds with the argument on appeal is that during trial 

the Defendant failed to even acknowledge that he was the person convicted. 

Rather, the defendant is offering a "catch-22" argument to this comi-"l 

was not the person who was convicted of these offenses but whomever did 

plea to these crimes did not understand their constitutional rights. I think." 

RP 147-150. 

In short, the defendant denies his Georgia convictions, blamed 

another for his plight and now seeks to challenge the constitutional validity 

of this "other's" convictions. All without acknowledging his own criminal 

history. This should not be allowed and is not supported by law. 

D. CONCLUSION 

The Defendant's conviction should be affirmed. 

Respectfully submitted this P1 day of May, 2019. 

no,,..J)L/1,t.~ 
DAVID M. WALL 
W.S.B.A. No. 16463 
Chief Deputy Prosecuting Attorney 
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