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lll. INTRODUCTION

For worker's compensation purposes, the rule of law states
that benefits should be based on the injured worker’'s wages at the
time of their injury/occupational disease. RCW 51.08.178(1). In
this case, the trial court calculated Mr. Charles Anderson’s wages
based on his salary, health care benefits and bonuses. However, it
committed reversible error by failing to include in his wage
calculation, the reasonable value of his employer-provided,
maintained and insured vehicle. Mr. Anderson appeals the trial
court’s decision, contending the reasonable value of his employer-
provided vehicle which, by agreement, was utilized for both work
and personal use, as well as the reasonable value of fuel,
insurance and maintenance should have been included as “wages”

as defined by RCW 51.08.178(1), which is defined in context below.

IV. ASSIGNMENTS OF ERROR

(1) The trial court erred in entering Finding of Fact #1.2(4),
which states: “Based on the entire record, there is insufficient
evidence to show that the value of an employer-provided vehicle,
fuel, insurance, and maintenance are included as other
consideration of like nature.” (CP 126)

(2) The trial court erred in entering Conclusion of Law
#2.1(3), which states: “Mr. Anderson failed to establish a prima



facie case.” (CP 127) This sentence is completely ambiguous and
in no way necessarily follows from the court’s findings.

(3) The trial court erred in entering Conclusion of Law
#2.1(4), which states: “Mr. Anderson’s appeal from the Department
order dated August 10, 2015, is dismissed for failure to present a
prima facie case for the relief being sought as required by RCW
51.52.050.” (CP 127) This conclusion repeats the essence of
Conclusion of Law #2.1(3) above.

(4) The trial court erred in entering Conclusion of Law #2.2,
which states: “The Board’s September 20, 2016 order that adopted
the August 18, 2016 Proposed Decision and Order is correct and
affirmed.” (CP 127)

(5) The trial court erred in entering Conclusion of Law #2.3,
which states: “The August 10, 2015 Department order which

affirmed the March 10, 2015 order that established Mr. Anderson’s
wage rate, is correct and affirmed.” (CP 127)

V. ISSUE PERTAINING TO ASSIGNMENTS OF ERROR

Under the specific facts of this case, did the trial court
commit reversible error when it determined the reasonable value of
Mr. Anderson’s employer-provided vehicle, as well as the monetary
value of thé insurance, maintenance and fuel provided to keep the
vehicle in good working order should not have been included in the
Department of Labor and Industries’ (Department) monthly “wage”

calculation pursuant to RCW 51.08.178(1)?



Vi. SHORT ANSWER

Yes, for three reasons. First, the vehicle was a bargained-
for fringe benefit of Mr. Anderson’s employment contract-for-hire
with Columbia Basin, LLC. The monetary value of this fringe .
benefit (as well as diesel fuel, insurance and maintenance) is a
“readily identifiable and reasonably calculable in-kind component™
of Mr. Anderson’s lost earning capacity. Second, our state
supreme court has consistently held that the purpose of time loss
compensation is to properly reflect the injured worker's actual lost
earning capacity, therefore, it is vital that the wage statute, RCW
51.08.178(1), be interpreted in a way that accurately reflects Mr.
Anderson’s real lost earning capacity. Finally, as will be seen
below, having reliable and readily available transportation was a
fringe benefit that was “critical to protecting [Mr. Anderson’s] basic
health and survival” during his period of disability, a requirement set
forth in Cockle v. Department of Labor & Indus., 142 Wn.2d 801,

822, 16 P.3d 583 (2001).

' See, Cockle v. Department of Labor & Indus., 142 Wn.2d 801, 822, 16 P.3d 583
(2001).



VIl. STATEMENT OF THE CASE

The underlying facts leading to this appeal are not in dispute.
At the time of his appeal to the Board of Industrial Appeals (Board)
in 2016, Mr. Anderson was 57-years old (DOB 5-23-59). He
worked as a transfer station manager for Columbia Basin, LLC for
approximately 29 years. In 2013, the Department accepted Mr.
Anderson’s claim for an occupational disease pursuant to RCW
51.08.140.2 The date of manifestation was determined as January
11, 2011, which is the date the disease in his cervical spine first
required medical treatment. (CP 18, 32, 65-66)

In his position as transfer station manager, Mr. Anderson
earns a salary of $5582.94 per month, receives health care benefits
of $785.74 per month and earns a $250 bonus each month. (CP
18, 26, 33, 65-66) Since approximately 1998, Columbia Basin
began providing Mr. Anderson with a company-owned vehicle for
both employment-related activities (including transportation to and
from work) and personal use. All the costs associated with the use
of the vehicle (i.e., maintenance, fuel, tires and insurance) are paid

by the employer. (CP 67,75-77)

2 "Occupational disease" means such disease or infection as arises naturally and
proximately out of employment under the mandatory or elective adoption
provisions of this title.



In 2012 Mr. Anderson filed a claim for an occupational
disease with the Department, which was initially rejected. He was
forced to hire legal counsel to appeal the rejection before the
Department (approximately one year later) finally accepted the
claim. The Department refused to include any monetary value for
Mr. Anderson’s employer-provided, insured and maintained vehicle
in his wage order in this claim. This decision was affirmed by the
Board and the Benton County Superior Court. This appeal
resulted. (CP 1, 5-8, 10-14, 18-23, 26-33, 124-130)

The sole issue raised by Mr. Anderson at all stages of
appeal is whether the readily identifiable and reasonably calculable
in-kind component of Mr. Anderson’s employer-provided vehicle,
fuel, maintenance and insurance should have been included in the
Department’'s wage order in calculating his time loss compensation.

(RP 5-8)

VIIl. ARGUMENT

A. STANDARD OF REVIEW
RCW 51.52.140 provides in pertinent part that “the practice
in civil cases shall apply to appeals prescribed in this chapter.

Appeal shall lie from the judgment of the superior court as in other



civil cases.” For this reason, the role of the Court of Appeals in
worker's compensation appeals is different than is typical for
appeals of other administrative decisions pursuant to the
Administrative Procedure Act (APA), Ch. 34.05 RCW, where it sits
in the same position as the superior court. Rogers v. Dep't of Labor
& Indus., 151 Wn. App. 174, 180, 210 P.3d 355, review denied, 167
Wn.2d 1015 (2009). Instead, this Court usually reviews the record
to see whether substantial evidence supports the trial court’s
findings of fact and whether its conclusions of law flow from the
findings. Hill v. Dep't of Labor & Indus., 161 Wn. App. 286, 292,
253 P.3d 430, 433 (2011).

A case such as this, however, which relies solely on the
interpretation of a statute is a question of law that is reviewed de
novo. Cockle, 142 Wn.2d at 807. Just as in Cockle, this case turns
on the interpretation of RCW 51.08.178(1), a statute our state
supréme court has already deemed ambiguous. Cockle, 142
Wn.2d at 821-822 (citation omitted). The Cockle court also
reiterated the Industrial Insurance Act, Title 51 RCW, is remedial in
nature and must be interpreted with all doubts resolved in favor of
the injured worker. /d., at 819-820. Its central objective is to

reduce to a minimum “the suffering and economic loss arising from



injuries . . .” that occur during employment. /d., at 822 (quoting
RCW 51.12.010). In 1971 the A was overhauled and the wage
calculation sections were specifically rewritten to reflect the actual
lost earning capacity of the injured worker at the time of the injury.
Id.

B. BACKGROUND INFORMATION

1. Industrial Insurance Act — Lost Earning Power

When an injured worker is temporarily disabled, under
certain circumstances wage replacement benefits may be available
under the IA. See, RCW 51.32.090; Hubbard v. Dep't of Labor &
Indus., 140 Wn.2d 35, 37 n. 1, 992 P.2d 1002 (2000). If the injured
worker is able to return to work but their former earning power is
only partially restored, they may be entitled to benefits known in the
industry as “loss of earning power.” RCW 51.32.090(3); Hubbard,
140 Wash.2d at 37 n. 1, 992 P.2d 1002. It is the injured worker's
actual wages at the time of their injury that determines the amount
of their loss of earning power benefit. Cockle v. Department of
Labor & Indus., 142 Wash.2d 801, 806, 16 P.3d 583 (2001); see
also RCW 51.32.090(1), (3); RCW 51.32.060(1). The term wages

is defined in RCW 51.08.178(1), which states in relevant part:



For the purposes of this title, the monthly wages the worker
was receiving from all employment at the time of injury shall
be the basis upon which compensation is computed unless
otherwise provided specifically in the statute concerned.
;l.'.he term “wages” shall include the reasonable value of
board, housing, fuel, or other consideration of like nature
received from the employer as part of the contract of hire . . .
(Emphasis added.) Our state supreme court has been called upon
several times to determine what type of non-cash wages should be
considered for time loss compensation calculations. See, Cockle v.
Department of Labor & Indus., 142 Wn.2d 801, 16 P.3d 583 (2001),
infra, (employer paid health care benefits must be considered)
Gallo v. Dep'’t of Labor & Indus., 155 Wn.2d 470, 120 P.3d 564
(2005) (employer contributions to trust funds and life/disability
insurance & pensions per collective bargaining agreement not cash
wages for time-loss compensation calculations); Erakovic v. Dep't
of Labor & Indus., 132 Wn. App. 762, 134 P.3d 234 (2006),
(employer's payments for social security, medicare, industrial
insurance benefits, or premium payments for accidental health,
dismemberment or disability insurance not considered); Ferencak
v. Dep't of Labor & Indus., 142 Wn. App. 713, 175 P.3d 1109

(2008), affd on other grounds sub nom in Kustura, infra, (claimant

not entitled to holiday and vacation days earned but not taken in



wage calculation); Kustura v. Dep’t of Labor & Indus., 142 Wn. App.
655, 175 P.3d 1117, amended on den. of recon., review granted
165 Wn.2d 1001, 198 P.3d 511, affd on other grounds 169 Wn.2d
81, 233 P.3d 853 (2010) (employer dental insurance payments
required to include as form of health coverage); Yuchasz v. Dep'’t of
Labor & Indus., 183 Wn. App. 879, 335 P.3d 998 (2014), infra,
(gasoline provided for vehicle not cash wages for time-loss
purposes). Mr. Anderson’s issue has not yet been considered for
reasons that are set forth in detail below.
2. Cockle

In Cockle v. Department of Labor & Indus., 142 Wn.2d 801,
16 P.3d 583 (2001), our state Supreme Court interpreted the
meaning of a phrase from the statutory language of RCW
51.08.178(1): “board, housing, fuel, or other consideration of like
nature.” (Emphasis added.) The issue was whether the value of
employer-provided health care benefits should be utilized in
calculating worker's compensation benefits. The Cockle court
ultimately held the health care benefits should be considered,
determining the statutory phrase in question meant “readily
identifiable and reasonably calculable in-kind components of a

worker’s lost earning capacity at the time of injury that are critical to



protecting workers’ basic health and survival’ by differentiating
between core nonfringe benefits such as food, shelter, and health
care and other types of fringe benefits. Cockle, 142 Wn.2d at 822.
It candidly stated that although the term will necessarily include
some non-cash wages not every employer-provided benefit shouid
be considered when calculating worker's compensation benéfits.
Id.
a. Readily Identifiable and Reasonably Calculable In-Kind
Components

The monthly value of Mr. Anderson’s employer-provided,
maintained and insured vehicle is a readily identifiable and
reasonably calculable in-kind component of his monthly wages.
See “IRS Publication 15B” in the Appendix. At the hearing, Mr.
Anderson explained to the Board his employer had provided him
with a truck on a constant basis since approximately 1997. The
truck was his to use as he saw fit, “24/7.”  Mr. Anderson testified
the employer paid “100%” for all maintenance, tires, insurance and
fuel “so there was no expense to me.” The vehicles provided were
late-model, extended cab, four-wheel drive, diesel trucks. Mr.
Anderson provided the Board with an estimate of the number of

miles he drove his truck on a monthly basis, broken down by

10



personal and employment-related uses. He testified he was not
required to keep exact records for mileage purposes for his
employer. (CP 67-72) At the hearing, no questions were elicited of
Mr. Anderson regarding the tax implications of driving an employer-
provided vehicle, but this information is readily identifiable and
reasonably calculable by the employer because driving a company-
owned vehicle is an IRS Code taxable event. See Appendix, “IRS
Publication 15B.” If this court remands the case to the Department
for recalculation of Mr. Anderson’s wages to include the
transportation costs described, Columbia Basin, LLC’s payroll
records will disclose this information.3
b. Critical to Protecting Workers’ Basic Health and Survival

The monthly value of Mr. Anderson’s employer-provided,
maintained and insured vehicle is also critical to protecting his basic
health and survival, consequently the Department should have
included this value in Mr. Anderson’s wage order. Although
Columbia Basin, LLC may not have provided, insured and

maintained a vehicle for Mr. Anderson with the sole purpose of

3 At the Board hearing, the CFO for the employer, Mr. Hill, testified he had only
been with Columbia Basin LLC for a short time and was not familiar with the
preparation of Mr. Anderson’s tax year-end W-2s nor whether the use of the
vehicle was reflected on it as a taxable benefit. (CP 77-78)

11



protecting his basic health and survival, it is a fact of life in modern
times that a reliable vehicle in good working order has absolutely
become a basic health and survival necessity for working families
residing and/or working in rural areas. Vehicles in sound working
order, employer provided or not, are necessary in order to travel to
and from work where income is earned to provide for the
necessities of life including food, shelter, clothing and health care.
Additionally, most families in more rural areas rely on a vehicle to
transport them to and from not only their employment but also to
grocery and other retail stores where clothing and life-sustaining
food and medicines are purchased. Vehicles transport the sick to
health care facilities, including emergency care providers. Without
an ability to get to their job(s) families cannot earn money to pay for
utilities, including heat, which our supreme court has held is a basic
health and survival necessity. All of these purposes are consistent
with the Cockle test. Under the very specific facts of Mr.
Anderson’s case, the trial court failed to recognize that he did,
indeed, present substantial evidence that the value of the use of the
employer-provided and maintained vehicle afforded him the ability
to get to work on a daily basis in order to earn wages with which to

purchase basic necessities of life for himself and his family. This

12



analysis pertains to all employees similarly situated to Mr.
Anderson that live and/or work in regions other than major
metropolitan areas, where mass transportation is available. Mr.
Anderson also testified that he is required to perform ever-changing
errands on a daily basis. His employment depends on his ability to
accomplish these duties.

The Department may argue, as it did below, that Mr.
Anderson’s use of the employer-provided vehicle was merely
another “commuting cost” similar to on-site parking, bus passes,
ferry tickets, vanpools, shuttle service, electric vehicle charging
stations and bike lockers. However, a critical distinction needs to
be made here. Mr. Anderson does not live and/or work in a major
metropolitan area. He lives and works in a much smaller
community where he is not able to rely on a ferry or other type of
mass transportation system to get him to his job site consistently on
a daily basis. This is true of most citizens living in rural areas of the
state. While perhaps not true in a major metropolitan area such as
the Yuchasz court considered, infra, Mr. Anderson’s vehicle is a

basic health and survival necessity in his area of the state.

13



3. Yuchasz

The Department will most likely rely heavily on a Division
One opinion, Yuchasz v. Dep't of Labor & Indus., 183 Wn. App.
879, 335 P.3d 998 (2014). This case addressed the issue of the
value of employer-provided gasoline as “wages” for purposes of
calculating loss of earning power benefits. The Yuchasz court
relied on the Cockle court’s discussion of fringe versus nonfringe
benefits before ultimately determining that the value of the
employer-provided gasoline for the injured worker’s travel between
home and work was merely a “regular’ fringe benefit because it
was not critical to his basic health and survival. Yuchasz, 183 Wn.
App. 879 at 889.

As noted above, Mr. Anderson’s case is one of first
impression because Yuchasz is distinguishable. The employer-
provided vehicle in Yuchasz was supplied only for Mr. Yuchasz to
get back and forth to work. The vehicle was never intended to be
used for anything other than driving back and forth to work and
between job sites. Yuchasz, 183 Wn. App. 879 at 882, 884-885.
Here, in contrast, it is undisputed that Mr. Anderson’s employer-
provided vehicle was intended for his personal use in addition to

employment related uses. The employer-provided vehicle was the

14



one Mr. Anderson used on a daily basis, seven days a week. He
estimated he drove the truck about 1000 miles per month with
approximately 40% of that number not employment related.* (CP
68-72, 76-77; RP 6-7) The holding of the Yuchasz court was
limited to the value of gasoline provided by an employer to an
employee that drove the employer-owned vehicle to work each day.
Id. at 891. Mr. Anderson requests this court address whether the
monetary value of the employer-provided vehicle, including the
gasoline, maintenance and insurance are wages that should have
been used in calculating his loss of earning power.
C. NO VERTICAL STARE DECISIS

Our state Supreme Court has recently held that although
one division of our three Courts of Appeal should give “respectful
consideration” to decisions of another division, it does not require
application of stare decisis to the earlier decision. Matter of Arnold,
190 Wn.2d 136, 147, 410 P.3d 1133 (2018). As a result, this Court

is not required to follow the Division One Yuchasz decision.

4 Mr. Anderson testified he counted the 20 miles he drove back and forth to work
(100 miles weekly) as employment related. In answer to counsel's question, he
testified that if driving to and from work should have been counted as personal
use the number would increase to 60%. (CP 69-70)

15



D. VEHICLE CONTRACT AS WAGES

An opinion on this issue is necessary because the
Department, relying solely on Yuchasz, has unilaterally changed its
policies and procedures manual and refuses to consider, under any
circumstances, whether the monetary value of an employer-
provided vehicle, including maintenance, insurance and gasoline is
appropriate in making a wage calculation for loss of earning power
purposes. (CP 79-84) This is inappropriate, prejudicial and a
complete abdication of the Department’s duty to fairly care for the
injured workers of this state who have no other remedies under the
law.

There is no controversy that Columbia Basin, LLC has
provided to Mr. Anderson a vehicle for his personal and
employment use for approximately 20 years. As noted above, this
provision is part and parcel a portion of Mr. Anderson’s contract for
hire that constitutes a readily calculable and fully taxable economic
gain to him. The Yuchasz decision calls employer-provided
gasoline an unnecessary fringe benefit and therefore summarily
dismissed it as not belonging in the wage calculation. As set forth
above, this is a Division One decision, which is mandatory authority

only in Division One.

16



Even so, the Department unilaterally adopted the Yuchasz
holding into its state-wide policies and procedures manual and all
Department employees must abide by its mandates. [ncredibly, the
Department, in every case under every circumstance, refuses to
consider the value of an employer-provided, maintained and
insured vehicle as wages for purposes of calculation of worker’s
compensation benefits. Mr. Anderson urges this court to consider
the larger implication of this action.

E. AMBIGUITIES RESOLVED IN WORKERS’ FAVOR

The lIA is the result of a compromise between employers
and workers. Employers of the state have accepted limited liability
for claims that may not have been compensable under the common
law and in exchange, workers have forfeited common law
remedies. Cowlitz Stud Co. v. Clevenger, 157 Wn.2d 569, 572,
141 P.3d 1 (2006). In effect, the lIA provides sure and certain relief
to injured workers, regardless of fault, while limiting employer
liability for industrial injuries. RCW 51.04.010; Dennis v. Dep't of
Labor & Indus., 109 Wn.2d 467, 470, 745 P.2d 1295 (1987). For
this reason, all doubts and ambiguities found within the language of
the Il1A must be resolved in favor of the injured worker in order to

minimize “the suffering and economic loss’ that may potentially

17



result from work-related injuries. RCW 51.12.010 (emphasis
added); Mcindoe v. Dep't of Labor & Indus., 144 Wn.2d 252, 256,
26 P.3d 903 (2001); Cockle v. Dep't of Labor & Indus., 142
Wash.2d at 811, 16 P.3d 583 (2001) (“[W]here reasonable minds
can differ over what Title 51 RCW provisions mean ..., the benefit of

the doubt belongs to the injured worker.”).

Xl. ATTORNEY FEES

If successful in his appeal, Mr. Anderson requests he be
awarded attorney fees. Such an award in IIA appeals is controlled

by RCW 51.52.130, which provides in relevant part:

If, on appeal to the superior or appellate court
from the decision and order of the board, said
decision and order is reversed or modified and
additional relief is granted to a worker or
beneficiary, or in cases where a party other
than the worker or beneficiary is the appealing
party and the worker's or beneficiary's right to
relief is sustained, a reasonable fee for the
services of the worker's or beneficiary's
attorney shall be fixed by the court.

RCW 51.52.130. By its terms, the statute allows the court to fix

attorney fees if the court reverses the BlIA's order and grants an

18



award to the disabled worker. Jenkins v. Weyerhaeuser Co., 143

Wn. App. 246, 257, 177 P.3d 180, 186 (2008).

X. CONCLUSION

As a result of Cockle, and Yuchasz, the Department unfairly
devised a one-size-fits-all approach to whether it will consider the
economic value as wages of employer-provided, maintained and
insured vehicles. In its sole opinion no transportation-related
employment benefit will ever be considered as wages pursuant to
RCW 51.08.178(1). In so doing, it has abandoned its task of
‘reducing to a minimum the suffering and economic loss of
industrial injuries and occupational disease for all workers of this
state,” by formulating wage orders based not on actual lost wages
but on wages it deems purposeful, which is unfair and prejudicial to
rural workers like Mr. Anderson. As can be seen from the
above arguments and citations to authority, the trial court erred
when it determined Mr. Anderson did not provide sufficient
evidence that the monetary value of the employer-provided vehicle,
fuel, maintenance and insurance should be “included as ‘other
consideration of like nature’” as set forth in RCW 51.08.178(1).

After giving full consideration to the purpose of the IIA, the liberal

19



construction mandate, and the definition of “wages” as set forth in
RCW 51.08.178(1), Mr. Anderson respectfully requests this court
determine the trial court committed reversible error and remand the
case to the Department for consideration as wages the monthly

monetary value of the employer-provided, insured and maintained

vehicle.

=

Respectfully submitted this '

Christopher L. Childers, WSBA #34077
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