
FILED 
Court of Appeals 

Division Ill 
State of Washington 
411812019 1:48 PM 

COA No. 36320-1-III 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
DIVISION THREE 

STATE OF WASHINGTON, 

Respondent 
V. 

EV AND. SCHRODER 

Appellant. 

Appeal from Whitman County Superior Court 
The Honorable Gary Libey 

No. 17-1-00238-38 

BRIEF OF RESPONDENT 

Merritt Decker 
Senior Deputy Prosecuting Attorney 

Whitman County 
Attorney for Respondent 
400 North Main Street 

Colfax, WA 99111 
(509) 397-6250 



TABLE OF CONTENTS 

I. ASSIGNMENT OF ERROR ............. . .. ..... .. ........ . ....... . ..... 1 

II. STATEMENT OF THE CASE . . ........ .. ... . ......................... . l 

III. ARGUMENT .... .... .......... .... .. .............................. ..... .... 1 

IV. CONCLUSION .................................................. ........ .. 6 



TABLE OF AUTHORITIES 

CASES 

State v. Duncan, 146 Wn.2d 166, 43 P.3d 513 (2002) ........................ 1 

Statev. Hill, 123 Wn.2d641, 870P.2d313 (1994) ............................ l 

State v. McFarland, 127 Wn. 2d 322, 899 P.2d 1251 (1995) ............... 3,4 

RULES 

RAP 2.5(a) ................................ ......................... ...... ... .. ........ 2 

RAP 2.5(a)(3) ........................................................................ 3 

11 



I. ASSIGNMENT OF ERROR 

The Defendant lists several assignments of error. However, 

because the Defendant's arrest for DWLS was never challenged until this 

appeal, the only issue before this Court is whether the Findings of Facts 

pertaining to the Defendant's 3.6 Motion support the trial court's 

conclusion that there was probable cause for the DUI arrest. 

II. STATEMENT OF THE CASE 

The State agrees with the Defendant's statement of the case. 

III. ARGUMENT 

All issues presented by the Defendant in his appeal stem from the 

Defendant's Motion to Suppress per CrR 3.6 which was filed February 23, 

2018 (attached hereto as EXHIBIT A), and the decision on the motion 

which is presented in the Courts Findings of Fact and Conclusions of Law 

filed August 10, 2018 (attached hereto as EXHIBIT B). 

According to Defendant's brief, and the State agrees, there are no 

disputed findings of facts on this issue and therefore they are verities on 

appeal. State v. Hill, 123 Wn.2d 641, 644, 870 P .2d 313 (1994 ). In this 

matter, the Defendant is disputing the conclusions of law found when the 

trial Court denied his CrR 3 .6 motion. The Appellate Court is to review 

conclusions oflaw pertaining to a CrR 3.6 motion de novo. State v. 

Duncan, 146 Wn.2d 166, 171, 43 P.3d 513 (2002). 
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There was one issue presented in the Defendant's Motion to 

Suppress per CrR 3.6: "Was there probable cause to arrest for DUL" CP 

79. Nowhere in the Defendant's motion is there a challenge or even 

mention of an arrest for driving while license suspended (DWLS). The 

only place where DWLS is mentioned is in the police report in which the 

Defendant attached to his motion. The officer writes in his report " ... I 

immediately recognized him as Evan Schroder. I had arrested Schroder the 

previous week for DWLS in Tekoa[ ... ] Schroder had been run by 

Whitcom and he was suspended through Idaho." CP 82. 

However, in this appeal, the Defendant is now, for the first time, 

challenging his arrest for DWLS. To sum up the Defendant's contention, 

because the trial Court considered observations made by law enforcement 

after the Defendant was placed under arrest for DWLS, the Court erred 

because the record is deficient of facts to support probable cause for 

DWLS. 

It is the State's position that because the legality of the initial arrest 

for DWLS was never challenged, and arguably conceded when the 

Defendant attached the Officer's police report to his motion, this appeal is 

the first time this issue has been raised. 

Pursuant to RAP 2.5(a), "[t]he appellate court may refuse to review 

any claim of error which was not raised in the trial court." The rule goes 

2 



on to carve out exceptions in which the reviewing court can consider; one 

of which is if the claim concerns a "manifest error affecting a 

constitutional right." RAP 2.5(a)(3). The Washington Supreme Court has 

made it clear that this exception "is not intended to afford criminal 

defendants a means for obtaining new trials whenever they can identify 

some constitutional issue not raised before the trial court. State v. 

McFarland, 127 Wn. 2d 322, 332, 899 P.2d 1251 (1995). Instead, "The 

defendant must identify a constitutional error and show how, in the 

context of the trial, the alleged error actually affected the defendant's 

rights[.]" Id. 

The McFarland case dealt with two separate cases that were 

consolidated on the issue of whether a defendant should be allowed to 

challenge a warrantless arrest for the first time on appeal. Id. at 326. The 

case dealing with defendant McFarland is similar to the situation in the 

case at hand, the main difference being that the defendant sought relief 

through an ineffective assistance of counsel claim. Id. Prior to trial, 

McFarland's counsel moved to suppress certain evidence and challenged 

other actions by the State, but never challenged the warrantless arrest that 

occurred or motioned to suppress the evidence stemming from the arrest. 

Id. at 329. The Washington Supreme Court stated that in order for 

McFarland to convince the Court to consider the alleged constitutional 
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error, he would have to show that he was actually prejudiced because the 

"trial court likely would have granted the motion if made." Id. at 333-34. 

The Court ultimately found no prejudice because the record had 

substantial information which was arguably sufficient to support probable 

cause for the challenged arrest. Id. at 334 n.2. 

The case at hand is very similar because although trial counsel 

moved to suppress evidence, it never challenged the legality of the initial 

arrest for DWLS, or moved to suppress the evidence obtained after the 

now alleged illegal arrest. The only thing argued in the Defendant's 

motion in this case was that there was no probable cause to arrest for DUI, 

and in conclusion stated: " ... the Court should suppress all evidence of the 

defendant's BAC." 

Applying the reasoning of the court in McFarland, this Court 

should find that the trial court would not have granted the motion 

challenging probable cause for DWLS if it were made. Given the fact that 

the officer's report attached to the Defendant's CrR 3.6 motion included 

the officer's knowledge of the Defendant's suspended license, if the issue 

would have been raised, this Court can clearly see how a couple of 

statements from the officer at the hearing would have been more than 

enough to establish the existing probable cause. These statements were 

never elicited by the State because the issue was not before the court. 
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This Court should find that because the legality of the arrest for 

DWLS was not challenged until this appeal, it would be improper for the 

Defendant to be granted relief based on an alleged inadequacy in the 

record to support a constitutional violation that was not raised until post

conviction. 

Further, given the fact that probable cause for the initial arrest was 

not challenged at the time of the suppression hearing, it is the State's 

position that Findings of Fact do support the court's conclusion oflaw that 

the officer had probable cause to arrest for DUI. Specifically, the Court 

found the following: 

• Deputy Olin activated his emergency lights and the Defendant 

drove several more blocks, driving through several stop signs, 

before bringing his vehicle to a stop. CP 57 (FF 6). 

• Once apprehended, Deputy Cox observed that the Defendant had 

blood shot and watery eyes, that his speech was slow and slurred, 

and that the Defendant had the odor of alcohol on his person. CP 

57 (FF 9). 

• Deputy Cox asked the Defendant several times if he would be 

willing to perform Field Sobriety tests but the Defendant would 

never give a direct answer. CP 57 (FF 10). 
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• Deputy Cox asked the Defendant ifhe would submit to a portable 

breath tests and the Defendant refused. CP 57 (FF 11 ). 

Now it is true that the court did find that the Defendant was taken 

into custody and that this occurred prior to some of the observations the 

court relied upon in finding probable cause for the DUI. CP 57 (FF 8). 

However, the Defendant being taken into custody is still a fact that the 

court found, and, as argued above, given that it was unchallenged, it was 

unnecessary at the time for the court to have also found all the facts 

necessary to establish probable cause for the DWLS as well. 

IV. CONCLUSION 

The court should affirm the Defendant's conviction because the 

only issue presented in the contested CrR 3.6 motion was whether there 

was probable cause to arrest for DUI and the Findings of Fact support the 

conclusion that probable cause existed for the DUI arrest. It would be 

unjust for the Defendant to obtain relief now by claiming the facts do not 

support a finding of probable cause for DWLS when that issue was not 

raised at the time the court entered its findings. 

The State requests that the court affi the Defendant's conviction. 

Merritt Decker, WSBA 46248 
Senior Deputy Prosecuting Attorney 

6 



CERTIFICATE OF SERVICE 

I hereby certify that this day I caused the foregoing document to be 

served via the Court of Appeals e-filing portal: 

Casey Grannis 
Nielse, Broman & Koch, PLLC 
1908 East Madison 
Seattle, WA 98122 

Dated: ~ 8, 2019 

z-~,;,-=;""' =~~=-$:=====--=----=---

Merritt Decker, WSBA# 46248 
Senior Deputy Prosecuting Attorney 

7 



EXHIBIT A 



2 

J 

4 

5 

6 

7 

8 

9 

l 

17-1-00238-~ 
MlS 25 
Motion lo Suppress 
2633322 

FILED 
Court of Appeals 

Division Ill 
State of Washington 
4111/2019 2:17 PM 

ILED 
2 3 2018 

Ill llllllf ff ~lll~l~f llll~llllll Ill JILL E,WH~LCHCL 
WHITl.!AN COUNTY CLERK 

IN THE SUPERIOR COURT OF WASHINGTON 

IN AND FOR THE COUNTY OF WHITMAN 

10 STATE OF WASHINGTON, 
) Case No.: 17-1-238-38 
) 
) MOTION TO SUPPRESS I 1 Plaintiff, ) PER CrR 3.6 and SUPPORTING BRlEF 
) 12 vs. ) HEARING DA TE: MARCH 26, 2018 @ 
) 11:00 A.M. 13 EVAN SCHRODER, ) 
) 14 Defendant. ) 
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COMES NOW the defendant and moves this Court to suppress evidence of controlled 
substances and related evidence and statements obtained pursuant to an unlawful search per 
Article 1, Section 7 of the Washington State Constitution and CrR 3.5 and 3.6. 

FACTS 

The facts are set forth in the "bodycam" video and LR 16 probable cause statement. 

MOTION AND BRIEF lN SUPPORT OF MOITION TO SUPPRESS - I 
MAR'TONICK !..AW OFFICE 
207 EAST MAIN STREET 
Pul.1.MAN, WA 99163 

509 334-4B08 
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ISSUE PRESENTED 

I. Was there probable cause to arrest for DUI. 

ARGUME'NT 

I. REASONABLE GROUNDS TO ARREST FOR DUI WERE ABSENT. 
Evan Schroder turned 21 prior to the arrest date. Therefore, there must be probable cause 

for a DUI - not minor driving which would only require age and odor. In O'Neill v. Department 
oflicensing, 62 Wn.App. 112, 116 (1991), the court stated: "Probable cause to arrest exists 
where the totality of the facts and circumstances known to the officers at the time of anest would 
warrant a reasonably cautious person to believe an offense is being committed." (citations 

omitted.) 

1. 

2. 

3. 

4, 

5. 

6. 

7. 

In O'Neill the court found probable cause existed, noting these facts : 

O'Neill's car unaccountably collided with three parked cars. 

Strong odor of alcohol from his breath and clothes. 

Thick tongued, slurred speech. 

Hair and clothes messy. 

Watery and bloodshot eyes. 

O'Neill wavered when he walked. 

Belligerent attitude. 

See id. at 114-15. 

The O'Neill facts should be compared to the facts in State v. Avery, I 03 Wn.App. 527 
(2000). Avery is unique. Because Avery submitted to a voluntary blood test without having 
received the implied consent warnings, he argued that it should be suppressed. The State argued 
that because there was not probable cause to arrest, the warnings were unnecessary. The Court 

MOTION AND BRIEF IN SUPPORT OF MOITION TO SUPPRESS - 2 
MART0NICK WI.W Ol'"FICE 
207 EAST MAIN STREe:T 
PULLMAN, WA99163 

609334-4808 
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of Appeals agreed. And so what evidence did the Court of Appeals review and conclude to be 

insufficient for probable cause to an-est for DUI? 

Avery's automobile drifted toward the curb and struck pedestrian Darryl Jacobson .... 

A very sped away . . . . A witness observed him speeding and running traffic lights . . . . A very 

told the officers he had consumed a couple of drinks . . . . Both officers smelled intoxicants on 

Avery's breath .... [One officer's] written report notes that Avery had a faint odor of 

intoxicants and a slight impairment. But his attitude was cooperative, his coordination was good, 

his clothes were orderly, his face, eyes and speecn was good. Id. at 530. 

No field sobriety tests were performed on Schroder. He was not given the eye test, the 

portable breath test.nor any of the other field test. Based on the video, and given the officer's 

statements, these facts are more similar to Avery than to O'Neil. 

CONCLUSION 

For the foregoing reasons, the Court should suppress all evidence of the defendant's 

BAC. 

Dated this 19th day of February, 2018. 
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DECLARATION OF COUNSEL 
I declare under penalty of perjury under the laws of the State of Washington that the 

foregoing facts are those that I expect to elicit at the suppression hearing held on the above 
entitled matter. I further declare that the attached exhibits, if any, are true copies. 

Dated this 19th day of February, 2018. 

CERTIFICATE OF SERVICE 
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Narrat;ive: 

WHITMAN COUNTY SHERIFF LAW INCIDBNT NARRATIVE 
Case #:17-S3218 Body/Car Carnera:Yes 

On 102817 at 0252 hrs, Whitcom advised Whitman County unit~ via emergency tones of a citizen dispute at 135 N Lindsey Street in Tekoa. Whitcom further advised it was -reported a person was heard yelling, "Never come on my property again" and then 2 gun shots were heard. Deputy Olin, Sgt Brown and I all responded. 
Upon our arrival at 135 N Lindsey Street, Deputy Olin and I spoke with the RP Robert Drollinger inside his house. Drollinger said he woke up and heard someone y,e ling. Drollinger said -the person yelled, "Don't ever come on my property again." Drollinger said he did not know who the person was that yelled. QFollinge~ said he then heard 2 gun shots behind his house in the ~:l.ley. Drol'linger said when he was on the phone talking with 911, he saw Evan ~chroder drive out of his driveway driving a white Ford Expedition with tan on the bottom. Drollinger said he believes the Expedition belongs to Schroder's wife Alex. I asked Drollinger if he actually saw Schroder driving the vehicl e. Drollinger said he did not actually see Schroder ct.riving the vehic e. Droll inger s"aid he knows Schroder as the two of them were going to go into business together. 

Deputy Olin, Sgt Brown and I began dr i ving around the city limits of Tekoa in an ~ttempt to locate a white Ford Expedition. Deputy Olin was able to locate a ~hite Ford Expedition traveling at a M.gh rate of speed on Alder Street towards Washington Street. Deput y Olin advised Sgt Brown and I that the vehicle was <iriving through stops signs on Alder Street and that the vehicle was t.rying to ~et away frbm him. Deputy Olin said the vehicle was now heading down Washington ~treet cros~ing over Poplar Street. Refer to Deputy Olin's supplement report :for furth~r details on h i s observa tions. •}I 

I_' was t.l:aveling nort7:h on C,rosby Street towards Pop ar Street. I saw a white Ford Expedition quickly turn left in~o the CFN Gas Pumps across from Tekoa City Hall on Washington Street. I saw the vehicle pull over and turn its light off. f lost sight of the vehicle as I drove around the Wilbur Ellis Duilding. P.s I arove into the CFN gas pumps from the Wilbur Ellis si.de, Deputy Olin had pulled ~n behind the vehicle with his emergency lights on. I could see that no one w~s sitting in the driver's seat of the vehicle. No other people were in the :vehi cle. 

~ then heard Sgt Brown behind me yelling at a person to get down on the ground. ~: ran over to Sgt Brown who had a male subject detained at gun point. As I came \.!P bel)ind the male sUbject who was down on his knee's, I immediately recogn ized l)im as J:;:v~~ - Schroder. I had a.rrested Schroder the previous week f.or m~LS in Tekoa. ·1 assisted Sgt Brown in handcuffing Schroder. Sgt Bro\om told me he observed Schroder run from the v~hicle. ·1 told Schroder he was under arrest for P.WLS. Sch~oder had been run by Whitcom and he was suspended th~ough Idaho. 
Deputy Olin advised Schroder of his full Miranda rights which he said he ~nderstood, ~chroder was also told he was being audio and video recorded. During the search incident to arrest of Schroder, he was legally carrying a lpaded firea.tm with several fully loaded magazines. Deputy Olin took possession 
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of the firearm and later placed it into safekeeping at the Sheriff's Office. See Sgt Brown's supplement report and body camera video for full details. 
p uty Olin asked Schroer why h t ok off f rom him . Schroder said he saw c but i n ' t know it was him . See Deputy Olin's supplement report for ull eta il!'I. frJhi l e Schroder w t al king to Depu ty Olin, I could smell the strong odor of i ntoxicants comi ng from his bre th . Schroder's speech was slow · nd slurred. Schroder ' s eye ' s we re gloss y a11d bloodshot . Sg Brown a sked Schroder how much he had been dri nking . Schroer said he was not intoxicated at all. Schroder sa i d he had been up for 36 hours. Schroder said he had been out ciecking his traps and was on his way back. Sgt Brown asked Schroder why he pa rked his vehicle and ran from it. Schroder said he walked and was not r nn'ng. Schroder said hep rked at the gas station and he started to walk. 
I place9 chroder in the back seat o my patrol car. I asked Schroder if he would ake some vo u ary ield sobriety tests. Schroder refused to take the ~sts . I asked chro er lf e would take a voluntary PBT and he refused. I again told Schroder e was under rrest fo r Ol'ILS a nd now DUI . I asked Schroder _'''f he sh t"' 9ff any ro ·nds from his handgu n i n Tekoa on · ght. Sc hroder said he did not shoot any rounds of from tis handgun tonight in T koa. S .hro er said t he ly shooting h · did ton ig twas on private property in Idaho. No wi tnesses could be located and no evidence was found that Schroder was responsible· £or ~hootin~ off two rounds from his handgun in Tekoa. 

i transported Schr oder to the ~Jhitman County jail. Upon arrival at the jail, I processed Schroder for DUI. I r~ad S9hroder a copy o f h i s cons tl tutional rights and he signed t he form :,tating he underst ood them. r again read Schroder a copy of his cons t i tu tional righcs after he spoke with attorney Steve Marton i ck. I then read Schroder a copy of his i mplied consent warnings for breath and he ~.igned the waiver form. I checked Schroder-' s mouth and began the 15 minute ~bserva_l:.io·o: period. r#, :· • I 

During the DUI inter~iew questions, Schroder admitted to having a shot of ~agermelster and hal! a beer earlier that night and C&O's bar in Tekoa. 
ppon completion of the 15 minute observat ion period, I adminis tered the Draeger A1co test 9510 to Schroder . Schroder's first breath sample was taken at 0557 hrs with a I R result of .082 and EC result .085 . Schroder's second breatb sampl e was taken at 060 1 hrs with a IR result of .081 and a EC result of .083. I explained the test results o Schroder and gave him hi s copy. l . 

The Draeger Alcotest 9510 was administered in accordance to the methods approved by the Washington State Toxicologist. i 

1
1 transported Schrod,er to the Whitman Hospital in Colfax as he requested a blood draw. The· biood draw was not .completed as Schroder was unable to pay for the PFOcedure·. , 

1l1 , , 
',I 

~- transported Schroder back to the Sheriff's Office and released him. Schroder H~S i ss~ed his request to a hearing form. I issued Schroder his notice of Hearing , conditions of release a nd p romise to appear form. Schroder signed the ~orm which stated he was to appear at the Whitman County Courthouse in Colfax on 103017 at 4:00pm. 

1 am having criminal citation 720877294 f9r DUl and OWLS 3rd Degree mailed by the court to Schroder. 
I' 

... 
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. . , . 

'· 

~chrode~•s vehicle w~s towed from the scene by Colfax Auto Body . . • . 
i: completed

1 
the Washington State OUI Arrest Report and faxed to the DOL. 

~- am requesting an additional charge of Attempting to Elude a Police Vehicle oased on Deputy Olin's report. 

FORWARD CASE TO PROSECUTOR 

Deputy T. Cox wcso P~ 
~pn Oct,29 23:13:55 ~OT 2017 
~)! 

§1 ; ! 

' .'! -~ 

l,. 

!' certify (declare) 'µnder penalty of perjui:y under tbe laws of the State of ©a.shington that the foregoing information is true and correct. 
Ojite: 
\· 

I 

..', 

... . -~ .. 

' ·;. 

l• 

Place: 
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FILED 
AUG 10 2018 

JILL E .Vs'HELCYE:L 
1/!HIT'. ' /,'IJ C()lJ~ T'I CLERK 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF WHITMAN 

STATE OF WASHINGTON 

Pia inti ft: 

vs. 

EVAN DANIEL SCHRODER. 

Defendant. 

Case No. : 17-1-00238-38 

FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 

This matter came before the Court on Defendant's Motion to Suppn:ss fikcl on Febnmry 23. 

2018. A hearing was held on July 18, 2018. The Court having considered briefing by both parties, 

hearing testimony of Deputy Tim Cox. viewing body cc1meni foolnge. and atter hearing ornl 

argument from both parties, finds as ft1llows : 

1. On October 28, 2017. Deputy Tim Co.x. Deputy Chris Olin. and Sgt. Dan Brown responded 

to a call of shots fired in the town of Tekoa. 

2. The Deputies responded and spoke with the reporting party. 

3. After speaking with the repo1ti11g party, Deputies obtc1ined a description of the vehicle which 

had left the scene and believed tlrnt Evan Schroder. the Del'entlant was the driver. 
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4. Based on the inform ation provided. the Deputies began to search the town ofTekoa for the 

suspect vehicle . 

5. Deputy Olin was the tirst LO observe the vehicle. 

6. Depllly Olin activated his emergency lights and the Defendant drove several more blocks. 

driving through severa l slop signs. before bringing his vehicle to a slop. 

7. Once the vehicle was stopped. the Defendant c:-;ited his vehicle and ran to some nearby 

buildings. 

8. The Defendant was eventually found and taken into custody. 

9. Once apprehended. Deputy Cox observed that the Ddcnclant had blood shot and watery 

eyes. that his speech was slow and slurred. and that th<.: Delendunt had the ouor of:.llcohol on 

his person . 

I 0. Deputy Cox asked the Defendant several times it"he would be willing to perform Field 

Sobriety tests but the Defendant would never give a direct answer. 

11. Deputy Cox asked the Defendant if would submit to a portable breath lest and the Defendant 

refused. 

12. The Detendanl was eventually arrested for DU I. 

CONCLUSION 

I. The Court rinds that based on the ifltormation above. Deputy Cox had probable cause to 

arrest the Defendant fo r DUI. 

2. Because Deputy Cox had probable cause to arrest for DUI. the Defendant's BAC results are 

admissible at trial. 
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July /j, 2018 

P,~,~---
/ c:/~ ~ 
Merritt Decker, WSBA# 46248 
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