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I. INTRODUCTION

The State is satisfied with Mr. Vargas's Statement of the Case

and Issues Relating to Assignments of Error. The State agrees that

Mr. Vargas’s offender scores were improperly calculated. The State

agrees with the ranges as calculated by the Appellant on Counts |,

I, and IV, but disagrees with the bases for the calculations. The State

contends that the correct offender scores are as follow:

Counti: 7

Countll: 6

Countlll: 5

Count bV: 7

Second, the State agrees with Appellant that the trial court did

not conduct a sufficient colloquy regarding his ability to pay legal

financial obligations (LFOs). Rather than strike all LFOs, as

suggested by Appellant, the State submits that at resentencing, a

more thorough colloquy should be conducted.



IL. ARGUMENT
A. MR VARGAS'S OFFENDER SCORE CALCUATION

Fundamentally, the State and Appellant agree that there was
a miscalculation of his offender score, and accordingly, the
sentence of 61 months was outside of the proper standard range
for Count L.

However, the basis for this conclusion is not agreed upon.
The State submits that Appellant is mistaken as to the nature of
Count lll. Appellant indicates that all four of the counts against Mr.
Vargas were domestic violence-related. App. Br. at 7. In fact, Count
[1l did not have a domestic violence allegation.

The State further submits that Appellant did not take into
consideration the fact that Mr. Vargas was on community custody
through the Depariment of Corrections at the time the current
offenses were committed. This fact adds one point to his offender
score on each case.

Count |
Count | is Assault in the Second Degree!, with a special

allegation of domestic violence. To calculate the score, one follows

I RCW 9A.36.021



the directive of RCW 9.94A.525(21)(a)-(d). These instructions are
refiected in the scoring sheet attached as Appendix A. The State
submits that Mr. Vargas’s score on this count is a seven:

Mr. Vargas’s prior conviction for Assault in the First Degree?
counts as two points because it is a serious violent felony. RCW
9.94A.525(8); RCW 8.94A.030(46)(a)(v).

Mr. Vargas’s other current offense of Domestic Violence
Harassment (Count Il) counts as two points because it is covered in
RCW 9.84A.525(21)(a).

Counts [l and IV (Harassment and Domestic Violence
Tampering with a Witness) count as one point each. RCW
9.94A.525(8) (One point for each nonviclent felony conviction).

Finally, Mr. Vargas was on community custody at the time
the offenses were committed. See Appendix E; See also CP 116 at
Line 15 (Box is marked in section declaring “The defendant
committed a current offense while on community
placement/custody (adds one point to score}. RCW 9.94A.525.™).
Acknowledgement of information at sentencing includes information

not objected to by the defendant. RCW 9.94A.530(2). Mr. Vargas

2 Clerk’s Papers (CP) at 55, 131.



never objected to the inclusion of his community custody status at
the time of sentencing.

Further, the record contains Mr. Vargas'’s judgment and
sentence from his prior Assault First Degree conviction, which is
where the community custody condition flowed from. CP at 55, 60.

As a result of the above, the proper standard range for
Count | is 43 to 57 months.

Count lf

Count Il is felony Harassment® with a special allegation of
domestic violence. Harassment is not a “violent” offense. As a
result, Mr. Vargas’s prior conviction for Assault 15t Degree only
counts for cne point on this charge. RCW 9.94A.525(7). Other than
that distinction, this domestic violence offense is scored in the
same way as Count |. Accordingly the offender score for Count Il is
a 6. The proper range for felony Harassment at an offender score
of 6 is 22 to 29 months. See Appendix B.

Count lii
As stated above, Count Il is a non-domestic violence charge

of felony harassment. This offense is scored according to RCW

3RCW 9A.46.020(2)(b)



9.94A.525(7); i.e., one point for each current offense conviction and
past aduit felony conviction. Thus, the proper score for this charge
is a 5. The sentencing range is accordingly 17 to 22 months. See
Appendix C.
Count 1V

Count 1V is a charge of Tampering with a Witness* with a
special allegation of domestic violence. This is scored in the same
way as Count I, a nonviclent domestic viclence offense. However,
we reach a different result on this count due to the fact that DV
Harassment is included in RCW 9.94A.525(21)(a), allowing for a
count of two points, while Tampering With a Witness is only
counted as one. As a result, the final scoring for this countis a 7.
See Appendix D.

In summary, the State submits that the proper offender

scores for Mr. Vargas are 7, 6, 5, and 7, respectively.

B. LEGAL FINANCIAL OBLIGATIONS
The State is in agreement with Mr. Vargas that the trial court

did not conduct an adequate inquiry on the record concerning his

4RCW 9A.72.120



ability to pay before imposing certain discretionary legal financial
obligations (L.FOs). The State also concurs with Mr. Vargas that the
$100 deoxyribcnucleic acid (DNA) fee should be stricken from the
judgment and sentence due to his prior conviction and assessment
of that same fee. However, with regard to all other LFOs, the State
requests that this Court remand to the trial court for resentencing,
allowing for an appropriate inquiry that meets the requirements of

State v. Ramirez, 191 Wn.2d 732, 426 P.3d 714 (2018).

II1. CONCLUSION
For the foregoing reasons, the State respectfully requests
this Honorable Court affirm the convictions, but remand for

sentencing in accordance with the arguments above.

Dated this 2" day of May, 2019.

W. GORDON EDGAR
Prosecuting Attorney

(X OV~ ——

C. Kurt Parrish #49735
Deputy Prosecuting Attorney
Aitorney for Respondent
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General Violent Offense Where Domestic Violence
Has Been Plead and Proven

VIOLENT
OFFENDER SCORING RCW 9.84A.525(21)

CURRENT OFFENSE BEING SCORED: .....

ADULT HISTORY:
Enter number of domestic violence felony convictions as listed below™ ...ovviiremnesecnieenninins x2=
Enter number of repetitive domestic violence offense convictions ........... (RCW 9.94A.,030(42))
plead and proven after 8/1/11 ittt seed et AR SR R AR AT AT S S b YRS h g n R x1=
Enter number of serious viotent and violent felony CONVICHONS v rrrrrerssenmnnennn i A\ x2= "2
............................................................................. Enter number of nonviolent fefony convictions xl=
JUVENILE HISTORY:
Enter number of subsequent domestic violence felony dispositions as fisted below™® ..oveveveicas x1=
Enter number of serious violent and violent felony dispositions ... x2=
Enter number of nonviolent felony dispositions ............. xV=
OTHER CURRENT OFFENSES:
{Other current offenses that do not encompass the same conduct count in affender score}
Enter number of other domestic violence felony convictions as listed below* ..o i\ x2= T2
Enter number of repetitive domestic violence offense convictions plead and
PIOVELL ATEEE B/L/T 1 ooreriveereernsessves s emmsenssen st s b ettt s bbb AR RS s s s x1=
Enter number of other serious violent and violent felony convictions =
Enter number of other nonviclent felony CONVICHONS .viiieminimcnrce et s 2 x1=_ "
STATUS:
Was the offender on community custody on the date the current offense was committed?............ \Q_Q &4 +1= N

* If domestic violence was plead and proven afier 8/1/2011 for the following felony offenses:

Violation of a No-Contact Order, Violation of a Protection Order, Domestic Violence Harassment, Domestic Violence
Stalking, Domestic Violence Burglary 1, Domestic Violence Kidnapping 1, Domestic Violence Kidnapping 2, Domestic
Violence Unlawful Imprisonment, Domestic Violence Robbery 1, Domestic Violence Robbery 2, Damestic Violence
Assault 1, Domestic Violence Assatdt 2, Domestic Vielence Assault 3, Domestic Violence Arson 1, Domestic Violence
Arson 2.

* If domestic violence was plead and proven afler 7/23/17 for the following felony offenses:
Assault of a Child 1, Assault of a Chifd 2, Assault of a Child 3, Criminal Mistreatment I, Criminal Mistreatment 2.

STANDARD RANGE CALCULATION

Total the last column to get the Offender Score (Round down to the nearest whole number) ... = 4

QEEIOUSTIESS LEVE] oooiitiiieiiieeriirieesrreessiesseeeseesbrtessrassanssrenastuesaasssnesssnranssa b artbasaaEs R e e ReSL AT B b e aA S s sabes seaneshssaa b e e bR s s =

STANDARD SENTENCE RANGE ...

¥’ For attempt, solicitation, conspiracy (RCW 9.94A.595) see page 66 or for gang-related felonies where the court found the offender
involved a minor (RCW 9.94A.833) see page 245 for standard range adjustments.

For deadly weapon enhancement, see page 253.

For sentencing alternatives, see page 233.

For community custody eligibility, see page 247.

For any applicable enhancements other than deadly weapon enhancement, see page 242,

AN NN

2017 Washington State Adult Sentencing Guidelines Manual, ver 20171201 263



Assault Second Degree

RCW 9A.36.021(2)(a)
CLASS B - VIOLENT/CRIMES AGAINST PERSONS
OFFENDER SCORING RCW 9.94A.525(8)

If the present conviction is for a felony domestic violence offense where domestic violence was plead and proven, use the
General Violent Offense Where Domestic Violence Has Been Plead and Proven scoring form on page 263,

ADULT HISTORY:

Enter number of serious violent and violent felony convictions .....covvioicnicneiiniinnnn x2=

Enter number of nonviolent felony conviCtions ......cccsiimnnses i, xl=
JUVENILE HISTORY:

Enter number of serious violent and violent felony dispositions ........evvireiincnns x2=

Enter number of nonviolent felony dispositions XY=

OTHER CURRENT OFFENSES:
[Other current offenses that do not encompass the same conduct countin offender score)

Enter number of other serious violent and violent felony convictions

Enter number of other nonviclent fefony convictions ... xl=
STATUS:
Was the offender on community custody on the date the current offense was committed? ........... +1=
Total the last column to get the Offender Score (Round down to the nearest whole number}......ovvemviirennnees ) &
SENTENCE RANGE

Offender Score .=

9+

0 1 2 3 4 5 6 - 8
LEVEL IV 6m 9m 13m 15m 17.5m  25.5m 38m ( 50m ) 61.5m  73.5m
) 3-9 6-12 12+ - 14 13-17 15-20 22-29 33-43 43-57 53-70 63 -84
v" For attempt, solicitation, conspiracy (RCW 9.94A.595) sec page 66 or for gang-related felonies where the court found the offender
involved a minor (RCW 9.94A,833) see page 245 for standard range adjustments.
v"  For deadly weapon enhancement, see page 253.
v" For sentencing alternatives, see page 235.
¥v" For community custody eligibility, see page 247.
v" For any applicable enhancements other than deadly weapon enhancement, see page 242,

282 2017 Washington State Adult Sentencing Guidelines Manual, ver 20171201
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General Nonviolent Offense Where Domestic Violence Has Been Plead
and Proven

NONVIOLENT
OFFENDER SCORING RCW 9.94A.525(21)

CURRENT OFFENSE BEING SCORED. ...

ADULT HISTORY:

Enter number of domestic violence felony convictions as listed below* . X2=

Enter number of repetitive domestic violence offense convictions (RCW 9.94A.030(42))

plead and proven after 8/1/11...ccvviveicnninnnen. “ xl=

Enter number of felony convictions ............ “ { xl= Q
JUVENILE HISTORY:

Enter number of subsequent domestic violence felony dispositions as listed below™ ..o xl=

Enter number of serious violent and violent felony dispositions ... xl=

Enter number of nonviolent felony diSpositions .. x¥k=
OTHER CURRENT OFFENSES:
(Other current gffenses that do not encompass the same conduct count in offender score}

Enter number of other domestic violence felony convictions as listed below™® .....ooviiiinirnrenns \ x2=__ 1

Enter number of other repetitive domestic violence offense convictions plead and

proven after 8/1/1 ..o x1=

Enter number of other felony convictions ........ . xl= 2
STATUS

Was the offender on community custody on the date the current offense was committed? (if yes) Qg') +1= k

* If domestic violence was plead and proven afier 8/1/2011 for the following felony offenses:

Violation of a No-Contact Order, Violation of a Protection Order, Domestic Vielence Harassment, Domestic Violence
Stalking, Domestic Vialence Burglary 1, Domestic Violence Kidnapping 1, Domestic Violence Kidnapping 2, Domestic
Violence Unlawful Inprisonment, Domestic Violence Robbery 1, Domestic Violence Robbery 2, Domestic Violence
Assault 1. Domestic Violence Assault 2, Domestic Violence Assault 3, Domestic Violence Arson 1, Domestic Violence
Arson 2.

* If domestic violence was plead and proven after 7/23/17 for the following felony offenses:

Assault of a Child 1, Assault of a Child 2, Assault of @ Child 3, Criminal Mistrealment 1, Criminal Mistreatment 2.

STANDARD RANGE CALCULATION

Total the last column to get the Offender Score (Round down to the nearest whole number) ..o = 6
SETIOUSTIEES LBVE] oevvesestsneeriresseeseesesesistsabesssaserar reassenssassaesmrsssce st shseassbRs e r e E e r 40 b g0 20 onaesE e am e n e Ee st nme b s bbb =

STANDARD SENTENCE RANGE v

‘/ For attempt soilcttanon conspiracy (RCW 9 94A 595) see page 66 or for gang-related felomes where the court ound the offender
involved a minor (RCW 9.94A.833) see page 245 for standard range adjustments.

For deadly weapon enhancement, see page 253.

For sentencing alternatives, see page 235.

For community custody eligibifity, see page 247,

For any applicable enhancements ather than deadly weapon enhancement, see page 242,

AN NN

254 2017 Washington State Adult Sentencing Guidelines Manual, ver 20171201



Harassment Subsequent Conviction or Threat of Death

RCW 9A.46.020(2)(b)
CLASS C* — NONVIOLENT
OFFENDER SCORING RCW 9.94A.525(7)

Ifit was found that this offense was committed with sexual motivation (RCW 9.944.533(8)} on or after 7A01/2006, use the
General Nonviolent Offense with a Sexual Motivation Finding scoring form on page 256.

If the present conviction is for a felony domestic violence offense where domestic violence was plead and proven, use the
General Nonviolent Offense Where Domestic Violence Has Been Plead and Proven scoring form on page 234,

ADULT HISTORY:

Enter number of felony CONVICHONS oot sssiesssssss s s ssssnssssorsssesessase x1=
JUVENILE HISTORY:

Enter number of serious viclent and violent felony dispositions xl=

Enter number of nonviolent felony dispositions ... X =
OTHER CURRENT QFFENSES:
{Other current offenses that do not encompass the same conduct count in offender score)

Enter number of other felony convictions x1=
STATUS:

Was the offender on community custody on the date the current offense was committed? (if yes) +1=
Total the last column to get the Qffender Score (Round down to the nearest whole number).....cocovvcmncnns FO

SENTENCE RANGE

| ] 1 B T . R A BT IR S
LEVELII 2m 5m 8m 11m 14m 19.5m k 25.5m ) 38m 50m 55.5m
o 1-3 3-8 4-12 9-12  12+-16  17-22 \ 22-29 / 33-43  43-57  51-60*

v"  For gang-related felonies where the court found the offender involved a minor (RCW 9.94A.833) see page 245 for standard range

adjustment,

v" For deadly weapon enhancement, see page 253.

¥’ For sentencing alternatives, see page 235.

v For community custody eligibility, see page 247.

v’ For any applicable enhancements other than deadly weapon enhancement, see page 242.

2017 Washington State Adult Sentencing Guidelines Manual, ver 20171201 345



Appendix C



Harassment Subsequent Conviction or Threat of Death

RCW 9A.46.020(2)(b)
CLASS C* — NONVIOLENT
OFFENDER SCORING RCW 9.94A.525(7)

Ifit was found that this offense was committed with sexual motivation (RCW 9.944.533(8)) on or after 7/01/2006, use the
General Nonviolent Offense with a Sexual Motivation Finding scoring form on page 256.

If the present conviction is for a felony domestic violence offense where domestic violence was plead and proven, use the
General Nonviolent Offense Where Domestic Violence Has Been Plead and Proven scoring form on page 254.

ADULT HISTORY:

Enter number of felony CONVICHONS .ovvirrisecremrmrrrssersssstssee s ssssessns s emssarenese et sisssns N\ xlI= \
JUVENILE HISTORY:

Enter number of serious violent and violent felony diSPositions .......occvvvivvsrnnniinn. X 1=

Enter number of nonviolent felony dispositions rrere et eeennnes X W=
OTHER CURRENT OFFENSES:
(Other current offenses that do not encompass the same conduct count in gffender score)

Enter number of other fElony CONVICHONS ..o ssss st sessssasssasssseasesses 27 x1= 2)
STATUS:

Was the offender on community custody on the date the current offense was committed? (if yes} Q\OZ—L +1= L
Total the last column to get the Offender Score (Round down to the nearest whole nUMBEL)......oivsiescrsneenn.

SENTENCE RANGE

- Offender Score :
3 4 5 6 7

g

: : : S g
LLeveL 2m 5m 8m 11m 14m 195m /) 25.5m 38m 50m 55.5m
[ ... 1-3 3-8  4-12 9-12  124-16\ 17-22/ 22-29  33-43  43-57  51-60*
For gang-telated felonies where the court found the offender involved a minor (RCW 9.94A.833) see page 245 for standard range
adjustment,

For deadly weapon exhancement, see page 253.

For sentencing alternatives, see page 235,

For community custody eligibility, see page 247,

For any applicable enhancements other than deadly weapon enhancement, see page 242,

NANAN N
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General Nonviolent Offense Where Domestic Viclence Has Been Plead
and Proven

NONVIOLENT
OFFENDER SCORING RCW 9.94A.525(21)

CURRENT QFFENSE BEING SCORED

ADULT HISTORY:

Enter number of domestic violence felony convictions as listed below* ) x2=

Enter nuinber of repetitive domestic violence offense convictions (RCW 9.94A.030(42))

plead and proven after 8/1/11.ccccvvrnniener s x1=

Enter number of felony convictions ............ | xi= |
JUVENILE HISTORY:

Enter number of subsequent domestic violence felony dispositions as listed below™ ..., xl=

Enter number of serious violent and violent felony dispositions ... x1=

Enter number of nonviolent felony dispositions ... x =
OTHER CURRENT OFFENSES:
{Other current offenses that do not encampass the same conduct count in offender score)

Enter number of other domestic violence felony convictions as listed below™ .....ovimeeieeacenns 9—-—- x2= \)\

Enter number of other repetitive domestic violence offense convictions plead and

Proven afIer B/1/1 L ..o s xl=

Enter number of other felony convictions ... \ xl= \
STATUS:

Was the offender on community custody on the date the current offense was committed? (if yes) \lﬂ{—'-\ +i= \

* If domestic violence was plead and proven after 8/1/2011 for the following felony offenses:

Violation of a No-Contact Order, Violation of @ Protection Order, Domestic Violence Harassmenl, Domestic Violence
Stalking, Domestic Violence Burglary 1, Domestic Violence Kidnapping 1, Domestic Violence Kidnapping 2, Domestic
Vialence Unlawful Imprisonment, Domestic Violence Robbery I, Domestic Violence Robbery 2, Domestic Violence
Assault 1, Domestic Violence Assault 2, Domestic Violence Assault 3, Domestic Violence Arson I, Domestic Violence
Arson 2.

* If domestic violence was plead and proven after 7/23/17 for the following felony offenses:
Assault of a CRild I, Assault of a Child 2, Assault of a Child 3, Criminal Mistreatment I, Criminal Mistreatment 2.

STANDARD RANGE CALCULATION

N

Total the last column to get the Offender Score (Round down to the nearest whole number)

SETIONIEIIESS LBV «oovieeseeeieeeseeessesssssesmassertesbesteantaseasrrsss oo sesessamess s bana ar e s v e s s s ans s e ern s AL E AR AT I PE A4S e et n e s bt =

STANDARD SENTENCE RANGE _,_
v For attempt, solicitation, conspiracy (RCW 9.94A.595) see page 66 or for gang-related felonies where the court found the offender

involved a minor (RCW 9.94A.833) see page 245 for standard range adjusiments.

For deadly weapon enhancement, see page 253.

For sentencing alternatives, see page 235.

For community custody eligibility, sec page 247.

For any applicable enhancements other than deadly weapon enhancement, see page 242.

AN NN
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Tampering With a Witness

RCW S8A.72.120
CLASS C* — NONVIOLENT
OFFENDER SCORING RCW 9.94A.525(7)

If it was found that this offense was committed with sexual motivation (RCW 9.944.533(8)) on or after 7/01/2006, use the
General Nonviolent Offense with a Sexual Motivation Finding scoring form on page 256,

If the present conviction is for a felony domestic violence offense where domestic violence was plead and proven, use the
General Nonviolent Qffense Where Domestic Violence Has Been Plead and Proven scoring fovin on page 254,

ADULT HISTORY:

Enter number of felony convictions xl=
JUVENILE HISTORY:
Enter number of serious violent and violent felony dispositions xl=
Enter number of nonviolent felony diSpositions ... i xW=
OTHER CURRENT QFFENSES:
(Other current offenses that do not encompass the same conduct count in offender score}
Enter number of other felony cOnVICHONS .t x1=
STATUS:
Was the offender on community custody on the date the current offense was committed? (if yes) +1=
Total the last column to get the Offender Score (Round down to the nearest whole mumber) ..........oocvvienss,
SENTENCE RANGE
. L R L T R e e Offender Score 2.7 o0 000 d b : :
i 9 1 2 3 . 8 g SR IeE
%LEVEL mn m 5m 8m 1im 14m 19.5m 25.5m 38m 50m 55.5m
' 1-3 3-8 4-12 9-12 12+-16 17-22 22-129 33-43 43-57 51 - 60*
v"  For gang-related felonies where the court found the offender involved a minor (RCW 9.94A.833) see page 245 for standard range
adjustment.
¥" For deadly weapon enhancement, see page 253.
v For sentencing alternatives, see page 235.
v For community custody eligibility, see page 247,
v For any applicable enhancements other than deadly weapon enhancement, see page 242.

460 2017 Washington State Adult Sentencing Guidelines Manual, ver 20171201
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STATE OF WASHINGTON

DEPARTMENT OF CORRECTIONS

COMMUNITY CORBECTIONS DIVISION
325 North Chelan, Suite A « Wenatchee, WA 98801 « (509) 867-7050

Date: April 30, 2019

To: Douglas County Prosecuting Attorney’s Ofﬁcel

From: ‘Amy Wright, Community Corrections Officer 2
Department of Corrections

Re: | Elias F. Vargas DOC#322876

Douglas County Cause #08-1-00056-1

On 9/15/08, Elias Vargas was sentenced in Douglas County Supetior Court under cause # 08-1-
00056-1 for Assault 1% Degree. The Court placed Vargas on 36 months of community custody
supervision with the Department of Corrections {DOC). At sentencing and as part of his
community custody supetvision, Vargas was directed to abide by the following conditions: -
Perform affirmative acts as ordered by the Court and/or community corrections officer (CCO),
report to and be available for contact with the assigned CCO as directed, and not use / possess /
consume any controlled substances without a lawfully issued prescription, do not associate nor
have contact with persons with felony convictions and/or persons known to use or possess
controlled substances and have no violations of criminal law, Vargas agreed to comply with
these conditions of supervision when he signed his Conditions, Requirements and Instructions
form on 1/6/16.

On 8/16/17, Vargas release from the Chelan County Regional Justice Center after serving time
for violations of his supervision, Vargas failed to report to the Department of Corrections as
directed after his release from confinement (within one business day of release). CCO Andrade
requested a warrant for Vargas® arrest on 8/18/17 as his whereabouts were unknown.

- On2/12/18, Vargas was arrested on the DOC Secretary’s warrant and on new felony charges, On
9/14/18, Vargas was found guilty of the new charges. On 9/14/18, Vargas was found guilty by
jury verdict of Assault in the Second Degree (Suffocation); two counts of Harassment (Prior or
Threat to Kill) and Tampering with A Witness. On 9/24/18, Vargas was sentenced to 61 months
on Count 1; 43 months on Count 2; 22 months on Court 3 and 43 months on Count 4. Vargas is
currently in custody at the Washington Corrections Center.

Vargas was on supervision with the Washington State Department of Cotrections at the time he
committed the above mentioned charges on 2/12/18.

‘“Working Together for SAFE Communities”

ﬂ recycled paper



1 certify or declare under penalty of perjury of the laws of the state of Washington that the foregoing
Statements are true and correct to the best of my knowledge and belief.” :

Submitted By:

A.w«({@w( S Azl

Date
Amy Wright
Commumnity Corrections Officer 2
Wenatchee Office 2
325 N Chelan Avenue, Suite A
Wenatchee, WA 98801
Telephone: (509) 663-9712
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