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RESPONSIVE ARGUMENT

The brief submitted on behalf of Defendant/Respondent Pro-Tech
Auto, Inc (Pro-Tech), claims that nothing was presented to create a
genuine issue of material fact as to whether the parties agreed that Pro-
Tech would work on a “lump sum” or “time and materials” basis. But
Pro-Tech ignores and makes no attempt to refute the following key points
made in the Brief of Appellant:

1. The complaint filed by Dana Brown amounted to an
affidavit for purposes of CR 56(e) because it was verified. Brief of
Appellant, pps. 5-7

2. The verified complaint is sufficient to create a genuine
issue of material fact as to whether the parties agreed to a “time and
materials” or “lump sum™ arrangement. Brief of Appellant, pps. 7-9

Rather Pro-Tech argues that the judgment should be affirmed
because there was no response to its summary judgment motion and
therefore no specific reference to the verified complaint. The issue,
however, is what the trial court considered and also what it was required to
consider.

The summary judgment order indicates that the trial court
considered “the records herein.” (CP 18-19) Those records include the

entire court file. And the verified complaint is certainly in the court file.



The Court must therefore conclude that the trial court considered the
verified complaint.

Furthermore, the trial court has an independent duty to review the
pleadings, including the complaint, before granting summary judgment as
CR 56(c) states and must also review all admissible evidence contained in
the court file. Brief of Appellant, p. 11 As the Court stated in Discover
Bank v. Lemley, 180 Wn.App. 121, 135, 320 P.2d 205 (2014):

. . .CR 56(c) directs the court to consider “pleadings,
depositions, answers to interrogatories, and admissions on

file, together with the affidavits, if any”. . .

The requirement that a Court review all pleadings leads to one of
two conclusions both of which require reversal: Either the trial court
reviewed the verified complaint and erred by granting summary judgment
when it raised an issue of fact as to whether the parties agreed to proceed
on a “lump sum” or “time and materials” basis; or the trial court erred by
not reviewing the verified complaint when it was required to do so by CR
56(c).
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CONCLUSION

The arguments made on behalf of Pro-Tech do not refute Ms.
Brown’s contentions. The trial court erred by granting summary
judgment. The Order Granting Summary Judgment must be reversed, and

this case must be remanded for further proceedings.

DATED this | < day ofFebW.

BEN SHABTON WSB#6280
Of Attorngys for Plaintiff/Appellant
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