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A. ASSIGNMENT OF ERROR

The $160 in "court costs" imposed by the trial court should be

stricken under the Supreme Court’s decision in State v. Ramirez.!

Issue Pertaining to Assignment of Error

Under the Supreme Court’s decision in Ramirez, should the $160
in "court costs" be stricken from appellant’s judgment and sentence
because he was indigent at the time of sentencing?

B. STATEMENT OF THE CASE

The Grant County prosecutor charged Randall Gonzalez by
amended information with one count each of violation of a no contact
order and fourth degree assault for incidents alleged to have occurred on
May 28, 2005. CP 1-2, 10-11; RP? 3-4,

Gonzalez pled guilty to both charges. CP 12-16; RP 5. The parties
jointly recommended that Gonzalez's jail time be suspended. RP 4, 7-8.
The trial court imposed concurrent sentences of 300 days confinement on
each count. The trial court suspended 270 days and converted the
remaining 30 days confinement to community service. CP 17-20; RP 9-10.

The trial court imposed $410 in legal financial obligations,

including $160 in non—speciﬁedv "court costs" and $250 under the crime

! State v. Ramirez, 191 Wn.2d 732, 426 P.3d 714 (2018).

2 This brief refers to the verbatim reports of proceedings of August 2, 2005 as
"RP".



victim compensation act. Although defense counsel acknowledged that
Gonzalez was "employed full-time" and "does work really regularly," the
trial court entered no finding that Gonzalez had the ability to pay any legal
financial obligations. RP 9. Gonzalez was also found to be indigent for
purposes of appeal. CP 21-24.

Gonzalez timely appeals.’ CP 25.
C. ARGUMENT

THE DISCRETIONARY $160 IN 'COURT COSTS' IMPOSED

BY THE TRIAL COURT SHOULD BE STRICKEN BECAUSE

GONZALEZ IS INDIGENT.

The trial court imposed $160 in non-specified "court costs" on
Gonzalez. CP 19; RP 10. The law now prohibits trial courts from imposing
these discretionary costs on defendants who are indigent at the time of
sentencing. This change in the law applies prospectively to cases on direct
appeal at the time the law changed. Therefore, the $160 in "court costs”
imposed here should be stricken.

Although not specified by statutory citation or description in the
judgement and sentence, at the time of Gonzalez's August 2, 2005

sentencing, the trial court was authorized to impose certain court costs

against a defendant. By House Bill 1783, effective June 7, 2018, former

3 Although the notice of appeal was not filed until November 2, 2018, by
Commissioner's Ruling dated December 18, 2018, "this Court accepts
[Gonzalez's] notice of appeal as timely filed, and denies the motion to dismiss for
untimely filing."



RCW 10.01.160(3) expressly prohibits courts from imposing discretionary
costs on defendants who are indigent at the time of sentencing: “The court
shall not order a defendant to pay costs if the defendant at the time of
sentencing is indigent as defined in RCW 10.101.010(3)(a) through (c).”
LAWS OF 2018, ch. 269, § 6(3).

Here, this direct appeal was not yet final when HB 1783's statutory
amendments were enacted. See Laws of 2018, ch. 269, § 17. Therefore,
Gonzalez is entitled to benefit from the statutory changes in HB 1783. In
Ramirez, the Washington Supreme Court discussed and applied HB 1783,
65th Leg., Reg. Sess. (Wash. 2018) (HB 1783), which became effective
June 7, 2018 and applies prospectively to cases pending on appeal.
Ramirez, 426 P.3d at 718, 721-23.

In Ramirez, following his convictions, the trial court imposed
$2,900 in LFOs on the defendant, including a $200 criminal filing fee and
discretionary LFOs of $2,100 in attorney fees. 426 P.3d at 716. Following
sentencing, the trial court issued an order of indigency. Id.

On appeal, Ramirez argued “the trial court failed to make an
adequate individualized inquiry into his ability to pay before imposing
discretionary LFOs, contrary to [State v.] Blazina, 182 Wn.2d [827.] 837-
38, 344 P.3d 680 [2015].” Id. at 717. The Supreme Court first held the

trial court did not conduct an adequate individualized inquiry into the



defendant's current and future ability to pay before imposing discretionary
LFOs. Id. at 718-21. The Court noted that “[nJormally, this Blazina error
would entitle [the defendant] to a full resentencing hearing on his ability to
pay LFOs.” Id. The Court further observed that after it granted review, the
legislature passed HB 1783. Id.

HB 1783 amended “the discretionary LFO statute, former RCW
10.01.160, to prohibit courts from imposing discretionary costs on a
defendant who is indigent at the time of sentencing as defined in RCW
10.101.010(3)(a) through (c).” Ramirez, 426 P.3d at 721 (citing LAWS OF
2018, ch. 269, § 6(3)); see also RCW 10.64.015 (“The court shall not
order a defendant to pay costs, as described in RCW 10.01.160, if the
court finds that the person at the time of sentencing is indigent as defined
in RCW 10.101.010(3)(a) through (c).”).

RCW 10.46.160 was also amended to include the proviso that the
"court shall not order a defendant to pay costs if the defendant at the time
of sentencing is indigent as defined in RCW 10.101.010(3)(a) through
(c)." Laws or 2018, ch. 269, § 9. Thus, applying Ramirez’s reasoning, it
is clear that the provisions of RCW 10.46.160 and RCW 10.46.190 are
discretionary obligations that may not be imposed on an indigent

defendant. Cf. Ramirez, 426 P.3d at 722-23.



Gonzalez qualified for a public defender following a determination
of indigency and finding that "the defendant lacks sufficient funds to
prosecute an appeal and applicable law grants defendant a right to review
at public expense|.]". CP 23-24. No finding of an ability to pay any legal
financial obligations was entered at the time of Gonzalez's sentencing.
Thus, the record indicates Gonzalez is indigent under RCW
10.101.010(3). Because HB 1783 applies prospectively to his case and
because HB 1783 “conclusively establishes that courts do not have
discretion” to impose certain fees against those who are indigent, the
sentencing court lacked authority to impose the non-specified "court
costs". Ramirez, 426 P.3d at 723. Accordingly, the $160 in "court costs"
should be stricken from Gonzalez's judgment and sentence.

D. CONCLUSION

The $160 in discretionary "court costs" must be stricken based on

indigency.

¢
DATED this JN°  day of May, 2019.

/ARED B. STEED

WSBA No. 40635
Office ID No. 91051
Attorneys for Appellant



NIELSEN, BROMAN & KOCH P.L.L.C.
May 21, 2019 - 2:55 PM

Transmittal Information

Filed with Court: Court of Appeals Division Il1
Appellate Court Case Number: 36422-4
Appellate Court Case Title: State of Washington v. Randall Gonzalez

Superior Court Case Number:  05-1-00403-0

The following documents have been uploaded:

« 364224 Briefs_20190521144002D3884450 1141.pdf
This File Contains:
Briefs - Appellants
The Original File Name was BOA 36422-4-111.pdf

A copy of the uploaded files will be sent to:

« gdano@grantcountywa.gov
« kochd@nwattorney.net

Comments:

Copy mailed to: Randall Gonzalez 20914-085 *LEGAL MAIL OPEN IN INMATE PRESENCE* FCI Sheridan
Federal Corrections Institution PO Box 5000 Sheridan, OR 97378-

Sender Name: John Sloane - Email: Sloanej@nwattorney.net
Filing on Behalf of: Jared Berkeley Steed - Email: steedj@nwattorney.net (Alternate Email: )

Address:

1908 E. Madison Street
Seattle, WA, 98122
Phone: (206) 623-2373

Note: The Filing Id is 20190521144002D3884450



