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I. RESPONSE TO ASSIGNMENTS OF ERROR 

1. The Trial Court relied upon disputed facts contained in a 
presentence investigation report without conducting an 
evidentiary hearing . 

2. The Trial Court imposed a sentence that exceeds the 
statutory maximum punishment for Communication with a 
Minor for Immoral Purposes. 

II. ISSUES PRESENTED 

1. Whether the Defendant may appeal his standard range 
sentence for Assault in the Second Degree. 

2. Whether the Trial Court properly relied upon disputed facts 
contained in a presentence investigation report without 
conducting an evidentiary hearing . 

3. Whether the Trial Court imposed a sentence for 
Communication with a Minor for Immoral Purposes that 
exceeded the statutory maximum. 

Ill. STATEMENT OF THE CASE 

The Respondent agrees with the presentation of facts as set 

forth in the Appellant's Statement of the Case. 
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IV. ARGUMENT 

The Defendant may appeal his standard range sentence 
for Assault in the Second Degree. 

In general , defendants cannot appeal sentences imposed 

within the standard range.1 But defendants may appeal such 

sentences if the trial court failed to comply with the procedural 

requirements of the Sentencing Reform Act. 2 Because the Trial 

Court did not comply with RCW 9.94A.530(2) , the Defendant may 

appeal his sentence for Assault in the Second Degree. 

The Trial Court relied upon disputed facts contained in a 
presentence investigation report without conducting an 
evidentiary hearing. 

When a defendant disputes a material fact at sentencing , the 

Court must either not consider that fact or grant an evidentiary 

hearing .3 Defendants are required to make timely and specific 

objections.4 The Defendant made a timely and specific objection to 

the presentence investigation report .5 The Trial Court did not 

disregard the report. Nor did the Trial Court hold an evidentiary 

1 See RCW 9.94A.585(1 ). 
2 State v. Osman, 157 Wn .2d 474, 481-82, 139 P.3d 334 (2006). 
3 RCW 9.94A.530(2). 
4 State v. Garza, 123 Wn.2d 885, 890, 872 P.2d 1087 (1994). 
5 RP 37. 
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hearing. As a result, the Defendant is entitled to a new sentencing 

hearing. 

The Trial Court imposed a sentence for Communication 
with a Minor for Immoral Purposes that exceeds the 
statutory maximum punishment. 

As charged in this case, Communication with a Minor for 

Immoral Purposes is a Class C felony. 6 Class C felonies are 

punishable by five years of imprisonment. 7 The Trial Court 

sentenced the Defendant to fifty-nine months of confinement and 

imposed a thirty-six month term of community custody.8 At this 

prosecutor's request, the judgment and sentence includes a notation 

that the combined term of imprisonment and community custody may 

not exceed the statutory maximum sentence.9 

State v. Boyd, 174 Wn.2d 470, 275 P.3d 321 (2012) , is 

dispositive. The Boyd court reaffirmed that a Brooks notation 

procedure no longer complies with statutory requirements.10 

Accordingly, the sentence in this case exceeds the statutory 

maximum punishment. The remedy in Boyd was remand to the trial 

6 CP 108. See RCW 9.68A. 090(2). 
7 RCW 9A.20.021(1)(c) . 
8 CP 113, pages 5-6. 
9 RP 39, CP 113, page 6. 
10 Boyd, 174 Wn.2d at 472. See State v. Brooks, 166 Wn.2d 664,211 P.3d 1023 
(2009). 
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court with instructions to either amend the community custody term 

or resentence the defendant. 11 The remedy in this case should be 

resentencing , given the Trial Court's consideration of disputed facts 

contained in the presentence investigation report. 

V. CONCLUSION 

The State respectfully requests this Court grant the 

Appellant's appeal and remand this case for resentencing . 

DATED this I<>~~ day of JUNE, 2019. 

RANDY J. FLYCKT 
Adams County Prosecuting Attorney 

By: 1crvt. ?~ 
K. PETER PALUBICKI , WSBA #41685 
Deputy Prosecuting Attorney 

11 Boyd, 174 Wn.2d 2d 473. 
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